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272.  Allowances  to  Children 

Legacies 

273.  Payment  of  L^acies 

274.  Necessity  of  Assent 

275.  Liability  of  E.\ecutor  on  Promises  to  Legatees 

276.  Right  of  Set-off  and  of  Retainer 

277.  Applications  of  Principle  of  Retainer 

278.  Effect  on  Assignments  and  Liens 

279.  Right  of  Retainer  as  Affecting  Rcul  Estate 

Insolvent  Ks<t.vte8 

280.  In  General 

281.  Prorating  of  Claims 

282.  Refunding  of  Payments 

283.  Erroneous  Payments  to  Heirs 

284.  Payments  to  Creditors 

285.  Elrroneous  Payments  of  Legacies 

286.  Remedies  to  Recover  Amounts  Paid  Li^gatees 

287.  Refunding  Bonds 

Prei'erenoes  and  Pbioritiks 

288.  In  General 

28U.  Expenses  of  Funeral  and  Last  Illness 

290.  Administration  Expenses  find  .Mlowances  to  Defendants 

291.  Taxes  and  Debts  Due  Stall' 

292.  Miscellaneous  Priorities 

IX.  Actions 

Actions  by  Peiwonal  Representatives  and  in  Behalt  or  EacAns 

293.  In  General 

294.  Duty  to  Brin?  Suits 

295.  Exclusive  Right  of  Personal  Rpprp'^ontative 

296.  Actions  by  Heirs  in  Absence  of  ii^xeeiitor  or  Administrator 

297.  Effect  of  Special  Circumstancps 

298.  Actions  Concerning  Estates  of  Deceased  Partners 

299.  Set-off  in  Actions  bv  Representatives 
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300.  Necessity  of  Set-oflE  Being  in  Same  Right 

301.  Statute  of  Limitations  in  Actions  by  Representative 

302.  Survivorship  in  Actions  by  Executors  and  Administraton 

Actions  to  Reoovbb  Asssrs 

303.  Duty  to  Collect  Assets  Generally 

■'t04.  Liability  for  Failure  to  Collect  Assets 

305.  Actions  at  Law  for  (he  Recovery  of  Assets 

306.  Proceedings  in  Equity 

307.  Summary  Proceedings  for  Discoverj'  of  Assets 

308.  Right  of  Distributees  and  Creditors  to  Pursue  Assets 

AcTioxs  TO  Avoid  Decedekt's  Conveyanoks 

.309.  Common  Law  Right  of  Personal  Representative  Generally 

310.  Right  as  Affected  by  Solvency  or  Insolvency  of  Estate 

311.  Statutory  Avoidance  of  Fraudulent  Conveyances 
.312.  Separate  Actions  by  (Creditors 

Actions  as  to  Real  Estate 

313.  Rights  of  Heirs  as  to  Actions  Affecting  Real  Estate 

314.  Ejectment  by  E.xecutor  or  Administrator 

315.  Actions  on  Covenants 

316.  Actions  to  Quiet  Title 

Actions  against  Executors  and  Administratobs 

317.  Defense  of  Suits  against  Estate 

318.  Extent  of  Jurisdiction  of  Probate  Court 

319.  Necessity  of  Demand  before  Suit 

320.  Actions  against  Executor  or  Administrator  on  Covenants 

321.  Survivorship  of  Causes  of  Action  against  Estate 

322.  Specific  Performance  of  Decedent's  Contracts 

323.  Actions  to  Recover  Property  Not  Belonging  to  Decedent 

324.  Actions  as  to  Legacies  and  Shares 

325.  Attachment  and  Garnishment 

Parties 

,326.  Generally 

327.  Actions  Involving  Real  Estate 

328.  Pleading  and  Proof  of  Capacity 

.329.  Suit  in  Individual  or  in  Representative  Capacity 

330.  Election  to  Sue  in  Either  Capacity 

331.  Averments  as  to  Capacity  of  Plaintiff 

332.  Averments  as  to  Capacity  of  Dpfend.mt 

333.  Joinder  of  Causes  in  Different  Capacities 

Plsas 

334.  Plene  Administravit 

335.  Ne  Unques  Executor  or  Administrator 
.■i3().  Miscellaneous  Pleas 
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JlDGMEXTS 

337.  Judgments  on  Claims  Generally 

338.  Conformity  of  Judgment  to  ("upacity  of  Defendant 
.3.3!).  Personal  Judgment  against  Representative 

WO.  Form  of  Judgment  to  Bind  Estate  Only 

Costs 

341.  In  Actions  on  Decedent's  Transactions 
.342.  In  Actions  on  Own  Transactions 

343.  Liability  of  Representative  as  Defendant 

344.  Right  to  Su«  or  Defend  in  Forma  Pauperis 

X.  Administration  Bonds 

Form  and  Necessity  os  Bokds 

.345.  Necessity  of  Bonds 

.346.  Conditions  of  Administration  Bonds 

347.  Amount  of  Bond 

°i48.  Joint  and  Several  Bonds 

.349.  Irregularities  as  to  Bonds 

350.  Defects  in  Execution  and  Signing 

COKDITIONS  AND  EXTENT  OF  LIABILITY  ON  ADMINISTRATION  BOMSB 

351.  Liability  on  Bonds  in  Qeneral 

352.  Term  and  Duration  of  Liability 

353.  Release  and  Substitution  of  Bonds 

354.  Breaches  of  Bonds 

:i55.  Liability  for  Claims  and  Debts 

.■{-)().  Liability  as  to  Debts  of  Executor  to  Estate 

.■<57.  Exemption  from  Liability  as  to  Acts  of  E.\ccutor  as  Trustee 

358.  Liability  in  Regard  to  Assets  of  Estate 

359.  Liability  as  to  Real  Estate 

Actions  on  Administration  Bonds 

360.  Right  of  Action  on  Bonds 

361.  Courts  and  Venue  in  Suits  on  Bonds 

:';(i2.  Actions  by  Representatives  against  Own  Sureties 

363.  Contribution 

364.  Subrogation 

Judgmbnts  on  Bonds 

365.  Necessity  of  Judgment  against  Principal 
.366.  Conclusiveness  of  Judgments 

367.  View  that  Judgment  Is  Prima  Facie  as  against  Sureties 

XI.  Sales 

Natitrb  and  Purpose  of  Sales  by  Executors  and  Administrators 

368.  Purposes  of  Sales  Generally 

369.  Sales  for  Purposes  of  Distribution 
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370.  Sale  as  Being  in  Rem  and  Judicial 

371.  Jurisdictional  Facts 

Statutort  Proceedings  for  Saim 

372.  Necessity  of  Compliance  with  Statutes 

373.  Validity  of  Special  Legislation 

Notice  as  to  Proceedinqs 

374.  Necessity  of  Notice  Generally 

375.  Statutory  Requirements  as  to  Notice 

376.  Manner  of  Giving  Notice 

377.  Form  and  Contents  of  Notice 

378.  Riglit  of  Particular  Persons  to  Notice 

379.  Notice  to  Minors 

Petition  for  Sam 

380.  Petitions  as  Conferring  Jurisdiction 

381.  Form  of  Petition  Generally 

382.  Essential  Averments 

383.  SuflBcieney  of  Allegations 

384.  Who  May  File  Petition;  Time 

Manner  and  Time  of  Sali 

385.  Necessity  of  Public  Sale 

386.  Time  and  Place  of  Sale 

387.  Bidding  and  Enforcement  of  Bids;  Credit 

388.  Pufling  and  Deterring  of  Bidders 

Orders  op  Court  and  Judicial  CoKTROb 

389.  Control  of  Court  over  Sales 

390.  Power  o£  Court  to  Fix  Terms  of  Sale 

391.  Necessity  of  Order  of  Court 

392.  Issuance  of  Second  Order 

393.  Irregularities  and  Omissions  in  Order 

Bond,  Oath  and  AffraisaI) 

394.  Bonds  Incident  to  Sale 
.395.  Oath 

396.  Appraisal 

Debts  and  Proof  op  Debts 

397.  Existence  of  Debts  as  Ground  for  Sale 

398.  Character  of  Debts 

399.  Liquidation  of  Debts 

400.  Proof  of  Existence  of  Indebtedness 

401.  Judicial  Finding  of  Fact  of  Indebtedness 

402.  Sales  to  Pav  Debts  Barred  by  Statute  of  Limitations 

403.  What  Period  of  Delay  Bars 

Realty  Subject  to  Sale 

404.  Generally 
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405.  What  Interests  anil  Estates  in  Realty  May  Be  Sold 

406.  Quantity  of  Land 

407.  Sale  Subject  to  Liens 

408.  Partition  as  Affecting  Sale 

Sales  of  Pbrsonaltt 

409.  Generally 

410.  Necessity  of  Order  of  Court 

411.  Mann*  of  Sale 

412.  Pledges 

413.  Sales  of  Slaves 

Caveat  Empxob 

414.  Applicability  of  Doctrine  Qenerally 

415.  Right  of  Purchaser  to  Relief 

416.  Effect  of  Representative's  Fraud  Generally 

417.  Ejaowledge  of  f^ud 

418.  Duty  to  See  to  Application  of  Pui-fhase  Money 

Salbb  bt  Co-kxecvtors  AMD  Survivorship  as  to  Salh 

419.  Necessity  of  All  Co-executors  Qualifying  and  Joining  in  8ti» 

420.  Necessity  of  Joinder  by  All  Who  Qualify 

421.  Survivorship  as  to  Powers  of  Salt- 

422.  Powers  of  Sale  Passing  to  Administrators  De  Bonis  Non 

Purchase  bt  Executor  or  Aduikistiut(» 

423.  Limitation  on  Right  of  Purchase 

424.  Effect  of  Statutes 

425.  Persons  Falling  within  Prohibition 

426.  Who  May  liaise  Objection 

427.  Remedies  in  Event  of  Purchase 

428.  Rights  of  Purchaser 

'2!).  Prohibition  of  Indirect  Purchases 

430.  Exceptional  Circumstances 

431.  Capacity  in  Which  Purchase  Is  Made 

432.  Purchase  under  Judgments 

43.3.  Purchases  of  Dower  Rights  and  Interests  of  Hein 

Confirmation  of  Sales 

434.  Return  to  Court 

435.  Necessity  of  Confirmation ;  Objections 

436.  Effect  of  Confirmation  of  Irregular  Sales 

437.  Effect  on  Void  Proceedings 

4'Mi.  Confirmation  as  Fixing  Rights  of  Parties 

Avoidance  of  Sales 

439.  Grounds  for  Avoiding  Sales 

440.  Remedies  for  Avoidance  of  Sales 

441.  Right  to  Disregard  Void  Sales 

442.  Effect  of  Laches  Generally 

443.  Particular  Periods  of  Delay 

13 


Digitized  by 


Google 


EXECUTORS  AND  ADMINISTRATORS  11  H.  C.  L. 

Settikg  Aside  Sales  for  Fraud 

444.  In  General 

445.  What  Constitutes  Fraud 

446.  Inadequacy  of  Priee  as  Evidence  of  Fraud 

447.  Who  May  Raise  Objection 

448.  Rights  in  Event  of  Avoidance  of  Sale 

Subrogation  on  Void  Sales 

449.  Right  to  Subrogation 

450.  View  that  Subrogation  Will  Not  Be  Permitted 

451.  Who  Are  Entitled  to  Subrogation 

452.  Right  of  Purchaser  to  Ruimbursement 

453.  lien  of  Purchaser  until  Repayment 

Collateral  Attack  on  Sales 

454.  General  Principles 

455.  Immunity  from  Collateral  Attack 

456.  Protection  Afforded  Purchaser  by  Decree 

457.  Filing  of  Proper  Petition  as  Protection 

458.  Collatural  Attack  aa  to  Necessity  of  Sale 

459.  Irregularities  as  to  Notice 

460.  Miscellaneous  Irregularities 

461.  Illustrations  of  Defects  Rendering  Proceedings  Void 

Deeds 

462.  Right  of  Purchaser  to  Deed 

463.  Form  of  Deed 

464.  Effect  of  Deed 

465.  Recording  Acts  as  Affecting  Deeds 

466.  Conveyance  by  Executors  Who  Have  Personal  InteNsAs 

'    '  Warranties 

467.  Generally 

•168.  Liabilities  Based  on  Warranties 

Estoppel  as  to  Administration  Saijm 

469.  Application  of  Principles  of  Estoppel 

470.  Pistoppel  of  Heirs,  Legatees,  and  Widow 

471.  Estoppel  of  Minors 

Record  as  Sustaining  Validity  of  Sau» 

472.  In  General 

473.  Notice  and  Time  of  Sale  as  Disclosed  by  Record 

474.  Effect  of  Recitals 

Presumptions  as  to  Sai>es 

475.  General  Principles 

476.  Presumptions  as  to  Particular  Matters 

477.  Time  as  Affecting  Presumptions 
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Sales  under  Wills 

478.  Testamentary  Power  of  Sale 

479.  Power  as  Equivalent  of  Duty 

480.  Implied  Power  Generally 

481.  Implication  of  Power  from  Charge  of  Debts  on  Land 

482.  Failure  to  Name  Donee  of  Testamentary  Power 

483.  Strict  Consti  action  of  Powers 

484.  Meaning  of  Particular  Phrases 

485.  Statutory  Regulation ;  Necessity  of  Order  of  Court  or  Probate  o£  Will 

486.  Time  of  "Exercise  of  Power 

487.  Effect  of  Power  as  Working  Conversion 

488.  Powers  as  Vesting  Fee  in  Executors 

489.  Delegation  of  Power 

490.  Power  under  Foreign  Wills 

ZII.  Joint  Executors  and  Administrators 

POWEBS 

491.  Joint  Representatives  as  Single  Entity 

492.  Equality  of  Title 

493.  Equality  of  Control 

494.  Survival  of  Powers  Generally 

495.  Survival  of  Powers  of  Sale 

Liabilities  of  Co-ExEcnroRS  and  Co-Adminibtratobs 

496.  Limitation  of  Liability  to  Assets  in  Personal  Possession 

497.  Inactivity  as  Affecting  Liability  for  Acts  of  Co-Executor 

498.  Liability  from  Participation  and  Approval 

499.  Negligence  in  Failing  to  Prevent  Devastavit 

500.  Liability  as  to  Assets  Handed  Over  to  Co-Representative 

501.  Joint  Receipt  as  Affecting  Liability 

502.  Joint  Account  as   Admission  of  Liability 

503.  Mutual  Liability  as  between  Co-Representatives 

Actions  and  Bonds 

504.  Litigation  Involving  Joint  Representatives 

505.  Bonds  of  Co-E>ecutors  and  Co- Administrators 

506.  Bonds  as  Ba-sis  of  Liability 

507.  Actions  between  Co-Executors  and  Co-Administrators 

XIIL  Administrators  D.  B.  N.  and  C.  T.  A. 

Nature  of  Duties  and  Occasion  for  Appointmbht 

508.  Appointment  of  Administrators  Do  Bonis  Non 
50'J.  Necessity  of  Making  Appointment 

510.  Nature  of  Duties  of  Administrators  C.  T.  A. 

511.  Vacancy  Essential  to  Appointment 

Right  and  Powers  of  Adjiimstrators  D.  B.  N.  and  C.  T.  A. 

512.  Right  to  Unconverted  Assets 

15 


Digitized  by 


Google 


KXliCUTOliS  AND  ADMINISTKATORS  U  R.  C.  L. 

513.  Title  as  against  Executor  of  Executor 

514.  Right  as  against  Admini.strator  of  Adniinistfator 
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Right  to  Sue  Predecessor 
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525.  Particular  Actions  Maintainable  against  Predecessor 

526.  Limitations  as  to  Right  of  Action 
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Actions  bt  Foreign  Executors  and  Aouinistrators 

551.  Limitations  on  Power  of  Foreign  Representative  to  Bring  Suits 

552.  Statutes  Permitting  Suits  without  Local  Letters 

553.  Actions  on  Judgments  in  Favor  of  Foreign  Executors  and  Administraton 

554.  Suits  by  Assignees  of  Foreign  Executors  . 

Actions  against  Fobeion  RKPKESENTATivifl 

555.  Immunity  of  Foreign  Executors  and  Administrators  from  Suit 

556.  Accountability  of  Representative  in  Foreign  Jurisdictions 

XV.  Public,  Special,  and  Temporary  Administrators 

557.  Public  Administrators 

558.  Special  or  Temporary  Administrator 
•'>59.  Administrators  Pendente  Lite  Generally 

5(>0.  Administrators  Pendente  Minoritate,  Animi  Vitio,  and  Absentia 

561.  Limitations  as  to  Actions  by  Special  Administrators 

XVI.  Executors  De  Son  Tort 

NATxniB  AND  Existence  of  Office 

562.  Definition  of  Executors  De  Son  Tort 
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565.  Interference  Not  Creating  Liability  Generally 

566.  Acts  of  Elindness 

567.  Acts  of  Widow  or  Heir 

Powers  and  Liabilrt 

568.  Rights  and  Liabilities  in  (General 

569.  Pi«ceeding8  to  Fix  Liability 

570.  Limitations  as  to  Powera 

571.  Payment  of  Debts 

572.  Effect  of  Appointment  as  Lawful  Executor  or  Adminietrator 


I.  Introductory 

In.  General 

1.  Scope  of  Article. — ^W'hile  tlie  title  of  this  article  is  broad  enough 
to  cover  every  phase  of  thd  law  which  relates  to  the  rights,  duties, 
power  and  liabilities  of  personal  representatives,  it  is  customarily  lim- 
ited to  the  matter  of  the  general  administration  of  the  estates  of  dece- 
dents as  indicated  by  the  foregoing  analysis.  The  related  matters, 
which  are  treated  under  other  titles  in  this  work,  are  the  settlemei;t  of 
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partnership  affairs  by  surviving  partners,*  the  administration  of  earn- 
munity  property,'  the  powers  and  duties  of  personal  representatives 
with  respect  to  the  probate  of  wills,"  the  devolution  by  law  or  th« 
transmission  by  will  of  decedents'  estates,*  and  the  general  matter  of 
testamentary  powers  and  trusts.*  It  is  also  to  be  observed  that  this, 
like  all  other  legal  topics,  has  many  ramifications,  and  outcroppings  of 
the  subject  may  be  found  in  numerous  titles  throughout  this  work,  so 
that  it  is  usually  advisable  for  the  reader,  in  connection  with  his 
researches  here,  to  consult  the  general  index  which  covers  the  entire 
series. 

2.  Nattire  of  Office. — ^An  executor  or  administrator  represents  the 
deceased,*  and  the  words  "legal  representative"  ordinarily  mean  the 
executor  or  administrator.'  Although  executors  and  administraton 
are  not  public  officers  within  the  commonly  accepted  meaning  of  that 
term,*  both  have  been  deemed  to  be  officers  appointed  to  settle  dece- 
dents' estates,*  and  the  positions  which  they  hold  are  frequently 
referred  to  as  being  offices.**  On  the  other  hand  it  has  been  said  that 
the  position  of  an  administrator  merely  resembles  an  office,  and  more 
strictly  speaking  is  a  trust**  Executors  considered  separately  from 
administrators  have  been  classified  as  trustees  rather  than  officers,*' 
since  their  authority  in  some  jurisdictions  is  considered  as  being 
derived  from  the  will  of  the  decedent  and  not  from  the  grant  of  letters 
testamentary,*'  the  latter  being  merely  a  formal  act  to  give  effect  to 

1.  See  PABTNXRsmF.  76  N.  E.  346, 108  A.  S.  B.  249,  3  Ann. 

2.  See  Ck>iiKaNiTT  PaapXKrr,  vol  Gas.  986, 1  LJt.A.(N.S.)  341;  Daviess 
5,  p.  866.  County  Bank  &  Trust  Co.  v.  Wright, 

8.  See  WiLLB.  129  Ky.  21,  110  S.  W.  361,  33  Ky. 

4.  See  DisOBNT  ams  Dutribdtiok,  L.  Rep.  457,  17  LJEIJL(N.S.)  1122. 
vol.  9,  p.  1;  WiLLB.  10.  Doe  v.  Roe,  4  Oa.  148,  48  Am. 

5.  See  PowEBS;  Tbcsts.  Dec  216;  Martin  v.  Wynkoop,  12  Ind. 

6.  New  Orleans,  etc.,  R.  Co.  v.  Kerr,  266,  74  Am.  Deo.  209;  Keller's  Ap- 
9  Rob.  (La.)  122,  41  Am.  Deo.  323;  peal,  8  Pa.  St  288,  49  Am.  Dee.  616. 
Walsh  V.  Packard,  165  Mass.  189,  42  11.  Bowera  v.  Bowers,  28  Pa.  St 
N.  E.  677,  62  A.  S.  R.  508,  40  L.RA.   74,  67  Am.  Dee.  398. 

321;  Bailey  v.  Dilworth,  10  Smedes  ft  IS.  Abbotf  v.   Reeves,  49   Pa.   St 

M.  (Miss.)  404,  48  Am.  Deo.  760.  494,  88  Am.  Deo.  610  and  note;  Pome- 

7.  Hunt  ▼.  Remsberg,  83  Kan.  666.  roy^s  Appeal,  127  Pa.  St  492,  18 
112  Pac.  690,  21  Ann.  Caa.  1267  and  Atl.  4,  4  URJL.  367. 

note,  32  L.R.A.(N.S.)  246;  Matthews  IS.  Beiry  v.  Hamilton,  12  B.  Mon. 

V.  American  Cent  Ins.  Co.,  154  N.  T.  (Ky.)  191,  64  Am.  Dee.  615;  Hart- 

449,  48  N.  E.  761,  61  A.  S.  R.  627,  nett  v.  WandeU,  60  N.  Y.  346, 19  Am. 

39    L.R.A.    433;    Boekland-Rockport  Rep.  194;  Dodd  v.  Andenon,  197  N. 

Lime  Go.  v.  Leaiy,  203  N.  T.  469,  97  Y.  466,  90  N.  E.  1137,  18  Ann.  Gaa. 

N.  E.  43,  Ann.  Gas.  1913B  62.  738,  27  L.R.A.(N.S.)  336;  Pomeroy'a 

8.  Rodorigas  v.  East  River  Sav.  Appeal,  127  Pa.  St  492,  18  AtL  ^ 
Inst.,  76  N.  Y.  316,  32  Am.  Rep.  309.  4  LiLA.  367. 

9.  May  v.  May,  7  Fla.  207,  68  Am.  Note:  78  A.  8.  B.  17L 
Dec.  431;  In  le  Mnlford,  217  Dl.  Z42, 
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the  will  of  the  testator.**  This  reason  is  not  everywhere  recognized, 
flince  in  some  jurisdictioDS,  contrary  to  the  doctrine  of  the  common 
law,  the  executor  derives  hia  power  and  authority  over  the  property 
of  hia  decedent  from  the  laws  of  the  state,  and  not  from  the  will 
itself.*'  But  few  courte  have  ever  attempted  to  define  precisely  the 
word  executor.  It  has  been  said,  however,  that  this  term  may  be 
defined  as  one  to  whom  a  testator  has  given  his  goods,  chattels,  and 
personal  estate,  for  the  purpose  of  paying  all  his  debts.**  With  respect 
to  administrators  the  generally  accepted  view  is  that  they  derive  their 
powers  from  &eir  appointment  by  a  proper  tribunal,*'  and  that  the 
office  is  solely  the  creature  of  the  statute.*'  Apart  from  conflicting 
views  as  to  the  foundation  of  the  power  of  executors,  the  rule  seems  to 
be  generally  acquiesced  in  that  executors  as  well  as  administrators  are 
trustees;  *•  that  funds  of  the  estate  in  their  hands  are  trust  funds;  •• 
and  that  they  may  be  held  to  the  responsibilities  and  duties  of 
trustees.*  Occasionally  it  has  been  said  that  an  administrator  is  an 
agent  who  is  created,  and  whose  powers  and  duties  are  prescribed  by 
law,*  but  this  view  has  not  met  with  general  acceptance.*  The  term 
"privity"  is  frequently  used  to  denote  mutual  or  successive  relation- 
ships to  the  same  rights  of  property.  Within  the  meaning  of  this 
term,  privity  exists  between  an  executor  and  his  testator,  and  between 
an  administjrator  and  his  intestate.*    This  relationship  is  of  importance 

14.  Pomeroy'a  Appeal,  127  Pa.  St.  change  Bank,  4  Pa.  St.  32, 45  Am.  Dee. 

492,  18  Atl.  4,  4  L.R.A.  367.  665;  Wood's  Appeal,  92  Pa.  St.  379, 

16.  Baker  v.  Canthom,  23  Ind.  App.  37  Am.  Bep.  694;  Main  ▼.  Brown,  72 

611,  55  N.  E.  963,  77  A.  S.  B.  443.  Tex.  505,  10  S.  W.  571,  13  A.  8.  B. 

16.  Farr  v.  Newman,  4  T.  B.  621,  823  and  note;  McKeigue  v.  Chicago, 
2  Rev.  Rep.  479,  2  Eng.  Rul.  Cas.  214.  etc.,  B.  Co.,  130  Wis.  543,  110  N.  W. 

17.  Mount  ▼.  Brown,  33  Miss.  566,  384,  118  A.  8.  B.  1038,  10  Ann.  Cas. 
69    Am.    Dec.    362;    Vroom    v.    Van  554,  11  L.B.A.(N.S.)  148. 

Home,  10  Paige  (N.  T.)  549,  42  Am.  20.  Abbott  t.  Beeves,  49  Pa.  St  404, 

Dec.  04.  88  Am.  Deo.  510. 

18.  Boyd  V.  Blankman,  29  Cal.  19,  1.  McKeigue  v.   Chicago  ft  N.  W. 
87  Am.  Dee.  146.  B.  Co.,  130  Wis.  543, 110  N.  W.  384, 

As  to  the  proposition  that  ezecuton  118  A.  S.  R.  1038,  10  Ann.  Cas.  654, 

and  admidistrators  derive  their  power  11  L.B.A.(N'.8.)  148. 

from  the  grant  of  letters  testamentary  2.  Alsop  v.  Mather,  8  Conn.  694.  21 

and  of  a£ninistration,  see  infra,  par.  Am.  Dec.  703;  May  v.  May,  7  Fla. 

134  et  seq.  207,  68  Am.  Deo.  431;  Limekiller  v. 

19.  James  v.  Kelley,  107  Ga.  446,  Hannibal  ft  St.  J.  B.  Co.,  33  Kan.  83, 
33  S.  E.  425,  73  A.  S.  B.  135;  Lime-  5  Pae.  401,  52  Am.  Bep.  523. 

killer  v.  Hannibal  ft  St  J.  B.  Co.,  33  8.  Carter   v.    Manufacturers'    Nat. 

Kan.  83,  5  Pae.  401,  52  Am.  Bep.  523;  Bank,  71  Me.  448,  36  Am.  Bep.  338; 

Carter  v.  Manufacturers'  Nat.  Bank,  Pomeroy's  Appeal,  127  Pa.  St  ^2, 

71  Me.  448,  36  Am.  Rep.  338;  Hender-  18  Atl.  4,  4  L.R.A.  367. 

son  V.  Ilsley,  11  Smedes  &  M.  (Miss.)  4.  Dow  v.  Blake,  148  HL  76,  35  N. 

9,  49  Am.  Dec.  41;  Babcock  v.  Booth,  E.  761,  39  A.   S.  B.  156;   Pond  v. 

2  Hill  (N.  T.)  181,  38  Am.  Dec.  578;  Pond,  79  Vt  352,  66  AtL  97,  8  LJUL 

App.    V.    Dreisbach,  2    Rawle    (Pa.)  (N.8.)  212. 
287,  21  Am.  Dec.  447;  Bosler  v.  Ex- 
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in  applications  of  the  principle  that  no  judgment  can  be  impeached 
for  fraud  by  one  who  ia  a  party  or  privy  to  it.' 

3.  English  Statutes  Affecting  Office. — The  office  of  administrator, 
as  it  is  now  understood,  did  not  exist  in  the  ancient  common  law. 
It  was  introduced  by  the  statute  of  81  Eklward  III,  which  made  it 
obligatory  on  the  ordinary  to  depute  the  next  and  most  lawful  friends 
of  the  deceased  to  administer  his  goods,  and  in  order  to  enable  them 
to  do  80  gave  them  the  same  actions  as  executors  had  and  made 
them  accountable  as  executors  were.*  It  cannot  properly  be  said 
that  there  was  any  such  thing  as  an  administrator  prior  to  the  enact* 
ment  of  this  statute.  Before  that  time,  where  one  died  intestate,  the 
king,  as  pater  patriae,  was  intrusted  with  the  care  of  his  estate.  In 
process  of  time  this  duty  devolved  from  the  king  to  the  ordinary,  and 
the  statute  of  Westminster  2  required  the  ordinary  to  pay  the  intes- 
tate's debts.  The  grant  of  administration  therefore  appears  to  have 
its  origin  in  the  statute  of  81  Edward  III.'  At  the  early  common 
law  the  naming  of  executors  was  considered  as  carrying  with  it  by 
implication  a  gift  or  donation  to  them  of  all  &e  goods  and  chattels, 
credits  and  personal  estate  of  the  testator  remaining  after  the  pay- 
ment of  debts.'  But  by  the  terms  of  the  statute  11  Geo.  IV  &  1  Will. 
rV,  c.  40,  the  intention  that  the  executor  should  take  beneficially  the 
residue  that  is  undisposed  of,  must  appear  on  the  face  of  tiie  will.* 
Although  special  powers  are  frequently  given  by  the  will  to  executors 
broader  in  scope  than  those  which  the  law  gives  to  an  administrator, 
the  general  rule  to-day  is  that,  apart  from  such  special  powers,  the 
duties  of  executors  and  administrators  in  reference  to  the  settlement 
of  the  estate  are  substantially  the  same.  What  an  executor  can  do 
as  the  representative  of  the  deceased,  regeurdless  of  such  special  powers, 
an  administrator  may  usually  likewise  do.*"  The  various  statutes  of 
descent  and  distribution  have  not  modified  the  nature  of  the  office 
of  administrator.  The  latter  being  appointed  under  statutory  pro- 
visions merely  takes  the  place  of  an  executor.  Statutes  of  distribution 
are  viewed  as  providing  a  will  for  one  dying  intestate,  and  the  office  of 
administrator  is  deem^  as  being  in  every  way  comparable  to  that  of 
an  executor.*^ 

6.  Dow  ▼.  Blake,  148  HL  76,  35  N.  9.  Love  v.  Oue,  8  Bear.  472,  12 

E.  761,  39  A.  B.  R.  156.  Eng.  Rnl.  Cas.  20  and  note. 

6.  DiekeiBon  v.  Robinson,  6  N.  J.  10.  Mackay  v.  St.  Mary's  Chnrch, 
L.  105,  10  Am.  Deo.  396.  16  B.  I.  121,  23  AtL  108,  2  A.  S.  B. 

7.  Hudson   t.   Hudson,    Cas.   Talb.  881. 

127,  2  Eng.  Rol.  Cas.  134.  11.  Hndson  ▼.  Hndson,  Gas.  Talb. 

8.  Farr  v.  Newman,  4  T.  R.  621,  2   127,  2  Eng.  Rol.  Cas.  134. 
Bev.  Rep.  479,  2  Eng.  BoL  Cat.  214. 
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Scope  of  Offiee  and  DistiTtcHonB 

4.  Distinction  between  Executors  and  Trustees. — ^Although  execu- 
tors are  trustees  within  the  larger  meaning  of  the  tenn,^*  the  law 
recognizes  a  distinction  between  an  ordinary  trustee  and  an  executor. 
A  trustee  has  possession  for  custody,  and  an  executor  for  adminis- 
tration with  a  necessary  incidental  power  of  disposal  which  a  trustee 
does  not  have.*'  The  distinction  becomes  one  of  importance  in  refer- 
ence to  the  rights  of  purchasers  of  property  belonging  to  a  decedent's 
estate.  For  example  when  one  purchases  of  an  executor  stocks  or  other 
securities  bearing  on  their  face  the  revelation  of  a  trust,  he  may  do 
80  safely  in  the  absence  of  notice  or  knowledge  of  any  intended  breach 
of  trust  on  the  part  of  the  executor;  but  ^  he  purchases  like  trust 
property  of  an  ordinary  trustee,  the  law  imposes  on  him  the  duty  of 
inquiring  into  the  right  of  the  trustee  to  change  the  securities.** 
There  is  no  legal  obstacle  to  the  same  persons  being  appointed  as 
executors  and  trustees.  As  a  general  rule  it  may  be  stated  that  where 
the  duties  imposed  on  executors  are  active  and  render  the  possession 
of  the  estate  convenient  and  reasonably  necessary,  they  will  be  deemed 
trustees  for  the  performance  of  those  duties  to  the  same  extent  as 
tiiough  declared  so  to  be  in  the  most  explicit  terms.**  Questions  of 
considerable  difficulty  and  importance  may  arise  in  determining  tite 
exact  line  of  demarcation  between  the  two  offices.  The  liability  of  a 
surety  on  the  administration  bond  of  an  executor  is  generally  limited 
to  matters  strictly  pertaining  to  the  executor's  duties  as  such,  and  not 
to  breaches  of  trust  in  regard  to  his  additional  powers  as  testamentary 
trustee.**  One  fundamental  difference  between  an  executor  and  a 
trustee  is,  that  the  duties  of  the  former  pertain  to  the  office,  and  those 
of  the  latter  to  the  person.*'  In  accordance  with  this  distinction  a 
person  administering  the  estate  of  a  decedent  as  an  executor  is  said 
to  act  as  such  by  virtue  of  his  office;  but  in  serving  as  trustee  he  is 
deemed  to  act  as  the  donee  of  a  trust  power.  This  distinction  is  of 
considerable  importance  in  determining  the  powers  of  an  adminis- 
tirator  with  the  will  annexed.  The  latter  succeeds  only  to  those  powers 
which  would  belong  to  an  executor  as  such.    Other  powers  which  may 

12.  See  supra,  par.  2.  16.  Wilson  ▼.  Snow,  228  U.  8.  217, 

13.  Carter  v.   Mannfactnreni'   Nat.   33  S.  Ct.  487,  57  U.  8.  (L.  ed.)  807, 
Bank,  71  Me.  448,  36  Am.  Rep.  338;    50  L.R.A.(N.S.)  604. 

food's  Appeal,  92  Pa.  St.  379,  37  As  to  the  right  of  persons  named  as 

Ajn.  Rep.  694.  executors  and  trustees  to  accept  one 

14.  Carter  v.   Mannfaeturers*   Nat.  ofiBce  and  renounce  the  other,  see  in- 
Bank,  71  Me.  448,  36  Am.  Rep.  338.  fra,  par.  94. 

As  to  the  extent  of  the  power  of  exeo-       16.  Perkins  y.  Lewis,  41  Ala.  649, 
ators  to  sell  personal  property  belong-   94  Am.  Dec.  616. 
ing  to  an  estate,  see  infra,  par.  368  et       17.  Oreenland  ▼.  Waddell,  116  N.  T. 
sea.  234,  22  N.  E.  367, 16  A.  8.  R.  400. 

21 


Digitized  by  LjOOQ IC 


4  6  EXECUTORS  AND  ADMINISTRATORS         U  R.  C.  L. 

be  conferred  by  a  will  on  an  executor,  which  he  does  not  hold  as 
executor,  and  which  involve  the  execution  of  a  trust,  do  not  as  a 
rule  devolve  on  an  administrator  with  the  will  annexed.^^  Fre- 
quently, however,  the  question  whether  a  particular  power  is  attached 
to  the  office  of  executor  so  that  it  will  pass  to  an  administrator  c.  t  a., 
or  is  one  based  on  personal  confidence  in  the  executor  named  in  the 
will,  is  essentially  a  question  as  to  the  proper  construction  of  the 
will.^'  The  question  whether  a  particular  person  is  to  be  deemed  an 
executor  or  as  occupying  a  different  status,  sometimes  arises  in  refer- 
ence to  the  exercise  of  a  power  of  appointment.  For  example  it  has 
been  held  that  a  person  was  not,  properly  speaking,  an  executor, 
though  appointed  such  by  a  testamentary  instrument  executed  by  a 
feme  covert  under  a  power  contained  in  the  marrisige  contract,  but 
was  an  appointee  in  tnist  to  carry  out  the  intentions  of  the  appointor. 
It  has  been  said  however  that  the  appointee  under  such  an  instrument 
would  take  to  the  same  extent  and  for  the  same  purposes  as  an 
executor.*" 

5.  Trusts  Incident  to  Office  of  Executor. — Since  the  same  person 
may  act  as  trustee  as  well  as  executor  *  the  general  rule  seems  to 
be  that  whenever  any  interest  in  the  nature  of  a  trust,  or  duty  imply- 
ing a  trust,  is  created  by  a  will,  and  there  is  no  special  designation  of 
the  executor  or  any  other  person  as  trustee,  it  is  incumbent  on  the 
executor,  as  such,  to  administer  the  estate  according  to  the  provisions 
of  the  will.*  Where  executors  have  not  been  designated  as  testamentary 
trustees,  but  the  duties  imposed  on  them  in  reference  to  the  custody 
of  the  estate  for  an  indefinite  period  are  more  appropriate  to  the  office 
of  trustee  than  that  of  executor,  they  may  usually  be  treated  as 
trustees.'  In  some  jurisdictions  the  rule  is  that  executors  who  have 
qualified  cannot  assume  duties  imposed  on  them  by  the  will  as  trustees 
for  the  management  of  the  estate  until  the  court  has  approved  their 
accounts  as  executors,  and  ordered  a  distribution  of  the  estate,  and 
authorized  a  transfer  of  the  estate  in  their  hands  as  executors  to  them- 
selves as  trustees.*  However,  it  seems  to  be  unquestioned  that  an 
executor  may  be  held  accountable  as  trustee,  where  he  has  come  into 
possession  of  the  estate  as  trustee  rather  than  executor,  and  in  such 
cases  the  relationship  of  trustee  and  cestui  que  trust  may  be  added  to 
that  of  executor.*    As  a  general  rule  an  executor  will  be  deemed  to  be 

18.  Note:  80  A.  8.  R.  115.  For  the  general  subj«et  of  donees 
For  a  general  discussion  as  to  the  of  power,  see  Powers. 

powers  as  to  which  an  administrator  1.  See  supra,  par.  4. 

c.  t.  a.  does  and  does  not  succeed,  see  2.  Note:  5  L.R.A.(N.S.)  356. 

infra,  par.  512  et  seq.  .  3.  Webb  v.  Webb,  92  Md.  101,  48 

19.  Tuckerman  v.  Currier,  54  Colo.  Atl.  95,  84  A.  S.  R.  499. 

25,  129   Pac.  210,  Ann.   Cas.   1914C  4.  Re   Higgins,   15   Mont  474,   39 

599.  Pac.  506,  28  L.R.A.  116. 

20.  Leigh  v.  Smith,  38  N.  C.  442,  42  5.  Lathrop  v.  Bampton,  31  Cal.  17, 
Am.  Dec.  182.  89  Am.  Dec.  141. 
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a  tnutee  whenever  a  non-administratiTe  discretionary  power,  such  as 
a  power  of  sale,  is  given  to  him,  or  when  the  duties  implied  are  active 
within  the  meaning  of  this  term  as  applied  to  trusts.'  Where  an 
executor,  after  the  payment  of  debts,  legacies  and  expenses  of  adminis- 
ti«tion,  continues  to  hold  the  estate,  he  may  frequently  be  considered 
as  in  fact  holding  it  as  a  trustee  so  as  to  render  Lim  liable  for  mis- 
management in  the  same  manner  and  to  the  same  extent  as  a  trustee 
would  be  liable.'  If  a  person  is  expressly  named  bpth  as  executor  and 
trustee,  the  revocation  of  his  appointment  as  executor  will  not  neces- 
sarily revoke  his  appointment  as  trustee;  but  where  a  will  appoints 
an  executor  and  confers  on  him  powers  and  duties  not  pertaining  to 
the  executorial  office,  the  revocation  of  his  appointment  as  executor, 
or  his  resignation  as  such,  revokes  his  power  to  act  as  trustee.*  When 
a  trust  duty  is  not  annexed  to  the  office  of  executor,  but  is  conferred 
by  will  on  the  executor  as  a  person,  it  is  usually  held  that  the  person 
so  designated  may  accept  and  execute  the  trust  without  proving  the 
will  or  taking  out  letters  testamentary.*  Sometimes  the  office  which 
is  surrendered  is  that  of  trustee  and  the  question  may  arise  as  to  the 
continuance  of  the  powers  of  the  same  person  as  executor.  Where 
lands  are  devised  to  executors  with  power  of  sale,  the  resignation  of 
one  of  them  as  trustee,  and  the  appointment  of  another  as  trustee  in 
his  place,  has  been  held  not  to  relieve  the  formw  from  execution  of 
the  trust  which  had  devolved  on  him  by  virtue  of  his  office  as  executor. 
While  an  executor  remains  in  his  relation  as  such,  it  seems  to  be  clearly 
settled  that  a  court  cannot  appoint  a  trustee  to  supersede  him  in  the 
exercise  of  his  functions  as  executor.^* 

6.  For  Whom  Ezecntors  and  Administrators  Are  Trustees. — ^While 
an  administrator  stands  in  the  place  and  is  regarded  as  the  represent- 
ative of  the  deceased  person  for  the  purpose  of  settling  his  business 
a£fairs  and  distributing  his  estate,*^  in  reality  he  serves  in  a  dual 
capacity,  and,  in  addition  to  standing  as  the  personal  representative 
of  the  deceased,  he  occupies  the  position  of  trustee  for  the  per- 
sons beneficially  interested  in  the  estate.^'     It  frequently  becomes 

6.  Qreenknd  v.  Waddell,  116  N.  Y.  10.  Greenland  ▼.  Waddell,  116  N. 
234,  22  N.  E.  367,  15  A.  S.  R.  400.  Y.  234,  22  N.  E.  367,  15  A.  S.  R.  400. 
For  further  eonfiideration  of  the  dis-  11.  Morris  v.  Mnrphey,  95  Qa.  307, 
tinctiona  between  execaton  and  tms-  22  S.  E.  635,  51  A.  S.  R.  81;  Chester 
tees,  see  snpra,  par.  4.  County  Trust  Co.  v.  Pugh,  241  Pa. 

7.  Jones  v.  Atchison  T.  ft  S.  F.  R.  St.  124,  88  Atl.  319,  Ann.  Cas.  1915B 
Co.,  150  Mass.  304,  23  N.  £.  43,  5  211,60  L.R.A.(N.S.)  320 ;  Ross  v.  Sut- 
L.R.A.  538.  ton,  1  Bailey's  Law   (S.  C.)  126,  19 

8.  Tuckerman  v.  Currier,  64  Colo.  Am.  Dec.  660. 

25,  129   Pac.  210,  Ann.   Cas.  1914C  Note:  2  Ann.  Cas.  712. 

599  and  note.  12.  Reeder  v.  Meredith,  78  Ark.  111. 

9.  Dunning  ▼.  Ocean  Nat.  Bank,  61  93  S.  W.  558,  115  A.  S.  R.  22;  Win- 
N.  T.  497,  19  Am.  Rep.  293.  <>heU  v.  Sanger,  7S  Conn.  899,  47  AtL 
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important  to  determine  who  are  those  for  whom  an  administrator  is 
deemed  to  be  a  trustee.  GeneraHy  these  are  the  creditors  and  the 
heirs  of  the  decedent,^*  yet  an  administrator  can  be  said  to  represent 
the  heirs  only  in  the  limited  sense  that  he  is  their  trustee  for  the  pur- 
pose of  making  distribution  after  payment  of  debts  and  expenses.** 
Within  the  limits  indicated  an  administrator  is  unquestionably  a 
trustee  for  both  the  widow  and  heirs,  and  a  court  of  chancery  may 
have  jurisdiction,  in  a  proper  case,  to  enforce  their  rights  as  cestuis  que 
trust  against  him  as  trustee.**  In  consequence  of  this  trust  relation- 
ship, in  contests  which  arise  between  the  administrator  and  third 
persons  who  are  indebted  to  the  estate,  or  who  have  claims  against 
the  estate,  the  administrator  is  considered  as  representing  all  persons 
who  may  be  interested  .therein,  either  as  heirs  or  creditors.**  In  like 
manner  an  executor  is  trustee  for  the  benefit  of  those  designated  in  the 
will  as  legatees  or  devisees,  and,  in  the  default  of  beneficiaries  taking 
under  the  will,  for  those  entitled  to  the  estate  under  the  statute  of 
distributions.*^  Since  an  executor  is  appointed  to  take  care  of  tiiie 
interest  of  all  concerned,  it  may  be  as  much  his  dut\'  as  trustee  to  see 
that  a  remainderman  is  not  deprived  of  his  interest  as  that  a  tenant 
for  life  shall  enjoy  his.**  Where  an  executor  is  given  the  legal  title 
of  real  property  for  the  purpose  of  carrying  out  a  trust,  he  may  be 
held  as  responsible  as  a  trustee  for  all  persons  having  any  equitable 
interests  carved  out  of  the  fee,  whether  in  possession  or  in  i^mainder.*' 
Some  qualification  seems  to  be  necessary  to  the  general  statement  that 
an  executor  or  administrator  is  a  trustee  for  creditors  and  for  heirs 
and  next  of  kin,  or  legatees.  Where  the  question  arises  as  to  the 
running  of  the  statute  of  limitations  against  the  executor  or  adminis- 

706,  66  L.RA.  935;  State  v.  Meagher,  22  8.  E.  635,  61  A.  S.  E.  81;  HUde- 

44  Mo.  356,  100  Am.  Dec  298.    See  brand  v.  Kinney,  172  Ind.  447,  87  N. 

also  supra,  par.  2.  E.  832,  19  Ann.  Cas.  788;  Eaioll  v. 

13.  Brannan  v.  Otiver,  2  Stew.  New  York,  G.  &  St  L.  By.  Co.,  121 
(Ala.)  47,  19  Am.  Dec.  37;  Planters'  Pa.  St.  467,  15  Atl.  571, 1  L.RJL.  366. 
Bank  v.  Neely,  7  How.  (Miss.)  80,  40  17.  Succession  of  Allen,  48  La.  Ann. 
Am.  Dec.  51;  Lenderink  v.  Sawyer,  92  1036,  20  So.  193,  55  A.  S.  R.  205; 
Neb.  587,  138  N.  W.  744,  Ann.  Gas.  Rogers  v.  Rogers,  3  Wend.  (N.  Y.) 
1914A  261;  McKeigne  v.  Ghicago,  etc.,  503,  20  Am.  Dec.  716;  Blood  v.  Kane, 
R.  Go.,  130  Wis.  543, 110  N.  W.  384,  130  N.  Y.  514, 29  N.  E.  994, 15  L.R.A. 
118  A.  S.  R.  1038,  10  Ann.  Gas.  554,  490;  App  v.  Dreisbaeh,  2  Rawle  (Pa.) 
11  L.R.A.(N.S.)  148.  287,  21  Am.  Dee.  447;  Bmch  v.  Lanti, 

As  to  representing  ereditors,  see  in-  2  Rawle  (Pa.)  392,  21  Am   Dee.  458, 

fra,  par.  7.  overrtded  on  another  point  by  Bailey 

14.  Ttu*  T.  Turk,  3  Ga.  422,  46  Am.  v.  Bowman,  6  Watts  &  S.  (Pa.)  118; 
Dec  434.  Pond  v.  Pond,  79  Vt.  352,  65  Att.  97, 

16.  Flowers  v.  Flowers,  84  Ark.  557,  8  L.EJL.(N.S.)  212. 

106  S.  W.  949,  120  A.  8.  R.  84;  Par-  18.  Saunders  v.  Haugfaton,  43  N.  C. 

sons  V.  Parsons,  9  N.  H.  309,  32  Am.  217,  67  Am.  Dee.  581. 

Dec.  362;  Robinson  v.  Dart,  Dud.  Eq.  19.  Ghase  v.  Carbight,  68  Ark.  368, 

(S.  G.)  128,  31  Am.  Dec.  569.  14  S.  W.  90,  22  A.  8.  E.  207. 

16.  Morris  V.  Murphey,  95  Oa.  307, 
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trator  after  the  filing  and  settlement  of  his  account,  the  courta,  in  al 
least  some  jurisdictions,  recognize  an  alteration  in  his  status  so  that, 
as  regards  a  balance  in  his  hands  for  distribution,  he  ceases  to  be  a 
trustee  and  becomes  a  debtor  in  whose  favor  tibe  ordinary  ctotute  of 
limitations  will  run.** 

7.  Extent  of  Representatioii  of  Creditors  and  Claimants. — ^It 
has  been  said  that  an  administrator  is  more  the  representative  of  the 
creditors  than  of  the  heirs,^  and  that  it  is  his  paramoimt  duty  to  pro- 
tect the  interests  of  creditors,  since  they  have  the  first  claim  against 
the  estate.*  In  a  broad  and  fundamental  sense  the  representative^  of 
a  decedent  hold  his  estate  as  a  trust  fund  for  the  payment  of  his  debts.' 
In  many  respects  an  executor  or  administrator  is  a  full  representative 
of  creditors  of  the  estate  committed  to  his  care.*  In  the  absence  of 
fraud  the  general  rule  is  that  in  all  suits  for  the  benefit  of  the  estate 
he  represents  the  creditors  as  well  as  the  heirs,'  and  that  creditors  are 
powerless  to  obtain  any  relief  directly,  but  must  of  necessity  work  out 
the  collection  of  their  clains  through  the  administrator  or  executor.* 
In  proceedings  to  sell  land  of  the  decedent  for  the  payment  of  debts 
an  executor  or  administrator  likewise  acts  for  both  the  creditors  and 
the  heirs.'  But  for  the  purpose  of  distribution  of  an  estate  among 
creditors,  the  executor  does  not  represent  the  creditors  as  to  their 
respective  claims  on  the  estate  as  between  each  other.' 

8.  Guardians  Distinguished. — There  are  well  established  distinc- 
tions between  an  executor  and  a  testamentary  guardian,  in  that  an 
executor  holds  title  to  the  testator's  property,  while  a  guardian  has 
only  the  management  of  property,  the  title  being  in  his  ward.*  In 
like  manner  there  are  marked  differences  in  respect  to  the  source  and 
extent  of  their  respective  power  and  duties.    It  is  by  operation  of 

20.  App    T.    Dreisbach,    2    Rawle  67  Am.  Dec.  219. 

(Pa.)  287,  21  Am.  Dec.  447.  5.  Kennerly  v.  Shepley,  16  Mo.  640, 

1.  Beckett  v.  Selover,  7  CaL  215,  67  Am.  Dec.  219;  Johnston  v.  Lewis, 
68  Am.  Dec.  237.  For  the  d^ee  to  Rice  Eq.  (S.  C.)  40,  33  Am.  Dec  74  j 
which  executors  and  administrators  Jenkins  r.  Jensen,  24  Utah  108,  68 
represent  the  heirs,  see  supra,  par.  6.  Pac.  773,  91  A.  S.  R.  783. 

2.  Pearson  v.  Moreland,  7  Smedes  For  actions  by  and  against  exeen- 
k  M.  (Miss.)  609,  46  Am.  Dec.  319;  tors  and  adminiatrators,  see  infra,  par. 
Henderson  v.  Ilsley,  11  Smedes  &  M.  293  et  seq. 

(Miss.)  9,  49  Am.  Dec.  41;  Remick  v.  6.  Blackman  v.  Baxter,  Reed  &  C»., 

Bntterfleld,  31  N.  H.  70,  64  Am.  Deo.  125  la.  118,  100  N.  W.  76,  2  Ami. 

316;  Bosler  v.  Exchange  Bank,  4  Pa.  Caa.  707,  70  L.E.A.  280. 

St.  32,  45  Am.  Deo.  665.  7.  Ewing  v.  Higby,  7  Ohio  198,  pt. 

Note:  14  Am.  Dee.  157.  1,  28  Am.  Dee.  633. 

3.  Moore  v.  Brandenburg,  248  HI.  8.  Willis  v.  Sharp,  116  N.  T.  396, 
232,  93  N.  B.  733,  140  A.  S.  B.  206;  22  N.  E.  149, 6  LJI.A.  636. 
Bankers'  Surety  Co.  v.  Meyer,  205  N.  9.  Shirkey  v.  Kiiby,  110  Va.  456, 
Y.  219,  98  N.  B.  399,  Aan.  Caa.  1913D  66  S.  E.  40,  135  A.  S.  ».  949.    See 

1218.  QUABDIAN  AUD  WaBD. 

4.  Kennerly  v.  Shepley,  16  Mo.  640, 
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law  that  administratois  represent  the  intestate  himself,  succeed  to  his 
rights,  and  to  the  extent  of  assets,  to  his  liabilities.  But  a  guardian 
does  not  succeed  to  the  legal  rights  of  the  ward.  By  virtue  of  his 
guardianship  he  becomes  the  authorized  agent  of  the  minor  to  protect 
his  person,  and  to  take  care  of  and  manage  his  property,  the  legal 
title  to  which  is  not  in  him  but  in  his  ward.**  Funds  held  by  an 
administrator,  who  is  also  guardian  of  the  party  entitled  thereto,  on 
a  distribution,  after  the  time  has  expired  in  which  to  settle  the  estate, 
are  as  a  general  rule  presumed  to  be  in  his  hands  as  guardian,  and  the 
sureties  on  his  administration  bond  are  not  liable  therefor.**  Where, 
however,  a  party  is  acting  in  the  double  capacity  of  administrator  and 
guardian  of  the  minor  heirs,  this  legal  presumption  of  payment  may 
be  rebutted.  Thus  it  has  been  held  that  if  he  charges  himself  with 
the  fund  as  administrator,  but  refrains  from  charging  himself  with  it 
as  guardian,  the  legal  presumption  of  a  transfer  of  the  fund  is  in  fact 
rebutted;  and  in  an  action  by  his  former  wards  on  his  bond  as 
administrator  for  the  recovery  of  the  fund,  he  niay  be  estopped  from 
denying  that  he  still  holds  it  as  administrator.** 

9.  Executors  or  Administrators  Acting  as  Guardians. — An  executor 
or  administrator,  as  such,  has  no  rights  as  guardian,**  but  the  func- 
tions of  the  two  offices  are  not  necessarily  incompatible  and  may 
be  united  in  the  same  person.**  In  the  event  of  any  attempt  on  the 
part  of  an  executor  or  administrator  to  divest  the  titie  of  the  heir  by 
any  adverse  proceeding,  such  as  a  sale  of  the  decedent's  land  for  the 
payment  of  debts,  his  position  is  hostile  to  the  heir,  and  a  guardian 
ad  litem  should  be  appointed  to  protect  the  heir's  interests.**  At 
common  law  the  mother  of  a  minor  child  is  recognized  as  being  its 
natural  guardian,  and  where  an  executor  is  appointed  testamentary 
guardian,  questions  may  arise  in  regard  to  the  respective  limitations 
of  power  between  the  mother  and  the  executor.  It  seems  that  in  such 
cases  the  executor  acting  as  guardian  will  not  wholly  supersede  the 
mother  as  natural  guardian.**  But  the  subject  of  the  respective  powers 
of  natural  and  testamentary  guardians  in  such  cases  does  not  fall 
within  the  scope  of  the  present  article.*' 

10.  Gentry  ▼.  Owen,  14  Aik.  896,      Note:  78  A.  S.  R.  ITS. 

60  Am.  Dee.  649.  14.  Townsend  t.   Tallant,   SS  CtL 

11.  Seegar  t.  State,  6  Har.  ft  J.  45,  91  Am.  Dee.  617;  Sohler  v.  Sohler, 
(Md.)  162,  14  Am.  Dec.  265;  CarroU  135  CaL  323,  67  Pae.  282,  87  A.  8.  R. 
V.  Boaley,  «  Yerg.   (Tenn.)  220,  27  98. 

Am.  Dee.  460.  15.  Townsend   ▼.    Tallant,   83   CaL 

12.  Wilson  V.  Wilson,  17  Ohio  St   46,  91  Am.  Dee.  617. 

150,  91  Am.  Deo.  125.  16.  Matter  of  Van  Hontegi,  3  N.  J. 

13.  Boyd  V.  Glass,  34  Oa.  253,  89  Eq.  220,  29  Am.  Deo.  707. 
Am.  Deo.  252.  17.  See  Guabdiak  amo  Wabo, 
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Necessity  of  Adm,inistr<iHon 

10.  General  Rtde. — ^Theoretically,  admiDistration  on  a  decedent's 
estate  is  necessary  in  all  cases,  because  the  title  to  the  personalty  does 
uot  descend  to  the  next  of  kin,^*  and  without  administration  there 
would  be  no  legal  authority  to  represent  the  estate  in  litigated  mat- 
ters,** or  to  collect  the  assets  and  apply  them  to  the  payment  of 
debts ;  '*  and  administration  is  perhaps  always  necessary  where  the 
decedent  leaves  infant  next  of  kin,  because  none  but  an  administrator 
ran  bind  the  minor  heirs  in  any  matter  respecting  the  settlement  of 
the  estate.*  Nevertheless,  administration  may,  under  some  circum- 
atances,  be  dispensed  with ;  *  but  since  the  whole  matter  is  purely  statu- 
tory,' an  agreement  to  distribute  a  decedent's  estate  without  obtaining 
letters  of  administration  may  be  prohibited  by  statute.* 

11.  Necessity  of  Probate  of  Will. — ^According  to  the  law  of  Eng- 
land, an  executor  derives  his  title  from  the  ^1,  and  therefore  he 
need  not  prove  the  will  in  order  to  clothe  himself  with  that  char- 
acter ;  *  and  while  this  is  still  the  rule,  it  has  been  somewhat  modi- 
fied by  the  Probate  Coiui;  Act.  And  now,  by  virtue  of  the  provisions  of 
that  act,  probate  is  necessary  in  order  that  an  executor  of  an  executw 
may  succeed  to  the  powers  and  duties  of  his  testator  as  executor  of  the 
original  testator's  will.*  Where  a  legacy  is  given  to  a  person  who 
is  appointed  executor,  if  the  legacy  is  given  to  him  in  that  character, 
it  has  been  held  that  he  must  prove  the  will  in  order  to  entitle  him- 
self to  the  legacy.  It  seems  however  that  if  the  gift  is  made  from 
some  other  motive,  he  may  olaim  the  legacy,  although  he  does  not 
probate  the  will.'  In  the  United  States  an  executor  is  not  regarded  as 
deriving  his  authority  entirely  from  the  will,  and  letters  testamentary 
are  usually  required  before  he  can  enter  on  the  full  performance  of 
his  duties.* 

12.  Circumstaaces  Avoiding  Necessity  of  Administration. — ^The 
general  rule  that  the  estates  of  all  deceased  persons  are  subject  to 
administration,  does  not  exclude  absolutely  the  right  of  heirs  to  settle 

18.  Smith  ▼.  WilaoD,  17  Md.  460,  L.  J.  Exeh.  197, 12  Eng.  BnL  Cas.  1. 
79  Am.  Dec.  665;  McBride  t.  Vance,       Note:  12  Eng.  RnL  Gas.  25. 

73  Ohio  St  258,  76  N.  E.  938,  112  A.  Aa  to  the  powers  of  an  executor 

S.  R.  723,  4  Ann.  Cas.  191.  before  probate  of  the  will,  see  infra, 

19.  Note:  15  L.R.A.  49L  par.  134. 

20.  See  infra,  par.  13.  8.  Note:  12  Eng.  RnL  Cas.  6. 

1.  Cox  V.  Qrnbb,  47  Kan.  43S,  28  7.  Stackpoole  v.  Neowell,  13  Yes. 

Pac  157,  27  A.  S.  R.  303.  Jr.  417,  9  Rev.  Rep.  200, 12  Eng.  Rnl. 

8.  See  infra,  par.  12.  Cas.  13. 

3.  Bnckley  v.  Superior  Gonrt,  102  8.  Re  John,  30  Ore.  404,  47  Paa. 
Cal.  6,  36  Pac.  360,  41  A.  8.  R.  135.  341;  50  Pac.  226,  36  LJt.A.  242.    Sao 

4.  Note:  12  L.R.A.(N.S.)  613.  alao  infra,  par.  137. 
6.  Fenton  ▼.  Cl^;g,  9  Exeh.  680,  23 
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Ae  estate  of  the  decedent,  without  going  into  court*  This  is  especially 
true  where  there  are  no  debts  against  the  estate  ^**  and  the  heirs  have 
made  a  satisfactory  distribution  of  the  assets  among  thMnselves.^^ 
Even  where  there  are  debts,  in  many  states  family  settlements  are 
favored  and  it  is  recognized  that  the  heirs  have  the  right  to  settle  the 
estate  by  agreement  among  themselves,  without  the  intervention  of 
administrators.  This  subject  will  be  considered  more  at  length  here- 
after. >*  Hence  it  is  that  in  order  to  obtain  possession  of  personalty  of 
a  decedent  to  which  one  is  entitled  to  succeed,  it  is  not  in  all  cases  nec- 
essary to  go  through  the  form  of  taking  out  letters  of  administration.*' 
Where  an  estate  owes  no  debts  a  sole  distributee  is  frequently  per- 
mitted to  take  possession  of  it  without  administration,  and  his  title 
needs  nothing  further  to  perfect  it.**  The  same  is  true  where  there 
are  no  creditors,  and  the  legatees  and  distributees  are  sui  juris.**  In 
some  jurisdictions  statutes  dispense  with  official  administration  where 
the  personal  estate  is  small  or  consists  merely  of  wearing  apparel  which 
is  permitted  to  be  distributed  directly  by  the  widow  without  the 
intervention  of  an  administrator;  **  and  sometimes  the  statutes  pro- 
vide that  letters  of  administration  shall  not  be  granted  unless  the 
estate  of  the  decedent  amoimts  to  at  least  twenty  dollars.  But  apart 
from  any  statutory  enactment  fixing  the  minimum  value  of  estates 
on  which  administration  may  be  made  there  seems  to  be  no  recognized 
limitation  in  this  regard.*'  Another  instance  in  which  an  adminis- 
tration is  dispensed  with  is  where  a  husband  and  wife  both  die  about 
the  same  time,  owing  only  community  debts.  In  such  cases  it  has 
been  held  that  there  is  no  necessity  for  two  administrations  on  the 
same  property  to  pay  debts  for  which  such  property  must  have  been 
equally  liable  in  tiie  hands  of  an  administrator  of  either  or  both  of 
said  decedents ;  *'  and  yet  another  instance  is  where  the  community 
estate,  on  the  death  of  one  spouse,  goes  to  the  survivor.** 

13.  Existence  of  Creditors  as  Rendering  Administration  Necessary. — 
Each,  creditor  has  the  right  to  compel  administration  and,  through 
administration,  to  subject  the  debtor's  estate,  real  and  peisonal,  to  ti^e 

9.  In  n  Aoken,  144  la.  519, 123  N.      14.  Hyde  y.  Ston*,  7  Wend  (N.  T.) 
W.  187,  Ann.  Cas.  1912A  1166.  354,  22  Am.  Dec  682. 

10.  Johnston  v.  Johnston,  173  Mo.       Note:  15  L.R.A.  493. 

91,  73  S.  W.  202,  96  A.  S.  B.  486,  61  15.  Mooie  t.  Brandenbmv,  248  lU. 
L.B.A.  166.  232,  93  N.  E.  733,  140  A.  S.  R.  206. 

Notes:  46  Am.  Dec.  438;  15  L.R.A.       Note:  4  Ann.  Cas.  195. 
493;  4  Ann.  Cas.  196;  20  Ann.  Cas.       16.  Coffinberry  v.  Madden,  30  Ind. 
96.  App.  360,  66  N.  E.  64,  96  A.  S.  R. 

11.  Gwinn  v.  Melvin,  9  Idaho  202,  349. 

72  Pae.  961, 108  A.  S.  R.  119,  2  Ann.       17.  Note:  46  Am.  Dee.  438. 

Cas.  770.  18.  Soye  v.  McCallister,  18  Tes.  80, 

12.  See  infra,  par.  15.  67  Am.  Dec.  689. 

18.  Hyde  v.  Stone,  7  Wend.  (N.  T.)       19.  See  Comicukity  Peopertt,  vol. 
354,  22  Am.  Deo.  582.  5,  p.  866. 
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payment  of  the  debts  against  the  estate.**  A  creditor  who  obtains 
possession  of  his  debtor's  property  after  his  decease  cannot  apply  it 
to  the  payment  of  his  claim,  since  on  the  death  of  an  insolvent  debtor 
all  his  creditOB  have  an  equal  right  to  a  pro  rata  dividend  of  his 
property.*  A  creditor  cannot,  as  a  rule,  directly  sue  the  heir  in  posses- 
sion, even  if  his  claim  is  the  only  one  outstanding  against  the  estate, 
but  he  must  resort  to  his  remedy  by  administration  in  the  probate 
court.'  But  in  some  jurisdictions  heirs  of  a  decedent  are  by  statute 
given  the  privilege  of  accepting  the  estate,  with  or  without  the  benefit 
of  inventory ;  and  if  it  is  accepted  without  inventory,  there  is  no  neces- 
sity for  the  appointment  of  an  administrator,  but  the  heiis  become 
unconditionally  liable  for  the  payment  of  debts.' 

14.  Estates  of  Minors. — ^Although  there  are  decisions  holding  that 
the  appointment  of  an  administrator  of  the  estate  of  a  deceaBed  minor 
is  unnecessary  under  some  circumstances,  since  it  may  be  presumed 
that  a  person  d3ring  in  infancy  had  incurred  no  debts,*  yet  an  infant 
may  incur  liabilities  in  consequence  of  torts  committed  by  him,  or 
for  necessaries  furnished,  in  which  event  administration  on  his  estate 
becomes  necessary ;  *  and  in  like  manner  it  is  recognized  that  the 
remedy  of  a  guardian  to  enforce  an  indebtedness  due  from  his  deceased 
ward  may  lie  in  the  taking  out  of  letters  of  administration  upon  his 
estate.* 

15.  Family  Settlements  in  Lieu  of  Administration. — ^Family 
agreements  in  the  settlement  of  estates  are  favorites  of  the  law,  and 
when  fairly  made,  and  the  rights  of  creditors  are  not  affected,  are  not 
usually  allowed  to  be  disturbed  by  the  parties,  or  by  any  others  for 
them.^  If  an  administrator  in  fact  qualifies  after  an  estate  has  been 
settled  without  administration  and  the  debts  paid  by  those  interested 
in  it,  the  settlement  will  be  sustained  and  the  administrator  will  not 
be  permitted  to  recover  the  assets  in  the  absence  of  any  special  reason 
justifying  that  step.'   On  a  bill  in  equity  to  set  aside  such  a  settlement, 

20.  McCoy  V.  Morrow,  18  HI.  619,  Gas.  859  and  note.  See  also  Ikfants. 
68  Am.  Dee.  578.  6.  In  re  Livermore,  132  Cal.  99,  64 

1.  McDonald  v.  Block,  20  Ohio  185,  Pac.  113,  84  A.  S.  R.  37. 

S5  Am.  Dee.  448.  7.  Svaine  t.  Hemhill,  165  Mich.  561, 

2.  Buchanan  v.  Buchanan,  76  N.  J.  131  N.  W.  68,  40  L.B.A.(N.S.)  201; 
Eq.  274,  71  AtL  745,  138  A.  S.  R.  Richardson  v.  Cole,  160  Mo.  372,  61 
563,  20  Ann.  Gas.  91,  22  L.R.A.(N.S.)  S.  W.  182,  83  A.  S.  B.  479;  Stevens 
454;  Screven  v.  Bostick,  2  McCord,  v.  Meserve,  73  N.  H.  293,  61  Atl.  420, 
Eq.  (8.  G.)  410,  16  Am.  Dec.  664;  111  A.  8.  R.  612;  Boyal  See.  of  Good 
Ansley  v.  Baker,  14  Tex.  607,  65  Am.  Fellows  v.  Campbdl,  17  B.  I.  402, 
Dec.  136.  22  Atl.  307, 13  L.RjL  601. 

S.  Fiak  y.  Norvel,  9  Tez.  13,  68  Am.       Note :  46  Am.  Dee.  438, 439. 

Dec.  128.  8.  Rainwater  ▼.  Harris,  61  Ark.  401, 

4.  Note:  4  Ann.  Gas.  196.  11  S.  W.  583,  3  L.RJL.  846;  Cooper 

B.  Bowden  v.  Jaaksonville  Electric    v.  Hayward  71  Minn.  874»    74  N.  W. 

Co.,  51  Fla.  162,  41  So.  400,  7  Ann.    152,  70  A.  S.  B.  330. 
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the  facts  constituting  the  defense  should  be  set  up  by  cross  bill  and 
not  by  answer.^  Family  settlements  may  be  arranged  after  an 
administrator  is  appointed  as  well  as  before,  and  if  be  is  afterwards 
summoned  to  render  his  accounts,  the  court  will  generally  accept  tm 
satisfactory,  so  far  as  it  goes,  the  settlement  which  the  parties  con* 
cemed  have  made.**  In  accordance  with  the  foregoing  principles, 
the  court  upheld  as  a  fcunily  settlement  an  agreement  which  had  been 
entered  into  by  the  next  of  kin  of  a  decedent  to  the  effect  that  all 
of  the  latter's  property,  including  money  due  on  life  insurance  policies 
payable  to  some  of  them,  should  be  collected  by  the  administrator, 
and  that  a  certain  portion  of  the  proceeds  should  be  used  in  the 
ornamentation  and  care  of  decedent's  burial  lot,  and  the  remainder 
should  be  divided  equally  among  the  next  of  kin,  and  the  beneficiaries 
in  the  insurance  policies  cannot  claim  their  proceeds.**  Similarly  the 
courts  have  held  that  a  bona  fide  payment  to  the  sole  distributee  of  an 
estate  which  owes  no  debts,  of  a  fund  to  which  such  estate  is  entitled, 
or  a  bona  fide  settlement  with  the  sole  distributee  of  a  claim  in  favor 
of  the  deceased,  which  is  made  before  letters  of  administration  are 
granted,  will  bind  an  administrator  subsequently  appointed,  and  will 
operate  in  equity  to  discharge  the  person  making  the  payment  from 
liability-  to  the  administrator  who  is  thereafter  appointed.*'  Likewise 
it  has  been  decided  that  the  purchaser  of  an  equitable  right  from  the 
distributees  of  a  decedent,  whose  estate  is  free  from  debts,  and  on 
which  no  administration  has  been  had,  will,  in  equity,  be  protected 
against  an  administrator  afterwards  taking  out  letters  on  the  estate 
of  such  decedent.** 

16.  Estates  of  Deceased  Partners. — The  rules  regulating  the  ad- 
ministration of  decedents'  estates  do  not  have  full  application  in  refer- 
ence to  the  estate  of  a  deceased  member  of  partnership.**  At  common 
law  the  effect  of  a  dissolution  of  partnership  by  death  of  one  of  the 
members  is  to  vest  the  legal  title  to  the  choses  in  action  and  the  debts 
in  the  surviving  partner  or  partners,  who  are  entitled  to  close  up  the 
partnership  business.**  Hence  for  the  mere  purpose  of  winding  up 
a  partnership  on  the  death  of  a  member  it  is  not  necessary  that  any 
personal  representative  of  such  deceased  partner  should  be  appointed. 
The  courts  have  held,  however,  where  a  member  of  a  partnership  dies 
leaving  minor  children,  that  an  agreement  entered  into  between  his 
surviving  partner,  his  widow,  and  his  individual  creditors,  that  the 
surviving  partner  shall  retain  the  partnership  property  without  ad- 

9.  Tnrk  ▼.  Tnrk,  3  Oa.  422,  46  Am.   13  L.R.A.  601  and  note. 
Dec.  434.  12.  Note:  10  Ann.  Cas.  555. 

10.  Swaine  ▼.  Hemphill,  165  Mich.       IS.  Miles  ▼.  Wise,  11  Rich.  Eq.  (S. 
561,  131  N.  W.  68,  40  L.RJl.(N.S.)    C.)  536,  78  Am.  Dee.  461. 

201.  14.  WilliamB  v.  Whedon,  109  N.  T. 

11.  Royal  Soe.  of  Good  Fellows  ▼.   333, 16  N.  E.  365, 4  A.  S.  R.  460. 
Campbell,  17  R.  I.  402,  22  AtL  307,       16.  See  Pabtnebship. 
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ministration,  and  ahall  pay  a  pro  rata  share  of  the  individual  indebt- 
edneas  of  his  deceased  partner,  was  void  as  against  public  policy  as 
being  in  violation  of  the  interests  of  such  minor  children.^* 

n.  Appointubitt  ov  Ezbcutors  and  Administbatobs 

Right  to  Administer  Eatate$ 

17.  Right  of  Executor  Named  in  Will. — ^Letters  testamentary  musk 
ordinarily  be  issued  in  accordance  with  the  will  of  the  testator,  imless 
the  person  named  as  executor  is  ineligible.^'  When  asked  to  appoint 
the  person  whom  a  testator  has  nominated  as  executor,  the  court  cannot 
refuse  to  make  the  appointment  on  the  ground  that  reasons  are  alleged 
which  warrant  the  belief  that  the  executor  will  subsequently  incur 
disabilities  specified,  or  will  so  conduct  himself  that  grounds  for  revo- 
cation of  the  letters  will  arise  in  the  future. ^^  It  is  not  uncommon  for 
a  testator  to  make  his  will  for  the  sole  purpose  of  nominating  an  execu- 
tor to  administer  his  estate.*'  Mere  technicalities  will  not  be  per- 
mitted to  stand  in  the  way  of  the  appointment.  For  example  the 
fact  that  a  person  nominated  by  a  will  to  execute  it  is  designated  as 
"executor  and  administrator"  does  not  render  the  provision  void." 
Great  liberality  is  usually  exercised  in  committing  the  execution  of 
wills  to  those  indicated  in  any  manner  by  the  will  as  the  testator's 
choice,  so  as  not  to  disappoint  his  wishes,  regardless  of  technicalities.* 
The  court  itself  can  make  no  original  appointment  of  an  executor, 
its  power  being  limited  to  recognizing  and  approving  or  disapproving 
an  appointment  made  by  the  testator.*  So  far  as  possible,  the  courts 
carry  out  the  intention  of  the  testator  by  seeing  that  the  trust  is  com- 
mitted to  the  one  designated  by  the  testator.  To  do  this  the  nominiated 
executor  almost  invariably  is  given  an  opportunity  to  accept  or 
decline  the  executorship.'  Within  the  limits  and  for  the  time  allowed 
by  law,  a  testator  may  even  commit  the  administration  of  his  estate 
and  the  care  of  bis  property  to  a  succession  of  individuals  as  he 
pleases.*     There  is  nothing  to  prevent  a  teetator  from  providing 

16.  Cox  T.  Grabb,  47  Kan.  435,  28  283,  64'  Bo.  624,  34  LJIJl.(N.S.)  963 
Pac.  157,  27  A.  S.  R.  303.  and   note. 

17.  Smith's  Appeal,  61  Conn.  420,  1.  In  re  Ogier,  101  Cal.  381,  35  Pae. 
24  AtL  273,  16  LJI.A.  538  and  note;  900,  40  A.  S.  R.  61;  Hartnett  v. 
Beiry  v.  Hamilton,  12  B.  Mon.  (Ky.)  Wandell,  60  N.  Y.  346,  19  Am.  Rep. 
191,  64  Am.  Dec.  515 ;  Breen  v.  KeJioe,  194. 

142  Mich.  58,  105  N.  W.  28,  113  A.  S.  2.  Murdoek  t.  Mnrdock,  81  Conn. 

R.  558,  1  LJRA.(N.S.)  349.  681,  72  Atl.  290,  129  A.  S.  R.  231. 

18.  Clark  v.  Patterson,  214  lU.  533,  8.  Adams  y.  Readnour,  134  Ky.  230, 
73  N.  E.  806,  105  A.  S.  R.  127.  120  S.  W.  279,'20  Ann.  Cas.  833. 

19.  Re  John,  30  Ore.  494,  47  Pac  4.  Hartnett  v.  Wandell,  60  N.  Y. 
341,  50  Pac.  226,  36  L.R.A.  242.  346,  19  Am.  Rep.  194. 

20.  Conowav  ▼.  Fohner,  172  AJa. 
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a  system  for  the  selection  of  a  successor  to  the  fiist  executor.  He  may 
provide  conditional,  limited  or  substituted  executors  in  case  of 
vacancy,  giving  to  ibem  the  same  powers  as  those  designated  in  his 
wiU.» 

18.  Delegatioii  «f  Power  to  Name  Executor. — ^By  virtue  of  the  pro- 
visions of  tJ^e  statute  of  wills  a  testator  may  name  the  person  who 
shall  be  the  executor  of  his  wiU.  Not  only  is  this  right  of  a  decedent 
now  universally  recognized  but  in  many  jurisdictions  it  is  within 
the  power  of  a  testator,  not  only  to  appoint  personally,  but  to  project 
his  power  of  appointment  into  the  future,  and  exercise  it  after  death 
through  an  agent  selected  by  him.  Such  agent  may  be  pointed  out 
by  name,  or  by  his  office  or  other  method  of  certain  identification.* 
A  testator  may  even  authorize  the  court  of  another  state  to  name  a 
suitable  person  as  executor.'  In  accordance  with  these  general  prind- 
ples  it  has  been  held  that  a  testator  may  provide  that  his  children,  or 
a  majority  of  them,  shall  appoint  the  executor,  and  that  their  selection 
of  a  person  as  executor  shall  have  the  same  effect  as  if  he  had  been 
named  as  such  in  the  will  This  is  the  rule  of  the  common  law,  and 
it  has  been  held  not  to  be  abrogated  by  statutes  declaring  that  if  there 
be  no  person  named  in  the  wiU  as  executor,  or  if  those  named  shall 
have  failed  to  qualify,  have  renounced,  or  have  been  removed,  then 
that  letters  of  administration  with  the  will  annexed  shall  be  granted.* 
Similarly  a  testator  may  delegate  to  his  executor  the  power  to  select  a 
co-executor.* 

19.  Delegation  of  Right  to  Letters  of  Administratioii. — ^In  the 
absence  of  statutory  authority  to  the  contrary,  the  general  rule  is  that 
a  person  entitled  to  administer  cannot  delegate  that  right  to  another. 
If  the  person  first  entitled  to  administer  does  not  choose  to  qualify,  he 
cannot  nominate  another  as  a  substitute  for  himself,  to  the  exclusion 
of  the  right  which  the  statute  gives  to  those  next  in  the  order  of  those 
entitled  to  letters  of  administration.**  And  a  contract  to  purchase  the 
office  of  administrator,  ftom  one  who  has  a  lawful  right  to  such  trust, 
is  against  public  policy,  and  void.**  The  right  of  the  next  of  kin 
entitled  to  letters  of  administration  to  nominate  a  stranger  to  act  as 
administrator  has,  however,  been  held  in  some  jurisdictions  to  fiow 
from  the  right  to  administer,  even  in  the  absence  of  a  statute  recogniz- 

5.  Tuekerman  v.  Carrier,  64  Colo.  51  N.  E.  913,  68  A.  8.  B.  238. 

25,  129  Pac.  210,  Ann.  Cas.  19140  9.  Hartnett  v.  Wandell,  60  N.  T. 

599.    Ajs  to  the  right  of  a  testator  to  346, 19  Am.  Rep.  194. 

provide  for  delegation  of  authority  in  10.  Stocksdale  v.  Conawatt,  14  Md. 

the  selection  of  an  ezecntor,  see  infra,  99,    74    Am.    Dee.    615;    Thomas    v. 

par.  19.  Enig^ttHi,  23  Md.  318,  87  Am.  Dee. 

6.  Wilson  ▼.  Cmtis,  161  Ind.  471,  571. 

51  N.  £.  913,  68  A.  S.  R.  236.  Notes:   22  L.RA.(N.S.)    1161;   17 

7.  Hartnett  t.  WandeU,  60  N.  Y.  Ann.  Cas.  948;  Ann.  Cas.  1914A  1014. 
346,  19  Am.  Rep.  194.  11.  Bowers  v.   Bowers,  26  Pa.  St. 

8.  Wilson  T.  Curtis,  161  Ind.  471,   74,  67  Am.  Dee.  398. 
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ing  or  establishing  the  right  of  aomination.^*  In  the  states  adhering 
to  this  view  a  fur^er  question  may  arise  as  to  which  there  is  consider- 
able conflict  of  authority.  This  is  as  to  whether  the  right  to  nominate 
ia  dependent  on  the  right  to  administer,  some  of  the  courts  holding 
that  the  next  of  Idn,  when  disqualified  under  the  statute  from  acting 
as  administrator,  on  account  of  nonresidence,  may  nominate,  and 
others  holding  to  the  contrary.  In  this  connection  it  has  been  pointed 
out  that  the  right  to  administer  is  not  as  important  now  as  it  was 
before  the  statute  of  distributions,  when  the  administrator  used  to 
have  a  right  to  the  surplus,  after  the  debts  were  paid,  so  that  privilege 
of  nomination  and  delegation  was  a  matter  of  very  considerable  conse- 
quence.^' Still  a  different  rule  has  been  adopted  in  other  jurisdictions 
where  the  courts  have  held  that  while  the  nomination  by  the  person 
first  entitled  to  administer  of  another  person  in  his  stead  is  not  bind- 
ing on  the  court,  it  may  in  its  discretion  appoint  the  nominee  although 
the  person  next  entitled  to  administration  will  be  excluded  thereby.^' 
Where  a  person  residing  in  another  countiy  sends  a  power  of  attorney 
to  his  agent  in  England  to  take  out  administration  for  his  use  and 
benefit,  the  courts  in  the  latter  country  have  held  that  they  may 
grant  administration  to  the  agent,  but  only  on  the  same  terms  as 
would  be  required  if  the  administration  were  being  granted  to  the 
party  himself.** 

20.  Right  of  ITominatioii  of  Administrator  under  Statutes. — ^The 
right  of  a  person  entitled  to  administer  on  the  estate  of  a  deceased 
person  to  nominate  another  to  the  exclusion  of  the  person  next  entitled 
to  administer  is  secured  by  statute  in  some  jurisdictions.**  In  several 
states  this  right  is  given  to  a  surviving  husband  or  wife  "  and  in  some 
it  is  also  extended  to  the  next  of  kin.**  Elsewhere  the  statutory  right 
of  nomination  is  limited  to  cases  in  which  all  of  those  equally  entitled 
with  him  to  administer  waive  their  right**  In  some  jurisdictions  no 
absolute  right  is  conferred  by  statute,  but  the  probate  court  is  given 
discretion  to  prefer  the  nominee  of  one  of  a  higher  class,  where  soefa 
member  of  the  higher  class  is  himself  competent,  to  one  of  a  lower 
class  among  those  entitled  to  letters  of  administration.'*  In  some 
instances  the  right  to  nominate  an  administrator  depends  on  inability 
of  any  other  party  to  object  to  the  action  of  the  appointing  o£Qicer  in 

12.  In  i«  MeEiesg,  141  CaL  403,      17.  Note:  Ann.  Gaa.  1914A  1016. 
74  Pae.  1039,  99  A.  S.  R.  80.  18.  Hanson  v.  Nygaard,  105  Minn- 
Note:  Ann.  Cm.  1914A  1016.  30,  117  N.  W.  235, 127  A.  8.  R.  623. 

13.  Boynton  ▼.  Heartt,  168  N.  C.       19.  Note:  Ann.  Cas.  1914A  1015. 
488,  74  8.  E.  470,  Ann.  Cas.  1913D       20.  Re  Meir,  165  Cal.  456,  132  Psc. 
616.  764,  Ann.  Cas.  1914D  121,  48  hHJL. 

14.  Note:  17  Ann.  Cas.  948.  (N.S.)   858;   Larson  v.  Stewart,  69 

15.  In   Goods   of   Goldsborotigh,   1  Wash.  223,  124  Pae.  382,  Ana.  Cas 
Bw.  &  Tt.  296,  2  Eng.  Rnl.  Cas.  95.  1914A  1011  and  note. 

16.  Note:  Ann.  Cas.  1914A  1015. 
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recognizing  such  nomination  and  appointing  the  nominee.  For 
example  it  has  been  held  that  a  brother  of  a  decedent  haa  no  standing 
to  object  to  the  action  of  the  decedent's  surviving  son  in  waiving  his 
right  to  administer  on  the  estate  in  favor  of  a  stranger,  and  in  pro- 
curing the  i^pointment  of  such  stranger  as  administrator.* 

Prioritiet  in  Right  of  Administration 

21.  Rule  in  England. — ^At  common  law  prior  to  the  statute  of 
Henry  VIII  the  ordinary  was  entitled  to  make  a  grant  of  adminis- 
tration to  whom  he  pleased,*  but  by  that  statute  the  ordinary  was 
directed,  in  cases  of  persons  dying  intestate,  or  of  the  executors  refus- 
ing to  prove  the  testament,  to  grant  administration  to  the  widow  or 
next  of  kin,  or  both,  at  his  discretion.  This  statute  made  it  the  duty 
of  the  ordinary  to  grant  administration  of  the  goods  of  the  deceased 
to  the  widow  or  next  of  kin,  leaving  it  still,  however,  entirely  at  his 
discretion  to  give  it  to  the  one  or  the  other,  and  in  case  of  there  being 
several  of  the  next  of  kin  in  equal  degree,  to  select  any  one  or  more 
of  them.*  If  the  persons  who  were  next  of  kin  to  the  deceased  at 
the  time  of  his  death  are  all  dead  when  the  grant  is  applied  for, 
there  is  no  person  entitled  as  of  right  under  the  statute  of  Henry 
Vin,  and  the  court  therefore  is  recognized  as  having  discretion  in 
such  cases  as  to  who  should  be  appointed.* 

22.  Statutory  Priorities  in  Right  to  Letters  of  Administration. — 
In  the  United  States  the  right  to  letters  of  administration  is  generally 
regulated  by  statute,  and  more  or  less  elaborate  provisions  are  made 
by  such  laws  determining  the  priorities  of  the  various  relatives  of 
different  degrees.*  Priority  of  right  is  based  primaunly  on  nearness 
of  relationship  and  extent  of  interest.  Such  statutes  are  in  accord- 
ance with  natural  justice,  and  they  are  also  based  on  the  assumption 
that  ties  of  marriage  and  consanguinity,  and  the  effect  of  personal 
interest,  will  lead  the  persons  enumerated  in  the  statute  in  the  order 
named  to  exercise  care  and  attention  in  the  management  of  the  estate.* 
The  right  of  prior  appointment  is  practically  absolute,'  and,  with 
certain  exceptions,  a  competent  applicant  of  a  higher  class  must  be 
awarded  letters  as  against  a  competent  applicant  of  a  lower  dass,  the 

1.  In  re  Weaver,  140  la.  615,  119  6.  Re  Campbell,  192  N.  T.  312,  85 
N.  W.  69,  17  Ann.  Cas.  947  and  note,  N.  E.  392,  18  IiJLA.(N.S.)  606;  Lar- 
22  L.R.A.(N.S.)  1161.  As  to  who  son  v.  St«wart,  69  Wash.  223,  124 
have  standing  to  object  to  the  grant-  Pae.  3S2,  Ann.  Cas.  1914A  1011. 

ing  of  letters,  see  infra,  par.  54.  6.  Ro  Campbell,  192  N.  Y.  312,  85 

2.  Note:  2  Eng.  Rul.  Cas.  118.  N.  E.  392,  18  L.R.A.(N.S.)  606. 

3.  Potts  ▼.  Smith,  3  Rawle  (Pa.)  7.  Re  Meier,  165  CaL  456,  132  Pac. 
361.  24  Am.  Dec.  359.  764,  Ann.  Cas.  1914D  121,  48  L.R.A. 

Note:  2  Eng.  Rnl.  Cas.  99.  (N.S.)  858;  In  re  Campbell,  102  N. 

4.  Savage  v.  Blythe,  2  Hag.  Bee.  Y.  312,  85  N.  E.  392,  18  L.RJ^.(N.S^ 
150,  2  Eng.  Rul.  Cas.  110  and  note.         606. 
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court  having  no  discretion  in  the  matter.^  The  statutes  are  by  no 
means  uniform  in  their  provisions,  and  in  many  instances  consider^ 
able  latitude  of  discretion  is  permitted  to  the  official  granting  the 
letters  of  administration.  The  discretion  may  be  limited  to  members 
of  the  same  class  so  that  one  of  them  must  be  appointed  before  one 
in  a  class  less  preferred.*  A  not  infrequent  form  of  statute  is  one 
which  establishes  a  definite  period  of  time  within  which  the  priority 
of  right  is  saved  to  the  preferred  class.  For  example  in  some  states 
the  laws  provide  that  if  none  of  the  persons  in  preferred  classes  apply 
for  administration  within  a  given  time  after  the  death  of  the  intestate, 
letters  may  be  granted  to  any  suitable  or  competent  person  interested 
in  the  estate  by  purchase  or  otherwise." 

23.  Right  of  Surviving  Husband  or  Wife. — ^In  nearly  all  jurisdic- 
tions the  first  right  to  receive  letters  of  administration  is  accorded  to 
the  surviving  husband  or  wife,**  except  that  it  is  sometimes  provided 
that  a  widow's  right  to  administer  on  her  deceased  husband's  estate 
shall  be  forfeited  by  her  remarriage.**  In  some  jurisdictions,  how- 
ever, a  widow  is  not  entitled  to  priority,  though  a  surviving  husband 
is  so  entitled,**  but  as  a  matter  of  practice,  other  things  being  equal, 
letters  are  given  to  the  widow  in  preference  to  the  next  of  kin.**  The 
granting  of  letters  of  administration  may  be  successfully  opposed  on 
the  ground  that  the  petitioner,  although  actually  marrying  and 
cohabiting  with  the  decedent  as  his  wife,  was  not  legally  such, 

8.  Re  Meier,  165  CaL  466,  132  Pae.  Cal.  456,  132  Pae.  764,  Ann.  Cas. 
764,  Ann.  Cas.  1914D  121,  48  L.R.A.  1914D  121,  48  L.R.A.(N.S.)  858;  Ala- 
(N.S.)  858.  bama  Great  Southern  R.  Co.  v.  Hill, 

9.  WilliamB  v.  Williams,  25  App.  139  Ga.  224,  76  S.  E.  1001,  Ann.  Caa. 
Cas.  (D.  C.)  32,  4  Ann.  Cas.  549.  As  1914D  996,  43  KR.A.(N.S.)  236,  in 
to  the  discretion  allowed  in  making  ap-  reference  to  the  statutes  of  Alabama ; 
pointments,  see  infra,  par.  32.  In  re  Weaver,  140  la.  616, 119  N.  W. 

10.  Alabama  Great  Southern  R.  Co.  69,  17  Ann.  Cas.947,22L.R.A.(N.S.) 
V.  Hill,  139  Ga.  224,  76  S.  B.  1001,  1161;  In  re  Englehart,  17  N.  W.  2P9, 
Ann.  Cas.  1914D  996,  43  L.R.A.(N.S.)  128  Pae.  67,  Ann.  Cas.  1915A  64,  45 
236;  SchneU  v.  Chicago,  38  IlL  382,  L.R.A.(N.S.)  237;  McKennan  v.  Phil- 
87  Am.  Dec  304;  Hamilton  v.  Wil-  lips,  6  Whart  (Pa.)  571,  37  Am.  Dec. 
liams,  133  Ky.  558,  118  S.  W.  358,  438;  Larson  v.  Stewart,  69  Wash. 
21  L.R.A.(N.S.)  976;  Adams  v.  Read-  223,  124  Pae  382,  Ann.  Cas.  1914A 
nour,  134  Ky.  230,  120  S.  W,  279,  1011;  Sands'  Case,  3  Salk.  22,  2  Eng. 
20  Ann.  Cas.  833;  Hanson  v.  Nygaard,  Rul.  Cas.  98  and  note. 

105  Minn.   30,  117  N.  W.  235,  127  12.  Teschemacher  v.  Thompson,  18 

A.  S.  R.  523;  Larson  v.  Stewart,  69  Cal.  11,  79  Am.  Dec.  151. 

Wash.  223,  124  Pae.  382,  Ann.  Cas.  IS.  Sands'  Case,  3  Salk.  22,  2  Eng. 

1914A  1011.    For  limitations  as  to  the  Rul.  Cas.  98  and  note. 

time  within  which  letters  of  adminis-  14.  In  re  Warner,  207  Pa.  St.  680, 

tration  may  be  granted,  sea  infra,  par.  67  Atl.  35,  99  A.  S.  R.  804;  Savas^e 

44.  T.  Blythe,  2  Hag.  Eee.  150,  2  Eng. 

11.  Kelly  V.  Kelly,  9  Ala.  908,  44  Rul.  Cas.  110. 
Am.  Dee.  469;  Matter  of  Meier,  165 
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because  the  marriage  was  void,^*  but  the  mere  fact  that  the  marriage 
was  voidable  is  not  sufiBcient  to  defeat  the  widow's  rights." 

24.  Desertion,  Divorce  and  Bigamy  as  Affecting  Right. — ^A  wife 
who  leaves  her  husband,  and  renounces  all  conjugal  intercourse  with 
him  for  a  considerable  time  prior  to  his  death,  is  not  as  a  rule  entitled 
to  administer  his  estate,  nor  is  she  in  a  position  to  object  to  the  grant- 
ing of  the  administration  to  others.  The  laws  conferring  the  right  of 
administration  contemplate  the  case  of  a  wife  who  Uves  wit^  her 
husband  till  his  death,  and  faithfully  performs  all  her  duties  to  hia 
family,  not  one  who  voluntarily  separates  herself  from  him  and  per- 
forms none  of  the  duties  imposed  by  the  relation.*^  A  wife  who  has 
been  divorced  has  no  right  to  administer  on  the  estate  of  her  hus- 
band," and  the  right  of  either  party  to  act  as  administrator  may  be 
defeated  by  an  agreement  of  separation.^'  Where  there  has  been  no 
agreement  of  separation  or  divorce,  mere  unfaithfulness  on  the  part 
of  the  wife,  if  condoned,  may  not  be  sufficient  to  work  a  forfeiture  of 
her  right  of  administration.**  A  wife  who  left  her  husband  and 
lived  in  meretricious  relations  with  another  has  been  refused  letters 
of  administration  on  her  husband's  estate.*^ 

25.  Priority  of  Right  of  Nominees  of  Others. — Not  infrequently  a 
preference  is  given  to  the  nominee  of  the  surviving  spouse  in  the 
granting  of  letters  of  administration ;  *  and  this  preference  of  the 
nominee  of  the  surviving  husband  or  wife  is  recognized,  though  the 
surviving  spouse  is  a  nonresident,  and  the  statute  declares  that  a 
nonresident  of  the  state  cannot  be  appointed  administrator.'  The 
general  rule  is  that  a  nonresident  executor  named  in  a  foreign  will 
has  no  authority  to  nominate  an  administrator  with  the  will  annexed 
BO  as  to  require  a  recognition  of  such  nomination  in  preference  to 

16.  In  re  EUis,  56  Minn.  401,  56  IM  Pa.  St.  341, 17  Atl.  618, 12  A.  8. 
N.  W.  1056,  43  A.  S.  R.  514, 23  L.R.A.  R.  873. 

287;  R«  Smith,  4  Wash.  702,  30  Pao.  18.  See   Divorok  and   Skpabation, 

1059,  17  L.R.A.  573.    As  to  who  have  vol.  9,  p.  493. 

standing  to  object  to  the  grant  of  let-  19.  Odiome'a   Appeal,   54   Pa.    St. 

ters  of  administration,  see  infra,  par.  175,  93  Am.  Dec.  683. 

54  Note:  2  Eng.  Rul.  Cas.  103. 

16    See  Smith  v.  Smith,  1  Tex.  621,  20.  Re  Newman,  124  Cal.  688,  57 

46  Am.  Dec.  121,  holding  that  where  Pac.  686,  45  L.R.A.  780. 

a  woman  in  good  faith  married  a  man  21.  In  re  Monroe,  161  Cal.  10,  118 

^o  had  at  the  time  a  wife  living,  and  Pao.  242,  Ann.  Cas.  1913B  116L 

lived  with  him  until  his  death  in  igno-  1.  Strong  v.  Dignan,  207  111.  385, 

ranee  of  the  prior  marriage,  the  first  69  N.  E.  909,  99  A.  S.  R.  225;  Larson 

wife  having  died  in  the  meantime,  the  v.  Stewart,  69  Wash.  223,  124  Pao. 

second  marriage  was  not  void  under  382,  Ann.  Cas.  1914A  1011.     As  to 

the  law  of  Texas,  and  the  second  wife  the  general  rij^t  of  parties  entitled 

was  entitled  to  administer  in  prefer-  to  administration  to  nominate  othen, 

enee  to  a  son  by  the  first  marriage,  see  supra,  par.  20. 

17.  Odiome's   Appeal,   54   Pa.    St.  2.  Strong  v.  Dignan,  207  HI.  386, 
175.  93  Am.  Dec.  683;  Nye's  Appeal,  69  N.  E.  909,  99  A.  S,  B.  226. 
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those  entitled  to  letters  of  administration  under  the  laws  of  the  state 
in  which  the  ancillary  letters  are  issued.*  An  exception  to  this  rule 
exists  however  in  the  case  of  the  nominee  of  one  who  in  addition  to 
being  executor  is  the  surviving  husband  or  wife  of  the  decedent.* 
The  right  of  a  child,  or  an  adopted  child,  who  is  the  sole  heir  of  the 
estate  to  nominate  an  administrator  is  similarly  recognized  in  some 
jurisdictions.'  It  has  been  held  that  an  administrator  appointed  on 
the  nomination  of  the  sole  surviving  child  of  an  intestate,  who  is, 
under  the  statute,  the  sole  distributee  of  the  estate,  should  not  be 
removed  at  the  instance  of  a  brother  of  the  intestate,  in  the  absence 
of  anything  to  show  that  the  appointment  was  improper,  or  that 
the  change  was  required  by  the  interests  of  the  estate  as  a  whole,  or 
by  the  interest  or  right  of  some  beneficiary  of  the  estate.*  A  public 
administrator  may  be  appointed  in  preference  to  one  whose  only 
claim,  apart  from  the  fact  that  he  is  legally  competent,  is  based  on 
the  nomination  of  the  executor  or  of  someone  interested  under  the 
will,  other  than  the  surviving  husband  or  wife,  who  is  himself  incom- 
petent to  serve  as  administrator.' 

26.  Next  of  Kin. — Next  after  husband  and  wife  the  preference  as 
to  letters  of  administration  is  usually  given  under  modem  statutes  to 
the  next  of  kin,*  or  to  the  nearest  relative  of  the  deceased,*  and  if 
a  decedent  leave  neither  parent  nor  lineal  descendant  surviving  him, 
then  surviving  brothers  and  sisters  would  be  nearest  in  blood,  and 
next  of  kin.  In  its  practical  use  in  public  statutes  the  term  next  of 
kin  has  come  to  mean  ordinarily  those  persons  who  take  the  personal 
estate  of  the  deceased  under  the  statutes  of  distribution.  Inasmuch 
as  the  statutes  of  distribution  vary  in  different  states,  the  meaning  of 
thid  term  is  subject  to  the  same  variation,^*  bat  it  does  not  usually 
include  the  surviving  husband  or  wife.**  A  brother  of  an  intestate  is 
not  his  next  of  kin,  within  the  meaning  of  a  statute  permitting  letters 

S.  Re  Meier,  165  Cal.  456,  132  Pae.  em  R.  Co.  ▼.  HilL  139  Oa.  224,  76 
764,  Ann.  Cas.  1914D  121,  48  LJI.A.  8.  E.  1001,  Ann.  Cm.  1914D  996,  43 
(N.S.)  858  and  note;  Boynton  v.  L.R.A.(N.S.)  236,  in  reference  to  the 
Heartt,  158  N.  C.  488,  74  S.  E.  470,  laws  of  Alabama;  Weaver  v.  Lamb, 
Ann.  Cas.  1913D  616.  140  la.  615,  119  N.  W.  69,  17  Ann. 

4.  Matter  of  Meier,  165  Gal.  466,  Cas.  947,  22  L.R.A.(N.S.)  1161;  Lar- 
132  Pac  764,  Ann.  Cas.  1914D  121,  son  v.  Stewart,  69  Wash.  223,  124 
48  LJl.A.(N.S.)    858.  Pac.  382,  Ann.  Cas.  1914A  1011. 

5.  In  re  MeKeag,  141  Cal.  403,  74  9.  In  re  En^ehart,  17  N.  M.  299, 
Pac.  1039,  99  A.  8.  R.  80.  128  Pac.  67,  Ann.  Cas.  1915A  54,  45 

6.  Weaver  v.  Lamb,  140   la.   615,   L.R.A.(N.S.)  237. 

119  N.  W.  69,  17  Ann.  Cas.  947,  22  10.  Weaver  ▼.  Lamb,  140  la.  616, 

LJl.A.(N.S.)  1161.  119  N.  W.  69,  17  Ann.  Cas.  947,  22 

7.  Re  Meier,  166  Cal.  456,  132  Pae.  L.R.A.(N.S.)  1161.    See  also  Desobnt  . 
764,  Ann.  Cas.  1914D  121,  48  L.R.A.  akd  Distkibutioit,  vol,  9,  p.  25. 
(N.S.)  858.  11.  Note:    2   Eng.   Rnl.   Cas.   101. 

8.  Kelly  V.  Kelly,  9  Ala.  908,  44  See  also  Dssoiira  Am  DiarazBiraiON, 
.^!n.  Dec.  469;  Alabama  Great  South-  vol.  9,  p.  62. 
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of  adminiBtration  to  be  granted  to  the  next  of  kin,  where  the  deceased 
left  a  child  surviving  him  entitled  to  take  the  estate,  although  such 
child  did  not  apply  for  the  administration  in  his  own  behalf.** 
There  is  probably  no  statute  which  specifically  gives  the  rights  of 
administration  to  the  adopted  children  of  decedents,  but  a  question 
has  several  times  been  raised  as  to  whether  such  right  may  be  derived 
from  a  construction  of  the  statutes,  and  the  decisions  are  not  uniform. 
On  the  one  hand  it  is  said  that  while  the  adoption  laws  may  give 
adopted  children  the  right  of  succession,  yet  this  does  not  create  relar 
tionship,  and  therefore  that  an  adopted  child  has  no  right  to  adminis- 
ter the  estate  of  his  parent  by  adoption,  or  to  nominate  or  object  to 
an  appointment  of  an  administrator.**  This  view,  however,  cannot 
be  regarded  as  entirely  sound,  because  the  statutes  giving  the  right  to 
administer  generally  consider  it  a  fundamental  principle  that  the 
right  is  and  ought  to  be  dependent  on  interest  in  the  state;  ^*  and 
accordingly,  when  adopted  children  are  made  the  heirs  and  dis- 
tributees of  those  who  adopt  them,**  they  are  entitled  to  the  adminis- 
tration as  children  of  the  decedent.**  Primogeniture  apart  from  the 
right  of  succession  appears  to  give  no  prior  right  to  administration. 
It  has  been  said  however  that  although  it  may  incline  the  scale,  if 
things  were  equal,  it  must  yield  the  preference  to  a  younger  brother 
supported  by  the  majority  of  interests.*'  English  courts  have  held 
that  where  Uie  contest  is  between  one  of  the  whole  blood  and  one  of 
the  half  blood,  the  one  of  the  whole  blood  is  to  be  preferred.**  In 
some  jurisdictions  the  next  of  kin  are  enumerated  and  the  order  in 
which  they  are  entitled  to  letters  of  administration  is  expressly  pro- 
vided by  statute.  For  example  the  right  has  been  conferred  in  the 
following  order:  child  or  children,  father  or  mother,  brothers  or 
sisters,  and  finally  grandchildren.**  The  rule  as  regards  priority  of 
right  to  letters  of  administration  in  cases  of  intestacy  has  general 
^>plication  to  the  selection  of  administration  witii  the  will  annexed.** 
27.  Legatees  and  Devisees. — In  some  jurisdictions  residuaiy  leg- 
atees are  directly  referred  to  as  parties  interested  in  the  estate  and  are 

18.  Weaver  ▼.  Lamb,  140  la.  015,  1,  p.  818  et  seq. 

119  N.  W.  69,  17  Ann.  Cas.  947,  22  16.  In   re  McKeag,  141   CW.   403, 

L.R.A.(N.S.)  1161.  74  Pac.  1039,  99  A.  8.  R.  80. 

13.  In  re  Smith,  226  Pa.  St.  630,  74  17.  Note:  2  Eng.  RuL  Cas,  109. 
Atl.  622;  133  A.  S.  R.  894.  18.  Mereer  v.  Morland,  2  Lee  E«e. 

14.  Thomas  v.  Knigfaton,  23  Md.  318,  409,  2  Eng.  Rnl.  Cas.  107  and  note. 
87  Am.  Dee.  671,  in  which  case  the  As  to  inheritance  as  betwem  its  half 
court  said  that  the  policy  of  the  law  blood  and  the  idiole  blood,  see  Desokmt 
in  the  selection  of  administration  is  akd  Distuibutiok,  vol.  0,  p.  32. 

.  "to  bind  up  the  interest  of  the  adminis-       19.  Larson  v.  Stewart,  69  Wash.  223, 

trator  with  that  of  persons  entitled   124  Pac.  382,  Ann.  Cas.  1914A  1011. 

to  the  estate."     See  also  infra,  par.       20.  Be  Meier,  165  Cal.  456, 132  Pac. 

29.  764,  Ann.  Cas.  1914D  121,  48  L.R.A. 

16.  See  AnopnoH  or  CHiuxtSK,  vol.    (N.S.)   858. 
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given  a  right  to  letters  of  administration  superior  to  that  of  creditors,* 
and  inferior  only  to  that  of  the  executors  named  in  the  will.*  In 
other  jurisdictions  the  right  to  take  out  letters  of  administration  is 
given  in  general  terms  to  legatees  equally  with  creditors  as  being  per- 
sons interested  in  the  estate.*  The  statutes  occasionally  provide  that 
letters  of  administration  with  the  will  annexed  should"  be  given  to 
any  person  having  interest  as  devisee  or  legatee  or  as  an  assignee  of 
any  devisee  of  legatee.* 

28.  Creditors. — ^After  the  next  of  kin,  in  many  jurisdictions  the 
privilege  of  taking  out  letters  of  administration  is  conferred  on  the 
creditors  of  the  decedent,'  or  on  one  or  more  of  the  principal  creditors.* 
The  general  rule  seems  to  be,  therefore,  that  in  default  of  action  by 
relatives  or  others  having  preferred  rights,  a  creditor  may  apply  for 
the  appointment  of  an  administrator.'  The  reason  why  a  creditor 
should  be  entitled  to  administer  is  that  he  has  an  interest  in  the  proper 
and  prompt  administration  of  the  estate.  The  larger  the  demand 
against  the  estate  the  greater  the  interest,  and  therefore,  without  regard 
to  respective  fitness  for  the  duty,  the  laws  in  some  states  give  the 
largest  creditor  the  prior  right  Even  where  a  creditor  becomes 
such  after  the  death  of  the  decedent,  if  his  claim  is  entitled  to  priority 
of  payment  over  the  claims  of  those  whose  claims  accrued  in  the  dece- 
dent's lifetime,  the  courts  usually  permit  such  creditor  to  apply  for 
administration.*  This  is  true  although  he  made  himself  a  creditor 
by  assuming  debts  which  another  held  against  the  estate,*  as,  for 
instance,  by  the  payment  of  funeral  expenses.**  It  is  not  necessary 
that  the  claim  of  a  creditor  should  have  been  reduced  to  judgment 
during  the  lifetime  of  the  decedent.  One  having  a  claim  pending  in 
Ktigation  at  the  time  of  death  would  have  standing  as  a  creditor  pro- 

1.  Deriiiger  v.  Deiinger,  5  Honst.  S.  E.  1001,  Ann.  Cas.  1914D  996,  43 
<Del.)  416, 1  A.  S.  B.  150.  L.RA.(NJ5.)  236,  in  reference  to  the 

2.  Wilson  V.  Curtis,  151  Ind.  471,  laws  of  Alabama;  Lentz  v.  Pilert,  60 
61  N.  E.  913,  68  A.  S.  R.  236.  Md.  296,  45  Am.  Rep.  732;  Larson  ▼. 

3.  Re  Englebart,  17  N.  M.  299,  128  Stewart,  69  Wash.  223,  124  Pao.  382, 
Pac.  67,  Ann.  Ca&  1916A  64, 45  L.RJL  Ann.  Caa.  1914A  1011. 

(N.S.)  237.  7.  Reynolds  v.  McMullen,  65  Mieh. 

4.  Re  Meier,  165  CaL  466,  132  Pae.  668,  22  N.  W.  41,  64  Am.  Rep.  386; 
764,  Ann.  Cas.  1914D  121,  48  LJI.A.  RozzeUe  v.  Harmon,  103  Mo.  339,  15 
(N.S.)  868.  8.  W.  432, 12  LJIA.  187;  De  Coppet 

5.  Strong  v.  Digman,  207  111.  385,  v.  Cone,  199  N.  Y.  56,  92  N.  E.  411, 
69  N.  E.  909,  99  A.  S.  R.  225;  Hilde-  139  A.  S.  R.  844,  20  Ann.  Cas.  841. 
brand  v.  Kinney,  172  Ind.  447,  87  N.  8.  Hildebrand  v.  Kinney,  172  Ind. 
E.  832,  19  Ann.  C«B.  788;  In  re  447,  87  N.  E.  832,  19  Ann.  Cas.  788; 
Weaver,  140  la.  615,  119  N.  W.  69,  Lents  v.  PUert,  60  Md.  296,  45  Am. 
17   Ann.   Cas.   947,  22  LJt.A.(N.S.)  Rep.  732. 

1161.  9.  Bowen  ▼.  Bowers,  20  Pa.  6t  74, 

6.  Kelly  ▼.  KtSiy,  9  Ala.  908,  44  67  Am.  Dee.  398. 

Am.  Dec.  469;  Alabama  Great  South-  10.  Lentz  7.  Pilert,  60  Md.  296,  45 
em  B.  Co.  y.  Hill,  139  Qa.  224,  76    Am.  Rep.  732. 
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vided  that  the  action  by  law  survives.^^  The  fact  that  one's  claim  is 
apparently  barred  by  a  statute  of  limitationa,  does  not  prevent  him 
from  obtaining  administration  as  a  creditor."  Since,  however,  the 
right  of  a  creditor  to  administer  is  based  on  his  supposed  interest  io 
the  estate  when  the  status  of  creditor  ceases,  his  right  to  administer  on 
the  estate  likewise  ceases.^'  Where  it  appears  that  an  estate  is  indebted 
to  a  person  in  a  certain  amount,  but  that  he  owes  the  estate  a  sum 
larger  than  that  which  he  is  entitled  to  receive,  it  has  been  held  that 
sudtt  person  was  not  entitled  to  letters  of  administration  as  a  "cred- 
itor."** When  those  to  whom  the  estate  would  go,  under  the  law, 
offer  to  pay  the  claim  of  a  particular  creditor  and  tender  the  same,  all 
reason  for  giving  the  creditor  a  preference  in  the  appointment  as 
administrator  ceases.  Hence  it  has  been  decided  that  his  being  a 
creditor  does  not  give  him  such  a  preferential  right  that  it  may  not  be 
divested  by  the  payment  of  his  claim  by  those  "to  whom  the  property 
of  the  estate  belongs,  subject  to  the  payment  of  the  debts  of  the 
estate."  *'  Even  where  it  is  clear  that  the  estate  is  insolvent,  a  creditor 
may  be  recognized  as  entitled  to  a  grant  of  administration.** 

29.  Friendship  and  Interest  in  Estate. — ^In  the  early  years  of  the 
English  system  of  jurisprudence,  by  virtue  of  the  statute  of  81  Edward 
III.,  the  ordinary  was  required  to  appoint  the  next  and  most  loyal 
fri^da  of  the  intestate  to  administer  his  goods.*'  However  arbitrary 
the  practice  of  making  these  grants  may  have  been  before  this  statute, 
the  view  is  generally  accepted  that  grants  of  letters  of  administration 
under  it  must  usually  have  been  made  to  the  husband  of  the  decedent 
as  having  the  property  at  common  law ;  and  that,  after  the  statute,  the 
practice  became  settled  in  accordance  with  the  right  of  property.** 
Friendship,  or  ties  other  than  that  of  kinship,  such  as  membership 
in  a  lodge  of  Freemasons,  cannot  be  said  to  be  recognized  as  groimcb 
for  preference  in  the  granting  of  letters  of  administration.**  Since 
the  right  of  administration  follows  the  ri^t  to  the  estate,**  the  rule 
of  the  ecclesiastical  courts  was  to  prefer  the  person  having  the  greater 
beneficial  interest;  and,  accordingly,  the  court  preferred  the  executor 
of  the  administrator  who  was  sole  n^ct  of  kin  at  the  time  of  the  death, 
to  the  persons  who  were  next  of  kin  at  the  time  of  the  application.* 
Where  the  whole  interest  became  vested  in  persons  other  than  the 

11.  StebUna    v.    Palmer,    1    Pick.       17.  Potts  v.  Smith,  3  Rawl«  (Pa.) 
(Mass.)  71, 11  Am.  Deo.  146.  361,  24  Am.  Dec.  359. 

12.  Mote:  Ann.  Gas.  1915A  56.  18.  Note:  2  Eng.  RnL  Gaa.  101. 
IS.  Re  Englduit,  17  N.  M.  299, 128       19.  Holland  v.  Wheaton,  6  La.  443, 

Pac.    67,   Ann.    Gas.    1915A   64,    45  26  Am.  Dec.  481. 

L.RA.(N.S.)  237.  20.  Bryan  v.  Rooks,  25  Ga.  622,  71 

14.  Note:  Aon.  Gaa.  1915 A  56.  Am.  Dee.  194. 

15.  In  ra  Englehart,  17  N.  M.  299,  Note:  2  Eng.  Snl.  Gas.  75. 

128  Pae.  67,  Ann.  Gaa.  1916A  54  and  1.  Savage  v.  Blythe,  2  Hag.  Bee. 
note,  45  LJt.A.(N.S.)  237.  150,  2  Eng.  RuL  Gas.  110  and  nota. 

16.  Note:  2  Eng.  RnL  Gas.  106. 
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next  of  kill,  the  grant  of  administration  in  England  was  made  so  as 
to  follow  the  interest,  and  not  to  the  next  of-  kin.'  The  same  general 
principle  as  to  the  granting  of  letters  of  administration  to  those  hav- 
ing an  interest  in  the  estate  is  recognized  in  the  appointment  of 
administrators  to  take  charge  of  estates  of  supposed  decedents.  Under 
a  statute  permitting  letters  of  administration  to  be  granted  on  the 
estate  of  an  absentee,  if  the  person  applying  would  be  entitled  to 
administer  were  the  supposed  decedent  actually  dead,  the  courts  have 
weighed  the  right  of  the  mayor  to  receive  letters  of  administration  in 
the  absence  of  relatives,  or  creditors,  where  the  law  provided  that,  in 
such  cases,  the  estate  should  go  to  the  use  of  the  school  commiasionerB, 
which  was  a  department  under  such  mayor.* 

30.  Public  Administrators. — ^In  some  states  if  none  of  the  kindred 
or  creditors  of  a  decedent  applies  for  letters  of  administration  within 
a  given  time,  the  right  to  obtain  such  letters  devolves  on  the  public 
administrator  of  the  proper  county.*  In  other  states  there  are  no 
statutes  authorizing  a  public  administrator  or  other  representative  of 
the  state  to  act  as  administrator  even  in  the  absence  of  other  claimants 
to  the  estate.'  Public  administrators  are  generally  authorized  sum- 
marily to  take  charge  of  all  estates  in  which  the  property  is  left  in  a 
situation  exposed  to  loss  or  damage.  In  addition  the  court  may  be 
given  power  to  require  such  officer  to  take  charge  of  any  other  estates 
in  case  of  necessity.'  The  public  administrator  may  apply  for  letters 
where  the  executor  named  in  the  decedent's  will  is  incompetent  to  act 
as  well  as  in  cases  of  intestacy.^  Unless  the  particular  estate  falls 
within  one  of  the  statutory  claases  of  cases  intrusted  to  him  the  public 
administrator  has  no  right  to  intermeddle  with  it.*  In  states  in  which 
the  office  of  public  administrator  is  recognized,  his  right  to  take 
charge  of  property  or  assets  does  not  depend  on  the  existence  or  non- 
existence of  debts.  The  interests  of  the  distributees  are  considered  as 
important  as  those  of  creditors.*  In  a  few  states  the  sheriff  serves  in 
the  capacity  of  public  administrator.**    It  has  been  decided  that  after 

1  Fielder  v.  Hanger,  3  Hag.  Eoe.  129  N.  W.  1037,   Ann.   Cas.  19130 

769,  2  £ng.  Rol.  Cas.  104  and  note;  1029. 

Mereer  v.  Moreland,  2  Lee  Eee.  499,  2  6.  Reynolds  v.  MeMolkn,  65  Mich. 

Eng.  Rnl.  Cas.  107  and  note.  568,  22  N.  W.  41,  64  Am.  Bep.  386; 

3.  Baltimore      Savings     Bank     v.  Rozelle  v.  Harmon,  103  Mo.  339,  16 
Weeks,  110  Md.  78,  72  AtL  475,  22  S.  W.  432, 12  L.R.A.  187. 
LR.A.(N.S.)  221.  7.  In  re  Monroe,  161  Cal.  10,  118 

4.  Strong  v.  Dignan,  207  HI.  385,  Pae.  242,  Ann.  Cas.  1913B  1161. 

69  N.  E.  909,  99  A.  S.  R.  225;  Boynton       8.  Reynolds  ▼.  MeMnllen,  55  Mich, 
v.  Heartt,  158  N.  C.  488,  74  S.  E.  470,   568,  22  N.  W.  41,  54  Am.  Rep.  386. 
Ann.    Cas.    1913D    616;    Jordan    v.       9.  Richardson  v.  Bush,  198  Mo.  174, 
aicago,  etc.,  R.  Co.,  126  Wis.  681,  95  8.  W.  894, 116  A.  S.  B.  472. 
104  N.  W.  803,  110  A.  B.  R.  865,  4      10.  Thompson  v.  Bondnraat,  15  Ala 
Ann.  Cas.  1113,  1  LJl.A.(N.S.)  885.   346,  60  Am.  Dee.  136. 
6.  MeOeOan  v.  State,  27  S.  D.  109, 
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the  administration  of  an  estate  has  bean  legally  cast  on  a  sheriff,  he 
is  thenceforward  entitled  to  all  the  rights,  and  is  bound  to  perform  all 
the  duties,  of  the  administration.  He  must,  therefore,  prosecute  all 
proper  actions  and  suits  for  the  collection  of  claims  due  the  estate  of 
his  decedent,  and  is  entitled  to  all  l^gal  and  equitable  defenses  to 
actions  and  suits  brought  against  such  estate.^^  It  seems,  however, 
that  when  the  term  of  office  of  such  sheriff  expires  his  duties  as  public 
administrator  devolve  on  his  successor.^* 

31.  Foreign  Consul. — On  the  death  of  a  person  while  in  a  foreign 
country,  the  consul  representing  his  government  is  ordinarily  charged 
with  the  power  and  duty  of  assuming  the  care  of  his  estate  to  the 
extent  of  taking  possession  of  the  assets  and  transmitting  them  to  the 
decedent's  domicil.  A  consul,  however,  has  no  authority  to  admin- 
ister the  assets,  apart  from  treaty  provisions,  local  law  or  usage.** 

32.  Discretion  in  Appointing  Officer. — The  light  to  take  out  letters 
of  administration  in  default  of  such  action  by  surviving  husband 
or  wife,  next  of  kin,  or  creditors,  is  frequently  given  by  statute  to 
any  person  whom  the  appointing  ofRcer  may  select**  If  differences 
exist  between  those  entitled  to  a  preferred  right,  and  the  parties 
are  unable  to  adjust  their  differences,  it  is  not  unusual  for  the 
appointing  officer  to  have  power  to  name  some  disinterested  fit  per- 
son to  serve  as  administrator."  Even  under  statutes  regulating 
the  priorities  of  those  entitled  to  administer,  considerable  discre- 
tion is  given  the  court  in  determining  who  shall  be  appointed.  Where 
the  statute  provides  that  the  surviving  spouse  or  next  of  kin,  or 
both,  as  the  court  may  determine,  must  be  appointed,  if  suitable 
and  competent  to  discharge  the  trust,  it  is  for  the  court  to  deter- 
mine whether  such  persons  are  incompetent  or  unsuitable.**  A  stat- 
ute, one  section  of  which  empowers  a  court  to  appoint  as  executors 
persons  named  in  a  will  if  they  are  fit  persons,  and  a  subsequent 
section  of  which  enumerates  the  persons  who  are  not  deemed  fit, 
vests  in  tine  court  a  discretion  to  determine  the  existence  of  the 
particular  causes  of  disability  enumerated,  but  does  not  vest  a  broad 
discretion  to  determine  what  are  causes  of  disability.**     A  statute 

U.  Brewer  v.  Hntton,  46  W.  Va.  re  Weaver,  140  la.  618,  U9  N.  W.  (Si, 

106,  30  S.  E.  81,  72  A.  S.  B.  804.  17   Afin.   Cas.   947,  22  IjJI.A.(N.8.) 

12.  Coz  V.  Martin,  75  Miss.  229,  21  1161;  Larson  v.  Stewart,  69  Wash.  223, 

So.  611,  65  A.  S.  B.  604,  36  L.R.A.  124  Pac.  382,  Ann.  Cas.  1914A  lOU. 

800.  16.  In  re  Warner,  207  Pa.  Bt.  580, 

IS.  See  DiPLOifAno  amd  Consular  57  Atl.  35,  99  A.  8.  B.  804. 

Oppicers,  vol.  9,  pp.  158-159.  16.  Clark  v.  Patterson,  214  HI.  633, 

14.  Deringer  v.  Deringer,  5  Houst.  73  N.  E.  806,  105  A.  S.  R.  127;  Han- 

(Del.)  416,  1  A.  S.  B..150;  Alabama  son   v.  Nygaard,  105  Minn.  30,  117 

Great  Sonthera  R.  Co.  v.  HUl,  139  N.  W.  235,  127  A.  S.  R.  623. 

Ga.  224,  76   S.   E.  1001,   Ann.   Cas.  17.  Kidd  v.  Bates,  120  Ala.  79,  23 

1914D  996,  43  L.B.A.(N.S.)    236,  in  So.  735,  74  A.  S.  B.  17,  41  L.R.A. 

reference  to  the  laws  of  Alabama;  In  154;  McClellan  v.  State,  27  S.  D.  109, 
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providing  for  letters  de  bonis  non  at  the  discretion  of  the  court, 
giving  preference  to  the  person  entitled,  if  he  shall  actually  apply 
for  the  same,  does  not  mean  that  the  court  may  capriciously  appoint 
whom  it  pleases,  when  it  pleases,  without  notice  or  opportunity  to 
be  heard  to  those  entitled  to  make  application;  but  it  has  been  held 
that  the  statute  necessarily  imports  that  the  person  entitled  shall 
have  notice  and  a  day  in  court  to  make  such  application.**  While 
the  court  has  a  discretion  in  granting  or  refusing  applications  for 
letters  of  administration,  yet  when  the  proceeding  is  purely  ex  parte 
and  a  verified  application  shows  the  party  entitled  to  letters,  they 
should  be  granted."  Where  the  appointing  officer  is  called  on  to 
exercise  discretion  in  granting  letters  of  administration,  the  rule 
has  been  suggested  that  he  should  select  the  persons  who  repre- 
sent the  choice  of  those  interested  in  the  estate  or  most  of  them, 
if  no  material  objection  exists  to  such  appointment."* 

'  QiMlifications  and  Disgyjalificaiiont 

33.  Executors'  Qualifications  at  Common  Law. — At. common  law 
all  persons  might  be  appointed  as  executors  who  were  mentally  capa- 
ble of  executing  the  duties  of  the  trust,  or,  as  it  is  otherwise  stated, 
who  were  capable  of  making  a  will,  or  were  not  specially  disqualified.* 
This  signified  that  all  persons  except  idiots  and  lunatics  were  com- 
petent to  act  as  executors;  and  that  neither  infancy,  nonresidence, 
coverture,  intemperance,  improvidence,  ignorance,  vice,  dishonesty, 
nor  any  degree  of  moral  guilt  or  delinquency,  disqualified  one  for 
the  office.'  Although  this  general  rule  has  been  modified  by  stat- 
ute in  some  of  the  states,*  the  principle  still  prevails  that  no  discre- 
tion is  vested  in  courts  in  refusing  to  grant  letters  testamentary  to 
the  persons  nominated  in  the  will,  unless  such  persons  are  expressly 
disqualified,  or  such  discretion  is  vested  by  law.* 

34.  Coverture. — Coverture  was  not,  at  common  law,  a  disqualifica- 
tion for  the  office  of  executrix  or  administratrix,  where  the  husband 

129  N.  W.  1037,  Ami.   Gas.   19130  Hamilton,  12  B.  Mon.  (Ey.)  191,  54 

1029.    As  to  grounds  for  disqualifica-  Am.  Dec.  515  and  note. 

tion,  see  infra,  par.  33  et  seq.  2.  Eidd  v.  Bates,  120  Ala.  79,  23 

18.  Thomas  v.  Enighton,  23  Md.  318.  So.  736,  74  A.  S.  B.  17,  41  L.R.A. 
87  Am.  Dec.  571.     As  to  notice  in  154. 

granting  letters  of  administration,  see  S.  Smith's   Appeal,   61   Conn.   420, 

infra,  par.  47.  24  Atl.  273,  16  L.R.A.  538.     As  to 

19.  Ex  parte  Jenkins,  25  Ind.  App.  the    eSect    of    infancy,    nonresidence, 
632,  58  N.  E.  560,  81  A.  S.  R.  114.  etc.,   to-day   on   the   qualifications  t)f 

20.  Larson  v.  Stewart,  69  Wash.  223,  executors,  see  infra,  par.  35  et  seq. 
124  Pac.  382,  Ann.  Gas.  1914A  1011.  4.  Eidd  v.  Bates,  120  Ala.  79,  23 

1.  Smith's  Appeal,  61  Conn.  420,  24    So.  735,  74  A.  S.  R.  17,  41  L.R.A. 
AtL   273,   16   LJt.A.   538;   Berry   v.    164. 
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consented  to  the  wife's  assuming  the  duties  of  the  trust.'  It  has 
been  said  that  a  feme  covert  when  appointed  executrix  would  be 
considered  in  the  spiritual  courts  as  a  feme  sole,  capable  of  suing 
and  being  sued  without  her  husband.  But  if  tlie  spiritual  courts 
:?hould  proceed  to  compel  her,  against  the  consent  of  the  husband, 
to  take  on  herself  an  executorship,  a  writ  of  prohibition  would  lie 
from  the  courts  of  law.*  In  the  United  States  in  the  absence  of  a 
disabling  statute,  the  general  rule  appears  to  be  that  a  married  woman 
with  the  consent  of  her  husband  may  become  an  executrix,  although 
in  some  states  the  husband's  consent  to  the  wife's  acting  as  an  exec- 
utrix does  not  appear  to  be  required.'  By  law  in  some  of  the  states 
it  is  provided  that  when  a  married  woman  is  executrix  her  husband 
should  give  bond  for  the  faithful  performance  of  her  duties.'  Appar- 
ently in  a  proper  case  a  court  of  equity  could  enter  a  decree  against 
him  as  well  as  her.*  By  the  established  rule  of  the  common  law, 
if  a  feme  sole  should  be  appointed  an  executrix,  and  accepted  that 
trust,  and  she  afterwards  married,  her  husband  became  joint  exec- 
utor with  her  during  the  coverture;  or  perhaps,  speaking  more  accu- 
rately, he  became  executor  in  her  right.  But  as  the  interest  is  vested 
in  the  husband  in  her  right,  if  she  dies,  it  does  not  survive  to  the 
husband.**  The  same  rule  applies  to  an  administratrix,  even  in  the 
case  of  the  marriage  of  a  widow  who  is  administering  her  first  hus- 
band's estate.**  While  an  administratrix,  after  her  marriage,  is 
incapable  of  doing  any  act  of  administration  which  might  be  to  the 
prejudice  of  her  husband  without  his  concurrence,  and  although  the 
husband  may  discharge  all  the  offices  of  the  aiidministratiqn,  she 
nevertheless  does  not  cease  to  be  administratrix  and  she  is  a  neces- 
sary party  in  all  suits  for  and  against  the  administration.  She  is 
even  liable,  after  the  termination  of  the  coverture,  for  the  devastavits 
committed  by  her  husband  during  the  coverture;  and  after  the  ter- 
mination of  the  coverture  she  has  the  same  power  and  authority 
which  she  had  before  its  commencement.*'  Where  this  rule  of  the 
common  law  still  remains  in  force  it  has  been  said  that  the  husband, 
as  executor  in  right  of  his  wife,  has  power  to  sell  the  chattels  of 
the  estate  which  pass  by  delivery,  and  release  debts,  without  the 
consent  of  his  wife;  but  that  he  could  not  sell  lands  the  title  of 
which  was  in  her  unless  she  joined  in  the  deed.*'    The  foregoing 

6.  Note:  64  Am.  Dee.  518.  (Hd.)  182,  14  Am.  Dee.  265;  Wiggia 

6.  Palmer     v.     Oakley,     2     Dong.  v.  Swett,  6  Mete  (Mass.)  194,  39  Am. 
(Mich.)  433,  47  Am.  Dec.  41.  Dec.  716. 

7.  Note:  Aim.  Cas.  1913B  1165.  11.  Slaughter  y.  Froman,  5  T.  B. 

8.  Clark  v.  Patterson,  214  111.  533,  Mon.  (Ky.)  19,  17  Am.  Deo.  33. 

73  N.  E.  806, 105  A.  S.  R.  127.  12.  Rambo  v.  Wyatt,  32  Ala.  363, 

9.  Davis    V.    Harkness,    1    Oilman   70  Am.  Dec.  544. 

(111.)  173,  41  Am.  Dec.  184.  IS.  May  v.   Frazee,  4  Litt.    (Ky.) 

10.  Seegar  ▼.  State,  6  Har.  &  J.  391,  14  Am.  Dec.  159. 
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principle  that  a  husband  may  act  as  executor  in  the  right  of  his  wife 
is  no  longer  in  general  force/*  though  it  is  not  entirely  obsolete.^'/ 

35.  Infancy. — ^An  infant  was  not,  at  common  law,  disqualified  for 
the  office  of  executor.  Even  a  child  en  ventre  sa  mere  might  be  an 
executor.  In  England  by  the  statute  of  38  Geo.  Ill  it  was  pro- 
vided that  where  an  infant  is  sole  executor,  administration  with  the 
will  annexed  shall  be  granted  to  the  guardian  of  such  infant,  or  to 
such  other  person  as  the  spiritual  court  shall  think  fit,  until  such 
infant  shall  have  obtained  the  full  age  of  twenty-one  years,  at  which 
period,  and  not  before,  probate  of  the  will  shaU  be  granted  to  him. 
It  has  been  held  that  the  grant  of  probate  to  an  infant  along  with 
a  person  who  is  of  full  age  did  not  come  within  the  prohibition 
of  this  statute,  which  is  confined  to  cases  where  the  inftuit  is  sole 
executor.^*  In  the  United  States  various  statutory  provisions  regu- 
late the  subject  In  some  jurisdictions  it  is  provided  by  law  that 
if  any  person  named  as  executor  in  a  will  shall  be  at  the  time  when 
administration  ought  to  be  granted  under  the  age  of  eighteen  years, 
letters  testamentary  or  of  administration  may  be  granted  in  the  same 
manner  as  if  such  person  had  not  been  named  in  the  will.^'  Else- 
where statutes  provide  that  persons  of  the  age  of  seventeen  years, 
of  sound  mind  and  memory,  may  be  appointed  executors;  but  when 
a  person  appointed  executor  is,  at  the  time  of  proving  the  will,  under 
the  age  of  twenty-one  years,  administration  with  the  will  annexed 
may  be  granted  during  his  minority  unless  there  is  another  executor 
who  accepts  the  trust,  in  which  case  the  estate  shall  be  administered 
by  such  other  executor  until  the  minor  arrives  at  full  age,  when,  on 
giving  bond  as  in  other  cases,  he  may  be  admitted  as  joint  executor 
with  the  former.^^  A  distinction  is  sometimes  drawn  in  respect  to 
age  between  executors  and  administrators.  While  the  law  may  pro- 
hibit the  granting  of  letters  of  administration  to  persons  who  have 
not  attained  their  majority,**  at  least  in  some  jurisdictions  a  dis- 
crimination is  made  in  favor  of  executors  who  although  minors 
may  serve.*' 

36.  Nonresidence. — ^At   common  law  nonresidence  does  not  dis- 
qualify or  render  a  person  incompetent  to  be  appointed  and  to  qual- 

14.  Wiggin     T.     Swett,     6     Mete,  to  administnttoTB  durante  minohtate, 

(Mass.]  194,  39  Am.  Dec.  716.  Bee  infra,  par.  560. 

16.  Jefferson  v.  £eall,  117  Ala.  436,  19.  Eidd  v.  Bates,  120  Ala.  79,  23 

23  So.  44,  67  A.  S.  R.  177.  So,  735,  74  A.  S.  R.  17,  41  L.R.A. 

16.  Notes:  64  Am.  Dee.  518;  Ann.  154;  San  Pedro,  L.  A.  ft  S.  L.  Ry. 
Cas.  1913B  1164.  Co.  v.  Bailey,  31  Nev.  377,  103  Pae. 

17.  Garitee  v.  Bond,  102  Md.  379,  232,  Ann.  Gaa.  1912A  743;  MeCIellaa 
62  Atl.  631,  111  A.  S.  R.  385,  6  Ann.  v.  State,  27  S.  D.  109, 129  N.  W.  1037, 
Cas.  915.  Ann.  Cas.  1913C  1029. 

18.  Clark  v.  Pattenon,  214  HI.  533,  20.  Note:  64  Am.  Dee.  SSL 
73  N.  £.  806,  105  A.  S.  R.  127.    As 
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ify  and  serve  as  an  executor^  or  administxator.*  The  general  rule 
in  the  United  States  is  that  in  the  absence  of  a  statutory  prohibition 
letters  of  administration  may  be  issued  in  proper  cases  to  a  citizen 
of  another  state,'  or  to  any  nonresident.*  But  in  this  country  the 
question  is  largely  regulated  by  statute,  and  such  statutes,  even  when 
similar,  are  not  always  similarly  interpreted  by  the  courte.  In  some 
states  the  statutes  have  changed  the  common  law  rule  only  so  far 
as  to  prevent  nonresidents  from  acting  as  administrators;  and  the 
courts,  when  construing  legislation  on  this  subject,  seem  more  tender 
of  the  testator's  right  to  choose  whom  he  will  to  administer  his  estate, 
than  of  the  right  of  a  nonresident  to  be  appointed  administrator, 
if  otherwise  entitled  to  the  appointment.'  In  other  states  it  has 
been  held  that  a  nonresident  of  the  state  in  which  a  will  is  admit- 
ted to  probate  cannot  in  the  absence  of  a  controlling  statute  qualify 
and  act  as  executor.*  In  a  number  of  jurisdictions  statutes  exist 
expressly  forbidding  the  appointment  of  nonresidents  to  act  as  admin- 
istrators,' while  in  others  nonresidence  is  merely  a  ground  for  the 
exercise  of  a  discretion  in  the  probate  judge  in  the  matter  of  grant- 
ing letters.^  A  statute  providing  that  no  nonresident  shall  be  appoint- 
ed or  aet  as  an  executor  is  not  within  the  constitutional  guaranty  that 
no  person  shall  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law.*  And  the  right  to  act  as  executor  is  not  a  privilege 
or  immunity  within  the  protection  of  the  federal  constitution.** 

37.  Alienage. — ^An  alien  at  common  law  could  be  appointed  an 
«xecutor  or  administrator,**  and  this  appears  to  have  been  true  even 

1.  Breen  v.  Eehoe,  142  Mich.  58, 105   Pac.  705,  110  A.  S.  R.  981. 

N.  W.  28, 113  A.  8.  R.  558  and  note,  7.  Patch  ▼.   Walbaah   R.   Co.,  207 

1  L.R.A.(N.S.)  349;  San  Pedro,  ete.,  U.  S.  277,  28  S.  Ct  80,  52  U.   S. 

Ry.  Co.  V.  BaUey,  31  Nev.  377,  103  (L.  ed.)  204, 12  Ann.  Cas.  518  (refer- 

Pac.  232,  Ann.  Cas.  1912A  743  and  ring  to  the   Illinois  statute);   In  i« 

note.  Newman,  124  Cal.  688,  57  Pac.  686,  45 

Notes:  54  Am.  Deo.  518:  1  L.R.A.  L.R.A.  780;  Clark  v.  Patterson,  214 

(N.S.)  341.  lU.  533,  73  N.  E.  806,  105  A.  S.  R. 

2.  Note:  113  A.  S.  R.  563.  127;  In  re  Mulford,  217  III.  242   75 
8.  San  Pedro,  etc.,  R.  Co.  v.  Bailey,  N.  B.  345,  108  A.  S.  R.  249,  3  Ann. 

31  Nev.  377,  103  Pac  232,  Ann.  Cas.  Cas.   986  and   note,   1   L.R.A.(N.S.) 

1912A  743  and  note;  Hecht  v.  Carey,  341  and  note;  Hecht  v.  Carey.  13  Wy>. 

13  Wyo.  154,  78  Pac.  705,  110  A.  S.  154,  78  Pac.  705, 110  A.  S.  R.  98L 

B,  981.  Note:  1  L.R.A.(N.S.)  347. 

4.  Notes:  54  Am.  Dec.  521;  113  A.  8.  Breen  v.  Kehpe,  142  Mich.  58, 105 
8.  A.  563;  1  L.R.A.(N.S.)  346,  351;  N.  W.  28,  113  A.  S.  R.  558  and  note, 
3  Ann.  Caa.  988;   Ann.  Cas.  1913B  1  L.R.A.(N.S.)   349. 

1165.  9.  In  re  Mulford,  217  HI.  242,  75 

5.  Hecht  T.  Carey,  13  Wyo.  154,  78  N.  E.  345,  108  A.  S.  R.  249,  3  Ann. 
Pac.  7fl5, 110  A.  S.  R.  981.  Cas.  986, 1  L.R.A.(N.S.)  341. 

Notes:   1  L.R.A.(N.S.)    351;   Ann.  10.  In  re  Mulford^  217  HI.  242,  76 

Cas.   1912A   984;    Ann.    Cas.   1913B  N.  E.  345,  108  A.  S.  R.  249,  3  Ann. 

1165.  Cas.  986, 1  LJl.A.(N.S.)  341. 

6.  Heeht  ▼.  Carey,  13  Wyo.  164,  78  11.  Breen  ▼.  Eehoe,  142  Mich.  68, 
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where  the  oomitry  to  which  he  belonged  was  at  the  time  at  war  with 
&e  country  in  which  he  is  appointed.*'  In  the  United  States  it  haa 
been  decided  that  a  nonresident  alien  is  not  an  incompetent  executor 
under  a  statute  which  provides  that  if  any  executor  shall  reside  out 
of  the  state,  the  court  may  remove  him.*'  Xn  some  of  the  states 
letters  of  administration  are  to  be  denied  on  the  ground  of  alienage 
only  when  the  t^plicants  are  not  residents  of  the  state.  Under 
statutes  of  this  character,  nonresidence  excludes  only  when  the  claim- 
ant is  not  a  citizen  of  the  United  States,  but  where  that  citizenship 
exists  the  nonresidence  is  immaterial,  and  has  no  effect  on  the  right.*' 
Elsewhere  it  is  provided  that  if  any  person  named  as  executor  in 
a  will  is  not  a  citizen  of  the  United  States,  letters  of  administration 
should  be  granted  as  if  he  had  not  been  named  in  such  will.** 

38.  Dishonesty,  Immorality  and  Conviction  tt  Crime. — As  has 
already  been  sts^ted  at  common  law  a  person  was  not  disqualified 
from  serving  as  executor  by  reason  of  immorality,  dishonesty  or  moral 
delinquency.**  It  is  still  generally  true  that  the  moral  fitness  of  a 
person  appointed  executor  by  will  cannot  be  inquired  into  by  the 
court  to  which  he  applies  for  permission  to  qualify.*'  For  example 
it  has  been  decided  that  if  a  woman  named  by  a  testator  in  his  will 
as  executrix  is  legally  competent,  the  court  cannot  refuse  to  grant 
her  letters  testamentary  on  the  groxmd  that  she  had  sustained  inti- 
mate relations  with  testator  and  had  received  property  from  him 
during  the  continuance  of  such  relations.**  Nevertheless,  in  some 
cases  even  in  England  it  seems  that  evidence  may  be  taken  to  attack 
or  sustain  the  character  of  the  person  making  application  for  letters 
of  administration.**  A  oonviction  of  crime  did  not  in  the  En^ish 
system  of  jurisprudence  debar  an  executor  from  serving  in  his  capac- 
ity as  such.  Even  if  outlawed  or  attainted,  he  was  not  deprived  of 
h^  rights  of  executorship  and  could  still  sue,  since  he- was  deemed 
to  act  en  antre  droit  and  for  the  benefit  of  others.**  The  common 
law  in  this  respect  has  been  largely  changed  by  statute  in  the  United 
States  and  statutory  limitations  have  been  imposed  disqualifying  per- 
sons from  serving  as  executors  who  have  been  convicted  of  any  infa- 

105  N.  W.  28,  113  A.  S.  B.  658,  1      18.  See  mpra,  par.  38. 
L.RA.(N.S.)  349.  17.  In  n  Mnnroe,  161  Gal.  10,  118 

Note:  3  Arm.  Gas.  088.  Pae.  242,  Ann.  Gas.  1913B  1161  and 

12.  Note:  64  Am.  Dee.  618.  note;  Beny  t.  Hamilton,  12  B.  Mon. 

13.  Breen  y.  Eehoe,  142  Mich.  58,  (Ey.)  191,  64  Am.  Dee.  615. 

106  N.  W.  28,  113  A.  S.  B.  558,  1  18.  Clark  v.  Patterson,  214  IIL  533, 
Ii.BJL(N.S.)  349.  T3  N.  E.  806, 105  A.  S.  B.  127. 

14.  Libbey  v.  Maaon,  112  N.  T.  625,       19.  Mercer  v.  Morland,  2  Lee  Eee. 
20  N.  E.  355,  2  L.B-A..  795.  499,  2  Eng.  BnL  Gas.  107. 

16.  Garitee  t.  Bond,  102  Ud.  379,       20.  Berry  v.  Hamilton,  12  B.  Hon. 
62  Atl.  631,  111  A.  8.  B.  386,  6  Ann.    (Er.)  191,  64  Am.  Dee.  616. 
Gib.  91fi. 
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inoiis  crime.*  In  the  various  jurisdictions  the  statutory  restrictions 
on  the  moral  qualiiications  of  executors  differ  widely  as  to  form.  In 
some  states  only  those  are  disqualified  who  are  "incapable  to  accept 
the  trust,"  and  under  such  a  law  it  has  been  held  that  a  lack  of 
honesty  and  integrily  is  not  sufficient  ground  for  disqualifying  an 
executor.'  Elsewhere  lack  of  integrity  standing  by  itself  is  made 
a  statutory  ground  for  refusing  to  grant  letters  testamentary  to  the 
executor  named  in  •  will.  What  amounts  to  such  a  lack  is  left  to 
the  decision  of  the  courts.  In  such  case  it  has  been  held  that  a  lack 
of  integrity  is  not  shown  by  the  fact  that  an  executrix  has  been  an 
unfaithful  wife  and  violated  her  marital  obligation.' 

39.  Poreity  and  Insolvency. — In  England  the  spiritual  courts  were 
not  empowered  on  account  of  the  poverty  or  insolvency  of  a  person 
named  in  a  wiU  to  refuse  to  appoint  him  as  executor,  but  if  he  was 
insolvent  the  court  of  chancery  could  compel  him  to  give  security 
before  he  entered  on  the  trust.  In  the  United  States  it  is  generally 
held  that  the  poverty  of  an  executor,  where  there  is  no  danger  of 
loss  from  misconduct  or  negligence,  is  insufficient  to  warrant  a  court 
of  equity  to  put  him  under  bonds  to  perform  the  trust,  w  as  an 
alternative  give  up  the  office.*  The  general  rule  therefore  is  that, 
in  the  case  of  an  executor,  letters  testamentary  will  not  be  refused 
merely  because  the  person  named  as  executor  is  of  no  financial  respon- 
sibility, or  merely  because  he  is  bankrupt  or  insolvent.*  However, 
even  in  England,  in  the  case  of  an  administrator,  either  bankruptcy  or 
insolvency  has  been  regarded  as  an  objection  to  the  grant  of  letters 
of  administration.*  In  some  of  the  states  of  the  Union  it  seems 
that  an  insolvent  person  will  not  be  appointed  an  administrator. 
Even  in  jurisdictions  adhering  to  this  rule  insolvency  does  not  con- 
sist in  the  mere  not  owning  of  property,  but  in  the  owing  of  debts 
in  excess  of  the  value  of  property  possessed  by  the  administrator.' 

40.  Ignorance,  Illiteracy  and  Incompetency. — Inability  to  read  or 
write  is  not,  as  a  general  rule,  a  ground  of  disqualification  ai  per- 
sons seeking  appointment  as  administrators,'  even  when  combined 

1.  Eidd  v.  Bates,  120  Ala.  79,  23  2.  Smith's  Appeal,  61  Conn.  ^0,  M 

So.  735,  74  A.  S.  R.  17,  41  L.E.A.  AU.  273, 16  L.B.A.  538  and  note. 

164;  Clark  v.  Patterson,  214  HL  533,  3.  In  re  Newman,  124  CaL  688,  67 

73  N,  E.  806, 105  A.  8.  R.  127;  (Jaritee  Pac.  686,  45  L.B.A.  780. 

T.  Bond,  102  Md.  379,  62  Atl.  631,  4.  Note:  54  Am.  Deo.  619. 

Ill  A.  8.  E.  385,  6  Ann.  Cas.  915;  5.  Notes:  138  A.  S.  B.  650;  Ana. 

San  Pedro,  etc.,  R.  Co.  v.  Bailey,  31  Cas.  1913B  1163. 

Nev.   377,  103  Pac  232,   Ann.   Caa.  6.  Note :  54  Am.  Dec.  52L 

1912A  743;   McCkllan   v.   State,   27  7.  Bowersoz's  Appeal,  100  Pa.  St 

S.  D.  109,  129  N.  W.  1037,  Ann.  Cas.  434,  45  Am.  Rep.  387.     As  to  what 

1913C  1029.    Ab  to  what  axe  infamous  constitntes     insolvency,     see     Bakr- 

crimes,  see  Cbiicikai.  Law,  vol.  8,  p.  rvftct,  vol.  3,  p.  273;  iNSOLvaNCY. 

52.  8.  Note:  54  Am.  Dec.  521. 
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with  poverty.'  These  qualifications,  while  very  useful,  cannot  prop- 
erly be  deemed  to  be  absolutely  essential,  because  persons  without 
them  often  have  good  business  capacity.  It  seems  however  that  illit- 
eracy, coupled  with  improvidence  tuid  a  want  of  understanding, 
constitutes  incapacity,  and  is  a  good  cause  for  removal.^*  And  a 
person  who  is  lacking  in  business  experience  will  not  be  refused 
appointment  as  executor,  although  it  appears  that  he  is  also  defi- 
cient in  honesty  and  integrity.**  In  some  jurisdictions  statutory 
provisions  expressly  exclude  as  unfit  to  serve  as  executors  or  admin- 
istrators those  who  ore  incompetent  to  discharge  the  duties  of  the 
trust  by  reason  of  intemperance,  improvidence,  or  want  of  under- 
standing.** Insanity  is  always  a  disqualifying  condition,**  and  in 
some  states  it  is  provided  by  statute  that  if  the  executor  named  in 
the  will  is  of  unsound  mind,  letters  of  administration  should  be 
granted  as  if  such  person  had  not  been  named  in  the  will.**  How- 
ever, in  this  connection  it  may  be  noted  that  the  courts  have  held 
that  drunkards,  and  even  those  who  have  been  adjudged  to  be 
habitual  drunkards,  are  not  thereby  disqualified  from  serving  as 
executors.** 

41.  Antagonistic  Interest  and  Indebtedness  to  Estate. — According 
to  the  rule  that  ineligibility  to  the  office  of  executor  is  the  excep- 
tion, and  that  the  competency  of  all  persons  who  are  of  sound  mind 
is  the  general  rule  in  determining  tlie  qualifications  of  those  named 
as  executors,**  therefore  if  the  statutes  in  enumerating  the  disquali- 
fying causes  do  not  mention  an  adverse  interest  of  a  creditor  of 
the  testator,  or  a  want  of  harmony  with  the  heirs  and  coexecutors, 
as  disqualifications,  the  courts  will  not  refuse  letters  testamentary 
for  those  causes.*^  Indebtedness  to  the  testator  does  not  of  itself 
disqualify  a  person  to  act  as  his  executor.**  Nor  can  letters  testa- 
mentary be  denied  merely  because  the  petitioner  has  a  claim  against 
the  estate.*'     The  statutes  generally  enumerate  the  causes  which 

9.  Boweisoz'8  Appeal,  100  Pa.  6t    62  Atl.  631,  111  A.  8.  B.  385,  6  Ann. 
434,  45  Am.  Rep.  387,  Cas.  915. 

10.  Note:  138  A.  S.  R.  530.  15.  Note:  54  Am.  Dec.  619. 

11.  Smith's  Appeal,  61  Conn.  420, 24       16.  See  snpra,  par.  33. 

Atl.  273,  16  L.R.A.  538.  17.  Clark  v.  Patterson,  214  DL  533, 

12.  Kidd  T.  Bates,  120  Ala.  79,  23   73  N.  E.  806, 105  A.  S.  E.  127. 

So.  735,  74  A.  S.  R.  17,  41  L.R.A.  18.  Kidd  v.  Bates,  120  Ala,  79,  23 

154:    McCleUan    v.    State,   27    S.   D.  So.  735,  74  A.  8.  R.  17,  41  L.R. A.  154; 

109,  129  N.  W.  1037,  Ann.  Caa.  1913C  Breen  v.  Kehoe,  142  Mich.  58,  105  N. 

10^.  W.  28,  113  A.  S.  R.  558,  1  L.R,A, 

13.  McCranie  v.  Hutchinson,  139  Oa.  (N.S.)  349. 

792,  77  S.  E.  1064,  45  L.R.A.(N.S.)  19.  In  re  Mxmroc,  161  Cal.  10,  118 

1073   and   note;   Berry  v.  Hamilton,  Pac.  242,  Ann.  Cas.  1913B  1161;  Hall 

12  B.  Mon.  (Ky.)  191,  64  Am.  Dee.  v.  Thayer,  105  Mass.  219,  7  Am.  Rep. 

615.  613.             ,           ,. 

14.  Garitee  v.  Bond,  102  Md.  379,  Frequently    creditors   are   specially 
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will  render  persoDs  incompetent  to  act,  and  when  thiB  is  the  case 
it  is  usually  considered  that  the  courts  are  restricted  to  the  causes 
named  and  have  no  authority  to  refuse  to  issue  letters  to  a  person 
because  his  interests  are  hostile  to  those  of  the  estate  and  the  lega- 
tees under  the  will,  where  such  a  cause  is  not  one  of  the  disqualifica- 
tions enumerated  in  the  statute.'*  In  spite  of  the  foregoing  prin- 
ciples, the  best  interests  of  an  estate  may  frequently  be  promoted 
^y  committing  the  administration  to  some  disinterested  person  rather 
than  to  one  of  two  persons  engaged  in  controversy  in  reference  to 
the  estate.^  This  is  especially  true  where  the  executor  will  be  called 
on  to  carry  on  litigation  between  himself  individually  and  himself 
as  representing  the  estate.*  On  the  same  principle  that  an  admin- 
istrator should  be  one  free  from  interests  antagonistic  to  the  estate, 
it  has  been  decided  that  the  surviving  partner  of  an  intestate  ought 
not  to  be  appointed  administrator  of  his  estate.* 

42.  Corporations. — A  corporation,  according  to  the  modem  author- 
ities, may  act  as  administrator  when  the  law  of  the  state  does  not 
require  Uie  administrator  to  take  an  oath,  or  to  do  any  other  act 
which  a  corporation  may  be  considered  as  incapable  of  performing.* 
Since  corporations  are  artificial  persons,  they  frequently  are  appointed 
as  administrators  and  executors.*  A  corporation  may  act  as  admin- 
istrator under  a  charter  giving  it  the  right  and  power  to  accept  and 
execute  all  trusts  of  every  name  and  kind,  and  to  act  as  executor, 
although  the  term  "administrator"  is  not  included  among  those  spe- 
cifically designated  therein,  since  that  term  is  included  in  the  broad 
power  as  to  trusts,  and  the  term  "executor"  also  fairly  includes  it. 
Such  a  corporation  is  not  precluded  from  acting  as  administrator 
under  appointment  by  the  court  by  virtue  of  the  provision  that  it 
may  execute  such  trusts  as  may  be  imposed  on  it  by  any  "person 
or  corporation."  •  It  has  been  held  that  where  a  foreign  corpora- 
tion has  acted  as  administrator  in  the  state  where  it  was  created  it 
may  act  as  such  in  another  state,  and  may  bring  suit  there.' 

preferred  in  the  grantiiig  of  letters  of  S.  Note:  64  Am.  Deo.  521. 

adminutration.    See  supra,  par.  28.  4.  Deringer  v.  Deringer,  6  Honst. 

20.  Kidd  v.  Bates,  120  Ala.  79,  23  (Del.)  416,  1  A.  8.  R.  160.    See  akn 

So.  735,  74  A.  S.  B.  17,  41  UELA.  Gobpobatioks,  voL  7,  p.  560. 

154.  5.  In  re  Warner,  207  Pa.  St  680,  W 

1.  In  re  Warner,  207  Pa.  St  680,  AtL  35,  99  A.  S.  R.  804. 

67  AtL  36,  99  A.  S.  B.  804.  6.  Union  Bank,  etc,  Co.  t.  Wright, 

2.  Swope  T.  Swope,  173  Ala.  157,  (Tenn.)  68  S.  W.  755,  62  LJI.A.  46a 
66  So.  418,  Ann.  Cas.  1914A  937  and  7.  Deringer  v.  Deringe^  6  Honat 
note;    Elrod   v.   Lancaster,   2    Head  (DeL)  416, 1  A.  S.  B.  150. 

(Tenn.)  671,  75  Am.  Dee.  749. 
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Procedure  at  to  Appomfment 

43.  Petltioa  fw  Letters. — ^An  application  for  letters  of  adminis- 
tration may  in  some  jurisdictions  be  made  orally,*  but  the  general 
rule  is  that  such  application  must  be  in  writing,  signed  by  the  appli- 
cant, and  must  state  the  facts  essential  to  give  the  court  jurisdiction 
of  the  case.*  Where  a  written  application  is  required  for  letters  of 
actiuinistration^  it  should  allege  the  death  of  the  decedent  and  that 
he  was,  at  the  time  of  his  death,  a  resident  of  the  county  in  which 
the  letters  are  applied  for.**  In  some  states  the  applicant,  at  the 
time  of  filing  his  application,  must  make  an  affidavit,  stating,  to 
the  best  of  his  knowledge  and  belief,  the  names  and  places  of  resi- 
dence of  the  heirs  of  the  deceased,  and  that  the  deceased  died  with- 
out a  will.  This  last  requirement  is  due  to  the  fact  that  intestacy 
is  a  necessary  prerequisite  to  the  granting  of  general  letters  of  admin- 
istration.** But  elsewhere  it  has  been  held  that  the  representative 
of  the  public,  applying  for  letters  of  administration  on  the  estate 
of  an  absentee,  for  the  purpose  of  claiming  an  escheat,  need  not  allege 
absence  of  relatives  or  creditors,  where  the  statute  merely  required 
the  court  to  be  satisfied,  before  granting  the  letters,  that  the  person 
applying  would  be  entitled  to  administer  if  the  supposed  decedent 
were  actually  dead.** 

44.  Time  of  Granting  Letters. — ^An  application  for  letters  of  ad- 
ministration is  deemed  made  when  a  petition  therefor  is  filed  with 
the  clerk  of  the  proper  court.*'  In  most  jurisdictions  there  are  rec- 
ognized limitations  as  to  the  time  when  lettws  may  be  granted,** 
and  sometimes  the  rights  of  the  various  parties  entitled  to  letters 
are  so  regulated  that  preferred  classes  have  a  certain  period  of  time 
within  which  to  take  out  administration  before  a  similar  privilege 
is  conferred  on  other  classes  of  persons  interested  in  the  estate.*' 

45.  Delay  and  Lapse  of  Time. — A  great  lapse  of  time  since  the 
death  of  an  intestate  is  sometimes  considered  a  sufficient  reason  for 

8.  Savings   Bank   of   Baltimoie   v.  tion  of  estates  of  absentees  and  snp- 
Weeks,  110  Md.  78,  72  Atl.  475,  22  posed  decedents,  see  infra,  par.  89. 
L.R.A.(N.S.)  221.  13.  Dnngan  v.  Superior  Conrt,  149 

9.  Beckett  v.  Selover,  7  Cal.  215,  68  Cal.  98,  84  Pac.  767,  U7  A.  S.  R.  119. 
Am.  Dec.  237;  In  re  Qnye,  64  Wash.  14.  Such  is  the  law  of  Alabama. 
264, 103  Pae.  26, 132  A.  S.  R.  1111.  Alabama   Great   Southern   R,   Co.   v. 

10.  Bechett  v,  Selover,  7  Cal.  215,  Hill,  139  Ga.  224,  76  S.  B.  1001,  Ann. 
68  Am.  Dec.  237.  Cas.  1914D  996,  43  L.R-A.(N.8.)  236. 

11.  In  re  Guye,  54  Wash.  264,  103   See  also  infra,  par.  45. 

Pac.  25,  132  A.  S.  R.  1111.    See  in-  15.  Carpigiani  v.  Hall,  172  Ala.  287, 

tn,  par.  85.  55   So.   248,  Ann.   Cas.   1913D   661; 

12.  Savings  Bank  of  Baltimore  v.  Alabama  Great  Southern  R.  Co.  v. 
Weeks,  110  Md.  78,  72  AtL  475,  22  HiU,  139  Ga.  224,  76  S.  E.  1001,  Ann. 
L.R.A.(N.S.)    221.    For    administra-  Cas.  1914D  996,  43  LJIA.(NJ3.)  236. 
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refusing  letters  of  administration.  At  common  law,  no  time  is  pn- 
scribed  within  which  letters  may  be  granted.  Some  of  the  statee 
have  statutes  limiting  the  time,  for  example  laws  providing  that 
after  a  lapse  of  twenty  years  administration  shall  not  he  granted, 
except  to  distributees  who  were  minors  or  femes  covert  at  the  death 
of  the  decedent,  and  that  as  to  them  thirty  years  are  allowed.**  If 
an  original  administration  is  granted  more  than  twenty  years  after 
the  death  of  the  intestate  under  such  statutes  it  is  ipso  facto  a  null- 
ity.*' In  some  states  it  is  provided  by  law  that  if  administration 
has  not  been  taken  on  the  estate  of  a  testator  or  intestate  within 
twenty  years  after  his  decease,  and  any  property  or  claim  or  right 
thereto  remains  undistributed  or  thereafter  accrues  to  such  estate 
and  remains  to  be  administered,  original  administration  may  for  cause 
be  granted,  but  that  such  administration  shall  affect  no  other  prop- 
erty." The  consensus  of  opinion  of  the  courts,  in  cases  where  the 
question  has  been  incidentally  raised  and  discussed,  seems  to  be  that 
in  the  absence  of  express  statutory  provisions  no  lapse  of  time  will 
bar  a  proceeding  to  obtain  a  grant  of  administration.  This  is  based 
on  the  reason  that  the  legal  title  to  personalty  belonging  to  the 
estate  devolves  on  the  executor  or  administrator,  and  can  be  recov- 
ered and  trsuxsmitted  to  the  heirs  or  distributees  only  through  him, 
and  that  unrepresented  estates  are,  under  strict  rules  of  law,  un- 
affected by  general  statutes  of  prescription  or  limitation.**  Thus 
it  has  been  held  that  where  the  law  in  force  at  the  time  of  the  death 
of  an  intestate  does  not  fix  the  time  within  which  administration 
of  his  estate  must  be  commenced,  the  fact  that  administration  was 
granted  more  than  ten  years  after  his  death  does  not  render  it  void.** 
Apart  from  the  question  of  the  validity  or  invalidity  of  a  grant  of 
letters  of  administration  after  mamy  years,  laches  in  procuring  the 
administration  may  preclude  a  creditor  from  having  the  real  prop- 
erty of  the  estate  sold  to  pay  his  debt.  Though  no  statute  of  limita- 
tion is  applicable,  an  imreasonable  delay,  either  in  administering 
or  in  mailing  a  sale  after  administration  is  taken,  may  amount  to 
laches.  Thus  it  has  been  decided  that  in  a  state  in  which  it  is  the 
policy  of  the  law  that  seven  years  should  be  deemed  a  sufficient 
time  in  which  to  assert  a  title  to  land,  this  period  will  likewise  be 
regarded  as  a  sufficient  time  in  which  a  creditor  should  take  out 
letters  of  administration  and  adopt  other  steps  such  as  may  be  neces- 
sary to  enforce  his  right  to  have  the  real  estate  of  the  decedent  sold 
to  satisfy  bis  demands.**    If,  however,  a  proceeding  for  the  appoint- 

16.  Note:  46  Am.  Dee.  439.  19.  Note:  2  Ann.  Cas.  773. 

17.  Holyoke    v.    Haakins,    5    Pick.  20.  Lyne  v.  Sanford,  82  Tex.  68,  19 
(Mass.)  20, 16  Am.  Dee.  372.  8.  W.  847,  27  A.  8.  R.  852. 

18.  Dallinger  v.  Moree,  208  Mass.  21.  Roth  v.  Holland,  56  Ark.  633,  20' 
501,  94  N.  E.  701,  Ann.  Cas.  1912A  S.  W.  521,  36  A.  S.  B.  126. 

982. 
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ment  of  an  administrator  is  to  be  considered  as  an  "action"  within 
the  meaning  of  that  word  as  used  in  a  general  statute  of  limitations, 
it  is  subject  to  the  bar  prescribed  for  all  actions  not  particularly 
specified,  there  being  no  special  mention  in  the  statute  of  such 
proceedings.* 

A6.  Proceedings  to  Compel  Probate. — ^While  a  person  who  ia  nomi- 
nated as  executor  in  an  instrument  purporting  to  be  the  will  of  a 
decedent,  and  who  desires  to  qualify,  rests  under  a  moral  obligation 
to  offer  the  instrument  for  probate,  it  is  not  his  imperative  legal 
duty  to  do  so,  since  the  instrument  may  be  offered  for  that  purpose 
by  a  devisee,  legatee,  creditor,  or  other  person  interested  in  the  estate.* 
If  those  interested  in  a  will  fail  to  present  it  for  probate,  to  the 
proper  court  of  the  testator's  domicil,  any  person  interested  in  the 
estate  as  heir,  creditor  or  otherwise,  may  petition  that  court  for  the 
appointment  of  an  administrator.  In  such  cases  it  has  been  said  that 
it  is  no  defense  to  such  petition  that  the  deceased  made  a  will  which 
was  beyond  the  jurisdiction  of  such  court,  and  the  executors  will  not 
be  permitted  by  suppressing  a  will,  or  by  refusing  to  probate  it  in 
the  court  of  the  testator's  domicil,  to  prevent  those  interested  in 
supporting  or  in  defeating  the  will  from  having  a  hearing  on  the 
questions  of  the  testator's  domicil  and  intestacy  in  the  probate  court 
of  the  testator's  domicil.' 

47.  Requirements  as  t«  Notice. — By  the  practice  of  the  English 
ecclesiastical  courts,  a  will  may  be  proved  either  in  common  form, 
«x  parte,  on  being  .presented  by  the  executor,  or  in  solemn  form 
after  notice  to  all  personis  interested.  According  to  that  practice, 
when  a  will  has  been  proved  in  common  form,  the  court  may,  on 
the  subsequent  application  of  any  person  interested,  and  notice  tq. 
the  executor,  at  any  time  within  thirty  years,  order  that  will,  or  a 
later  one,  if  produced,  to  be  proved  in  solemn  form.*  Although  the 
distinction  between  probate  in  common  and  in  solemn  form  is  no 
longer  generally  recognized,  various  rules  have  arisen  in  the  sev- 
eral states  as  to  notice  in  proceedings  involving  the  probate  of  wills 
and  the  granting  of  letters  testamentary  and  of  administration.  The 
subject  is  not  without  difficulty  since  the  giving  of  notice  is  soiob- 
times  considered  a  matter  essential  to  the  jurisdiction  of  the  probate 
court,  and  in  other  cases  the  failure  to  give  notice  is  deemed  of  con- 
siderable importance  in  direct  proceedings  to  set  aside  actions  by 
executors  or  administrators,  but  of  minor  significance  when  merely 
a  collateral  attack  on  such  actions  is  made.    Much  of  the  diversity 

1.  Owinn  v.  Melvin,  9  Idaho  202,  72  8.  Seripps  v.  Wayne  Probate  Judge, 
Pac  961,  108  A."  S.  E.  118,  2  Ann.  131  Mich.  265,  90  N.  W.  1061,  100 
Cas.  770  and  note.  A.  8.  R.  614. 

2.  Dodd  v.  Anderson,  197  N.  T.  466,  4.  Waters  v.  Stiekney,  12  Allen 
90  N.  E.  1137,  18  Ann.  Cat.  738,  27  (Mass.)  1,  90  Am.  Dee.  122.  See 
LEj1.(N.S.)  336.  also  Wills. 
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of  opinion  seems  to  arise  from  the  fact  that  the  appellate  courts 
have  not,  always  agreed  on  the  character  of  probate  proceedings,  nor 
upon  the  status  of  probate  courts.  Some  of  the  courts  hold  that 
probate  courts  are  courts  of  special  and  limited  jurisdiction,  whose 
records  must  affirmatively  disclose  jurisdiction;  while  others  hold 
that  they  are  to  be  treated  as  courts  of  general  jurisdiction,  with  all 
the  presumptions  incident  to  such  courts.  Again,  the  appellate  courts 
generally  regard  probate  proceedings  as  proceedings  in  rem,  while  a 
small  number  apparently  treat  such  proceedings  as  in  personam. 
That  is,  while  such  proceedings  are,  as  a  general  rule,  regarded  by 
aU  courts  as  proceedings  in  rem,  yet  some  of  the  courts,  when  they 
come  to  apply  the  doctrine  of  notice,  seem  to  disregard  the  rule 
applicable  to  proceedings  in  rem,  and  apply  the  rule  applicable  to 
proceedings  in  personam.'  The  view  adhered  to  in  many  jurisdic- 
tions is  that  tiie  estate  of  a  decedent  is  a  definite  thing  or  res,  on 
which  the  court  having-  jurisdiction  may  act,*  and,  the  proceedings 
being  in  rem,^  the  giving  of  notice  of  an  application  for  letters  of 
administration  is  not  necessary  in  order  to  confer  jurisdiction  over 
the  estate.  Under  this  view  the  validity  of  the  subsequent  proceed- 
ings cannot  be  questioned  in  a  collateral  proceeding,  althou^  notice 
has  not  been  duly  made  in  the  manner  provided  by  law,*  but 
notice  is  required  merely  in  order  that  opportunity  may  be  given 
to  object  to  the  selection  of  an  improper  person,  and  thus  aid  the 
court  in  appointing  a  proper  administrator;  but  such  notice  and 
opportunity  to  be  heard  are  matters  of  legislative  favor,  and  are 
not  essential  to  the  jurisdiction  and  power  of  the  court  to  grant 
letters  of  administration.*  In  other  states  the  opposite  view  is  taken, 
and  notice  of  an  application  for  letters  is  required  in  order' to  bring 
the  partieB  before  the  court  and  give  it  jurisdiction.**  The  statutes 
in  force  in  the  different  states  frequently  designate  the  persons  to 
whom  notice  should  be  given.^* 

6.  Barrette  T.  Whitney,  36  Utah  574,  523;  Jordan  ▼.  ChieagOr  «te.,  R.  Co., 

106  Pac.  522,  37  L.E.A.(N.S.)    368.  125  Wis.  581,  104  N.  W.  803,  110  A. 

As  to  whether  probate  courts  are  courts  S.  R.  8G5,  4  Ann.  Cas.  1113  and  note, 

of  limited  or  of  general  jurisdiction,  1  L.R.A.(N.S.)  885. 

see  infra,  par.  59,  60.  Notes:  37  LJl.A.(N.S.)  869;  4  Ann. 

6.  Milbra   ▼.    Sloss-Sheffield    Steel,  Cas.  1122. 

etc.,  Co.,  182  Ala.  622,  62  So.  176,  9.  Alabama,   etc.,    R.    Co.   ▼.    Hill, 

46  L.R.A.(N.S.)  274  and  note;  Bar-  139  Ga.  224,  76  S.  B.  1001,  Ann.  Cas. 

rette  v.  Whitney,  36  Utah  574,  106  1914D  996,  43  L.R.A.(N.S.)  236;  Han- 

Pac.  522,  37  L.R.A.(N.S.)  368,  son  v.  Nygaard,  105  Minn.  30,  117  N. 

7.  See  infra,  par.  72.  W.  235, 127  A.  S.  R.  523. 

8.  Alabama  Great  Southern  R.  Co.  10.  Beckett  v.  Selover,  7  Cal.  215, 
V.  HiU,  139  Ga.  224,  76  S.  E.  1001,  68  Am.  Dee.  237. 

Ann.  Cas.  1914D  996,  43  L.R.A.(N.S.)        11.  Thomas  v.  Knighton,  23  Md.  318, 
236;  Hanson  v.  Nv'scaard,  105  Minn.  87  Am.  Dec.  571- 
30,   117  N.   W.  235,  127  A.   8.   R. 
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48.  Effect  •!  Failure  to  Give  Notice. — The  statutes  sometunes 
expressly  require  that  notice  must  be  given  to  the  parties  interested 
and  that  no  administrator  may  be  appointed  without  such  notice,  and 
when  this  is  the  case  it  has  been  held  that  minor  children  who  did 
not  receive  notice  could  not  waive  the  requirement,  and  therefore 
were  not  bound  by  the  action  of  an  administrator  appointed  without 
such  notice  having  been  given.^*  Some  states  have  adopted  the  view 
that  while  probate  proceedings  are  deemed  to  be  in  rem,  the  court 
acquires  jurisdiction  of  the  res  and  of  all  persons  interested  in  the 
property  by  the  notice  given  for  the  appointment  of  an  executor  ot 
administrator,  so  that  subsequent  notices  of  the  various  steps  in  an 
administration  proceeding,  though  required  by  statute,  are  not  juris- 
dictional, so  as  to  render  the  judgment  subject  to  collateral  attack  in 
case  they  are  not  given.*'  In  jurisdictions  in  which  notice  of  the 
application  for  letters  of  administration  is  not  considered  a  jurisdic- 
tional requisite,  in  the  absence  of  which  the  proceedings  may  be  set 
aside  on  collateral  attack,  the  failjore  to  give  proper  notice  is  an 
irregularity  which  renders  the  subsequent  proceedings  voidable  and 
subject  to  be  set  aside  but  not  collaterally  on  motion  or  appeal.** 
As  a  general  riile  the  failure  to  give  notice  may  be  waived  by  those 
for  whose  benefit  the  requirements  as  to  notice  were  enacted,  and 
this  they  may  do  at  any  time  before  the  estate  is  closed.*' 

49.  Citation.— In  some  states  in  addition  to  notice  a  citation  must 
be  served  on  parties  interested  in  proceedings  for  the  appointment  of 
an  administrator.  Although  in  some  jurisdictions  its  omission  may 
render  the  proceedings  void,  as  a  general  rule  the  failure  to  issue  such 
a  citation  is  not  considered  a  jurisdictional  defect,  but  a  mere  irregu- 
larity, so  that  the  only  consequence  of  the  omission  is  to  make  the 
decree  «z  parte  as  regards  those  not  summoned.**  The  fact  that  a 
citation  has  been  published  will  not  necessarily  prevent  those  who 
had  no  knowledge  of  the  application  for  letters  of  administration, 
from  moving  in  due  time  to  have  the  judgment  appointing  the 
administrator  set  aside.*'  In  some  states  the  necessity  of  issuing  a 
citation  is  restricted  as  to  parties  in  interest  residing  within  the  juris- 
diction, and  discretion  is  given  to  the  appointing  officer  as  to  the 
issuance  of  citations  to  nonresidents.  Even  under  such  a  law  where 
a  creditor  of  an  intestate,  without  citation  to  his  next  of  kin,  secured 

12.  Hnbbard  ▼.  Chicago,  etc,  B.  Co.,   63  N.  W.  3U,  55  A.  8.  R.  44S. 

104  Wis.  160,  80  N.  W.  454,  76  A.  16.  Murdoch  v.  Murdoch,  81  Conn. 

S.  R.  855.  681,  72  AtL  290, 129  A.  8.  R.  231. 

13.  Barrette  ▼.  Whitney,  36  Utah  17.  Davis  v.  Albriton,  127  Ga.  517, 
674,  106  Pac.  622,  37  L.RA..(N.S.)  56  S.  E.  514,  119  A.  S.  R.  352,  8 
363.  L.R.A.(N.S.)  820 ;  Neal  v.  Boykin,  129 

14.  Hanson  v.  Nygaard,  105  Minn.  Ga.  676,  59  8.  £.  912,  121  A.  8.  B. 
30,  117  N.  W.  235,  127  A.  S.  R.  523.  237. 

16.  Rice  T.  Hosking,  105  Mich.  303, 
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letters  of  administration  on  his  estate,  these  may  be  revoked  on  the 
motion  of  a  nonresident  brother,  who  by  statute  is  entitled  to  adminia^ 
ter  on  the  estate,  and  who  moves  promptly  on  learning  the  facte.^^ 

50.  Reqtiirements  as  to  Oath  and  Bond. — ^In  order  to  entitle  a  per- 
sonal representatiTe  to  receive  his  letters  testamentary  or  of  adminis- 
tration and  to  enter  on  the  discharge  of  his  duties  as  such,  it  is  almost 
always  necessary  that  he  should  qualify  by  taking  an  oath  of  office  ^* 
and  (when  required  by  statute)  by  giving  a  bond  with  sureties  for 
the  faithful  administration  of  the  estate  committed  to  his  care.  In 
regard  to  administrators,  the  requirement  of  a  bond'  has  existed  since 
the  time  of  Henry  VIII,*"  and  it  has  been  carried  into  all  the  Ameri- 
can statutes  relating  to  the  administration  of  decedents'  estates,*  and 
the  residence  or  nonresidence  of  an  applicant  for  letters  of  adminis- 
tration is  immaterial  in  this  regard.'  In  the  case  of  executors,  how- 
ever, the  rule  is  different,  and  tibe  difference  is  based  ou  the  fact  tiiat 
an  executor  is  selected  by  the  testator  himself,  and  is  presumably  a 
person  in  whom  the  testator  reposes  special  trust  and  confidence, 
while  an  administrator  derives  his  appointment  from  the  action  of  the 
court.'  The  English  statutes  have  never  required  an  executor  to  give 
a  bond,  though  the  proper  court  may  exact  a  bond  whenever  the 
circumstances  of  the  particular  case  indicate  its  necessity,  and  in  some 
states  in  this  country  such  bond  is  not  required  by  law,*  while  in  other 
states  the  bond  is  dispensed  with  only  in  favor  of  resident  executors.' 
Generally,  however,  the  statutes  in  the  United  States  provide  that 
executors  shall  give  bond,  unless  the  will  directs  that  no  bond  shall 
be  required ;  *  but  even  in  the  event  of  such  direction  in  the  will, 

18.  In  n  Campbell,  192  N.  7.  312,       20.  Note:  13  LJIA.  104. 

85  N.  E.  392, 18  L.R.A.(N.S.)  606.  1.  Enslava  y.  Elliott,  5  Ala.  284,  39 

19.  Enslava  v.  Elliott,  6  Ala.  264,  Am.  Dee.  S26;  Deringer  v.  Deringer, 
39  Am.  Dec.  326;  Deringer  v.  Deiinger,  5  Honst.  (Del.)  416,  1  A.  8.  B.  150; 
5  Houst  (Del.)  416,  1  A.  8.  B.  150;  Moore  v.  Eure,  101  M.  C.  11,  7  B.  B. 
Moore  v.  Eure,  101  N.  C.  11,  7  S.  B.  471,  9  A.  8.  B.  17. 

471,  9  A.  8.  B.  17.  Note:  13  L.B.A.  104. 

By  the  law  of  England,  the  person  2.  Mooie  v.  Eure,  101  N.  C.  11,  7 

t'o  whom  administration  is  granted  is  8.  E.  471,  9  A.  8.  B.  17. 

required  to  take  an  oath  that  he  will  8.  Moore  v.  Eore,  101  N.  C.  11,  7 

well    and    truly    administer    all    and  8.  E.  471,  9  A.  S.  B.  17. 

every  the  goods  of  the  deceased,  and  '    4.  Note:  13  L.R.A.  104. 

pay  his  debts  so  far  aa  the  goods  will  5.  Moore  v.  Eure,  101  N.  C  U,  7 

extend,  and  exhibit  a  full  and  true  ac-  8.  E.  471,  9  A.  S.  B.  17. 

count  of  his  administration.    The  oath  6.  In  re  Mnlford,  217  HI  242.  76 

therefore  contains  an  enumeration  of  N.  E.  345,  108  A.  s.  B.  2^,  3  Ana. 

the  general  duties  of  an  executor  or  Cas.  986,  1  L.B.A.(N.8.)  341;  In  m 

administrator.     Preston  ▼.  Melville,  8  Hig^s,  15  Mont.  474,  39  Pae.  S06, 

CI.  &  F.  1,  2  Eng.  Rul.  Cas.  78.  28  L.B.A.  116:  Evans  v.  Foster,  80 

The  Nebraska  statute  does  not  re-  Wis.  609,  50  N.  W.  410,  14  L.E.A. 

quire  an  executor  to  take  any  oath.  117. 

Leahy  v.  Harworth,  141  Fed.  850,  73  Note:  13  L.B.A.  101 
C.  C.  A.  84,  4  L.B.A.(N.S.)  657. 
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the  ooart  maj  generally  for  certain  specified  reasons  require  that  a 
bond  be  given.'  The  necessity  that  an  executor  should  file  a  bond  is 
made  in  some  jurisdictions  to  depend  on  the  financial  standing  and 
responsibility  of  the  executor.* 

51.  Ferm  of  Bond. — There  is  considerable  diversity  as  regards  the 
form  in  which  an  administration  must  be  taken.  The  usual  form 
contains  conditions  providing  for  the  filing  of  an  inventory  and 
appraisement  of  the  goods  and  chattels,  for  the  collecting  of  debts  due 
the  estate  and  for  the  paying  of  claims  against  the  estate,  also  for 
the  distributing  of  the  residue  of  the  personalty  according  to  law, 
and  the  rendering  of  a  just  and  true  account  within  a  certain  time.* 
In  amount  the  statutes  usually  require  that  the  bond  be  in  a  penal 
sum  double  the  estimated  value  of  the  property  of  the  estate.^*  The 
obligee  is  generally  the  state,  and  as  a  nUe  the  bond  must  be  exe- 
cuted by  two  or  more  competent  sureties  to  be  approved  by  the 
court  or  surrogate  who  are  to  be  jointly  and  severally  bound.^* 
In  some  jurisdictions  a  special  form  of  bond  is  permitted  when 
the  executor  is  also  the  residuary  legatee  and  there  is  no  widow, 
or  if  there  is  a  widow  she  informs  the  judge  in  writing  that  she 
accepts  the  provisions  of  the  will.  In  such  cases  the  residuary  legatee 
may  file  a  bond  with  sufficient  sureties  conditioned  only  to  pay  the 
funeral  charges,  debts,  and  legacies,  and  to  render  on  oatii  an  account 
of  his  proceedings,  when  thereto  lawfully  required.^*  When  a  sheriff 
acts  as  administrator  *'  it  may  not  be  necessary  for  him  to  give  a  new 
bond.  His  official  bond  as  sheriff  may  be  allowed  to  serve  as  his  bond 
as  administrate.** 

52.  Effect  1^  Failure  to  File  Proper  Bond. — ^In  mtiet  juiisdictions 
the  failure  of  a  person  appointed  administrator  to  give  a  bond  does 
not  rendw  the  letters  of  administration  void.  They  are,  for  such 
reason,  only  inegular  and  voidable,  and  therefore  are  not  subject  to 
collateral  attack,**  but  merely  give  ground  for  an  appeal.**  Hence 
the  general  rule  is  that  a  defect  in  the  bond  of  an  administrator  does 
not  vitiate  his  appointment  nor  invalidate  his  acts,*^  and  the  omission 
of  a  surety  from  an  administrator's  bond  does  not  make  void  tiie 

7.  In  re  Higgins,  16  M(mt.  474,  39       12.  Morgan  y.  Dodge,  44  N.  H.  255, 
Pae.  506,  28  LJIJL.  118.    •  82  Am.  Dec.  213. 

Note:  13  IuRJl.  104.  13.  See  supra,  par.  30. 

8.  Note :  54  Am.  Dee.  520.  14.  Thompson  v.  Bondorant,  16  Ala. 

9.  Deringer  v.  Detinger,  S  HonsL  346,  50  Am.  Dec.  136. 

(Del)   4lC  1  A.  S.  R.  150;  Judge  15.  Ez  parte  Maxwell,  87  Ala.  362, 

of  Probate  v.  Sulloway,  68  N.  H.  5U,  79  Am.  Dee.  62  and  aote. 

44  AtL  720, 73  A.  8.  B.  619, 40  IkRA.  Note :  81  A.  S.  B.  664. 

347.  16.  Palmer    t.    OaUey,    3    Dong. 

10.  Perkins  v.  Lewis,  4L  Ala.  649,  (Mich.)  433,  47  Am.  Sec.  41. 

94  Am.  Dec.  616.  17.  Peebles  v.  Watts,  9  Dana  (Ky.) 

11.  Nanz  V.  Oakley,  120  N.  T.  84,   102,  33  Am.  Dec.  531. 
24  N.  E.  306,  9  LJIA.  228. 
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grant  of  letters.*'*  On  similar  principles  a  statute  requiring  an  ad- 
ministrator's bond  to  be  "approved"  by  the  county  judge  has  been 
held  to  be  directory  merely,  and  the  granting  of  lettws  without  such 
approval  in  form  has  been  considered  at  most  as  a  mere  irregularity, 
which  can  only  be  taken  advantage  of  by  appeal  from  the  order.*' 
The  administration  of  an  estate  in  some  jurisdictions  is  considered 
as  suspended  until  the  person  appointed  executor  files  a  proper  bond. 
Where  this  rule  is  recognized  the  courts  hold  that  the  claims  of 
creditors  will  not  be  barred  by  failure  to  present  them,  or  to  com- 
mence suit  upon  them,  while  such  suspension  continues.*'  However, 
it  seemis  to  be  settled  law  that  a  defendant,  when  sued  by  an  adminis- 
trator, cannot  rely  on  the  statute  of  limitations  as  a  defense  to  an 
action  to  recover  damages  for  wrongful  death,  because  the  adminis- 
trator who  brought  the  action  did  not  file  a  proper  administration 
bond  until  the  statutory  period  had  elapsed  since  the  accident.* 

53.  Joint  Letters  of  Administration. — Letters  of  administration 
may  be  granted  to  several  persons  jointly.'  Not  infrequently  a  widow, 
in  applying  for  letters,  is  given  the  right  to  associate  with  herself  a 
stranger  in  blood  to  the  intestate,  although  the  next  of  kin  of  the 
intestate  may  object  thereto.'  Joint  administration  with  joint  liabil- 
ity, where  the  parties,  from  the  very  beginning,  proclaim  themselves 
as  hostile,  or  at  least  as  adverse  to  each  other,  is  inadvisable  and  it 
seems  that  in  such  cases  joint  letters  would  not  be  granted  against  the 
protest  of  one  of  the  parties  thereto.* 

54.  Who  Hay  Contest  Appointment. — ^As  a  general  rule  any  per- 
son interested  in  a  decedent's  estate  may  appear  in  the  probate  pro- 
ceeding and  contest  the  appointment  of  an  administrator,  or  may  in 
the  same  manner  have  an  improper  appointment  revoked.'  For 
example  heirs  and  creditors  of  a  decedent  will  be  accorded  standing 
as  caveators  when  an  application  for  letters  of  administration  is  pend- 
ing, and  if  already  granted  they  may  be  proper  parties  as  plaintiff  in 
proceeding  to  vacate  or  set  aside  the  decree  appointing  the  adminis- 
trator.' On  a  petition  for  letters  of  administration,  although  it  may 
not  be  necessary  to  cite  a  person  having  a  right  to  letters  prior  or 
equal  to  that  of  the  petitioner,  but  residing  in  another  state,  yet  if  such 

18.  Bloom  V.  Burdick,  1  Hill  (N,  Y.)  (Ky.)  19,  17  Am.  Dec  83. 
130,  37  Am.  Deo.  299.  3.  Note:  4  Ann.  Cas.  650. 

19.  Carmerou  v.  Cameron,  16  Wis.  4.  Williams  t.  Williama,  26  App. 
1,  82  Am.  Dec.  652.               ■  Cas.  (D.  &)  32,  4  Ann.  Cas.  549  and 

20.  Morgan  ▼.  Dodge,  44  N.  H.  255,  note. 

82  Am.  Dec.  213.  6.  Beresford  T.  American  Coal  Co., 

1.  Beresford  v.  American  Coal  Co.,  124  la.  34,  98  N.  W.  902,  70  L.R.A. 
124  la.  34,  98  N.  W.  902,  70  L.R.A.  256;  San  Pedro,  etc,  E.  Co.  v.  BaUey, 
256.  31  Nev.  377,  103  Pac  232,  Ann.  Gaa. 

2.  Williams  v.   Williama,   25   App.  1912A  743. 

Cas.  (D.  C.)  32,  4  Ann.  Cas.  549;  6.  Neal  v.  Boykin,  129  Qa.  076,  69 
Slaughter  t.  Froman,  5  T.  B.  Hon.    S.  E.  912, 121  A.  S.  B.  237. 
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person  appean  before  the  surrogate,  and  presents  his  claim  previous 
to  the  issue  of  letters,  it  cannot  be  disregarded.'  Where,  however, 
the  only  persons  interested  in  an  estate  do  not  object  to  the  appoint- 
ment of  the  person  to  whom  letters  of  adminiskation  are  granted, 
strangers  will  not  be  permitted  to  intervene  and  raise  objections.' 
Since  an  amicus  curiae  cannot  assume  the  function  of  a  party  in 
an  action  or  proceeding  pending  before  the  courts,  a  stranger  cannot 
in  the  guise  of  such  amicus  curiae  resist  the  granting  of  letters  of 
administration  to  another.*  A  debtor  to  an  intestate's  estate  has  no 
standing  to  question  the  granting  of  letters  of  administration.  Hence 
«  railroad  company  against  which  an  action  lies  by  the  estate  for 
damage  for  death  of  the  decedent  cannot  be  heard  in  a  probate  court 
in  opposition  to  proceedings  for  administration  of  his  creditor's 
estate.** 

55.  Appeals  as  to  Appointments. — ^Under  proper  circumstances  an 
appeal  will  lie  from  the  action  of  the  court  refusing  to  revoke  letters 
of  administration.**  Usually  the  question  of  the  right  of  appeal  from 
orders  in  proceedings  for  the  administration  of  decedent's  estates  is 
regulated  by  statute.  Where  the  right  of  appeal  is  not  so  regulated 
proceedings  may  be  in  accordance  with  the  common  law  practice.** 
As  a  rule  anyone  having  an  interest  in  an  estate,  although  not  named 
in  the  administration  proceedings,  may,  by  application  to  the  probate 
court,  make  his  interest  appear,  even  after  judgment,  so  as  to  qualify 
himself  to  appeal.**  Instead  of  merely  appealing  from  the  action 
of  the  court  in  appointing  another  as  administrator  the  statutes  in 
some  jurisdictions  require  that  any  person  who  seeks  to  contest  the 
'grant  of  letters  to  another  on  any  ground  except  the  latter's  being 
incompetent  or  disqualified  must  do  so  by  asserting  his  own  right  to 
the  administration  and  praying  that  letters  be  issued  to  himself.** 

7.  liibbey  v.  Mason,  112  N.  Y.  525,       11.  San  Pedro,  ete.,  R.  Co.,  T.  Bailey, 
20  N.  E.  355,  2  L.R.A.  796  and  note.   31  Nev.  377.  103  Pac.  232,  Ann.  Cas. 

8.  In  n  Weavor,  140  la.  615,  119  igi2A  734. 

N.  W.  69,  17  Ann.  Cas.  947  and  note,  12.  Craighead  ▼.  Alexander,  38  App. 
22  L.R.A.(N.S.)   1161.  Cas.   (D.  C.)   229,  Ann.  Cas.  1913C 

9.  McClellan  v.  State,  27  S.  D.  109,  847  and  note. 

129   N.   W.  1037,  Ann.   Cas.  1913C  13.  Barrette  v.  Whitney,  36  Utah 

1029.     As  to  the  principle  here  in-  574,  106  Pac.  522,  37  L.R.A.(N.S.) 

▼olved,  see  Auiocs  Gubiax,  voL  1,  pp.  368.     As  to  interest  as  essential  to 

1053-1054.  the  rig^t  of  appeal,  see  Appsaii  and 

10.  In  re  Mayo,  60  S.  C.  401,  38  Error,  vol.  2,  p.  52. 

S.  E.  634,  54  L.R.A.  660.     As  to  a       14.  McClellan   v.    State,   27    S.   D. 
elaim  for  a  wrongful  act  causing  death   109, 120  N.  W.  1037,  Ann.  Cas.  1913C 
as  authorizing  the  appointment  of  an   1029. 
administrator,  see  Dbath,  voL  8,  p. 
768. 
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IIL   JUBISDICTIOK  »  MaTTEBS  OV  ADMINISTRATION 

in  Oeneral 

56.  At  Common  Law. — Originally,  in  En^and,  the  courts  of  com- 
mon law  took  no  cognizance  of  the  personal  estates  of  intestates  re- 
maining in  the  hands  of  administrators  after  payment  of  the  debts 
of  the  deceased,  other  than  they  did  of  those  of  testators  which  were 
disposed  of  by  will  or  testament,  but  all  such  estates  were  left  under 
the  direction  of  the  ecclesiastical  courts.  During  more  recent  years, 
however,  chancery  has  entertained  concurrent  jurisdiction  over  both 
classes.^'  By  some  authorities  it  is  said  that  this  jurisdiction  is  the 
natural  outgrowth  of  tbe  authority  of  courts  of  equity  over  trusts  as 
a  consequence  of  the  frequent  necessity  of  applying  to  a  court  of 
chancery  for  a  discovery  of  assets  and  taking  of  accounts;  while 
others  regard  it  as  being  due  to  the  fact  that  no  adequate  remedy  could 
be  obtained  from  the  common  law  or  ecclesiastical  courts.^*  It  has 
been  said  that  although  the  executor  might  have  his  accounta  passed 
by  the  ordinary,  the  only  way  in  which  he  could  be  exonerated  against 
all  future  liability  was  by  final  settlement  in  equity.*'  The  conse- 
quence is  that  in  England  jurisdiction  over  executors  and  adminis- 
trators has  come  to  belong  almost  exclusively  to  courts  of  equity.** 

57.  Jurisdiction  of  Courts  in  the  United  States. — The  whole  subject 
of  the  estates  of  deceased  persons  has  been  reduced  to  statutory  form 
in  the  great  majority  of  the  American  states,  and  special  courts,  called 
either  surrogate,  orphans'  or  probate  courts,  have  been  established,  to 
which  the  jurisdiction  of  the  administration  of  estates  has  been  given. 
In  some  of  the  states  the  statutes  creating  these  courts  have  been. 
drawn  in  such  mandatory  terms  that  they  have  been  construed  aa 
abrogating  the  jurisdiction  of  equity  and  giving  it  exclusively  to 
theae  courts,**  except  in  cases  involving  fraud,  trusts,  or  other  fecial 
subjects  of  equity  jurisdiction.**  Even  where  the  juriediction  of  the 
court  is  exclusive  it  may  retain  the  power  to  direct  an  iasae  to  the 
common  pleas  to  ascertain  q>ecifie  facts,  in  the  usual  nhafe  of  a  wager ; 

15.  PattefTBon  ▼.  IHehol,  6  Watts  t.  Smiley,  7  Smedet  4k  M.  (IGss.)  53, 
(Pa.)  379,  31  Am.  Dec.  473.  45  Am.  Dec.  296;  Green  t.  Creighton, 

Note:  48  Am.  Dec.  744.  10  Smedes  &  M.  (Miss.)  169,  48  Am. 

16.  Toland  v.  Earle,  129  CaL  148,  Dec.  742  and  note:  MeGlave  v.  Fitz- 
61  Pac.  914,  79  A.  S.  R.  100.  gerald,  67  Neb.  417,  93  N.  W.  692,  2 

Notes:  48  Am.  Deo.  744;  2  Ann.  Ann.  Cas.  867  and  note. 

Cas.  870.  Note:  48  Am.  Dec.  744. 

17.  Note:  2  Ann.  Gas.  870.  20.  MeQlave  t.  Fitzgerald,  67  Neb. 

18.  Note:  48  Am.  Dec.  744.  ^7,  93  N.  W.  692,  2  Ann.  Cas.  867 

19.  Mereditk  v.  Soallion,  51  Aric.  and  note;  Konigmacher  v.  Eammel,  1 
361,  11  S.  W.  616,  3  L.R.A.  812  and  Pen.  &  W.  (Pa.)  207,  21  Am.  Dee. 
note;  Toland  ▼.  Earl,  129  Cal.  148,  374. 

61  Pac.  914,  79  A.  8.  R.  100;  Gaines       Note:  48  Am.  Dec.  744. 
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bat  it  cannot,  however,  delegate  its  jurisdiction  in  matters  of  account 
depending  on  both  fact  and  law.*  In  other  states  courts  of  equity 
have  been  held  to  retain  a  jurisdiction  concurrent  with  that  of  the 
probate  courts.*  In  such  states  the  laws  establishing  courts  of  pro- 
bate with  original  but  concurrent  jurisdiction  over  such  matters,  do 
not  abrogate  to  any  considerable  extent  the  ancient  jurisdiction  of  the 
courts  of  chancery.*  Both  probate  and  equity  jurisdiction  may  be 
vested  in  the  same  court  concurrently,  though  each  retain  its  distinct 
character.  For  example,  it  has  been  held  that  a  resort  to  probate 
jurisdiction  to  prove  a  claim  against  the  estate  of  a  deceased  person 
does  not  necessarily  amount  to  an  election  to  choose  the  equity  side 
of  the  same  court  to  enforce  an  equitable  ownership  to  money  in  the 
hands  of  the  administrator  of  the  estate  against  which  the  claim  is 
offered.*  The  federal  courts  have  been  given  no  probate  powers,  by 
Congress,  or  authority  to  appoint  an  administrator  of  a  decedent* 
However,  it  has  been  decided  that  a  domicil  of  testacy  or  intestacy 
may  b^  established  by  a  citizen  of  one  of  the  United  States  in  a  foreign 
country  where,  by  ire&ty,  he  is  permitted  to  enjoy  the  laws  of  tibe 
United  States,  so  that  in  case  of  his  death  his  estate  is  subject  to  the 
jurisdiction  of  the  consular  court  there  located,  and  not  to  the  courts 
of  the  state  ot  his  former  domicil.* 

58.  Concurrent  Jurisdiction. — ^In  states  in  which  concurrent  juris- 
diction exists  in  probate  courts  and  courts  of  equity  in  the  adminis- 
tration of  estates,  parties  interested,  such  as  creditors,  may  elect  into 
which  court  they  will  go.'  The  general  rule  seems  to  be  that  the  court 
first  acquiring  jurisdiction  should  be  allowed  to  continue  in  the  settle- 
ment unless  when  the  case  is  in  the  probate  court  some  special  reason 
arises  for  equitable  interference."  Yet  it  has  been  said  that  where, 
in  the  settlement  of  an  account,  diflicult  questions  arise,  chancery  has 
good  grounds  for  interference,  though  the  orphans'  court  has  made 
considerable  progress  in  the  settlement  of  the  estate;  and  that  until 
the  final  decree  of  the  orphans'  court,  there  is  no  legal  impediment 
in  a  court  of  equity  taking  cognizance  of  the  case.*    In  all  cases  where 

1.  Mothland  v.  Wireman,  3  Pern.  *  Tenn.  98,  140  S.  W.  747„  39  L.R.A. 
W.  (Pa.)  185,  23  Am.  Dec.  71.  (N.S.)  586. 

2.  Note:  48  Am.  Dec.  744.  6.  Mather  ▼.  Cunningham,  105  Me 

3.  McGowan  v.  Lufborrow,  82  Oa.  326,  74  Atl.  809,  18  Ann.  Cas.  692, 
523,  9  S.  E.  427,  14  A.  S.  R.  178;  29  L.R.A.(N.S.)  76L 

McGIave  v.  Fitzgerald,  67  Neb.  417,  7.  Unknown    Heirs   t.    Kimball,   4 

93  N.  W.  692,  2  Ann.  Cas.  867  and  Ind.  546,  58  Am.  Deo.  638;  In  re  Eil- 

note;  Salter  v.  Williamson,  2  N.  J.  Ian,  172  N.  T.  647,  66  N.  B.  561,  63 

Eq.  480,  35  Am.  Dee.  513.  L.R.A.  95. 

Note:2Aim.  Cas.  870.  8.  Swope  t.  Swope,  ITS  Ala.  167, 

4.  Nashua  Sav.  Bank  v.  Abbott,  181  55  So.  418,  Ann.  Caa.  1914A  937. 
Mass.  531,  63  N.  E.  1058,  92  A.  S.  9.  Salter  v.  WiIIiams<«i,  2  N.  J.  Eq. 
R.  430.  480,  35  Am.  Dee.  513. 

5.  Divine  ▼.  Unaka  Nat  Bank,  125 
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the  jurisdiction  is  concurrent  it  seems  that  a  court  of  equity  may 
retain  its  original  jurisdiction  over  the  subject  of  administration  and 
may  be  appealed  to  by  a  proper  party,  without  the  assignment  of  any 
special  reason,  until  the  concurrent  jurisdiction  of  the  probate  has 
in  fact  been  invoked  and  has  attached.^**  This  is  due  to  tlie  fact  that 
courts  of  equity  have  a  paramount  jurisdiction  in  cases  of  adminis- 
tration and  the  settlement  and  distribution  of  estates.^*  But  as  a  gen- 
eral rule  after  the  settlement  of  an  executor's  account  by  the  probate 
court  a  court  of  chancery  has  no  jurisdiction  to  charge  such  executor 
as  trustee  of  a  fund  accounted  for  in  such  settlement^*  In  jurisdio- 
tions  adhering  to  the  doctrine  that  probate  courts  are  courts  of  special 
and  limited  jurisdiction,^'  the  position  is  taken  that  anyone  who  has 
not  been  an  actual  party  to  a  proceeding  or  settlement  in  the  probate 
court,  may  totally  disregard  such  proceeding  or  settlement;  and  may 
treat  it  as  a  nullity  although  it  was  a  final  settlement,  and  may  pro- 
ceed to  invoke  the  equitable  powers  of  the  court  and  compel  the 
administrator  to  a  full  account.^* 

59.  Limited  Jurisdiction  of  Probate  Courts. — ^Although  the 'trend 
of  modem  authority  is  overwhelmingly  in  favor  of  the  view  that 
probate  courts  are  courts  of  general  jurisdiction  and  in  consequence 
their  decrees  appointing  administrators  are  not  as  a  rule  subject  to 
collateral  attack,*'  this  view  has  not  always  been  accepted,  especially 
during  the  early  history  of  such  courts.  Consequently,  there  may  be 
found,  particularly  among  the  earlier  decisions,  a  conflict  of  judicial 
opinion  respecting  the  conclusive  character  of  the  decrees  of  these 
courts.  The  reason  for  denying  to  the  decrees  of  probate  courts  the 
same  conclusiveness  in  a  collateral  proceeding  as  was  accorded  to  the 
judgments  and  decrees  of  courts  of  general  jurisdiction  is  to  be  found 
in  two  facts.  In  the  first  place  the  forerunner  and  predecessor  of 
probate  courts,  so  far  as  English  law  is  concerned,  were  the  ecclesias- 
tical courts,  which  were  not  recognized  as  courts  in  the  common  law 
sense,  and  no  presumption  was  indulged  as  to  their  jurisdiction,  bat 
such  facts  were  required  to  appear  upon  the  face  of  their  proceedings, 
and  the  probate  courts  being  modeled  after  the  ecclesiastical  courts 
the  same  rule  was  held  to  apply.  In  addition  to  the  foregoing,  tlie 
American  probate  courts  being  entirely  creatures  of  statute,  they  were 
frequently  classed  as  inferior  courts  with  limited  jurisdiction,  and  no 
presumption  was  indulged  as  to  their  juris<ttction.**     Accordingly 

10.  MeNeill  v.  McNeiU,  36  Ala.  100,       13.  See  infra,  par.  59. 

76  Am.  Deo.  320.  14.  Clarke  v.  Perry,  5  Cal.  58,  68 

11.  Grattan  ▼.  Qrattan,  18  BL  167,  Am.  Dec  82;  Deck  v.  Gerke,  12  CaL 
65  Am.  Dec  726.  433,  73  Am.  Dec  555  and  note. 

12.  Sohler  v.  Sohler,  135  Cal.  323,  15.  See  infra,  par.  60. 

67  Pac.  282,  87  A.  S.  R.  98;  Sever  v.       16.  Note:  81  A.  8.  R.  638. 
Russell,  4  Cush.  (Mass.)  513,  60  Am. 
Dec  811. 
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many  authorities  have  held  that  probate  courts  are  courts  of  limited 
or  special  jurisdiction,*'  and  being  inferior  courts  *'  cannot  take 
jurisdiction  or  administer  remedies  except  as  provided  by  statute.** 
Therefore,  to  the  validity  of  its  judgments,  it  is  necessary  that  iis 
jurisdiction  should  be  shown,  in  each  case,  upon  the  face  of  its  pro- 
ceedings; and  that  the  facts  necessary  to  support  the  jurisdiction  will 
not  be  supplied  by  intendment.'*  At  an  early  date,  in  some  of  the 
states  it  was  held  that  the  judgments  of  such  courts  issuing  letters 
testamentary  or  of  administration  might  be  collaterally  attacked,  by 
showing  that  the  deceased  did  not  live  in  the  county  where  the  letters 
had  been  granted,  or  if  he  was  a  nonresident,  that  he  did  not  leave  any 
property  therein,  and  upon  proof  of  such  facts,  that  such  judgments 
were  not  merely  voidable,  but  absolutely  void.*  In  some  cases  a  view 
has  been  expressed  midway  between  the  two  opposing  doctrines  that 
probate  courts  are  of  general  or  of  special  jurisdiction.  While  admit- 
ting that  probate  courts  are  courts  of  Kmited  jurisdiction,  the  position 
is  taken  that  within  the  sphere  of  their  jurisdiction  their  power  is  as 
ample  as  that  of  any  court  of  general  jurisdiction.  Having  such 
power,  therefore,  under  this  view  the  judgments  and  decrees  of  pro- 
bate courts  are  stated  as  being  entitied  to  the  same  presumptions  and 
are  as  conclusive  as  the  judgment  of  any  other  general  court.* 

60.  Probate  Courts  as  Courts  of  General  Jurisdiction. — The  view 
most  generally  accepted  is  that  probate  courts  are  courts  of  general 
jurisdiction  in  the  matter  of  granting  letters  of  administration  upon 
the  estates  of  decedents.'  As  contrasted  with  inferior  courts  of  limited 
jurisdiction,  probate  courts  are,  under  this  view,  courts  of  record,^ 

17.  Wyatt  ▼.  Rambo,  29  Ala.  610,  authorities  so  holding  should  b«  nsed 
is  Am.  Dee.  89;  Clarke  r.  Perry,  6   with  great  eantion. 

CaL   58,  63  Am.  Dec.  82;  Pryor  t.  See  infra,  par.  82,  as  to  residence 

Downey,  60   Cal.   388,  19  Am.  Rep.  in  county  as  a  jurisdictional  fact. 

656;  Snow  v.  Russell,  93  Me.  362,  45  2.  Roderigaa  t.  East  River  Savings 

AtL   305,  74  A.  S.  R.  350;  People's  Inst.  76  N.  Y.  316,  32  Am.  Rep.  309. 

Sav.  Bank  t.  WUooz,  15  R.  L  268,  Note:  81  A.  S.  R.  535. 

3  AtL  211, 2  A.  8.  R.  894.  3.  Dayton  Coal,  etc,  Co.  ▼.  Dodd, 

Note:  33  Am.  Dee.  24L  188  Ted.  597,  110  C.  C.  A.  395,  37 

18.  Grimes  t.  Norris,  6  CaL  621,  L.RJk..(N.S.)  466;  Sines  v.  Boynton, 
66  Am.  Dee.  645.  32  Ala.  353,  70  Am.  Dec  640 ;  Brough- 

19.  Todd  ▼.  Flouinoy,  56  Ala.  99,  ton  v.  Bradley,  34  Ala.  694,  73  Am. 
28  Am.  Rep.  768;  Grimes  ▼.  Norris,  6  Dec.  474;  Coltart  t.  Allen,  40  Ala. 
Cal.  621,  65  Am.  Dec.  545.  155,  88  Am.  Dec  757;   Carr  v.   II- 

20.  Wyatt  t.  Rambo,  29  Ala.  610,  linois  Cent.  R.  Co.,  180  Ala.  159,  60 
68  Am.  Dec.  89.  So.  277,  43  L.R.A.(N.S.)   634;  Shn-- 

Note:  33  Am.  Dec  24L  wood  v.  Baker,  105  Mo.  472,  16  S.  W. 

1.  Note:  33  Am.  Dec.  241.  But  938,  24  A.  S.  R.  399;  Andrews  v. 
M0  Price  v.  Springfield  Eeal-Estete  Avory,  14  Grafc  (Va.)  229,  73  Am. 
Assoc,  101  Mo.  107,  14  S.  W.  57,  20  Dec  355. 

A.  S.  R.  595,  to  the  effect  that  the  4.  Johnson  ▼.  Beadey,  65  Mo.  250, 
doctrine  contained  in  these  cases  is  27  Am.  Rep.  276;  Morgan  ▼.  Dodge, 
■early  everywhen  obsolete  and  the  44  N.  U.  265,  82  Am.  Dee.  213;  In  re 
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and  superior  courts  of  original  and  exclusive  jurisdiction  in  reppect 
to  the  administration  of  the  estates  of  deceased  persons.*  It  follows 
that  the  decrees  of  such  a  court  granting  letters  testamentary  or  of 
administration  on  the  estate  of  a  deceased  person  are  conclusively 
presumed  to  be  valid  against  collateral  attack ;  •  that  they  are  to  bo 
treated  in  every  way  like  the  adjudications  of  other  courts  of  record; ' 
and  that  they  are  entitled  to  the  same  credit  and  presumptions  accord- 
ed to  those  of  other  courts  of  general  jurisdiction.*  In  some  statea 
the  view  that  probate  courts  are  courts  of  record  of  general  jurisdic- 
tion rests  in  part  on  the  fact  that  they  have  been  established  by  the 
organic  law,  the  constitution  of  the  state.*  As  a  general  rule  pro- 
bate courts  have  no  jurisdiction  to  determine  questions  of  title  to 
real  estate  arising  under  claims  of  title  advei-se  to  the  estate.** 

JurUdiction  of  Courts  of  Eqvdty 

61.  Interposition  of  Courts  of  Equity  in  Administratioii  of  Estates. — 

As  has  already  been  noted,  in  numerous  juri-sdictions  the  adminis- 
tration of  estates  has  been  placed  by  statute  within  the  special  province 
of  probate  courts  without  wholly  and  absolutely  excluding  ail  power 
of  courts  of  chancery.il  Since  an  administrator  is  a  trustee  for  the 
heirs,  a  court  of  chancery  has  jurisdiction,  in  a  proper  case,  to  enforce 
their  rights  against  him ; "  and  it  is  competent  for  a  coiui;  of  equity 
to  call  executors  to  account  for  estates  intrusted  to  their  charge.**  In 
some  jurisdictions,  courts  of  equity  in  exceptional  cases  will  even 

Mayo,  60  S.  C.  401,  38  S.  E.  634,  54  N.  W.  282,  66  A.  S.  R.  473;  Andrews 

L.R.A.  660.  V.  Avory,  14  Grat.  (Va.)  229,  73  Am. 

5.  Borden   v.   State,   11   Ark.  519,  Dec.   355. 

54  Am.  Deo.  217;   Chamberlin's  Ap-  Notes:   81   A.   S.  R.  535;   4  Ann. 

peal,  70  Conn.  363,  39  Atl.  734,  41  Cas.  1117;  Ann.  Cas.  1912A  983. 

L.R.A.   294;   Green  v.   Creighton,   10  7.  Johnson  v.  Beazley,  65  Mo.  250, 

Smcdes  &  M.  (Miss.)  159,  48  Am.  Dec.  27  Am.  Rep.  276;  Remick  v.  Butter- 

742;  Johnson  v.  Beazley,  65  Mo.  250,  field.  31  N.  H.  70,  64  Am.  Dec.  316. 

27  Am.  Rep.  276;  Lietraan  v.  Lietman,  8.  Robbins  v.  Boulware,  190  Mo.  33, 

149  Mo.  112,  50  S.  W.  307,  73  A.  S.  R.  88  S.  W.  674,  109  A.  S.  R.  746.    See 


374;  In  re  John,  30  Ore.  494,  47  Pac.   infra,  par.  75. 


Am.  Dec.  325.  p    7^/> 

Note:  81  A.  8.  R.  535.  ia   n                t>             oo  a  u   .«= 

6.  Kling  V.  Connell,  105  Ala.  590,  Jl'  ^Tf^'^J-  ?'°^*^' ^/5.^-  f^^' 

17  So.  121,  53  A  S!  R.  144;  Ala!  39  S.  W.  58,  58  A.  S.  R.  124;  Buckley 

bama  Great  Southern  R.  Co.  v.  Hill,  l'  Superior  Ct.,  102  Cal.  6,  36  Pac. 

139  Ga.  224,  76  S.  E.  1001,  Ann.  Cas.  360,  41  A.  8.  R.  135. 

1914D  996,  43  L.R.A.(N.S.)  236;  Rich-  H-  See  supra,  par.  58. 

ardson  v.  Busch,  198  Mo.  174,  95  S.  W.  12.  Parsons  v.  Parsons,  9  N.  H.  309, 

894, 115  A.  S.  R.  472;  Bradley  v.  Mis-  32  Am.  Dec.  362. 

souri  Pac.  R.  Co.,  51  Neb.  653,  71  13.  Note:  11  L.RA.(N.S.)  346. 
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dispense  with  an  administa'ation  of  the  personal  property  of  a  deceased 
person,  and  collect  and  distribute  the  assets  of  ^e  estate,^*  though  as 
a  general  rule  such  courts  will  not  interfere  with  the  administration 
of  estates**  except  where  proper  equitable  grounds  for  their  inter- 
vention exist,^*  and  a  prima  facie  case  to  justify  an  interference  by 
such  court  is  made  out.*'  For  example,  if  the  property  of  an  estate 
is  likely  to  be  wasted,  destroyed,  or  carried  beyond  the  jurisdiction  of 
the  court  before  a  legal  representative  can  be  appointed  or  can  enforce 
his  righta  in  the  ordinary  way,  legatees  or  distributees  may  sue  in 
equity  to  prevent  the  threatened  wrong.*^  The  recognized  limitations 
•8  to  the  exercise  of  equitable  jurisdiction  fully  apply  in  regard  to  an 
interference  by  a  court  of  chancery  with  the  administration  of  an 
estate.  But  a  court  of  chancery  will  not  assert  a  mere  revisory  juris- 
diction by  attempting  to  correct  or  relieve  from  mere  errors  or  irregu- 
larities in  proceedings  in  the  probate  courts,  there  being  otherwise 
no  sufficient  ground  for  the  interposition  of  equity.*'  Whenever  an 
aggrieved  party  has  an  adequate  remedy  in  the  probate  court,  an 
iojunction  will  not  be  granted  against  an  executor; '**  and,  likewise, 
where  an  executor  has  an  adequate  remedy  at  law,  he  will  be  denied 
the  right  to  bring  a  bill  in  equity.*  There  is  a  rule  of  equity  which 
inhibits  the  assumption  of  equitable  jurisdiction  for  the  sole  purpose 
o(  construing  a  will,  and  the  jurisdiction  will  not  be  exerdsed  unless 
there  exists  some  special  reason  for  seeking  its  interposition,  other  than 
a  mere  desire  to  obtain  the  opinion  of  the  court  touching  the  proper 
interpretation  of  such  an  instrument*  A  court  of  equity  proceeding 
in  the  settlement  of  an  estate  will  pass  upon  such  incidental  questions 
as  to  what  are  the  proper  commissions  of  an  executor,  though  these, 
standing  alone,  would  not  afford  a  proper  basis  for  its  jurisdiction.* 

U.  Note:  112  A.  S.  B.  730.  18.  Note:  4  Ann.  Caa.  195. 

16.  Potter  V.  Clapp,  203  HL  592,  19.  Daly  ▼.  Pennie,  86  Cal.  652,  26 

68  N.  E.  81,  96  A.  S.  B.  322.  Pac.  67,  21  A.  S.  B.  61;  Froebrich  ▼. 

Notee:  106  A.  S.  B.  646;  Ann.  Cas.  Lane,  45  Ore.  13,  76  Pae.  361,  106  A. 

1912B  1019.  S.  B.  634  and  note. 

16.  Potter  v.  Clapp,  203  lU.  592,  68  Note:  106  A.  S.  B.  646. 

N.  E.  81,  96  A.  S.  B.  322;  McQlave  20.  Wilaon  v.  BandaU,  37  Ala.  74, 

▼.  Fitzgerald,  67  Neb.  417,  93  N.  W.  76  Am.  Dec.  347;  Crawford  v.  Turner, 

692,  2  Ann.  Gas.  867  and  note;  Bank-  58  W.  Va.  600,  62  8.  W.  716,  112  A. 

ere'  Surety  Co.  v.  Meyer,  205  N.  Y.  S.  R.  1014. 

219,  98  N.  E.  399,  Ann.  Cas.  1913D  Note:  Ann.  Caa.  19126  1019. 

1218  and  note;  McClure  v.  Miller,  1  1.  Adams  v.  Dixon,  19  Qa.  613,  66 

Bailey  Eq.  (S.  C.)  107,  21  Am.  Dec  Am.  Dec.  608. 

522;  BendaU  ▼.  Bendall,  1  Hare  152,  2.  Toland  v.  Earl,  129  CaL  148,  61 

11  L.  J.  Ch.  93,  2  Eng.  Bui.  Caa.  123  Pac  914,  79  A.  S.  B.  100;  Re  John,  30 

and  note  Ore.  494,  47  Pac  341,  50  Pae.  226,  36 

Note:  72  A-  S.  R.  65;  3  L.B.A.  815.  L.B.A.  242. 

17.  Mills  ▼.  Lumpkin,  1  Qa.  611,  44  Note :  3  L.B.A.  816. 

Am.  Dec.  677.  8.  Newby  v.  Skinner,  21  N.  &  488, 

Note:  106  A.  S.  R.  646.  31  Am.  Dec.  397. 
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Yet  such  courta  will  not  encumber  suits  for  the  administration  of  the 
assets  of  decedents'  estates  with  collateral  issues  affecting  the  adjust- 
ment of  equities  between  persons  who  are  not  necessary  parties  and 
as  to  whom  there  is  no  sort  of  privity.* 

62.  Fraud  as  Conferring  Jurisdiction. — Fraud  being  one  of  the 
accepted  grounds  conferring  jurisdiction  upon  courts  of  equity,'  it  has 
been  recognized  from  time  immemorial  that  it  is  the  province  of 
equity  to  set  aside  and  enjoin  the  execution  or  enforcement  of  judg- 
ments at  law  and  of  its  own  decrees,  when  they  have  been  procured 
by  fraud,  unaccompanied  by  negligence,  laches  or  fault  on  the  part 
of  him  who  invokes  the  interposition  of  the  remedy.'  Accordingly, 
although  no  relief  against  a  decree  of  a  probate  court  can  be  obtained 
in  chancery  if  the.  party  aggrieved  could  have  obtained  such  relief 
before  the  probate  court,  such  equitable  interference  may  be  permitted 
on  the  ground  of  fraud.'  While  the  jurisdiction  of  courts  of  equity 
to  grant  relief  on  account  of  fraud  in  reference  to  estates  does  not 
extend  to  the  setting  aside  or  canceling  of  letters  testamentary  on  the 
ground  that  a  will  was  a  forgery,  or  that  its  admission  to  probate  had 
been  procured  by  fraud  and  perjury,'  a  court  of  equity  may,  however, 
exercise  the  power  of  setting  aside  a  judgment  of  a  court  of  ordinary 
granting  letters  of  administration,  on  the  ground  that  it  was  procured 
by  a  fraudulent  representation  of  jurisdictional  facts.*  For  example, 
a  court  of  equity  may  set  aside  such  a  judgment  where  it  was  procured 
by  a  party  who  fraudulently  represented  to  the  court  that  the  de- 
ceased died  intestate,  when  he  knew  that  he  died  leaving  a  will  in 
another  state.**  In  some  jurisdictions  a  distinction  is  drawn  between 
intrinsic  fraud,  by  which  a  decree  of  distribution  is  obtained  by  a 
fiilse  and  perjured  evidence  upon  issues  within  the  caae,  and  eztrinsie 
fraud,  the  latter  alone  being  recognized  as  a  basis  for  equitable  relief.** 
While  the  accounts  of  an  administrator  settled  by  the  probate  court 
cannot  be  collaterally  attacked  or  questioned,  they  may  be  impeached 
for  fraud  or  mistake  in  a  direct  proceeding  in  equity  instituted  for 
that  purpose.**  Thus  the  distributees  and  heirs  at  law  may  obtain 
relief  in  equity  against  a  decree  of  a  probate  court  allowing  the  admin- 
istrator on  final  settlement  a  credit  to  which  he  was  not  entitled,  and 
which  he  obtained  by  fraudulent  misrepresentations  of  the  facta.*' 
Although  the  circuit  court  of  the  United  States  cannot  directly  set 

4.  Bobinett  v.  Mitchell,  101  Va.  762,  C.  Neal  v.  Boykin,  129  Ga.  87ft,  60 

45  S.  E.  287,  99  A.  S.  R.  928.  S.  i:.  912,  121  A.  S.  R.  237. 

6,  See  EQunr,  vol.  10,  p.  316  et  10.  Wallace  v.  Walker,  37  Ga.  265, 

seq.  92  Am.  Dec.  70. 

6.  Frocbrich  t.  Lane,  46  Ore.  13,  76  11.  Sohler  v.  Sohler,  135  Cal.  323, 
Pac.  351, 106  A.  S.  R.  634  and  note.  67  Pac.  282,  87  A.  S.  E.  98. 

7.  Wilson  v.  Randall,  37  Ala.  74,  76  12.  Note :  63  L.R.A.  104. 

Am.  Dec.  347.  13.  Mock  v.  Steele,  34  Ala.  198,  78 

8.  Note:  106  A.  S.  R.  644.  Am.  Dec  455. 
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aeide  and  vacate  the  orders  of  a  probate  court  of  a  state,  yet  federal 
courts  exercising  powers  of  a  court  of  equity  may  in  a  proper  case 
interpose  on  the  ground  of  fraud  so  as  to  control  the  ultimate  di»- 
position  of  property  passing  under  the  decrees  of  such  court.^*  As 
a  general  rule  it  may  be  stated  that  whenever  a  probate  decree  is 
obtained  by  fraud,  equity  may  declare  the  person  deriving  title  \mder 
it  a  trustee  for  the  person  defrauded.^* 

63.  Creditors'  Bills. — One  of  the  recognized  methods  of  settUng 
the  affairs  of  a  decedent  is  by  the  bringing  of  a  creditors'  bill  to  mar- 
shal the  assets  of  the  estate.^*  The  object  of  such  proceeding  is  to 
prevent  one  creditor  from  obtaining  an  undue  preference  by  reason 
of  his  judgment  against  the  estate.^'  The  bill  should  be  brought  on 
behalf  of  all  the  creditors  for  a  ratable  distribution  of  the  estate  in 
satisfaction  of  their  respective  claims,^'  and  all  the  creditors  should 
have  an  opportunity  of  coming  in  and  of  sharing  in  the  equitable 
assets.**  Such  a  bill  may  be  brought  by  any  judgment  creditor  of 
the  decedent  against  the  executor  and  devisees  in  order  to  subject 
the  real  and  personal  property  of  the  estate  to  the  satisfaction  of  the 
decedent's  debts,  and  to  avoid  multiplicity  of  suits.'**  If  such  a  bill 
is  filed  to  subject  the  real  estate  of  such  decedent,  it  should  be  brought 
on  behalf  of  all  the  creditors,  and  it  must  appear  that  the  personal 
property  of  the  estate  is  insufficient  to  pay  the  debts.*  The  estate  of  a 
nonresident  may  be  in  this  manner  administered  in  equity,  where 
he  dies  leaving  property  in  the  state  and  it  is  impossible  to  prove  his 
will  or  have  Letters  testamentary  or  of  administration  issued  in  the 
state  of  the  situs  of  the  property,  and  where  there  are  residents  of  such 
state  who  are  creditors  and  have  no  other  means  of  enforcing  their 
rights.'  Equity  will,  however,  assume  jurisdiction  over  foreign  exec- 
utors and  administrators  at  the  instance  of  creditors,  legatees,  or  next 
of  kin  in  special  cases,  in  order  to  prevent  a  failure  of  justice.'  It 
seems  that  the  mere  complication  of  the  affairs  of  the  testator  is  suffi- 
cient grounds  for  proceeding  in  equity  on  the  theory  that  the  adminis- 

14.  Curtis  V.  ScheU,  129  Cal.  208,  18.  Egberts  t.  Wood,  3  Paige  (N. 
61  Pac  951,  79  A.  S.  R.  107.  See  Y.)  517,  24  Am.  Deo.  236;  De  Coppet 
generally,  United  Status  Coukts.  v.  Cone,  199  N.  Y.  66,  92  N.  E.  411, 

15.  Sohler  v.  Sohler,  135  Cal.  323,  139  A,  S.  R.  844,  20  Ann.  Caa.  841. 

67  Pac  282,  87  A.  S.  R.  98.  19.  Kinney  v.  Harvey,  2  Leigh  (Va.) 

16.  Potter  V.   Clapp,  203  111.  592,   70,  21  Am.  Dee.  597. 

68  N.  E.  81,  96  A.  S.  R.  322;  Piester       20.  Suckley  v.  Rotchford,  12  Grat. 
V.  Piester,  22  S.  C.  139,  53  Am.  Rep.    (Va.)  60,  65  Am.  Deo.  240. 

711;  Robinett  v.  Mitchell,  101  Va.  762,  1.  Crawford  v.  Turner,  58  W.  Va. 

46  S.  E.  287,  99  A.  S.  R.  928;  Craw-  600,  52  S.  E.  716, 112  A.  S.  R.  1014. 

ford  T.  Turner,  58  W.  Va.  600,  52  S.  2.  De  Coppet  v.  Cone.  199  N.  Y. 

E.  716,  112  A.  S.  R.  1014.     See  also  66,  92  N.  E.  411, 139  A.  S.  R.  844,  20 

CMDDrrORS'  Bnxs,  vol.  8,  pp.  2, 12.  Ann.  Cas.  841. 

17   Note:  30  L.R.A.  122.  8.  Note:  27  L.RJL  118. 
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tering  of  the  estate  cannot  otherwise  be  safely  conducted.*  An  executor 
may  call  the  creditors  into  equity  for  the  purpose  of  having  their 
claims  adjusted  when  he  finds  the  afPaiis  of  the  testator  in  a  com- 
plicated and  embarrassed  condition,  so  that  he  cannot  safely  administer 
the  estate  without  the  aid  of  the  court.'  On  an  application  for  a 
creditors'  bill  it  is  necessary  to  bring  in  as  parties  the  executors  or 
administrators  if  any  have  been  appointed,  and  all  persons  beneficially 
interested  in  the  estate,  either  as  legatees,  next  of  kin,*  or  creditors.^ 
The  settled  rule  in  respect  to  a  creditors'  bill  for  the  administration  of 
the  assets  of  a  deceased  debtor  is  that  a  decree  for  an  account  of  out- 
standing debts  operates  as  a  suspension  -  of  all  other  pending  suits  of 
creditors,  who  must  come  in  under  the  decree,  which  is  treated  as  a 
decree  in  favor  of  all  the  creditors.  The  court  may,  if  necessary, 
restrain  the  prosecution  of  separate  suits;  and  if  any  creditor,  after 
reasonable  notice,  declines  to  come  in,  he  will  be  excluded  from  the 
benefit  of  the  decree,  and  yet  will  be  considered  as  bound  by  the  acts 
done  under  the  authority  of  the  court.*  In  some  jurisdictions  a 
creditor  of  an  insolvent  estate  may  bring  an  action  in  equity  against 
the  administrator  for  an  accounting,*  or  to  establish  a  lien,  under 
circumstances  which  do  not  sustain  the  right  to  bring  the  usual 
creditors'  bill." 

64.  Appointment  of  Receiver. — ^A  court  of  chancery  has  power  to 
protect  the  property  of  a  decedent  by  appointing  a  receiver  to  take 
charge  of  it,**  yet  courts  of  equity  are  slow  and  cautious  about 
appointing  receivers  to  take  charge  of  the  assets  of  an  estate  in  the 
hands  of  a  duly  appointed  administrator,  and  will  not  interfere  with 
his  possession  of  property  coming  into  his  hands  as  the  property  of 
the  intestate,  except  in  cases  where  all  the  circumstances  indicate 
that  the  rights  of  all  parties  would  thereby  be  more  effectually  and 
expeditiously  protected  and  enforced.**  The  mere  poverty,  bank- 
ruptcy, or  insolvency  of  an  executor  or  administrator  is  not  enough  to 
justify  the  appointment  of  a  receiver  for  the  property  in  his  charge, 

4.  Adams  t.  Dixon,  19  Oa.  513,  65  E.  531, 1  L.RJI.  639. 

Am.  Dec.  608;  Anderson  v.  Eggers,  9.  McQlave  v.  Fitzgerald,  67  Neb. 

61  N.  J.  Eq.  85,  47  Atl.  727,  55  L.R.A.  417,  93  N.  W.  692, 2  Ann.  Cas.  867. 

570.  10.  Moulton  v.  Smith,  16  R.  L  126, 

6.  BeaU  t.  Hilliary,  1  Md.  186,  54  12  Atl.  891,  27  A.  S.  R.  728. 

Am.  Dec.  649.  11.  Notes:  72  A.  S.  R.  63;  2  Eng. 

6.  Whitney  ▼.  Kimball,  4  Ind.  548,  Rul.   Cas.   128.     See   generally,   Rb- 
58  Am.  Dec  638;  Porter  v.  Porter,  7  OKivehs. 

How.   (Misa.)   106,  40  Am.  Dec.  55;  12.  Crawford   ▼.   "Wilson,   139   Ga. 

De  Coppet  v.  Cone,  199  N.  T.  56,  92  654,  78  S.  E.  30,  44  LJIA.(N.S.)  773; 

N.  E.  411,  139  A.  8.  R.  844,  20  Ann.  Buchanan  v.  Buchanan,  75  N.  J.  Eq. 

Cas.  84L  274,  71  AtL  745,  138  A.  S.  R.  563,  20 

7.  Egberts  V.  Wood,  3  Paige  (N.  y.)  Ann.  Cas.  91,  22  LJl.A.(N.S.)  454; 
617,  24  Am.  Dec.  236.  Rendall  v.  Rendall,  1  Hare  152,  11  L. 

8.  Paxton  t.  Rich,  85  Va.  378,  7  S.  J.  Ch.  93,  2  Eng.  Rul.  Cas.  123. 
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where  it  does  not  appear  that  the  property  is  in  danger  of  loss,  destruc- 
tion, or  material  injury."  Where  no  probate  or  administration  has 
been  granted,  the  rule  in  force  in  England  is  to  appoint  ea  of  course  a 
receiver,  pending  a  bona  fide  litigation  in  the  ecclesiastical  courts,  to 
determine  the  right  to  probate  or  administration,  unless  a  special 
reason  exists  for  not  doing  so.^* 

Jv/risdiction  in  Kegara  to  Locality 

OS.  Courts  of  Domicil. — It  is  a,  general  rule  that  a  decedent's 
domicil  at  the  time  of  his  death  is  the  proper  jurisdiction  in  which  to 
obtain  letters  testamentary  or  of  administration,**  and  ordinarily  it 
is  the  place  of  primary  and  exclusive  jurisdiction  in  the  settlement 
of  his  estate.*'  The  same  rule  is  true  even  where  the  jurisdiction 
of  the  probate  courts  has  been  defined  by  statute.*'  In  all  cases  in 
which  the  decedent  at  the  time  of  his  death  is  a  resident  of  the  county 
in  which  the  letters  of  administration  are  granted  od  his  estate  such 
letters  may  be  issued  irrespective  of  whether  the  death  occurred  in 
such  county  or  elsewhere."  And  where  a  decedent  dies  a  resident  of 
a  state,  the  location  of  his  residence  at  the  time  of  his  death,  and  not 
the  situation  of  the  estate,  la  the  test  aa  to  the  county  in  which  letters 
of  administration  should  be  granted.**  It  follows  that  it  is  not  neces- 
sary to  prove  that  such  person  left  an  estate  to  be  administered  within 

18.  Notes:  72  A.  S.  E.  63;  138  A.  S.  Dec.  372;  Scripps  t.  Wayne  Probate 

B.  650.  Judge,  131  Mich.  265,  90  N.  W.  1061, 

14.  Randall  v.  Bendall,  1  Hare  162,  100  A.  S.  B.  614;  Leonard  v.  Putnam, 
U  L.  J.  Ch.  03,  2  Eng.  Rol.  Cas.  123.  51  N.  H.  247, 12  Am.  Rep.  106;  John- 

15.  Beckett  v.  Selover,  7  Cal.  215,  aon  v.  Corpenning,  30  N.  C.  216,  44 
68  Am.  Dec.  237  and  note;  MeColly  v.  Am.  Dee.  106;  Buehholz  t.  Bnchholz, 
Comer,  114  Cal.  258,  46  Pao.  82,  66  63  Wash.  213,  115  Pae.  88,  Ann.  Cas. 
A.  S.  B.  66,  35  LJEt.A.  402;  Murdoch  1912D  396;  In  re  Barlase,  143  Wis. 
▼.  Mnrdoch,  81  Conn.  681,  72  Atl.  407, 128  N.  W.  58, 13S  A.  S.  B.  1111; 
290, 129  A.  S.  B.  231;  Alabama  Great  Enohin  t.  WyUe,  10  H.  L.  Cas.  1,  31 
Sonthem  B.  Co.  v.  HiU,  139  Oa.  224,  L.  J.  Ch.  402,  2  Eng.  Rul.  Cas.  56 
76  S.  £.  1001,  Ann.  Cas.  1914D  996,  and  note.  As  to  what  constitutes  dom- 
43L.R.A.(N.S.)  236;  Zeigler  v.  Storey,  ieil,  see  generally,  Dowon.,  vol.  9,  p. 
220  Pa.  St.  471,  69  AU.  894, 17  L.RJL.  538. 

(N.S.)    878;   Divine  v.   Unaka   Nat.       17.  Moore  v.  Pbilbriok,  32  Me.  102, 

Bank,  125  Tenn.  98,  140  S.  W.  747,  52  Am.  Dee.  642;  San  Pedro,  L.  A.  & 

39  L.R-A..(N.S.)   586  and  note.  S.  L.  E.  Co.  v.  Bailey,  31  Nev.  377, 103 

16.  Alabama  Qreat  Southern  B.  Co.  Pac.  232,  Ann.  Cas.  1912A  743;  Ro- 
V.  BjII,  139  Ga.  224,  76  S.  E.  1001,  derigas  v.  East  mver  Sav.  Inst.,  63  N. 
Ann.  Cas.  1914D  996,  43  L.R.A.(N.S.)  Y.  460,  20  Am.  Rep.  655. 

236;  Ewing  v.  Malliaon,  65  Kan.  484,       18.  Roderigas   v.   East   Riyer    Sav. 
70  Pac.  369,  93  A.  S.  B.  299;  PameU    Inst.,  63  N.  Y.  460,  20  Am.  Rep.  555. 
T.  Thompson,  81  Kan.  119,  105  Pac.       19.  In  re  Harlan,  24  CaL  182,  86 
502,  33  LJl~A.(N.S.)  668;  Holyoke  ▼.    Am.  Dee.  68. 
Haskins,  6  Pi<^  (Mas.)  20,  16  Am. 
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the  county  in  which  at  the  time  of  his  death  he  was  an  inhabitant  or 
resident  •• 

66.  County  of  Location  of  Assets. — ^When  it  appears  that  a  person 
has  died  without  having  a  residence  in  a  particular  state  in  which  he 
has  left  property  to  be  administered,  letters  of  administration  may  be 
issued  on  such  property  in  the  county  in  which  such  property  is 
located.^  In  the  case  of  nonresidents  the  existence  within  the  state 
of  property  belonging  to  the  estate  of  a  deceased  person  is  the  fact 
which  gives  jurisdiction  to  the  probate  court;  •  and  it  has  been  held 
that  the  mere  existence  of  local  assets,  irrespective  of  amount  or  value, 
will  support  a  grant  of  administration.'  If  the  decedent  died  without 
leaving  any  assets  in  a  particular  county,  the  courts  of  such  county 
will  be  without  jurisdiction  to  issue  letters  of  administration  upon 
his  estate.*  At  the  early  common  law  each  bishop  or  archbishop 
could  grant  administration  of  such  goods  only  as  were  within  his 
jurisdiction,*  and  the  presence  of  property,  bona  notabilia,  is  the 
foundation,  in  the  absence  of  residence,  of  jurisdiction  for  the  grant 
of  administration.*  Where  the  decedent  has  died  without  being  a 
resident  of  the  state,  leaving  property  in  several  different  counties, 
letters  testamentary  or  of  administration  may  be  granted  in  any  county 
in  which  any  part  of  the  estate  may  be  at  the  time  of  his  death,'  or, 
under  a  restriction  sometimes  imposed  by  statute,  in  the  counl^  in 
which  the  greater  part  of  the  nonresident  decedent's  estate  is  located.* 
Under  a  rule  in  a  few  jurisdictions  the  courts  wiU  permit  the  granting 
of  administration  on  property  brought  into  the  state  after  the  dece- 
dent's death.* 

I 

20.  Connora   v.   Canard   Steamship  4.  netefaor    ▼.    Sanden,    7    Dana 

Co.,  204  Mass.  310,  90  N.  E.  601,  134  (Ey.)  346, 32  Am.  Dee.  96;  San  Pedro, 

A.  S.  R.  662,  17  Ann.  Gas.  1051,  26  L.  A.  ft  S.  L.  R.  Co.  v.  BaUey,  31  Nev. 

LJEIA.(N.8.)  171;  Zeigler  v.  Storey,  377,  103  Pao.  232,  Ann.  Cas.  1012A 

220  Pa.  St.  471,  69  Atl.  894, 17  L.R  JL  743. 

(N.S.)  878;  In  re  Mayo,  60  8.  C.  401,  6.  GoTemor  ▼.  Williams,  86  N.  a 

38  8.  E.  634,  64  L.R.A.  660.  152,  38  Am.  Dec.  712. 

1.  Broughton  v.  Bradley,  34  Ala.  6.  Equitable  life  Assnr.  Soe.  v. 
694,  73  Am.  Dec.  474;  Leonard  ▼.  Col-  Vogel,  76  Ala.  441,  52  Am.  Rep.  344. 
umbia  Steam  Nav.  Co.,  84  N.  Y.  48,  7.  Lewis  y.  Adams,  70  CaL  403,  11 
38  Am.  Rep.  491;  In  re  Barlass,  143  Pac.  833,  59  Am.  Rep.  423;  Dnngan 
Wis.  497,  128  N.  W.  58,  139  A.  S.  R.  v.  Snperior  Conrt,  149  Cal.  98,  84  Pae. 
nil.  767,  117  A.  8.  R.  119;  San  Pedro,  L. 

Notes:  79  Am.  Dee.  66;  2  Eng.  Rul.  A.  ft  S.  L.  R.  Co.  ▼.  Bailey,  31  Nev. 

Cas.  75.  377,  103  Pac  232,  Ann.  Cas.  1912A 

2.  Pamell  v.  Thompson,  81  Kan.  743;  Jordan  v.  Chicago  ft  N.  W.  R. 
119,  105  Pac.  502,  33  L.R.A.(N.S.)  Co.,  128  Wis.  581, 104  N.  W.  803, 110 
658.  A.  8.  R.  865,  4  Ann.  Cas.  1113,  1 

Notes:  46  Am.  Dee.  437;  18  L.R.A.  L.R.A.(N.8.)  885. 
243.  8.  Johnson  t.  Beazley,  65  Mo.  2501, 

3.  In  re  Barlass,  143  Wis.  497,  128   27  Am.  Rep.  276. 

N.  W.  58, 139  A.  8.  R.  1111.  9.  Note:  24  L.R.A.  688. 
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67.  Situs  of  Property  for  Purposes  of  Administratioii. — ^It  has 
frequently  been  said  that  personal  property  has  no  situs,  but  follows 
the  domicil  or  person  of  the  owner,  ^o  This  is  true  to  the  extern  that 
the  law  of  the  domicil  is  held  to  govern  the  succession  and  descent 
of  personal  property  of  an  intestate.^*  But  this  principle  does  not 
always  apply  in  determining  the  location  of  assets  for  the  purpose  of 
conferring  jurisdiction  upon  a  court  for  their  administration.^'  The 
actual  normal  location  of  herds  of  cattle  may  be  ascertained  in  order 
to  grant  letters  of  administration  on  the  estate  of  their  recent  owner.  ^* 
It  has  been  held  that  where  a  citizen  of  one  state,  having  property 
with  him,  dies  while  in  transitu  to  another  state,  where  he  intended  to 
take  up  his  domicil,  and  the  property  afterwards  reaches  its  destina- 
tion, it  will  he  treated  as  constructively  in  the  county  of  its  destination, 
solely  for  the  purpose  of  giving  to  the  court  of  that  county  jurisdiction 
to  grant  administration  thereon.*^  It  is  a  general  rule  that  for  the 
purpose  of  founding  administration,  all  simple  contract  debts  are 
assets  at  the  domicil  of  the  debtor,  and  the  locality  of  the  debt  for  this 
purpose  is  not  affected  by  a  promissory  note  or  bill  of  exchange  having 
been  given  for  it.**  The  reason  why  the  situs  of  a  simple  debt  for 
the  purpose  of  founding  administration  is  where  the  debtor  resides 
seems  to  be  because  of  the  necessity  of  recourse  to  the  courts  where 
such  debtor  resides  to  bring  an  action  to  enforce  payment.**  The 
courts  however  are  not  entirely  uniform  in  their  holdings  upon  this 
question,  for  some  of  the  authorities  hold  that  the  title  to  these  evi- 
dences of  debt  is  not  only  in  the  administrator  at  the  decedent's 
domicil,  but  that  they  are  assets  in  his  hands  there  instead  of  at  the 

10.  Equitable  Life  Assur.  Soe.  ▼.  '  18.  Shelby  ▼.  Creighton,  65  Neb. 
Vogel,  76  Ala.  441,  62  Am.  Rep.  344;  485,  91  N.  W.  369,  101  A.  S.  R.  630. 
Reynolds  v.  McMollen,  55  Mieh.  568,  14.  Burnett  v.  Meadows,  7  B.  Mon. 
22  N.  W.  41,  54  Am.  Rep.  386;  Owen  (Ky.)  277,  46  Am.  Deo.  517. 

T.  Miller,  10  Ohio  St.  136,  75  Am.  Deo.  IS.  Equitable   Life   Assnr.   Soe.   ▼. 

502  and  note;  In  re  Viosca,  197  Pa.  Vogel,  76  Ala.  441,  52  Am.  Rep.  344; 

St.  280,  47  AtL  233,  51  L.R.A,  876.  McCully  v.  .Cooper,  114  Cal.  258,  46 

See  also  Cokhjci  ov  Laws,  voL  5,  p.  Pac.  82, 55  A.  S.  R.  66,  35  L.RA.  492; 

928  et  seq.  Neal  v.  Boykin,  129  0«.  676,  59  S.  E. 

11.  Short  T.  Galway,  83  Ky.  501,  912,  121  A.  S.  R.  237;  Moore  v.  Jor- 
4  A.  S.  R.  168;  Dawes  v.  Boylston,  9  dan,  36  Kan.  271, 13  Pae.  337,  59  Am. 
Mass.  337,  6  Am.  Dec.  72;  Frothing-  Rep.  550;  Fletcher  ▼.  Sanders,  7  Dana 
bam  T.  Shaw,  175  Mass.  59,  55  N.  E.  (Ky.)  345,  32  Am.  Dec  96;  Hall  v. 
623,  78  A.  S.  R.  475;  Reynolds  v.  Mo-  Harrison,  21  Mo.  227,  64  Am.  Dee. 
Mullen,  55  Mich.  568,  22  N.  W.  41,  54  225;  Leonard  t.  Putnam,  51  N.  H.  247, 
Am.  Rep.  386.  12  Am.  Rep.  106;  Abbott  v.  Cobum, 

Note:  2  Eng.  Rnl.  Cas.  76.     See  28  Yt  663,  67  Am.  Dee.  735.    See  also 

also  CoiTFUCT  OT  Laws,  vdL  S,  p.  929  Contlici  ov  Laws,  voL  6,  p.  930  et 

et  seq.  Beq. 

12.  In  re  Viosca,  197  Pa.  St,  280,  16.  Murphy  ▼.  Cronse,  135  CaL  14, 
47  AtL  233,  51  L.RJL.  876.  66  Pac.  671,  87  A.  S.  R.  90. 
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domicil  of  the  debtor.*'  By  statute  in  some  juriBdictioDs  it  is  pro- 
vided that  a  grant  of  ancillary  administration  may  be  made  in  a 
county  in  which  there  is  a  note  belonging  to  the  estate,  although  the 
debtor  resides  in  another  county.*  With  respect  to  debts  by  q>ecialty 
the  courts  have  held  that,  unlike  simple  contract  debts,  they  may  be 
treated  as  assets  where  they  are  found  when  the  owner  died.* 

68.  Chose  in  Action  as  Assets. — The  zight  to  letters  of  adminis- 
tration does  not  in  all  cases  depend  upon  the  existence  of  tangibla 
assets  requiring  administration.  Frequently  a  mere  claim  or  right  to 
enforce  some  claim  is  sufficient  foundation  for  the  issuing  of  letters 
of  administration.*  And  so  it  has  been  held  that  a  right  to  letters 
of  administration  may  be  sufficiently  predicated  on  a  right  of  action 
as  the  only  tangible  asset  of  the  decedent's  estate,*  and,  likewise,  that 
a  pending  action  is  a  sufficient  asset  to  support  the  appointment  ol 
an  administrator  in  the  county  where  it  is  pending.*  Furthermors, 
it  has  been  held  that  the  probate  court  of  the  coimty  in  which  a  judg- 
ment has  been  recovered  in  favor  of  the  decedent  in  his  lifetime  may 
have  jurisdiction  to  grant  probate  of  his  will  and  to  issue  letters 
testamentary  to  the  executor.*  'A  claim  against  the  United  States 
under  an  act  of  Congress,  providing  for  the  distribution  of  the  award 
for  the  Alabama  depredations,  has  been  held  to  be  property  in  the 
jurisdiction  of  the  courts  of  the  District  of  Columbia,  autiiorizing 
the  appointment  there  of  an  administrator  of  the  deceased  claimant.' 
However,  it  has  been  said  that  debts  due  from  the  government  of  the 
United  States  have  no  locality  at  the  seat  of  government,  since  the 
United  States,  in  its  sovereign  capacity,  has  no  particular  pl^ce  of 
domicil,  but  possesses  in  contemplation  of  law  a  ubiquity  throughout 
the  Union.* 

69.  Death  of  Nonresident  by  Wrongful  Act — A  right  of  action  for 
negligentiy  killing  a  person  is  an  asset  of  his  estate,  sufficient  to  war- 

17.  Moore  t.  Jordan,  36  Ean.  271,  as   to   elaim   for  WTOD^rfal  death   m 

13  Pac.  337,  59  Am.  Rep.  550  (citing  assets  authorizing  the  appointment  of 

authorities  to  this  effect).  an  administrator;  and  see  genendly, 

1.  In  re  Yiosca,  197  Pa.  8t.  280,  47  as  to  assets,  infra,  par.  109  et  8e<|. 
Atl.  233,  51  L.B.A.  876.  As  to  jurisdiction  in  case  of  death  of 

2.  Fletcher    v.     Sanders,    7    Dana  nonresident  by  wrongful  aet,  see  in- 
(Ky.)  345,  32  Am.  Dee.  96.  fra,  par.  69. 

Note:  24  L.R.A.  687.  5.  Forrester  v.  Southern  Pae.  Go., 

3.  Ex  parte  Jenkins,  26  Ind.  App.   36  Neb.  247,  134  Pae.  753,  136  Pae. 
532,  58  N.  E.  560,  81  A.  S.  E.  114;   705,  48L.R.A.(N.S.)  L 

Merrill  v.  New  England  Mut  Life  Ins.  6.  Moore  v.  Tanner,  6  T.  B.  Moa. 

Co.,  103  Mass.  245,  4  Am.  Rep.  548;  (Ky.)  42, 17  Am.  Dee.  36. 

Andrews   v.   Avory,   14   Grat    (Va.)  Note:  24  LJI.A.  687. 

229,  73  Am.  Deo.  355.  7.  Manning  v.  Leight<»,  66  VI.  84, 

4.  Ex  parte  Jenkins,  25  Ind.  App.  26  Atl.  258,  24  L.R.A.  684  and  note. 
632.  58  N.  E.  560,  81  A.  S.  R.  114.  8.  Davis  v.  Chapman,  83  Va.  67,  1 

See  Death,  vol.  8,  p.  768  et  seq.,    S.  E.  472,  5  A.  S.  B.  251. 
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raat  the  appointment  of  an  administrator,  although  there  are  no  other 
asaets  in  the  state  and  the  deceased  was  a  nonresident.*  And  so  it 
has  been  held  that  a  claim  in  behalf  of  a  nonresident  against  a  rail* 
road  whose  principal  place  of  business  is  not  shown  to  be  limited  to 
any  county  in  the  state,  for  negligently  killing  a  passenger,  may  be 
assets  in  any  county  where  administratioQ  is  applied  for,  so  as  to  give 
jurisdiction  to  the  probate  court  to  grant  letters  of  administration.^" 
But  where  the  negligent  killing  of  a  nonresident  occurs  a  court  in 
one  state  has  no  power  to  appoint  an  administrator  of  such  non- 
resident, for  the  sole  purpose  of  bringing  an  action  in  the  state  of 
such  residence  upon  a  cause  of  action  created  by  the  statutes  of  such 
other  state;  and  this  is  true  although  the  laws  of  the  two  states  are 
essentially  similar.^* 

70.  Ezclusiveness  of  Jurisdiction. — The  jurisdiction  of  the  probate 
court  over  the  estate  of  a  deceased  person  attaches  when  its  general 
jurisdiction  is  invoked  by  the  presentation  to  the  court  of  a  proper 
petition  by  some  person  entitled  to  take  such  action,^'  or,  as  it  is 
sometimes  stated,  upon  the  granting  of  letters  testamentary  or  of 
administration.*'  Where  the  jurisdiction  of  the  court  once  attaches 
the  general  rule  is  that  it  is  exclusive,**  and  the  courts  of  other  coun- 
ties must  abide  the  determination  of  that  court,  which  is  reviewable 
only  upon  appeal.  Accordingly,  where  a  petition  for  letters  of 
administration  <»i  the  estate  of  a  decedent  is  filed  in  the  court  of  a 
county,  and  is  based  on  an  averment  that  he  left  an  estate  in  that 
county,  the  truth  of  such  allegation  must  be  determined  by  that 
court;  and  such  court  cannot  be  summarily  ousted  of  jurisdiction 
by  the  subsequent  filing  of  a  similar  petition  in  another  county  and 
proving  under  the  latter  petition  that  the  decedent  did  not  leave  any 
estate  in  the  county  in  which  the  petition  for  letters  was  first  filed.** 
If  the  petitioner  under  a  petition  first  filed  is  not  entitied  to  letters 
of  adnunistration,  the  court  will  proceed  to  grant  letters  to  some 

9.  BoBton  &  M.  R.  B.  t.  Hard,  108  statute  of  another  state. 

Fed.  U6,  47  C.  C.  A.  615,  56  L.R.A.  10.  Boston  &  M.  R.  B.  v.   Hnrd, 

193;  Hall  v.  LonisviUe  4  N.  R.  Co.,  108  Fed  116,  47  C.  C.  A.  615,  56 

102  Ky.  480,  43  S.  W.  688,  80  A.  8.  L.R.A.  193. 

R.  358;  Miasonii  P.  R.  Co.  v.  Lewis,  11.  Hall  r.  Louisville,  ete.,  B.  Co., 

24  Neb.  848,  40  N.  W.  401,  2  L.R.A.  102  Ky.  480,  43  8.  W.  698,  80  A,  8. 

67;  Re  Mayo,  60  8.  C.  401,  38  S.  E.  R.  358. 

634,    54    L.RJL.    660;    Fickeisen    ▼.  12.  Hanson  v.  Hfygaaxi,  105  Minn. 

Wheeling  Electrical  Co.,  67  W.  Va.  30,  117  N.  W.  235,  127  A.  8.  R.  523. 

335,  67  8.  E.  788,  27  L.R.A.(N.S.)  13.  Long  v.  Burnett,  13  la.  28,  81 

893;  Jordan  t.  Chicago,  etc.,  R.  Co.,  Am.  Dee.  420. 

125  Wis.  581,  104  N.  W.  803,  110  A.  14.  Kling  v.  Connell,  105  Ala.  690, 

S.  R.  865,  4  Ann.  Cas.  1113,  1  L.RJL  17  So.  121,  53  A.  S.  R.  144;  Giddings 

(N.S.)  885  and  note.  v.  Steele,  28  Tex.  732,  91  Am.  Dec 

And  see  generally,  Dkath,  vol.  8,  p.  336. 

766  et  seq.,  as  to  the  right  of  a  per-  15.  Dnngan  v.  Superior  Court,  149 

sonal  representative  to  sue  under  the  Cal.  98,  84  Pae.  767, 117  A.  S.  R.  119. 
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competent  person,  and  to  settle  the  estate,  though  the  heirs  of  the 
decedent  protest  against  such  grant  and  object  to  any  administration 
at  all.^*  As  long  as  letters  of  administration  previously  granted  are 
still  in  force,  a  second  grant  of  letters  of  administration  is  void  and 
open  to  collateral  attack,*'  and  it  has  been  held  that  this  is  true 
although  the  letters  first  issued  were  fraudulently  obtained.**  After 
a  probate  court  has  duly  appointed  a  competent  person  administrator, 
it  can  make  no  further  appointment  to  that  office  until  the  occurrence 
of  one  of  those  events  or  disabilities  which  either  temporarily  or  per- 
manently vacate  the  office,  such  as  the  death  of  the  incumbent,  the 
repeal  of  his  authority,  or  his  resignation.  An  appointment  made 
before  the  happening  of  any  of  these  contingencies  is  totally  void.** 
Sometimes  two  or  more  courts  are  equally  entitled  to  exercise  juris- 
diction over  the  estate  of  a  nonresident  decedent  dying  witJbout  the 
state.  In  such  cases  the  jurisdiction  usually  vests  exclusively  in  the 
courts  of  the  county  in  which  a  petition  for  letters  of  administration 
is  first  filed.**  Hence  if  it  is  necessary  to  take  out  letters  of  adminis- 
tration de  bonis  non  these  can  only  be  granted  by  the  court  of  the 
county  in  which  administration  was  first  granted,  although  part  of 
the  property  of  the  intestate  may  have  been  removed  to  another 
county.*  On  the  same  principle  it  has  been  decided  that  an  appoint- 
ment of  an  administrator  upon  a  finding  of  decedent's  death  and  pos- 
session of  property  within  the  county  is  conclusive  of  the  authority 
of  the  court  to  make  the  appointment  until  set  aside  on  direct  attack, 
although  a  will  is  found  and  subsequently  probated  in  another  county.* 
However,  in  some  states  a  probate  court  loses  jurisdiction  over  tiie 
administration  of  a  decedent's  estate  when  suit  is  brought  in  another 
designated  court  to  contest  the  will,  and  it  therefore  cannot  revoke 
the  appointment  of  an  administrator  pendente  lite  while  an  appeal 
from  the  decision  of  the  circuit  court  is  pending.* 

Conclusiveneu  of  Adminittration  Proceedinga 

71.  In  General. — The  action  of  a  probate  court  in  appointing  an 
administrator,  if  jurisdiction  is  obtained,  is  not  as  a  rule  aibjeet  to 

16.  Wilbur  v.  Bingham,  8  Wa^  efaatge  of  lepreaentatxTe;  and  infra, 
35,  35  Pae.  407,  40  A.  S.  R.  886.  par.  102  et  seq.,  as  to  effe«i  genfiroll; 

17.  Notes:  81  A.  S.  R.  646;  4  Ann.   of  revocation  and  diaehaigo. 

Cas.  1119.  20.  Dnngan  v.  Saperior  Court,  149 

18.  Carr  v.  Illinois  Cent  B.  Co,  Cal.  98,  84  Pa«.  767, 117  A.  S.  R.  119; 
180  Ala.  159,  60  So.  277,  43  L.B.A.  Ewing  v.  Mallison,  65  Kan.  484,  70 
(N.S.)  634.  Pae.  369,  93  A.  S.  B.  299. 

19.  Matthews  v.  Donthitt,  27  Ala.  1.  Burnett  v.  Meadows,  7  B.  Mon. 
273,  62  Am.  Dec.  766  and  note.     See  (Ky.)  277,  46  Am.  Dec.  517. 

infra,  par.  92  et  seq.,  as  to  renuneia-  2.  Zeigler  v.  Storey,  220  Pa.  St. 
tion;  infra,  par.  96  et  seq.,  as  to  revo-  471,  69  AtL  894,  17  L.RJl.(N.S.)  878. 
cation  of  letters  and  discharge;  infra,  3.  State  ▼.  Guinotte,  166  Mo.  513, 
par.  101,  88  to  resignation  and  dis-    57  S.  W.  281,  60  ItlLA.  787. 
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collateral  attack.*  Although  the  conclusive  effect  of  judgments  of 
probate  and  other  courts  exercising  similar  powers,  upon  all  matters 
within  their  jurisdiction,  is  generally  maintained  in  the  several  states, 
yet  if  a  probate  court,  while  having  jurisdiction  over  the  subject  mat- 
ter, clearly  exceeds  its  powers  or  does  an  act  prohibited  by  law,  its 
decree  may  be  avoided  in  collateral  proceedings  as  well  as  by  appeal. 
This  is  only  one  way  of  saying  that  where  the  jurisdiction  of  a 
probate  court  over  the  subject  matter  is  in  any  particular  limited, 
then  its  decree  is  not  binding  if  it  oversteps  the  limits  fixed,  as  in  such 
case  it  is  not  the  exercise  of  the  power  granted,  but  the  doing  of  an 
act  for  which  no  power  is  given,  or  which  is  expressly  prohibited.' 
It  has  been  said  that  the  administration  of  the  estates  of  deceased 
persons  contemplates  a  series  of  different  proceedings,  each  of  which 
is,  as  to  the  matters  embraced  within  its  purview,  separate;  and  that 
an  adjudication  as  to  each  step  in  this  series  is  intended  to  be  final 
in  its  nature,  and  not  subject  to  review  in  a  subsequent  stage  of  the 
administration  of  the  estate.  Hence,  it  cannot  be  said  where  an 
order  appointing  an  administrator  is  appealable,  that  an  attack  on 
rach  order  should,  after  the  lapse  of  the  time  for  appeal,  be  termed 
direct  merely  because  made  in  some  proceeding  connected  with  the 
administration  of  the  same  estate;  as,  for  example,  on  the  settle- 
ment of  an  account,  or  an  application  for  confirmation  of  a  sale 
of  real  estate.  And  so,  where  each  step  can  be  attacked  directly  by 
appeal,  or  by  some  motion  authorized  by  law  for  the  purpose,  or 
perhaps  by  bill  in  equity,  an  attack  made  in  a  different  proceeding 
in  the  same  estate  would  clearly  be  collateral.*  As  to  the  effect  of 
decrees  granting  letters  testamentary  or  of  administration,  a  funda- 
mental consideration  is  whether  courts  of  probate  which  have  juris- 
diction in  such  matters  are  to  be  regarded  as  courts  of  general  or  of 
limited  jurisdiction  only,  since  the  rule  is  that  the  decrees  of  courts 
of  the  former  class  can  only  be  attacked  collaterally  when  void,  while 
the  decrees  of  inferior  courts  are  not  so  protected.'  Furthermore,  the 
conclusiveness  of  decrees  of  probate  courts  in  the  administration  of 
estates  in  part,  frequently  depends  on  whether  the  proceedings  are  to 
be  deemed  in  rem  or  in  personam.  If  in  rem,  notice  to  the  parties 
interested  may  be  of  minor  importance,  while  if  they  are  considered 
as  being  in  personam  notice  may  be  essential,  and  the  whole  validity 

4.  Roach  V.  Martin,  1  Har.  (Dej.)  6.  In  n  Davis,  151  Cal.  318, 86  Pac 
548,  27  Am.  Dec.  746;  Ewing  v.  Mai-  183,  90  Pao.  711,  121  A.  S.  R.  105. 
lison,  65  Kan.  484,  70  Pac.  369,  93  7.  Note:  4  Ann.  Cas.  1117.  See 
A.  S.  R.  299;  Dallinger  v.  Morse,  20S  snpra,  par.  59,  60,  as  to  whether  pro- 
Ifsss.  501,  94  N.  E.  701,  Ann,  Cas.  bate  courts  shonld  be  considered  as 
1912A  982  and  note.  courts  of  special  or  general  jurisdic- 

Note :  81  A.  S.  R.  536.  tion. 

5.  Note:  63  LJtA.  97. 
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of  the  decrees  of  the  court  may  be  made  to  rest  on  the  8ufficien<7  of 
the  notice  and  on  the  principle  of  estoppel.* 

72.  Probate  Proceedings  as  in  Rem. — ^The  granting  of  letters  tes- 
tamentary or  of  administration  by  a  probate  court  is  a  judicial  act 
and  an  exercise  of  judicial  authority.*  In  many  jurisdictions  the 
judgment  of  a  court  of  probate  respecting  the  probate  of  a  will,  admit- 
ting or  rejecting  it,  has  a  different  and  more  stringent  effect  than 
the  ordinary  judgment  of  a  court  of  competent  jurisdiction  acting 
under  general  jurisdiction  of  the  subject  matter  of  the  action.^*  It 
is  in  the  nature  of  a  judgment  in  rem  which  determines  the  status 
of  the  subject  matter,^^  and,  being  such,  while  it  remains  in  force 
it  is  conclusiTe  not  only  on  the  parties  before  the  court,  but  upon 
all  persons  and  all  courts.^*  For  this  reason  when  the  action  of  a 
probate  court  is  within  its  jurisdiction  it  is  not  subject  to  collateral 
attack.** 

73.  Erroneous  Finding  of  Jurisdictional  Facts;  View  that  Pro- 
ceedings Are  Void. — ^There  is  considerable  confusion  among  the  author- 
ities as  to  the  right  of  collateral  attack  where  it  is  claimed  that  the 
court,  in  granting  an  administration,  erroneously  decided  some  juris- 
dictional fact.  Some  cases  regard  such  a  decision  as  a  usurpation 
of  jurisdiction  where  none  exists,  rendering  thereby  the  grant  of 
letters  totally  void  and  subject  to  collateral  attack.**  Other  authorities 
take  the  view  that  where  the  court  has  erred  in  its  determination  of 
jurisdictional  facts,  the  proceedings  are  merely  voidable.*'  Under 
the  view  that  the  proceedings  are  void  under  such  circumstances,  it 
has  been  said  that  the  power  of  the  court  to  grant  letters  of  adminis- 
tration depends  upon  the  facts  as  they  exist  at  the  time  the  letters 
are  granted,  and  if  the  court  does  not,  as  a  matter  of  fact,  have  juris- 

8.  See  infra,  par.  73,  as  to  whether  Stovall,  103  Tenn.  1,  52  S.  W.  296, 
probate  prooeedings  are  in  rem.  48  L.R.A.  130  and  note. 

9.  Ewing  V.  Mallison,  65  Kan.  484,       Note:  60  Am.  Dee.  363. 

70  Pao.  369,  93  A.  S.  B.  299;  PanieU  12.  Note:  60  Am.  Dec.  353. 

V.  Thompson,  81  Kan.  119,  105  Pac.  13.  Ewing  v.  Mallison,  65  Kan.  484, 

602,  33  LJIJL(N.S.)    658;  Smith  v.  70  Pac.  369,  93  A.  8.  E.  299. 

Wilson,  17  Md.  460,  79  Am.  Dec.  665;  14.  Note:  4  Ann.  Cas.  1118. 

Palmer  ▼.  Oakley,  2  Doug.    (Mich.)  As  elsewhere  stated  in  the  present 

433,  47  Am.  Dee.  41;  State  v.  Goggin,  article,  the  jurisdictional  facts  for  th« 

191  Mo.  482,  90  S.  W.  379,  109  A.  S.  granting  of  letters  of  administration 

B.  826.  are  generally  considered  as  being  tha 

10.  Note :  60  Am.  Dec.  353.  death  of  the  person  on  '^oee  estate 

11.  Wilson  V.  Hartford  Fire  Ins.  the  letters  are  being  granted,  hia  ren- 
Co.,  164  Fed.  817,  90  C.  C.  A.  593,  19  dence  at  time  of  death  within  tha 
L.B.A.(N.S.)  553;  In  re  Davis,  151  county  in  which  the  letters  are  issned. 
Gal.  318,  86  Pac.  183,  90  Pao.  711, 121  and  in  default  of  such  residence  the 
A.  S.  R.  105 ;  Reed  t.  Reed,  91  Ky.  presence  of  assets  in  such  eountjr.  8a* 
267,  15  S.  W.  525,  11  L.R.A.  513;  infra,  par.  81  et  seq. 

State  V.  Goggin,  191  Mo.  482,  90  S.  W.       15.  See  infra,  par.  74. 
879,   109    A.    S.    R.   826;    Martin    v. 
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diction,  none  of  the  proceedings  in  the  course  of  such  administration 
can  have  any  validity  in  favor  of  any  person,  on  the  ground  that  he 
was  ignorant  of  the  want  of  such  power  in  the  court.^*  Therefore,  it 
is  contended,  the  judgment  of  the  probate  court  granting  adminis- 
tration is  subject  to  impeachment  by  extraneous  evidence  showing 
the  case  to  have  been  such  that  the  court  had  no  power  to  grant  the 
administration.*'  In  jurisdictions  accepting  this  view  as  to  the  effect 
of  an  erroneous  finding  of  jurisdictional  facts  the  issuance  of  letters 
of  administration  is  merely  prima  facie  evidence  that  the  court  issu- 
ing them  had  jurisdiction  over  the  subject  matter  of  the  estate  and 
that  the  proceedings  therein  were  regular  and  valid ;  *^  but  such 
letters,  even  if  regular  on  their  face,  may  be  shown  to  be  absolutely 
void  if  the  court  making  the  appointment  had  no  jurisdiction.**  It 
seems  that  in  order  to  be  even  prima  facie  evidence  of  the  regularity 
of  the  prior  proceediup  •  the  letters  themselves  must  be  regular  in 
form." 

74.  View  tliat  Proceedings  Are  Merely  Voidable. — ^In  many  juris- 
dictions the  view  that  letters  of  administration  are  void  where  the 
jurisdictional  facts  do  not  exist  and  the  court  has  erred  in  their 
determination,  is  rejected,  and  the  doctrine  which  is  followed  is  that 
conclusive  effect  may  be  given  to  the  decrees  of  probate  courts  even 
where  the  court  has  incorrectly  found  the  jurisdictional  facts,  pro- 
vided the  court  had  the  power  to  determine  such  facts,*  and  no  want 
of  jurisdiction  appears  on  the  face  of  the  proceedings.'  If,  however, 
the  absence  of  essential  jurisdictional  facts  appears  in  the  same  record 

16.  Withers  v.  Patterson,  27  Tex.  Sav.  Inst.,  76  N.  T.  316,  32  Am.  Rep. 
491,  86  Am.  Deo.  643.  309;  Union  Savings  Bank,  etc.,  Co.  v. 

17.  Boyd  V.  Glass,  34  Ga.  253,  89  Western  Union  TeL  Co.,  79  Ohio  St. 
Am  Dec  252.  89,  86  N.  E.  478,  128  A.  S.  R.  675; 

18.  Sims  T.  Boynton,  32  Ala.  353,  Fisk  v.  Norvel,  9  Tex.  13,  58  Am.  Dec. 
70  Am.  Dec.  540;  Thompson  v.  Barge,  128;  Andrews  v.  Avory,  14  Grat.  (Va.) 
60  Kan.  549,  57  Pac.  110,  72  A.  S.  R,  229,  73  Am.  Dee.  355. 

369;  Pamell  v.  Thompson,  81  Kan.  Notes:  4  Ann.  Cas.  1117;  Ann.  Cas. 

119,  105  Pac  502,  33  L.R.A.(N.S.)  1912A  983.    See  supra,  par.  73,  as  to 

658;    Fletcher   v.    Sanders,    7    Dana  the  view  that  the  proceedings  under 

(Ky.)   345,  32  Am.  Dec  96;  Remick  such  conditions  are  void. 

▼.  Butterfield,  81  N.  H.  70,  64  Am.  2.  Dayton  Coal,  etc.  Go.  t.  Dodd, 

Dec.  316.  188  Fed.  597,  110  C.  C.  A.  395,  37 

19.  Pamell  t.  Thompson,  81  Kan.  L.R.A.(N.S.)  456;  Bradley  t.  Missouri 
119,  105  Pae.  502,  33  L.R.A.(N.S.)  Pac  R.  Co.,  51  Neb.  653,  71  N.  W. 
658.  282,  66  A.  S.R.  473;  Merrill  V.Harris, 

20.  Ewing  V.  Mallison,  65  Kan.  484,  26  N.  H.  142,  57  Am.  Dec.  359 ;  Union 
70  Pac.  369,  93  A.  8.  R.  299.  See  in-  Savings  Bank,  etc,  Co.  ▼.  Western 
fra,  par.  76,  as  to  the  effect  of  inega-  Union  Tel.  Co.,  79  Ohio  St.  89,  86  N. 
larities  in  the  record.  E.  478,  128  A.  S.  E.  675;  In  re  Mayo, 

1.  Ex  parte  MaxweU,  37  Ala.  362,  60  S.  G.  401,  38  8.  S.  634,  64  L.R.A. 
79  Am.  Dec.  62;  Pamell  v.  Thompson,   660. 

81  Kan.  119,  105  Pac.  502,  33  L.R.A.       Notes:  81  A.  S.  R.  637 ;  4  Ann.  Cas. 
(N.S.)  658;  Roderigas  t.  East  River   1117;  Ann.  Cas.  19iaA  983. 

77 


Digitized  by  LjOOQ IC 


i  76  EXECUTORS  AND  ADMINISTRATORS         U  R.  C.  L. 

which  shows  a  grant  of  administration  it  is  conclusive  against  the 
validity  of  the  letters.*  Since  it  is  the  duty  of  the  court  to  determine 
the  jurisdictional  facts,*  it  is  conclusively  presumed  to  have  done  so, 
and  to  have  decided  them  correctly,*  and  the  granting  of  the  letters 
until  revoked  by  a  competent  tribunal  on  a  direct  proceeding  to  that 
end,  is  deemed  conclusive  evidence  of  the  authority  of  the  person  to 
whom  they  are  issued  to  administer  upon  the  estate  of  the  decedent, 
and  cannot  be  collaterdly  assailed.*  A  distinction  is  drawn  between 
the  acts  of  a  court  having  jurisdiction  over  the  subject  matter  under 
some  circumstances,  and  those  of  one  which,  in  no  possible  state  of 
things,  can  take  jurisdiction  over  the  subject.  If  under  any  circum- 
stances a  court  could  grant  administration  to  the  administrator,  it  is 
considered  as  having  jurisdiction  of  the  subject,  and  as  being  em- 
powered to  judge  of  those  circumstances.'  If  the  court  of  probate 
having  jurisdiction  of  the  subject  matter,  grants  letters  testamentary 
or  of  administration,  then  such  judgment  or  decree  cannot  be  col- 
laterally impeached  by  showing  that  the  court  had  no  jurisdiction  in 
the  particular  case  in  which  t^e  letters  are  issued,  by  reason  of  the 
nonresidence  of  the  deceased,  or  the  nonexistence  of  such  facts  as  the 
law  requires  to  exist  in  such  cases  before  the  letters  could  have  been 
legally  issued.*  The  same  rule  has  been  applied  where  the  questions 
sought  to  be  raised  were  whether  the  decedent  died  leaving  assets 
within  the  county  in  which  the  letters  were  granted,'  and  whether  he 
died  intestate  in  such  county.** 

75.  Presumptions  from  Letters  and  Record. — One  important  conse- 
quence of  the  doctrine  that  probate  courts  are  courts  of  general 
jurisdiction  is  to  be  found  in  the  rule  that  all  presumptions  and 
intendments  are  to  be  taken  in  favor  of  the  regularity  and  validity 

'     8.  Moore  v.  PhUbriek,  32  Me.  102,  Deo.  735;  SchalU  v.  Schnlts,  10  Grat 

52  Am.  De«s.  642.  (Va.)  358,  60  Am,  Dee.  335. 
Note:  81  A.  S.  R.  536.  Note:  33  Am.  Dec.  242. 

4.  Note:  81  A.  S.  R.  549,  650.  7.  Note:  21  L.R.A.  15L 

5.  Johnson  v.  Beazley,  65  Mo.  250,       8.  Note:  33  Am.  Dee.  242. 

27  Am.  Rep.  276;  Fisher  v.  Bassett,  0  9.  Leonard  v.  Columbia  Steam  Nav. 

Leigh  (Va.)  119,  33  Am.  Dec  227  and  Co.,  84  N.  Y.  48,  38  Am.  Rep.  491; 

note.  Carr  v.  HnU,  65  Ohio  St.  394,  62  N. 

6.  Coltart  ▼.  Allen,  40  Ala.  155,  88  E.  439,  87  A.  S.  R.  623,  68  L.R.A.  641; 
Am.  Dec.  757;  Carr  v.  Illinois  Cent.  Fisher  v.  Bassett,  9  Leigh  (Va.)  119, 
R.  Co.,  180  Ala.  159,  60  So.  277,  43  33  Am.  Dec.  227;  Jordan  v.  Chicago, 
LJl.A.(N.S.)  634;  Riser  v.  Snoddy,  etc.,  R.  Co.,  125  Wis.  581, 104  N.  W. 
7  Ind.  442,  65  Am.  Dec  740;  Waters  803,  110  A.  S.  R.  865,  4  Ann.  Cac 
r.  Stiokney,  12  Allen   (Mass.)   1,  90  1113,  1  LJl.A.(N.S.)  885. 

Am.  Dec  122;  CarroU  v.  Carroll,  60  Notes:  79  Am.  Dec.  65;  18  LJLA. 

N.  Y.  121,  19  Am.  Rep.  144;  Zeigler  243. 

T.  Storey,  220  Pa.  St.  471,  69  Atl.  894,  10.  Schulter  v.  Bowery  Say.  Bank, 

17    L.B.A.(N.S.)    878;    Giddings    v.  117  N.  Y.  125,  22  N.  E.  572,  15  A.  S. 

Steele,  28  Tex.  732,  91  Am.  Dec.  336;  R.  494,  5  L.BA.  641.    See  also  infra, 

Abbott  V.  Cobum,  28  Yt  663,  67  Am.  par.  81,  82. 
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of  the  proceedings  of  such  courts.**  It  is  presumed  that  the  pro- 
bate court  before  making  an  appointment  of  an  administrator  of 
the  estate  of  a  deceased  person  has  ascertained  the  existence  of  the 
jurisdictional  facts  without  which  the  power  of  appointment  could 
not  be  legally  exercised.*'  Even  the  e^ostence  of  jurisdictional  facts 
may  be  presumed  in  the  granting  of  letters  executory  and  of  admin- 
istration when  these  are  called  in  question  in  collateral  proceed- 
ings.** Letters  of  administration  are  deemed  to  be  in  the  nature  of 
an  exemplification  of  the  record  of  the  appointment  of  the  admin- 
istrator,** and,  in  a  collateral  proceeding,  are  conclusive  evidence 
of  the  appointment  of  the  person  named  therein  as  administrator.** 
Yet  letters  of  administration  are  not  the  sole  competent  evidence 
of  administration  granted.  In  some  cases  it  is  sufficient  to  show 
the  order  of  the  court  granting  the  administration,  and  subsequent 
orders  treating  the  person  appointed  as  administrator.**  The  pre- 
sumption of  regularity  arising  out  of  the  record  is  available  only 
when  the  record  does  not  on  its  face  show  the  absence  of  jurisdic- 
tional facts.*'  Even  the  complete  silence  of  the  record  will  not, 
it  has  been  held,  overcome  the  presimiption  of  regularity  of  the 
letters  of  administration.**  In  other  words,  it  is  not  necessary  that 
the  record  should  affirmatively  show  the  finding  of  jurisdictional 
facts.**  Where  there  is  no  actual  decree  making  an  appointment, 
the  appointees  cannot  invoke  the  benefit  of  the  presumptions  which 
might  otherwise  be  made.**  The  presumptions  of  regularity  are  of 
such  weight  that  they  apply  even  to  decrees  of  foreign  courts  grant- 
ing letters  of  administration  in  estates  within  their  jurisdiction;  and 
80  in  collateral  proceedings  in  another  state  such  letters  cannot  be 
impeached.* 

76.  Estoppel  and  Res  Judicata.— The  basis  for  holding  that  letters 
of  administration  are  void  or  voidable,  as  the  case  may  bo,  is  some- 

11.  Dayton  Coal,  etc.,  Co.  ▼.  Dodd,  "SyfpMti,  106  Minn.  30,  117  N.  W. 
188  Fed.  597,  110  C.  C.  A.  395,  37   235,  127  A.  S.  R.  523. 
LJRA.(N.8.)   456;  Robbina  v.  Boul-       16.  Hosey  t.  Brasher,  8  Port  (Ala.) 
ware,  190  Mo.  33,  88  S.  W.  674,  109   659,  33  Am.  Dec.  299. 

A.  S.  R.  746;  Bradley  v.  Missouri  Pao.  17.  Bradley  v.  Missouri  Pao.  R.  Co., 

B.  Co.,  51  Neb.  653,  71  N.  W.  282,  66  61  Neb.  653,  71  N.  W.  282,  66  A.  S. 
A.  S.  B.  473.  R.  473. 

12.  Eling  V.  Connell,  105  Ala.  690,  18.  Note:  81  A.  S.  R.  551. 

17  So.  121,  53  A.  8.  R.  144,  19,  Dunlap  v.   Rock   Hill   Savings 

Note:  81  A.  S.  R.  538.  Bank,  69  S.  G.  270,  48  8.  K  49,  104 

18.  Bradley  v.  Missouri  Pae.  R.  Co.,  A.  S.  R.  796. 

91  Neb.  653,  71  N.  W.  282,  66  A,  8.  B.  20.  Reynolds  t.  McMnHen,  66  Mieh. 

473.  568,  22  N.  W.  41,  54  Am.  Rep.  386. 

14.  Remick  v.  ButterMd,  81  N.  H.  1.  Alabama  Great  Sontheni  B.  Co. 

70,  64  Am.  Deo.  316.  ▼.  HiU,  139  Oa.  224,  78  8.  B.  1001, 

16.  Dennis  v.  Bint,  122  CaL  39,  54  Ann.  Cas.  1914D  996.  43  L3A.(N.S.) 

Pm.  378,  68  A.  S.  B.  17;  Hanaon  v.  236. 
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times  found  in  the  doctrine  of  estoppel  and  ree  judicata.  Where 
the  facts  have  been  litigated  the  final  decision  of  the  court  as  to 
the  validity  or  invalidity  of  the  grant  of  such  letters  becomes  con- 
clusively adjudicated,  and  the  decision  of  the  court  is  deemed  bind- 
ing upon  the  parties  to  the  proceeding  and  their  privies.  Such  a 
decree  under  the  doctrine  of  res  judicata  is  conclusive  as  to  all 
matters  directly  in  issue  upon  the  hearing.  Yet  it  would  not  affect 
matters  not  in  issue,  or  not  necessarily  involved  in  the  proceeding.' 
In  accordance  with  this  doctrine  it  has  been  held  that  where  the 
fact  as  to  jurisdiction  is  involved  in  the  question  which  is  the  gist 
of  the  suit,  so  that  it  cannot  be  decided  without  going  into  the 
latter  question,  the  judgment  therein  is  collaterally  conclusive.*  But 
it  has  been  said  tiiat  where  the  jurisdiction  depends  upon  some 
collateral  fact  which  can  be  decided  without  going  into  the  ease 
on  its  merits,  then  the  jurisdiction  may  be  questioned  collaterally, 
even  though  the  jurisdictional  fact  was  actually  found  to  exist  by 
the  court  rendering  the  judgment.*  The  effect  of  the  granting  of 
letters  of  administration  is  sometimes  determined  on  the  principles 
of  the  doctrine  of  estoppel.  If  an  administrator  appointed  by  the 
probate  court  of  the  wrong  county  accepts  the  appointment,  and, 
acting  thereunder,  obtains  possession  of  the  assets  of  an  estate  and 
converts  them,  the  courts  have  held  that  neither  he  nor  his  sureties 
can  question  the  validity  of  his  appointment*  And  where  an  admin- 
istrator, pursuant  to  the  order  and  authority  of  a  probate  court,  takes 
the  property  of  an  estate  which  belongs  to  minor  heirs,  and  misappro- 
priates and  dissipates  it  he  cannot  escape  an  accounting  on  the  ground 
that  his  appointment  was  a  nullity.*  Other  parties  than  the  executor 
or  administrator  and  his  sureties  may  be  estopped  from  denying  the 
validity  of  the  grant  of  letters  of  administration.  For  example  the 
heirs  interested  in  an  estate  may,  by  participating  in  proceedings  for 
an  accounting,  become  estopped  from  questioning  the  regularity  of 
such  letters.' 

77.  Effect  of  Fraud. — ^The  generally  accepted  view  is  that  a  judg- 
ment of  a  court  of  probate  granting  letters  of  administration  cannot 
in  a  collateral  proceeding  be  set  aside  upon  the  ground  of  fraud, 
although  it  may  be  vacated  by  direct  proceedings  on  such  grounds.' 

2.  Morgan  v.  Dodge,  44  N.  H.  255,  121,  53  A.  8.  R.  144;  Roberts  ▼. 
82  Am.  Dec.  213.  See  generaUy,  Rogers,  28  Miss.  152,  61  Am.  Dee. 
Judgments.  542.    And  see  grenerally,  Estoppkl,  vol. 

3.  People's  Sav.  Bank  v.  Wilcox,  16  10,  pp.  694,  821. 

R.  I.  258,  3  Atl.  211,  2  A.  S.  R.  894.       6.  Dobler  ▼.  Strobel,  9  N.  D.  104, 

4.  Ewing  V.  MalHson,  65  Kan.  484,   81  N.  W.  37,  81  A.  S.  R.  530. 

70  Pac.  369,  93  A.  S.  R.  299.  7.  Harris'  Succession,  39  La.  Ana. 

6.  Eslava  v.  ElUott,  5  Ala.  264,  39   443,  2  So.  39,  4  A.  S.  R.  269. 
Am.  Dec.  326;  Thompson  ▼.  Bondur-       8.  Carr  v.  Illinois  Cent  R.  Co.,  180 
ant,  15  Ala.  346,  50  Am.  Dec.  136;    Ala.  159,  60  So.  277,  43  L.R.A.(N.S.) 
Eling  V.  Connell,  106  Ala.  590,  17  So.    634;  Alabama  Great  Southern  R.  Co. 
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And  so  it  hea  been  held  that  a  judgment  or  decree  of  a  court  of 
competent  jurisdiction  cannot  be  impeached  on  the  ground  that  the 
will  was  forged,  or  that  the  testator  was  non  compos  mentis,  or  that 
another  was  executor.*  Under  the  same  rule  payment  to  an  exec- 
utor of  a  forged  will  has  been  held  to  be  valid,  although  the  probate 
thereof  is  afterwards  revoked  on  account  of  such  forgery.^"  Where 
an  administration  has  once  been  granted  and  an  action  brought 
and  a  final  judgment  rendered  therein  the  courts  have  held  that 
in  a  second  suit  on  the  same  cause  of  action  by  a  new  administrator 
of  the  same  estate,  the  former  judgment  should  be  treated  as  res 
judicata  and  not  subject  to  being  assailed  as  void  on  the  ground 
that  it  had  been  procured  by  the  fraud  and  collusion  of  the  admin- 
istrator and  the  defendant.**  Even  where  a  court  has  granted  let- 
ters of  administration  in  consequence  of  a  fraud  perpetrated  upon 
it,  as,  for  example,  by  false  representations  to  the  effect  that  the 
decedent  was  a  resident  of  the  state  at  the  time  of  his  death,  the 
remedy  would  be  only  by  a  direct  proceeding." 

78.  Disqualification  of  Judge. — ^It  is  a  rule  in  some  jurisdictdons 
that  the  relationship  of  a  judge,  within  a  prohibited  degree,  to  the 
decedent  or  to  the  petitioner  in  a  matter  concerning  the  estate,  dis- 
qualifies him  from  acting,  so  that  his  decree  thereon  is  a  nullity. 
But  in  other  jurisdictions,  while  the  decree  in  such  a  case  is  rever- 
sible or  voidable,  it  is  not  void  and  cannot  be  questioned  in  a  col- 
lateral proceeding.**  Under  the  rule  first  stated,  where  a  judge  of 
probate  appointed  his  wife's  brother  administrator  of  an  estate  of 
which  her  father  was  a  principal  creditor,  it  was  held  that  the  judge 
was  disqualified  by  personal  interest,  and  that  the  appointment  was 
void.^*  There  is  a  similar  difference  of  opinion  as  regfirds  the  effect 
of  a  judge  being  a  creditor  of  the  estate.  In  some  jurisdictions  it  is 
well  settled  that  a  judge  who  is  a  creditor  of  a  decedent's  estate  is 
incompetent  to  act  therein  in  a  matter  which  may  affect  the  secur- 
ity or  collection  of  his  claim.*'  And  it  has  been  held  that  the  grant 
of  letters  of  administration  by  a  judge  of  probate,  who  has  a  valid 
daim  against  the  estate,  is  void  for  want  of  jurisdiction,  even  though 
he  had  determined  not  to  enforce  such  claim.**  The  question  some- 
times turns  on  whether  the  interest  is  sufficient  to  disqualify  him 

▼.  Hill,  139  Ga.  224,  76  S.  E.  1001,  v.  HiU,  139  Ga.  224,  76  8.  E.  1001, 

Aim.  Gas.  1914D  996,  43  L.R.A.(N.S.)  Ann.  Gas.  1914D  996,  43  L.R.A.(N.S.) 

236;  Manning  v.  Leighton,  65  Vt.  84,  236. 

26  AtL  258,  24  L.RA.  684.    See  gen-  12.  Neal  v.  Boykin,  129  G«.  676,  59 

enlly,  Judomsnts.  S.  E.  912, 121  A.  S.  R.  237. 

9.  Roach  V.  Martin,  1  Har.   (Del.)  IS.  Note:  Ann.  Gas.  1912G  1168. 
S48,  27  Am.  Dee.  746.  14.  Hall  v.  Thayer,  105  Mass.  219, 

10.  Pafaner    v.    Oakley,    2    Dong.  7  Am.  Rep.  613. 

(Hieh.)  433,  47  Am.  Dee.  41.  15.  Note:  Ann.  Gas.  1912G  1166. 

11.  Alabama  Great  Sonthem  R.  Go.       16.  Sigoumay   t.   Sibley,  21  Pidc 
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either  at  common  law  or  under  the  terms  of  a  statute,  since  it  is 
generally  conceded  that  a  judge  who  has  a  direct  and  substantial 
interest  in  a  matter  coming  before  him  for  decision  is  incompetent 
to  pass  on  such  interest.^'  However,  in  a  number  of  jurisdictions 
the  view  is  adopted  that  the  interest  of  a  judge  as  a  creditor  of  the 
decedent  does  not  necessarily  disqualify  him  from  acting  in  gen- 
eral matters  in  the  proceeding,  or  from  granting  letters  of  admin- 
istration. Under  this  view  it  has  been  held  that  if  the  claim  of  the 
probate  judge  be  presented  in  the  name  of  another  person  the  pro- 
ceedings would  not  be  void,  for  nothing  would  then  appear  in  the 
record.  It  is  said  that  if  the  rule  were  otherwise  no  person  whose 
title  to  property  was  obtained  through  probate  proceedings  could 
regard  his  tiUe  as  secure  or  safe  against  an  impeachment.^^ 

79.  Proceedings  to  Question  Validity. — The  question  as  to  the 
validity  of  letters  of  administration  granted  to  an  adversary  in  liti- 
gation, like  issues  generally,  must  be  raised  by  proper  averments.** 
In  some  jurisdictions  the  standing  of  the  plaintiff  as  an  administra- 
tor cannot  be  questioned  by  a  general  denial,  but  in  order  to  put 
the  plaintiff  to  a  proof  of  his  appointment  as  administrator  the 
defendant  must  file  a  special  plea  in  abatement.'**  This  plea  is  some- 
times in  the  form  of  the  very  technical  plea  of  ne  unques  adminia- 
trator,  which  is  allowable  as  a  plea  in  bar,  going  only  to  the  plain- 
tiff's right  to  maintain  the  action,  although  it  does  not  deny  deUction 
on  the  part  of  the  defendant.*  Where  the  plaintiff's  pleading  itself 
affirmatively  shows  facts  which  would  deprive  the  probate  court 
of  jurisdiction  to  grant  administration,  the  question  of  want  of  juris- 
diction might  be  raised  by  demurrer,  in  an  action  Ibrought  by  the 
administrator  as  plaintiff.'  As  a  general  rule  the  competency  of  an 
administrator  duly  appointed  cannot  be  contested  in  an  action  brought 
by  him  to  recover  for  the  wrongful  death  of  his  intestate.'  Nor 
can  the  question  of  the  validity  of  the  appointment  of  an  admin- 
istrator for  the  estate  of  one  killed  by  another's  negligence  be  raised 

(Mass.)  101,  32  Am.  Dee.  248;  Hall  ete.,  Co.,  182  Ala.  622,  62  So.  176,  46 

V.  Thayer,  105  Mass.  219,  7  Am.  Rep.  LJIJl.(N.S.)  274. 

513.  2.  HaU  v.  LouisviUe,  ete-  R.  Co- 

17.  Note:  Ann.  Cas.  1912C  1165.  102  Ky.  480,  43  S.  W.  698,  80  A.  sT 

18.  Regents  of  University  v.  Turn-  R.  358.    See  generally  Pui^ma. 

er,  159  Cal.  541,  114  Pac.  842,  Ann.  3.  Boston,  etc.,  R.  Co.  v.  Hurd,  108 

Cas.  1912C  1162  and  note.  Fed.  116,  47  C.  C.  A.  616,  66  L.R.A. 

19.  Hall  V.  Louisville,  etc.,  R.  Co.,  193;  In  re  Mayo,  60  S.  C.  401,  38  S. 
102  Ky.  480,  43  8.  W.  698,  80  A.  S.  E.  634,  54  L.R.A.  660;  Fickeisen  v. 
R.  358.    See  generally,  PuEAOiNa.  Wheeling  Electrical  Co.,  67  W.  Va. 

20.  Hall  v.  Louisville,  etc.,  R.  Co.,  335,  67  S.  E.  788,  27  L.R.A.(N.S.) 
102  Ky.  480,  43  S.  W.  698,  80  A.  S.  893.  See  supra,  par.  68,  69,  as  to 
R.  358;  Qross  v.  Watts,  206  Mo.  373,  choeee  in  action  generally,  and  as  to 
104  S.  W.  30,  121  A.  S.  R.  662.  death    of    nonresident    by    wrongful 

1.  Milbra   v.    Sloes-ShefSeld    Sted,  act. 
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by  motion  to  dismia  a  petition  filed  by  him  against  the  wrongdoer 
to  recover  damages  for  tiie  death.*  The  same  principles  have  appli- 
cation to  other  actions  brought  by  administrators  and  executors.  Thus 
in  a  suit  by  an  administrator  to  recover  assets  of  the  estate,  the 
court  cannot  generally  inquire  into  the  legahty  of  his  appointment* 
It  has  likewise  been  decided  that  where  an  administrator  sues  for 
damages  for  the  wrongful  conversion  of  certificates  of  stock  belong- 
ing to  the  deceased,  the  issue  is  the  title  to  the  certificates  and  not 
the  authority  of  the  administrator  to  take  charge  of  the  estate  of 
the  deceased.* 

80.  Effect  of  Void  Appointment. — Questions  as  to  the  validity  of 
the  acts  of  executors  and  administrators,  under  letters  of  admin- 
istration subsequently  revoked  or  held  invalid,  arise  in  two  different 
classes  of  cases:  first,  in  cases  where  the  court  granting  the  letters, 
whether  testamentary  or  of  administration,  has  no  jurisdiction;  and 
second,  in  cases  where,  although  the  court  has  jurisdiction,  there 
has  been  some  irregularity  in  the  proceedings.  In  cases  under  the 
first  head,  the  courts  have  generally  held  the  acts  done  by  such 
executors  or  administrators  absolutely  void,  while  in  those  under 
the  second,  the  acts  done  prior  to  the  revocation  of  the  grant  have 
been  considered  valid  and  binding  upon  the  estate.'  Even  when 
it  has  been  determined  that  a  grant  of  administration  is  void  for 
want  of  jurisdiction,  in  that  the  court  never  had  jurisdiction,  so 
that  the  proceedings  are  void  ab  initio,  nevertheless  not  every  act 
of  the  administrator  will  necessarily  be  a  nullity.  Those  things 
which  are  done  for  the  benefit  of  all  parties  and  which  should  be 
done  for  the  security  and  benefit  of  all  concerned  may  be  upheld, 
especially  if  they  are  of  the  character  falling  within  the  duties  of 
a  temporary  administrator,  had  one  been  appointed.*  Ab  an  illus- 
tration of  acts  altogether  void  when  done  by  an  administrator  whose 
appointment  is  void  on  account  of  lack  of  jurisdiction  may  be  men- 
tioned the  payment  to  and  receipt  of  money  by  the  administrator 
of  the  estate  of  a  living  person.  Such  payment  will  not  be  a  dis- 
charge of  a  debt  as  against  the  creditor.*  In  cases  in  which  the 
appointment  of  the  executor  is  merely  irregular  and  merely  void- 
able, the  subsequent  revocation  will  not  invalidate  acts  done  in  good 
faith  and  within  the  powers  granted  by  the  appointment.**  If  the 
grant  of  administration  was  originally  void  for  wtmt  of  jurisdiction 
it  will  acquire  no  validity  by  mere  lapse  of  time.    Thus  it  has  been 

4.  Lonisville  ▼.  Hart,  143  Ey.  171,  (Mass.)  101,  32  Am.  Dee.  248. 

136  S.  W.  212,  35  L.B.A.(N.S.)  207.  9.  Roderigas    v.    East   River   Sav. 

6.  Note:  81  A.  8.  R.  538.  Inst.,  76  N.  Y.  316,  32  Am.  Rep.  309. 

6.  Richardson  v.  Busch,  198  Mo.  174,  Note:  43  LJl.A.(N.S.)  636. 

95  S.  W.  894,  115  A.  S.  R.  472.  10.  Reed  t.  Reed,  91  Ey.  267,  U 

7.  Note:  21  L.R.A.  147.  8.  W.  525, 11  L.B.A.  613. 

8.  Sigoumey    t.    Sibley,    21    Piek.       Note:  43  Llt.A.(N.S.)  1631 
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held  that  a  lapse  of  twenty  years  and  more  will  not  validate  the 
acts  of  an  administrator  appointed  by  a  court  having  no  jurisdiction.** 

Validity  of  Proce»dmg$  a$  Depending  on  JwriBdietional  Facts 

81.  Jurisdictional  Facts  Generally. — ^In  order  to  render  valid  a 
grant  of  letters  of  administration  the  view  is  generally  accepted  that 
certain  jurisdictional  facts  must  exist.  These  facts  are  that  the 
person  on  whose  estate  the  letters  are  being  granted  is  in  fact  dead, 
and  that  at  the  time  of  death  he  was  a  resident  of  the  county  wherein 
letters  are  being  granted,**  or  if  not  a  resident  that  he  left  assets 
in  such  county.**  It  has  been  said  that  the  fact  of  the  death  of 
the  intestate  and  of  his  residence  within  the  county  are  foundation 
facts  upon  which  all  the  subsequent  proceedings  in  the  administra- 
tion of  the  estate  rest,*^  and  that  if  the  intestate  was  not  an  inhabit- 
ant of  the  state  at  the  time  of  his  death,  and  left  no  assets  in  the 
state,  and  none  came  into  it  afterwards,  no  jurisdiction  is  conferred 
on  the  court  to  grant  letters  of  administration  in  any  county  of  the 
state,  and  such  letters,  if  granted,  are  coram  non  judice  and  void.** 
Assets  constitute  a  jurisdictional  fact  only  in  the  absence  of  legal 
residence  in  the  county.  A  probate  court  has  jurisdiction  to  grant 
administration  of  the  estate  of  a  person  who  at  the  time  of  his 
decease  was  an  inhabitant  or  resident  in  the  county,  without  proof 
that  he  left  an  estate  to  be  administered  within  the  county.**  It  is 
sometimes  stated  that  the  existence  of  an  estate  to  administer  is 
also  an  essential  jurisdictional  fact.*'  Various  facts  are  held  not 
to  be  jurisdictional,  as  for  example  the  residence  of  the  creditor 
making  the  application  for  the  appointment  of  an  administrator.** 

82.  Residence  in  County. — Next  in  importance  to  the  fact  of  death 
of  the  person  on  whose  estate  letters  of  administration  are  being 
sought,  is  the  fact  that  he  at  the  time  of  death  was  a  resident  of 
the  county  in  which  the  letters  of  administration  are  issued.**  There 
are  two  opinions  among  the  authorities  as  to  the  effect  to  be  given 

11.  Note:  81  A.  B.  R.  669.  70  Am.  Dee.  703. 

12.  Beckett  v.  Selover,  7  Csl.  216,       IS.  Note :  79  Am.  Dec  65. 

68  Am.  Deo.  237;  Haynes  y.  Meeka,  16.  Connors  v.   Cnnard   Steamship 

10  Cal.  no,  70  Am.  Dec  703;  Ewing  Co.,  204  Mass.  310,  90  N.  E.  601,  134 

V.  MaUison,  65  Kan.  484,  70  Pac.  369,  A.  S.  E.  662,  17  Ann.  Cas.  1051,  26 

93  A.  S.  R.  299;  Bloom  t.  Bnrdick,  1  LJl.A.(N.S.)   171. 

HiU  (N.  Y.)  130,  37  Am.  Dec  299.  17.  Ewing  v.  MaUison,  65  Kan.  484, 

Note:  81  A.  S.  B.  536.     Sea  also  70  Pac  369,  93  A.  S.  E.  299. 

in&u,  par.  87  et  seq.,  as  to  death  as  a  18.  Manning  v.  Leighton,  65  Vt.  84, 

jnrisdictional  fact  26  Atl.  258,  24  L.E.A.  684. 

IS.  Fletcher   v.    Sanders,   7    Dana  19.  Beckett  v.  Selover,  7  Cal.  216, 

(Ky.)  345,  32  Am.  Dec  96.  68  Am.  Dec  237. 

Notes:  79  Am.  Dec  65;  81  A.  8.  B.  Note:  21  L.B.A.  150.    As  to  death 

636.    See  also  infra,  par.  82.  as  an  essential  jurisdictional  ftujt,  see 

14.  Haynes  v.  Meeks,  10  Cal.  110,  infra,  par.  87  et  seq. 
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to  letters  granted  on  an  erroneouB  assumption  or  determination  of 
the  fact  of  residence.'**  Under  some  aa^orities  it  has  been  held 
that  the  grant  of  letters  of  administration  on  the  estate  of  one  who 
did  not  reside  within  the  jurisdiction  of  the  court  making  the  grant 
at  the  time  of  hia  death  is  treated  as  void  and  as  being  subject  to 
successful  collateral  attack.*  This  is  especially  true  where  the  record 
shows  that  the  deceased  at  the  time  of  his  death  resided  in  a  county 
other  than  that  in  which  administration  was  granted.'  It  is  stated 
as  a  reason  upon  which  this  doctrine  rests  that  it  is  the  object  of 
the  law  that  administration  ahould  never  be  granted  until  the  death 
of  the  person,  and  then  only  one  administration  within  the  state; 
and  that  since  the  law  is  compelled  to  adopt  some  rule  for  deter- 
mining when  this  grant  shall  be  made,  and  as  the  deceased  could 
not  have  been  a  resident  of  two  or  more  counties  at  the  same  time, 
the  law  makes  his  residence,  at  the  time  of  his  death,  the  test  by 
which  to  determine  the  place  where  the  grant  should  be  made. 
Hence  it  is  contended  these  two  facts  must  be  alleged  in  the  peti- 
tion, and  they  must  also  be  true  in  point  of  fact;  and  when  they 
do  not  both  exist  in  point  of  fact  the  proceedings  are  utterly  void, 
and  not  voidable.'  Other  tribunals  therefore  are  not  deemed  to 
be  concluded  by  the  decision  of  the  court  that  such  facts  exist,  but 
the  fact  of  residence  may  be  inquired  into  in  a  proper  collateral 
proceeding  to  show  a  want  of  jurisdiction  in  the  court  assuming  to 
administer  the  estate.*  On  the  other  hand  in  the  majority  of  juris- 
dictions a  grant  of  letters  of  administration  by  the  probate  court 
of  one  county  on  the  estate  of  a  decedent  who  resided  in  another 
•ounty  at  the  time  of  his  death  is  not  void,  but  merely  voidable, 
and  cannot  be  collaterally  attacked  nor  questioned  otherwise  than 
in  a  direct  proceeding  brought  for  that  purpose.' 

83.  Assets  of  Decedent  in  County. — ^Although  the  leaving  of  assets 
within  the  county  in  which  letters  of  administration  are  granted  is 
frequently  referred  to  as  being  a  jurisdictional  fact  when  the  deceased 

20.  See  sapra,  par.  73  and  74.  Ann.  Cas.  1051,  26  L.B.A.(N.S.)  171. 

1.  Beckett  v.  Selover,  7  Cal.  215,  68  5.  Coltart  v.  Allen,  40  Ala.  155,  88 
Am.  Deo.  237;  People's  Sav.  Bank  v.  Am.  Dec.  757;  Kling  v.  Connell,  105 
WUcox,  15  R,  I.  258,  3  AtL  211,  2  A.  Ala.  590, 17  So.  121,  53  A.  8.  R.  144; 
8.  R.  894.  Jacobs  ▼.  Bentley,  86  Ark.  186,  110 

Note :  18  L.R.A.  242.  S.  W.  594, 126  A.  S.  R.  1086;  Alabama 

2.  Moore  v.  Philbrick,  32  Me.  102,  Great  Southern  R.  Co.  v.  Hill,  139  Ga. 
52  Am.  Dec.  642.  224,  76  S.  E.  1001,  Ann.  Caa.  1914D 

Note:  81  A.  S.  R.  536.  996,  43  L.R.A.(N.S.)  236;  Connors  ▼. 

8.  Beckett  v.  Selover,  7  Cal.  215,  68  Cnnard  Steamship  Co.,  204  Mass.  310, 

Am.  Dec.  237.  90  N.  E.  601, 134  A.  8.  R.  662, 17  Ann. 

4.  Ewing  V.  Mallison,  66  Kan.  484,  Cas.  1051,  26  L.R.A. (N.S.)  171;  Zeig- 

70  Pac.  369,  93  A.  S.  R.  299;  Connors  ler  v.  Storey,  220  Pa.  St.  471,  69  Ati. 

V.  Cmiard  Steamship  Co.,  204  Mass.  894, 17  L.RA.(N.S.)  878. 

310,  90  N.  E.  601, 134  A.  S.  R.  fifi'i.  17  Note:  Ann.  Cas.  1912A  984. 
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did  not  die  a  resident  of  such  county,*  the  fact  that  no  estate  was 
left  cannot  generally  be  shown  in  a  collateral  proceeding  for  the 
purpose  of  invalidating  an  administrator's  appointment.  If  the  dece- 
dent is  actually  dead  and  hia  estate  without  administration,  the  pro- 
bate court  is  considered  aa  having  jurisdiction  to  determine  whether 
he  left  an  estate  to  be  administered  upon.  And  if  the  court  finds 
that  he  did  leave  an  estate  which  could  be  administered  upon  in 
that  county,  its  order  granting  letters  for  that  purpose  cannot  be 
avoided  in  a  collateral  proceeding  by  evidence  showing  that  the  dece- 
dent did  not  leave  assets  in  the  county  or  at  all.'  An  administra- 
tion granted  by  a  court  in  one  state  is  not  necessarily  void,  although 
the  intestate  resided  and  died  in  another  state  leaving  no  estate  in 
the  county  or  state  in  which  the  letters  are  granted.^  Statutes  in 
some  states  expressly  forbid  the  contesting  of  jurisdiction  assumed 
by  the  probate  court,  so  far  as  it  depends  on  place  of  residence  or 
location  of  the  estate,  except  by  appeal,  or  when  the  want  of  juris- 
diction appears  on  the  record.*  In  jurisdictions  in  which  assets 
must  be  shown  to  exist  as-  constituting  a  jurisdictional  fact  a  prima 
facie  showing  that  there  is  an  estate,  or  a  bona  fide  claim  that  the 
deceased  left  property  to  be  administered,  is  all  that  is  necessary  to 
authorize  the  granting  of  letters  of  administration.**  Accordingly, 
it  has  been  held  that  on  an  application  for  letters  of  administration 
the  court  will  not  inquire  into  the  validity  of  a  claim  that  the  deceased 
owned  certain  property.** 

84.  Effect  of  Grant  of  Letters  to  Wrong  Person. — Where  letters 
of  administration  have  been  granted  on  the  estate  of  a  decedent  to 
one  not  entitled  to  the  appointment,  the  acts  of  such  administrator 
are  valid  although  the  order  appointing  such  person  may  be  void- 
able in  a  direct  proceeding  instituted  by  those  having  a  superior 
right.**  This  rule  rests  upon  the  doctrine  that  in  such  cases  the 
essential  basis  of  jurisdiction  exists,  and  the  appointment  of  the 
wrong  person  is  but  an  irregularity,  subjecting  the  order  of  appoint- 
ment to  direct  attack,  but  not  invalidating  acts  done  in  pursuance 
of  the  law,  in  the  course  of  administration  by  him  who  has  been 
erroneously  appointed.**    Similarly  where  the  court  has  jurisdiction, 

6.  See  supra,  par.  83.  12.  Alabama  Oreat  Sonthem  R.  Co. 

7.  Note:  81  A.  S.  R.  557.  v.  Hill,  139  Ga.  224,  76  S.  E.  1001, 

8.  Andrews  v.  Avory,  14  Qrat.  (V».)  Ann.  Cas.  1914D  996,  43  L.BJL.(N.S.) 
229,  73  Am.  Dec.  365.  23G:  In  re  Campbell,  192  N.  Y.  312, 

9.  In  re  Mayo,  60  S.  C.  401,  38  S.  E.  85  N.  E.  392,  18  L.R.A.(N.S.)   606; 
634.  54  L.RA..  660.  Sprinsrer  v.  Shavender,  116  N.  C.  12, 

10.  McCranie  v.  Hutchinson,  139  Ga.  21  S.  E.  397,  47  A.  S.  R.  791, 33  L.R.A. 
792,  77  S.  E.  1064,  45  L.R.A.{N.S.)    772. 

1073;  Barlass'  Estate,  143  Wis.  497,  Note:  4  Ann.  Cas  1121. 

12S  N.  W.  58, 139  A.  S.  R.  1111.  13.  Springer  v.  Shavender,  116  N. 

11.  Barlass'    Estate,   143   Wis.   497,  C.  12,  21  S.  E.  397,  47  A.  S.  R.  791,  33 
128  N  W.  58,  139  A.  S.  R.  1111.  L.R.A.  772. 
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the  grant,  though  irregular,  is  valid,  and  cannot  be  avoided  collat- 
erally by  showing  that  the  person  to  whom  the  grant  was  made  was 
not  competent  to  qualify  as  such  administrator,**  or  that  letters  were 
granted  without  notice  and  citation  to  those  entitled  .thereto.**  It 
has  likewise  been  held  that  the  appointment  of  a  nonresident  of  the 
state,  although  erroneous,  is  not  subject  to  collateral  attack  when 
other  jurisdictional  facts  appear,  and  this  is  true  although  the  stat- 
ute provides  that  a  nonresident  shall  not  be  appointed.**  It  has  been 
held  that  where  a  probate  court  has  appointed  an  administrator  for 
an  estate  as  that  of  a  person  designated  by  the  wrong  name,  it  may 
ignore  such  appointment  and  appoint  another  administrator  for  the 
estate  under  the  proper  name,  without  subjecting  its  action  to  col- 
lateral attack.*' 

85.  Nonexistence  of  Will  In  Granting  Letters  of  Administration.— 
As  intestacy  is  a  necessary  prerequisite  to  the  granting  of  general 
letters  of  administration,**  it  has  been  held  that  a  court  acts  with- 
out jurisdiction,  where  it  issues  letters  of  administration  upon  the 
estate  of  a  decedent  who  in  fact  left  a  will  naming  an  executor,  and 
that  the  letters  so  issued  are  ipso  facto  void.**  But  the  generally 
accepted  doctrine  is  the  contrary  one  to  the  effect  that  such  letters 
are  voidable  only,  and  not  void,  and  that  it  will  be  conclusively 
presumed  from  a  grant  of  letters  of  administration  that  the  decedent 
died  intestate,  and  accordingly  that  such  letters  cannot  be  attacked 
collaterally  on  the  ground  that  there  is  a  will.**  Where  a  probate 
eourt  has  jurisdiction  to  appoint  a  personal  representative,  it  is  imma- 
terial whether  he  is  named  or  designated  as  executor  or  administrator 
and  an  error  in  this  respect  is  a  mere  irregularity  which  is  not 
subject  to  collateral  attack.*  Apart  from  the  question  whether  the 
letters  granted  are  void  or  voidable,  it  may  be  noted  that  proof  that 
a  deceased  party  executed  a  will  which  he  afterwards  destroyed  will 
not  defeat  an  application  for  an  administrator,  unless  its  contents 
can  be  proved  with  such  degree  of  certainty  that  it  vaaj  be  estab- 
lished as  a  will.* 

14.  Palmer    ▼.    Oakley,    2    Dong.   204, 12  Ann.  Cas.  618;  Milbra  r.  Slosa- 
(Mich.)  433,  47  Am.  Deo.  41.  Sheffield  Steel,  etc.,  Co.,  182  Ala.  622, 

15.  Ewing  V.  Mallison,  66  Kan.  484,    62  So.  176,  46  LilA.(N.S.)  274. 

70  Pae.  369,  93  A.  S.  R.  299.  18.  In  re  Chiye,  54  Wash.  264,  108 

16.  Patch  V.  Wabash  R.  Co.,  207  U.   Pac.  25, 132  A.  S.  B.  1111. 

8.  277,  28  8.  Ct  80,  62  U.  8.  (L.  ed.)  19.  Note:  46  L.B.A.(N.S.)  274. 

204, 12  Ann  Cas.  518;  Alabama  Great  20.  Note:  4  Ann.  Cas.  1120. 

Sonthem  R.  Co.  v.  Hill,  139  Qa.  224,  L  Blacksher  Co.  t.  Northmp,  176 

76  S.  £.  1001,  Ann.  Caa.  1914D  996.  Ala.  190,  67  Bo.  743,  42  LJt.A.(N.S.) 

43  L.R.A.(N.S.)  236.  454. 

Note:  Ann.  Cas.  1912A  984.  2.  In  re  Ellis,  55  Minn.  401,  56  N. 

17.  Pateh  v.  Wabash  R.  Co.,  207  XJ.  W.  1056,  43  A.  S.  R.  514,  23  L.R.A. 
8.  277,  28  S.  a.  80,  52  U-fi.  (L.  ed.)  287.    See  generally.  Wills. 
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86.  Miscellaneous  Jurisdictional  Facts. — The  general  rule  is  that 
a  mere  irregularity  in  procedure  is  not  a  good  ground  for  a  collat- 
eral attack  upon  the  appointment  of  an  administrator,  where  the 
court  has  jurisdiction  to  proceed  in  the  matter,  but  any  irregularity 
in  the  appointment  can  make  it  voidable  and  revocable  only,  and 
not  void.'  This  principle  has  been  adhered  to  in  many  cases  where 
objections  of  various  kinds  have  been  raised.  Thus  letters  of  admin- 
islxation  cannot  be  attacked  in  .a  collateral  proceeding  on  the  ground 
that  there  was  no  necessity  for  the  appointment  of  an  adminis- 
trator, this  question  being  one  for  the  probate  court  to  determine.* 
An  objection  to  the  sufficiency  of  the  administrator's  bond  does 
not  raise  a  jurisdictional  question.  The  authority  of  the  court  to 
appoint  does  not  rest  upon  the  bond,  since  that  is  a  question  going 
only  to  the  manner  of  qualifying  under  an  appointment  already 
made,  and  not  to  the  validity  of  the  appointment.  And  so  it  has 
been  held  that  the  want  of  authority  of  an  administrator  to  main- 
tain an  action  because  of  a  defect  in  his  bond  cannot  be  urged  as  a 
defense  to  the  action,  since  it  is  a  collateral  attack  on  the  judgment 
of  the  probate  court.* 

Death  at  Jurisdictional  Fact 

87.  In  General. — Statutes  have  in  many  states  been  enacted  in  an 
effort  to  provide  for  the  administration  in  due  time  of  the  estates 
of  absentees  vho  have  been  unheard  from  for  years  and  who  ar* 
believed  to  have  died.  Since  the  constitution  of  the  United  States 
contains  limitations  as  to  the  taking  of  property  without  due  process 
of  law  such  statutes  have  been  frequently  called  upon  to  meet  the 
objection  that  they  deprive  the  absentee  of  his  property  in  a  manner 
forbidden  by  the  constitution.  The  question,  therefore,  as  to  the 
propriety  of  administration  proceedings  on  the  estates  of  absentees 
haa  two  aspects,  one  jurisdictional  and  the  other  constitutional.  In- 
quiry may  be  made  in  the  event  of  the  absentee  returning  alive, 
whether  the  court  attempting  to  grant  letters  testamentary  or  of 
administration  ever  actually  had  jurisdiction  over  the  estate,  sinot 
the  fact  of  death  had  erroneously  been  assumed  or  found  to  exist 
by  the  adjudication  of  the  court.*     The  English  courts  have  held 

5.  Broughton  v.  Bradley,  34  Ala.  bond  and  the  failnre  of  the  administra- 
694,  73  Am.  Dec«  474;  Giddings  v.  tor  to  take  an  oath  of  office  is  insof- 
Steele,  28  Tex.  732,  91  Am.  Dec.  336.   ficient  to  sustain  a  collateral  attack). 

Note:  81  A.  8.  B.  652.     See  also  6.  Note:  4  L.RJl.(N.S.)  944.     See 

snpra,  par.  74.  supra,   par.   81,  as   to   jurisdictional 

4.  Note:  81  A.  S.  R.  555.  facts  generally,  and  see  infra,  par.  9X, 

6.  Beresford  v.  American  Coal  Co.,  as  to  the  constitutionaKty  of  statute! 
124  la.  34,  98  N.  W.  902,  70  L.R.A.  providing  for  the  adminiatntion  of  the 
256    (citing  authorities  to  the  effect  estates  of  absenteea. 

also  that  even  the  entire  absence  of  a  , 
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that  letters  of  administration  may  be  issued  where  there  is  a  pre- 
sumption leaving  no  reasonable  doubt  of  death;  for  instance,  vrhen 
the  person  in  question  sailed  in  a  vessel  of  which  no  information 
had  been  received  for  more  than  a  year  after  she  was  due,  and  which 
was  supposed  to  have  foundered  during  certain  heavy  gales  in  the 
locality  of  the  voyage.'  They  have  also  held  that  there  is  usually 
a  presumption,  in  accordance  with  the  provisions  of  the  statute  of 
bigamy  (1  Jac.  I.  c.  11),  that  a  person  who  has  not  been  heard 
•f  for  seven  years  is  dead;  but  the  time  at  which  he  died  during 
that  period  of  seven  years  is  a  matter  to  be  deduced  from  the  evi- 
dence, and  the  burden  of  proof  liee  on  the  person  who  claims  a  title 
depending  upon  the  time  of  death.* 

88.  Nonexistence  «f  Jorisdictional  Fact  of  Deafli. — In  many  states 
the  effect  of  letters  granted  by  a  court  of  probate  on  an  estate  of  a 
person  really  alive  is  determined  by  a  limitation  in  the  jurisdiction 
ef  such  courts  to  the  effect  that  their  probate  courts  are  given  juris- 
diction only  over  the  estates  of  persons  actually  dead ;  •  and  hence, 
administration  granted  upon  the  estate  of  a  living  person,  though 
he  is  supposed  to  be  dead,  is  in  such  jurisdictions  deemed  an  absolute 
■ullity,  and  may  be  collaterally  attacked.  The  death  is  considered 
as  being  a  fundamental  prerequisite  to  the  exercise  of  jurisdiction  of 
such  courts.**  All  acts  done  by  the  executor  or  administrator,  per- 
formed by  him  under  letters  granted  upon  the  estate  of  a  person 
supposed  to  be  dead  but  who  subsequently  proved  to  be  alive,  are 
likewise  null  and  void ;  **  and  this  result  is  reached  although  every 
step  in  the  proceedings  has  been  taken  with  perfect  regularity.** 
Hence  if  the  person  on  whose  estate  letters  of  administration  are 

7.  In  the  goods  of  W.  T.  Norri^  27  y.  Com.,  101  Pa.  St.  273,  47  Am.  Hep. 
L.  J.  P.  &  M.  4;  1  Sw.  ft  Tr.  6,  2  Eng.  710;  Can-  v.  Brown,  20  E.  I.  215,  38 
Rnl.  Caa.  91  and  note.  Atl.  9,  78  A.  S.  R.  855,  38  L.E.A.  294; 

8.  Note:  2  Eng.  RnL  Cas.  93.  Moore  v.  Smith,  11  Rich.  L.  (S.  C.) 

9.  Barton  t.  Kimmerly,  166  Ind.  669,  73  Am.  Dee.  122  and  note;  With- 
609,  76  N.  E.  260,  112  A.  S.  E.  252;  era  v.  Pattenon,  27  Tex.  491,  86  Am. 
Peterson  y.  Vanderburgh,  77  Minn.  Dec  643;  Andrews  y.  Avory,  14  Grat 
218,  79  N.  W.  828,  77  A.  S.  E.  671.  (Va.)  229,  73  Am.  Dec  355;  Selden 

10.  Duncan  y.  Stewart,  25  Ala.  408,  v.  Kennedy,  104  Va.  826,  52  S.  E.  635, 
60  Am.  Dec  527;  Beckett  v.  Selover,  113  A.  S.  E.  1076,  7  Ann.  Cas.  879,  4 
7  CaJ.  215,  68  Am.  Dec  237;  Haynes  v.  L.R.A.(N.S.)  944;  Melia  y.  Simmons, 
Meeks,  10  CaL  110,  70  Am.  Dec  703;  45  Wis.  334,  30  Am.  Rep.  746  and 
New  York  Life  Ins.  Co.  y.  Chittenden,  note. 

134  la.  613, 112  N.  W.  96, 120  A.  S.  R.  Notes:  18  LJt.A.  243;  4  Ann.  Cas. 

444, 13  Ann.  Cas.  408, 11  L.E.A.(N.8.)  1119. 

233;  Snow  v.  Russell,  93  Me.  362,  45  11.  Thomas  y.  People,  107  111.  517, 

Atl.  305,  74  A.  S.  R.  350;  Springer  47  Am.  Rep.  458  and  note 

y.  Shavender,  118  N.  C.  33,  23  S.  E.  Note:  21  L.R.A.  147. 

976,  54  A.  S.  R.  708,  33  L.R.A.  775;  12.  Withers  y.   Patterson,  27   Tex. 

McPherson  v.  Cunliff,  11  Serg.  &  R.  491,  86  Am.  Doc  643. 
(Pa.)   422,  14  Am.  Dec.  642;  Devlin 
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granted  is  not  in  fact  dead,  the  court,  it  has  been  said,  would  be 
acting  ultra  vires  in  appointing  an  administrator.^'  Such  letters  of 
administration  may  be  attacked  anywhere  in  any  proceeding,  if  the 
supposed  decedent  was  not  actually  dead,  and  the  fact  that  the  pro- 
bate eourt  may  have  found  and  that  the  record  may  recite  that  the 
testator  is  dead  is  not  conclusive,  but  is  wholly  immaterial.**  It  has 
even  been  held  that  no  estoppel  can  operate  to  sustain  the  grant  of 
letters  on  an  estate  of  the  supposed  decedent  And  so,  where  the 
children  of  a  person,  under  a  misapprehension  of  facts,  admitted 
an  allegation  in  a  proceeding  for  the  sale  of  their  ancestor's  land 
by  his  administrator  to  the  effect  that  he  was  dead,  and  submitted 
to  a  decree  for  the  sale  of  the  land,  they  have  been  allowed  to  impeach 
such  decree  in  a  collateral  proceeding,  and  avoid  the  estoppel  of 
title  derived  through  it,  by  showing  that  their  ancestor  was  living 
at  the  date  of  the  decree.*'  Distinct  from  the  question  of  an  erro- 
neous finding  of  the  jurisdictional  fact  of  death  is  the  question  as 
to  the  necessity  of  pleading  and  averring  such  fact  in  petitions  for 
letters  of  administration.  In  this  connection  it  has  been  held  that 
the  appointment  of  an  administrator  cannot  be  collaterally  attacked 
because  the  petition  for  administration  fails  to  allege  the  death  of 
the  intestate,  on  the  ground  that  the  jurisdiction  of  the  court  does 
not  depend  upon  the  formality  of  the  petition  or  adherence  to  any 
technical  rule  of  procedure.** 

89.  Effect  of  Return  of  Supposed  Decedent — Apart  from  cases 
under  special  statutes  the  general  rule  is  that  where  a  person  acts 
as  administrator  of  the  estate  of  a  supposed  decedent  under  letters 
granted  to  him  on  the  assumption  that  such  person  is  dead,  every 
one  dealing  with  an  administrator  thus  appointed  is  conclusively  pre- 
sumed to  know,  if  the  supposed  intestate  should  subsequently  turn 
up  alive,  that  tiie  grant  of  administration,  and  all  acts  done  under 
it,  would  be  absolutely  void.*'  In  such  cases  those  who  undertake 
to  act  upon  the  presumption  of  death  must  bear  the  consequences 
of  the  failure  of  that  presumption.*'  The  mere  taking  possession  of 
the  property  of  a  living  person  supposed  to  be  dead,  by  virtue  of 
special  letters  of  administration,  does  not  render  his  estate  liable  for 
costs  and  disbursements  in  administration,  although  the  special  admin- 

13.  Doncan  ▼.  Stewart,  25  Ala.  408,       16.  Manning  t.  Leigfaton,  66  Vt  84, 
60  Am.  Deo.  527;  Thomas  v.  People,   26  Atl.  258,  24  LJIA.  684. 

107  111.  517,  47  Am.  Rep.  458;  D'Arus-  17.  Thomas  v.  People,  107  DL  617, 

ment  t.  Joneo,  4  Lea  (Tenn.)  251,  40  47  Am.  Rep.  458.    See  infra,  par.  90, 

Am.  Rep.  12.  as  to  cases  under  special  statutes. 

14.  Withers  y.  Patterson,  27   Tex.  18.  Devlin  v.  Com.,  101  Pa.  St  273, 
4S1,  86  Am.  Dec.  643.  47    Am.    Rep.    710;    D'Arusment    v. 

Note:  81  A.  S.  R.  543.  Jones,  4  Lea  (Tenn.)  261,  40  Am.  Rep. 

16.  Springer  v.  Shavender,  116  N.   12. 
C.  12,  21  S.  E.  397,  47  A.  S.  R.  791, 
33  L.R.A.  772.  , 
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istrator  acted  in  good  faith,  or  under  circumstances  which  afforded 
reasonable  grounds  for  believing  that  he  was  dead.^»  However,  it 
has  been  held  that  where  the  estate  of  an  absentee  has  been  admin- 
istered, and  the  insurer  of  his  life,  rather  than  stand  suit  on  the 
policy,  and  litigate  the  question  of  death,  has  paid  the  loss  to  ihe 
administrator,  the  money  thus  paid  cannot  be  recovered  back  when 
it  thereafter  appears  that  the  al»entee  is  alive.** 

90.  Statutes  Authorizing  Determiiutioii  of  Fact  of  Death. — From 
time  to  time  statutes  have  been  enacted  attempting  to  vest  juris-' 
diction  in  probate  courts  over  the  administration  of  the  estates  of 
absentees  under  certain  circumstances,  or  at  lea^t  to  empower  them 
to  determine  the  actual  fact  of  death,  and  on  finding  such  fact  to 
proceed  and  grant  letters  of  administration.  Accordin^y  it  has  been 
decided  in  some  states  that,  under  the  forms  of  their  statutes,  sur^ 
rogates  had  authority  to  issue  letters  of  administration  when  it  was 
judicially  determined  that  a  party  was  dead,  although  such  party 
was  alive.^  In  such  jurisdictions  it  was  necessary,  however,  in  order 
to  sustain  the  grant  of  letters,  that  there  should  be  actual  evidence 
of  death  produced.*  The  courts  have  elsewhere  held  that  the  legis- 
lature canncft  vest  in  the  probate  courts  jurisdiction  to  grant  admin- 
istration of  the  estate  of  a  living  person  whether  granted  on  direct 
evidence  of  death,  or  on  the  presumption  arising  from  the  fact  of 
absence  unheard  from  for  seven  years.* 

91.  Constitutionality  of  Special  Statutes  as  to  Administration  of 
Absentees'  Estates. — It  has  been  held  that  the  due  process  of  law 
clause  of  the  fourteenth  amendment  to  the  constitution  of  the  United 
States  does  not  wholly  deprive  a  state  of  the  power  to  confer  juris- 
diction on  its  courts  to  administer  the  estates  of  absentees,  irrespective 
of  the  fact  of  death,  by  special  and  appropriate  proceedings  distinct 
from  the  general  law  for  the  settlement  of  the  estates  of  decedents; 
and  that  fixing  the  period  of  a  person's  absence  from  his  last  domi- 
cil  within  the  state  at  seven  years,  or  more,  before  his  estate  could 
be  administered  under  the  special  proceedings,  is  not  so  unreason- 
able as  to  render  the  statute  repugnant  to  such  due  process  of  law 
clause;  and,  furthermore,  that  the  notice  required  to  be  given  by 

19.  Clapp  T.  Hoog,  12  N.  D.  600,    (L.  ed.)  896. 

98  N.  W.  710,  102  A.  S.  E.  589,  65  Note:  79  Am.  Dee.  65. 

LJI.A.  T67.  2.  Roderigas    v.    East    River    Sav. 

20.  New  York  Life  Ins.  Co.  v.  Chit-  Inst,  76  N.  Y.  316,  32  Am.  Rep.  309. 
tenden,  134  la.  613, 112  N.  W.  96,  120  Note :  79  Am.  Dee.  65. 

A.  S.  R.  444,  13  Ann.  Cas.  408  and  3.  Baltimore  Savings  Bank  v. 
note,  11  L.R.A.(N.S.)  233  and  note.  Weeks,  103  Md.  601,  64  Atl.  295,  6 
1.  Roderigas  v.  East  River  Sav,  L.R.A.(N.S.)  690;  Moore  ▼.  Smith,  11 
Inst.,  63  N.  Y.  460,  20  Am.  Rep.  555;  Rich.  L.  (S.  C.)  569,  73  Am.  Dec.  122 
Scott  T.  McNeal,  5  Wash.  309,  31  Pac.  and  note.  And  aee  generally,  infra, 
873,  34  A.  S.  R.  863,  reversed  by  154  par.  9L 
U.  S.  34,  14  S.  Ct.  1108,  38  U.  S. 
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order  of  publication  before  an  administrator  could  be  appointed,  and 
the  safeguards  provided  for  the  protection  of  the  property  of  the 
absentee  in  case  of  his  return,  satisfied  the  requirements  of  the  con- 
stitution in  this  respect*  Accordingly,  it  is  a  general  rule  that,  whem 
reasonable  provision  is  made  for  giving  notice,  the  legislature  maj 
provide  for  the  administration  of  the  estates  of  persons  who  absent 
themselves  from  the  state  and  conceal  their  whereabouts  for  a  cw- 
tain  specified  period  of  years,  and  that  such  property  may  be  admin- 
istered upon  in  the  same  form  of  proceeding  as  is  provided  for  admin- 
istration upon  the  property  of  a  person  deceased,  and  that  such 
administration  will  be  valid  as  against  the  absentee  and  all  persona 
interested  although  he  is  in  fact  not  dead.*  But  where  a  state  law 
does  not  provide,  among  other  things,  for  adequate  notice  las  a  pre- 
requisite to  the  proceedings  for  the  administration  of  the  estate  of 
an  absentee  it  would  be  repugnant  to  the  fourteenth  amendment* 
It  has  been  held,  however,  that  personal  notice  to  the  absentee  is 
not  a  prerequisite  to  the  validity  of  such  proceedings.'  In  the  absence 
of  a  law  providing  for  the  administration  of  the  estate  of  an  absentee 
as  such,  it  was  held  that  under  a  law  giving  jurisdiction  to  a  court 
to  administer  estates  of  deceased  persons,  the  issuance  of  letters  of 
administration  upon  the  estate  of  a  person  who  is  in  fact  alive  is 

4.  Cmmius  v.  Beading  School  Dist.,  property) ;  and  Carr  v.  Brown,  20  R. 
198  U.  S.  458,  25  S.  Ct  721,  49  U.  S.  I.  215,  38  Atl.  9,  78  A.  S.  B.  855,  38 
(L.  ed.)  1125,  3  Ann.  Cas.  1121,  affirm-  L3.A.  294  (holding  that  a  statute  au- 

■   ing  206  Pa.  St.  469,  56  Atl.  16,  98  A.  thorizing  administration  npon  the  ee- 

S.  B.  790.     See  generally,  Constitd-  tate  of  an  absentee  is  nneonstitutional 

TiONAii  Law,  vol.  6,  p.  433  et  seq.  and  that  proceedings  thereunder  are 

5.  Cunnius  v.  Beading  School  Dist.,  void  ab  initio,  on  the  ground  that  the 
198  U.  S.  458,  25  S.  Ct.  721,  49  U.  S.  only  jurisdiction  of  the  court  is  in  re- 
(L.  ed.)  1125,  3  Ann.  Cas.  1121;  Bar-  speet  to  the  estates  of  deceased  per- 
ton  V.  Kimmerley,  165  Ind..609,  76  N.  sons). 

E.  250,  112  A.  S.  R.  252;  New  York  6.  Clapp  v.  Hong,  12  N.  D.  600,  9» 
life  Ins.  Co.  V.  Chittenden,  134  la.  613,  N.  W.  710, 102  A,  S.  B.  589,  65  L.E.A. 
112  N.  W.  96,  120  A.  S.  B.  444,  13  757  (holding  that  the  taking  of  posses- 
Ann.  Cas.  408,  11  L.B.A.(N.S.)  233;  sion  of  the  property  of  a  person  who 
Nelson  v.  Blinn,  197  Mass.  279,  83  N.  had  disappeared  under  eircnmstanees 
E.  889, 125  A.  S.  R.  364,  14  Ann.  Cas.  which  afford  reasonable  grounds  for 
147, 15  LJft.A.(N.S.)  651,  affirmed  222  believing  he  was  dead,  is  not  such  no- 
n.  8.  If  32  S.  Ct  1,  56  n.  S.  (L.  ed.)  tice  to  the  owner  as  would  validate 
65,  Ann.  Cas.  1913B  565.  the  proceedings) ;  Selden  v.  Kennedy, 

But  see  contra,  Baltimore  Savings  104  Va.  826,  52  S.  E.  635, 113  A.  S.  E- 
Bank  v.  Weeks,  103  Md.  601,  64  AU.  1076,  7  Ann.  Cas.  879,  4  LJEl.A.(N.S.) 
295,  6  Lja.A.(N.S.)  690  (holding  that  944  and  note.  See  generally,  CoNsn- 
the  legislature  cannot  confer  upon  the  tctiom-aii  Law,  voL  6,  p.  446  et  seq. 
court  jurisdiction  to  make  a  conclusive  7.  Nelson  v.  Blinn,  197  Mass.  279, 
determination  without  inquiry  as  to  the  83  N.  E.  889,  126  A.  S.  R.  364,  14 
fact  that  a  person  who  has  been  ab-  Ann.  Cas.  147,  15  L.B.A.(N.S.)  651, 
sent  for  more  than  seven  years  ia  aff'd  in  222  U.  S.  1,  32  S.  Ct.  1,  56  U. 
dead,   and   proceed  to   distribute   his    S.  (L.  ed.)  65,  Ann.  Cas.  1913B  555. 
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void  and  of  no  effect  as  against  him.*  Under  the  rule  that  a  stat- 
ute is  unconstitutional  which  authorizes  administration  upon  the 
estate  of  an  absentee  notwithstanding  the  fact  that  he  may  not  be 
dead,  it  is  clear  that  letters  of  administration  issued  under  such  cir- 
cumstances, if  the  supposed  decedent  was  in  fact  alive,  would  be 
subject  to  collateral  attack ;  *  and  this  has  been  held  to  be  the  rule 
even  if  such  laws  should  provide  for  public  notice  to  the  next  of 
kin  and  creditors.^**  In  addition  to  provisions  for  giving  such  notice 
as  will  meet  the  requirements  of  the  due  process  clause  of  the  fed- 
eral constitution,  it  is  required  that  a  reasonable  period  of  time  of 
absence  be  prescribed  before  such  proceedings  may  be  instituted,** 
and  that  the  necessary  safeguards  for  the  restoration  of  the  prop- 
erty to  the  absentee  in  the  event  of  his  return  are  provided  by  pro- 
visions authorizing  the  revocation  of  the  administration  and  recov- 
ery of  the  estate  at  any  time  on  proof  that  the  absentee  is  in  fact 
alive.** 

IV.  Renunciation,  Rbvooation  and  Discharqb 

ReMmeiation 

92.  Right  of  Renunciation. — ^A  person  nominated  as  executor  in 
a  paper  purporting  to  be  a  will  is  under  no  legal  obligation  to  accept 
the  office.**  He  may  voluntarily  renounce  for  reasons  that  do  not 
involve  mercenary  motives,  but  he  has  no  right  to  make  merchandise 
of  the  confidence  reposed  in  him  by  a  testator,  and  an  agreement 
for  a  consideration  to  renounce  an  executorship  is  illegal.**  The 
ancient  rule  of  the  common  law  was,  that  where  several  persons 
were  named  as  co-executors  one  could  not  refuse  to  accept  the  appoint- 
ment without  preventing  all  of  the  others  from  qualifying  or  execut- 
ing the  will.    This  rule  was  modified  by  the  statute  of  21  Henry 

8.  Soott  T.  MoNeal,  164  IT.  S.  34, 14  (L.  ed.)  1125,  3  Ann.  Cas.  1121,  affiim- 
S.  Ct.  1108,  38  U.  S.  (L.  ed.)  896.  ing  206  Pa.  St.  469,  56  Atl.  16,  98  A. 
See  Barton  v.  Kimmerley,  166  Ind.  S.  E.  790;  Selden  v.  Kennedy,  104  Va. 
609,  76  N.  E.  250,  112  A.  S.  E.  252;  826,  52  S.  E.  635,  113  A.  S.  R.  1076, 
and  see  also  snpra,  par.  88.  7  Ann.  Cas.  879,  4  L.R.A.(N.8.)  944. 

9.  Note:  4  Ann.  Cas.  1119.  12.  Cnnniue  v.  Reading  School  Dist., 

10.  Scott  v.  McNeal,  154  U.  8.  34,  198  U.  S.  458,  25  S.  Ct.  721,  49  U.  S. 
14  S.  Ct.  1108,  38  U.  S.  (L.  ed.)  896,  (L.  ed.)  1125,  3  Ann.  Cas.  1121,  aflann- 
reversing  5  Wash.  309,  31  Pae.  873,  34  ing  206  Pa.  St.  469,  56  Atl.  16,  08  A. 
A.  S.  R.  863;  Baltimore  Savings  Bank  S.  E.  790. 

T.  Weeks,  110  Md.  78,  72  Atl.  475,  22  13.  Adams  v.   Readnonr,   134  Ey. 

L.R.A.(N.S.)  221;  Selden  v.  Kennedy,  230, 120  S.  W.  279,  20  Ann.  Caa.  833; 

104  Va.  826,  52  S.  E.  635, 113  A.  S.  R.  Dodd  v.  Anderson,  197  N.  Y.  466,  90 

1076,  7   Ann.   Cas.  879  and  note,  4  N.   E.   1137,   18  Ann.    Caa.   738,   27 

L.R.A.(N.S.)  944.  L.R.A.(N.S.)  336. 

11.  CnnnioB  t.  Reading  School  Dist.,  14.  Ellicott  v.  Chamberlin,  38  N.  J. 
198  U.  S.  468,  25  S.  Ct.  721,  49  U.  S.  Eq.  604,  48  Am.  Rep.  327  and  note. 
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VIII,  chapter  4,  so  as  to  permit  one  or  more  of  those  named  as 
co-executors  to  decline  the  office.^*  So  also,  in  England,  by  the  Court 
of  Probate  Act  (20  &  21  Viet,  c.  77)  s.  79,  it  is  provided  that  upon 
renunciation  of  any  executor  his  rights  in  respect  of  the  executor- 
ship shall  wholly  cease,  and  the  representation  to  the  testator  and 
the  administration  of  his  effects  shall  devolve  and  be  committed  in 
like  manner  as  if  such  person  had  not  been  appointed  executor.^* 
And  in  this  country  a  similar  right  of  renunciation  is  recognized  in 
the  case  of  letters  of  administration,  so  that  anyone  entitled  to  receive 
such  letters  may  renounce  the  right.^'  After  a  renunciation  of  the 
right  to  letters  testamentary  or  of  administration  has  been  made  the 
question  may  arise  whether  it  can  be  recalled  or  revoked.  Some 
courts  have  held  that  an  executor  may  retract  his  renunciation  at 
any  time  until  it  has  been  filed,*^  or  at  any  time  before  the  actual 
grant  of  letters  to  another.^*  But  the  better  rule  seems  to  be  that 
a  party  who  is  entitled  to  letters  cannot  revoke  his  renunciation  after 
it  has  been  duly  filed,*^  though  in  all  cases  it  would  seem  that  a 
renunciation  procured  by  mistake  may  be  withdrawn  if  prompt  action 
to  that  end  is  taken.*  The  acceptance  of  an  executor  must  be  entire,* 
and  though  an  executor  may  in  the  first  instance  decline  the  office, 
after  he  has  accepted  and  qualified  he  will  not,  as  a  general  rule, 
thereafter  be  permitted  for  his  own  convenience  to  resign  and  volun- 
tarily put  aside  its  responsibilities.*  This  was  the  common  law  rule, 
and  it  applied  to  both  administrators  and  executors  who  had  duly 
qualified  and  entered  on  the  performance  of  his  duties.* 

93.  Methods  of  Renunciation. — ^The  courts  are  not  technical  with 
regard  to  the  form  of  a  renunciation  by  an  executor.  It  is  generally 
held  to  be  sufficient  if  it  appears  that  the  executor  has  not  inter- 
meddled in  the  estate  and  that  he  intends  to  renounce.*  Even  where 
the  statute  provides  that  the  refusal  of  the  executor  named  in  a  will 
to  accept  his  trust  must  be  communicated  in  writing  to  the  probate 
court,  and  though  it  is  held  that  he  cannot  be  compelled  to  comply 
with  such  provision,  nevertheless  his  failure  so  to  do  does  not  deprive 
the  court  of  the  power  to  act  when  his  refusal  to  act  has  been 

15.  Clark  ▼.  Patterson,  214  ID.  533,    99,  74  Am.  Dec.  616. 

73  N.  E.  806, 105  A.  S.  R.  127.  1.  Thomas  v.  Knighton,  23  Md.  318, 

16.  Notes:  2  Eng.  Rul.  Cas.  116;  12   87  Am.  De«».  671. 

Eng.  Rnl.  Cas.  8.  2.  Ross  t.  Barclay,  18  Pa.  St  179, 

17.  Alabama  Great  Sonthem  R.  Co.    55  Am.  Dee.  616. 

V.  ffill,  139  Ga.  224,  76  S.  E.  1001,  3.  Mclntyre  v.  Proetor,  148  N.  C. 

Ann.  Cas.  1914D  996,  43  L.R.A.(N.S.)  288,  69  S.  E.  39, 13  LJLA.(N.S.)  438 

236;  Stocksdale  v.  Conaway,  14  Md.  and  note. 

99,  74  Am.  Dee.  515.  Note :  12  Eng.  BaL  Cas.  8. 

18.  Note:  12  Eng.  Rnl.  Cas.  8.  4.  Mclntyre  v.  Proctor,  145  N.  C. 

19.  Adams   v.    Readnonr,  134  Kv.  288,  59  S.  E.  39, 13  LJIJL.{N.8.)  438 
236, 120  S.  W.  279,  20  Ann.  Cas.  833.  and  note. 

20.  Stocksdale  ▼.  Conaway,  14  Md.  5.  Note:  20  Ann.  Cas.  836. 
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clearly  signified.*  As  a  rule,  however,  there  must  be  an  actual  renun- 
ciation, and  the  courts  will  not  recognize  and  act  on  a  mere  agree- 
ment to  renounce.'  And  though  it  is  held  that  the  renunciation 
may  be  made  either  in  writing  or  by  an  appearance  in  court,  in 
either  case  it  should  be  of  record  in  court,  and  until  this  is  done 
no  other  person  can  take  out  letters  of  administration  c.  t.  a.  In 
lieu  of  a  formal  resignation  a  decree  of  disqualification  may  be  given 
the  same  effect  and  letters  may  thereupon  be  issued  to  another.' 
Constructive  renunciation  by  an  executor  may  sometimes  be  inferred 
by  his  acts  and  omissions, -as  by  failure  to  taJce  out  letters  for  many 
years  after  the  testator's  death.*  So,  where  the  remaining  executors 
are  authorized  to  execute  a  power  conferred  by  the  will  in  case  of  a 
renunciation  by  part  of  the  executors,  it  is  generally  held  that  a 
renunciation  by  one,  for  the  purpose  of  supporting  the  exercise  of 
the  power,  may  be  inferred  from  his  failure  to  make  any  attempt 
to  qualify  or  exercise  any  powers  as  an  executor,  and  his  renuncia- 
tion need  not  appear  of  record.*'  Occasionally  statutes  expressly 
establish  a  time  limit  within  which  after  appointment  the  executor 
must  appear  and  accept  the  trust  and  qualify  by  filing  a  bond  under 
penalty  of  losing  the  right  to  serve.**  A  renunciation  of  the  right 
to  an  estate  has  been  held  to  carry  with  it  impliedly  a  renunciation 
of  the  right  to  act  as  administrator.*' 

94.  Renunciation  of  Executorship  and  Not  Trusteeship. — ^The  same 
individual  is  frequently  appointed  in  testamentary  instruments  as 
both  executor  and  trustee.  The  authorities  are  divided  as  to  whether 
he  may  accept  one  of  these  offices  and  renounce  the  other.  It  has 
been  held  that  when  an  executor  resigns  or  is  removed,  his  power 
as  trustee  devolving  upon  him  by  virtue  of  his  executorship  is  re- 
voked ;  *•  or  that  in  the  absence  of  anything  indicating  a  different 
result  an  executor  who  has  renounced  his  office  as  such  will  be 
deemed  to  have  renounced  also  such  trusts  conferred  by  the  will 
as  axe  personal  and  discretionary ;  **  or  that  a  renunciation  of  exec- 
utorship is  at  least  some  evidence  of  intention  to  have  nothing  to 
do  with  the  estate.**    On  the  other  hand,  it  is  held  that  the  renun- 

«.  Kilton  V.  Anderson,  18  E.  L  136,  Ann.  Gas.  iai4D  996,  43  L.R.A.(N.S.) 

25  Atl.  907,  49  A.  S.  R.  75L  236;  Hodgin  v.  Toler,  70  la.  21,  30 

7.  Note:  20  Ann.  Gas.  840.  N.  W.  1,  59  Am.  Rep.  435. 

8.  Adams  v.  Readnour,  134  Ky.  230,  12.  Charles  v.  Charles,  8  Grat  (Va.) 
120  S.  W.  279,  20  Ann.  Gas.  833  and  486,  56  Am.  Deo.  155. 

note.  13.  Tnckerman  ▼.  Currier,  54  Colo. 

9.  Adams  ▼.  Readnour,  134  Ky.  230,  25,  129  Pac.  210,  Ann.  Caa.  1914C 
120  S.  W.  279,  20  Ann.  Cas.  833  and  599;  Starr  v.  Willoughby,  218  111.  485, 
note;  Marr  ▼.  Peay,  6  N.  C.  84,  6  76  N.  E.  1029,  2  L.R.A.(N.S.)  623. 
Am.  Dee.  521.  14.  Beekman  v.  Boneor,  23  N.  T. 

10.  Note:  20  Ann.  Cas.  838.  298,  80  Am.  Dee.  269. 

11.  Alabama  Great  Sonthem  B.  Co.       15.  Dnnning  v.   Ocean  Nat.   Bank, 
▼.  HiU,  139  Ga.  22^  76  S.  E.  1001.    61  N.  T.  497, 19  Am.  Rep.  293. 
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dation  of  the  office  of  executor  does  not  imply  a  lenunciatioa  of 
a  power  not  pertaining  to  that  office  and  not  connected  with  the 
administrative  functions  of  an  executor.  Thus  a  power  to  revoke 
a  legacy  and  make  new  distribution  is  independent  of  the  office  of 
executor,  and  may,  under  this  rule,  be  retained  notwithstanding 
the  renunciation  of  the  executorship.^* 

Revocation 

95.  Powers  of  Court  as  to  ReTocation. — ^The  power  to  remov«  an 
executor  or  administrator  is  generally  given  by  statute.  It  seems, 
however,  that  a  court  of  probate  has  inherent  powers  in  the  prem- 
ises, which  may  be  exercised  for  cause.*'  So,  the  court  having  juris- 
diction of  a  petition  for  the  removal  of  an  executor  or  administrator 
has  a  very  large  discretion  in  determining  whether,  upon  the  facts 
presented  to  it,  the  representative  appointed  by  it  should  be  re- 
moved;** though,  as  a  rule,  it  may  exercise  such  discretion  only 
when  one  or  more  of  the  statutory  causes  for  revocation  are  prop- 
erly presented  to  it.**  The  application  to  revoke  must  be  brought 
within  the  time  allowed  by  law,**  and  must  be  presented  by  a  party 
having  some  interest  recognized  by  law.*  As  a  rule  those  interested 
in  the  appointment  of  an  executor  or  administrator  are  deemed  like-  ■ 
wise  to  have  an  interest  entitling  them  to  ask  for  his  removal.  In 
addition,  it  is  generally  recognized  that  a  co-executor  or  co-admin- 
istrator has  such  interest.'  The  judge  of  probate  is  sometimes  ex- 
pressly authorized  by  the  statute  to  remove  an  executor  or  admin- 
istrator on  his  own  motion  when  the  facts  justify  it,  and  it  seems  -^ 
that  in  such  case  the  source  of  the  information  on  which  the  judge 
acts  is  immaterial,  and  that  he  may  act  on  his  own  knowledge  or 
on  information  derived  from  others.*  Frequently  the  probate  courts 
are  given  the  exclusive  jurisdiction  of  the  repeal  or  revocation  of 
letters  testamentary  and  of  administration.*  And  appellate  courts 
are  sometimes  denied  original  jurisdiction  in  the  matter.*  While 
an  executor  remains  in  his  relation  as  such  the  court  having  juris- 
diction over  his  removal  can,  as  a  general  rule,  take  only  direct 

16.  Mallet  v.  Smith,  6  Biefa.  Eq.  (8.  1.  Coltart  v.  Allen.  40  Ala.  165.  88 
e.)  12,  60  Am.  Deo.  107.  Am.  Deo.  757. 

17.  Waters  v,   Stickney,  12  Allen  2.  Sperb  v.  McCoun,  110  N.  Y.  606, 
(Mass.)  1,  90  Am.  Deo.  122;  Morgan  18  N.  E.  441,  1  L.RJL  490. 

▼.  Dodge,  44  N.  H.  255,  82  Am.  Deo.  Note:  138  A.  S.  R.  552,  553. 

213.  8.  Note:  138  A.  S.  B.  55L 

Note:  138  A.  S.  B.  626.  4.  Haynes  v.  Meeks,  10  CaL  110,  76 

18.  Note:  138  A.  S.  B.  526.  Am.  Deo.  703;  Neal  v.  Boykin,  129  Ga. 

19.  Clark  ▼,  Patterson,  214  lU.  533,  676,  59  S.  E.  912,  121  A.  8.  B.  237, 
73  N.  E.  806, 105  A.  S.  R.  127.  5.  Hecht  v.  Carey:  13  Wyo.  164^  78    . 

20.  Stocksdale  v.  Conaway,  14  Md.  Pao.  705, 110  A.  8.  B.  981. 
99,  74  Am.  Dec.  515. 
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steps  to  remove  him  from  office.  Thus,  it  has  been  held  that  the 
oourt  cannot  appoint  a  trustee  to  supersede  him  in  the  exercise  of 
his  functions  as  executor.*  On  the  other  hand,  it  has  been  held 
that  an  executor  may  be  removed  by  the  probate  court  only  by  a 
grant  of  letters  cum  testamento  annexe  to  another.' 

96.  Grounds  for  Revocation  in  General. — ^Whatever  may  be  the 
right  of  an  executor  to  appointment,  he  may  always  be  removed 
after  appointment,  unless  he  discharges  the  duties  of  his  trust  faith- 
fully, and  as  directed  by  law.*  So,  it  is  held,  his  letten  may  be 
rwoked  for  failure  to  file  the  bond  required  by  law.*  Some  courts, 
however,  hold  that  the  mere  failure  to  give  a  valid  bond  is  no 
ground  for  the  removal  of  either  an  executor  or  administrator,  and 
that  the  most  that  can  be  required  is  the  furnishing  of  such  bond.** 
The  failure  of  an  executor  or  administrator  to  make  and  return  an 
inventory  of  the  estate  represented  by  him,  as  required  t^y  law,  is 
a  violation  of  his  duty,  for  which  he  is  liable  to  be  removed.**  In 
some  states  the  courts  are  required  to  remove  an  executor  or  admin- 
istrator who  does  not  file  a  true  inventory,"  but  the  general  rule 
of  practice  seems  to  be  that  the  court  having  jurisdiction  of  the  estate 
is  vested  with  discretion  in  this  connection.**  So,  although  the 
law  may  require  an  executor  to  file  his  accounts  at  specified  times, 
his  failure  to  do  so  does  not  usually  require  his  dismissal  from  office. 
It  is  generally  sufficient  if  tlie  account  is  filed  as  soon  as  demanded, 
or  at  least  before  a  demand  is  made  for  revocation  of  letters  on 
account  of  such  omission ;  **  and  whether  or  not  the  letters  should 
be  revoked  for  this  reason  is  likewise  a  matter  which  rests  largely 
in  the  sound  discretion  of  the  court*'  As  instances  in  which  quali- 
fied or  limited  letters  of  administration  have  been  granted  on  a 
qtecial  occasion  justifying  their  revocation  when  the  cause  of  such 
q>ecial  grant  has  ceased,  may  be  mentioned  administration  granted 
during  the  minority  of  an  executor,  or  during  a  suit  about  a  will, 
or  during  the  executor's  absence.** 

97.  Fraud  and  Mismanagement  as  Grounds  for  Revocation. — Amoag 
the  recognized  grounds  for  the  removal  of  an  executor  or  admin- 
istrator, are  fraud  or  unfaithfulness  in  the  administration,*'  ;raste, 

6.  Greenland  v.  Waddell,  118  N.  T.       Not«:  138  A.  8.  B.  632. 

234,  22  N.  E.  367, 15  A.  S.  B.  400.  12.  Melizet's  Appeal,  17  Pa.  St.  449, 

7.  ■^oksbtug  V.  Vicksbnrg,  1  How.  55  Am.  Dee.  573. 

(Miss.)  379,  31  Am.  Dec  167.  IS.  Note:  138  A.  8.  B.  632. 

8.  Note:  138  A.  8.  B.  638.  14.  Saceession  of  Benton,  108  La. 

9.  Morgan  ▼.  Dodge,  44  N.  H.  266,  494,  31  So.  123,  59  LJLA.  135. 
82  Am.  Dec.  213.  16.  Note:  138  A.  8.  B.  534. 

Note:  138  A.  S.  B.  631.  16.  Morgan  v.  Dodge,  44  N.  H.  265, 

10.  Note:  138  A.  S.  B.  631.  82  Am.  Deo.  213. 

11.  Lneich  v.  Medin,  8  Nev.  93,  93  17.  Smith  v.  Bryson,  82  N.  C.  287, 
Am.  Dee.  376.  93  Am.  Dec.  610 ;  Melmtyra  ▼.  PitMtor. 

B.  C.  L.  Vd.  XL— 7.  97 


Digitized  by  LjOOQ IC 


J  98  EXECUTORS  AND  ADMINISTBAT0E8         U  R.  C.  L. 

negligence,  and  mismanagement.**  In  all  cases  actual  fraud  is  ground 
for  removal.  For  example,  where  a  sale  of  land  has  been  canceled 
for  fraud,  the  court  may,  if  necessary  for  the  protection  of  the 
persons  and  property  concerned,  remove  the  administrator  who  made 
the  fraudulent  sale  and  appoint  an  administrator  de  bonis  non  or 
a  receiver  until  the  appointment  of  another  administrator."  But 
criminal  wrongdoing  is  not  a  prerequisite  for  the  removal  of  a  per- 
sonal representative.  Even  when  he  merely  fails  to  do  what  is 
necessary  to  protect  the  estate  he  may  be  removed,  though  he  may 
have  abstained  from  doing  anything  actually  wrong.***  One  of  the 
common  grounds  for  removal  is  misappropriation  of  funds  of  the 
estate,*  So  an  executor  may  be  removed  for  paying  out  funds  with- 
out authority  and  for  matters  not  justifying  such  payment*  Yet 
not  in  every  case  do  payments  made  without  authority  become  grounds 
for  removal.  For  example,  the  courts  have  not  penalized  in  this 
manner  fhe  making  of  excessive  payments  to  the  widow  on  account 
of  her  dower  without  having  it  ascertained  according  to  law.  They 
have  also  held  that  encroachment  by  an  executor  upon  the  principal 
of  the  estate  of  minor  legatees  in  advance  of  the  period  of  distribu- 
tion, for  their  maintenance  and  education,  is  not  ground  for  his 
removal,  in  the  absence  of  bad  faith  or  wanton  and  wasteful  inva- 
sion of  the  corpus  of  the  estate.  Failure  to  make  payments  required 
in  order  to  protect  an  estate  may  apount  to  mismanagement  justify- 
ing removal.  However,  it  has  been  held  that  an  executor  will  not 
be  removed  for  dereliction  in  not  paying  taxes  whereby  penalties 
and  interest  are  incurred  and  some  of  the  estate  is  sold,  if  Uie  lands 
are  redeemed  and  he  is  surcharged  in  his  account  with  the  penalties 
and  interest  incurred.* 

98.  Revocation  of  Irregular  and  Void  Letters. — Letters  testament- 
ary or  of  administration  may  be  revoked  where  they  were  issued 
without  jurisdiction  *  or  irregularly  or  illegally.  On  presentation 
of  a  petition  showing  the  facts,  it  is  usually  the  duty  of  the  court 
to  revoke  letters  issued  without  jurisdiction.'  Even  where  the  prior 
proceedings  were  absolutely  void,  prevention  of  abuses  and  preserva- 
tion of  order  in  the  records  would  seem  to  require  the  revocation 
of  letters  issued  in  such  proceedings  before  ma^ng  a  new -appoint* 

145  N.  C.  288,  59  S.  B.  39,  13  L.R.A.  360,  76  Atl.  558,  139  A.  8.  B.  767. 
(N.S.)  438;  Giddinsrs  ▼.  Steele,  28  Tex.       2.  Succession   of  Benton,   106   La. 

732,  91  Am.  Dec.  336.  494,  31  So.  123,  59  L.R.A.  135. 

18.  Lncich  v.  Medin,  3  Nev.  93,  93  3.  Pfefiferle  v.  Herr,  75  N.  J.  Eq. 
Am.  Dec.  376;  Morgan  v.  Dodge,  44  219,  71  Atl.  689, 138  A.  S.  R.  518  and 
N.  H.  255,  82  Am.  Dee.  213.  note. 

19.  Qiddings  v.  Steele,  28  Tex.  732,  4.  Morgan  v.  Dodge,  44  N.  H.  255, 
91  Am.  Dec.  336.  82  Am.  Dec.  213. 

20.  Lueich  v.  Medin,  3  Nev.  93,  93  6.  San  Pedro,  L.  A.  ft  S.  L.  R.  Co. 
Am.  Dec.  376.  v.  Bailey,  31  Nev.  377,  103  Pac  232, 

1.  Lister  ▼.  Hardin,  7«  N.  J.  Eq.    Ann.  Gas.  1912A  743. 

98 


Digitized  by  LjOOQ IC 


U  R.  C.  L.         EXECUTORS  AND  ADMINISTRATORS  H  99,  1<W 

meat.*  On  the  other  hand,*  where  the  granting  of  the  letters  was 
not  void  hut  merely  voidahle,  the  court  may  exercise  discretion  as  Ur 
whether  they  will  he  revoked  on  a  presentation  of  the  true  facts  of 
the  case.  For  example,  letters  will  not  necessarily  be  revoked  because 
they  were  issued  under  the  erroneous  supposition  that  the  grantee 
was  the  public  administrator,  where  he  is  otherwise  capable  an<J 
competent  to  acf 

99.  Effect  of  Reversal  of  Decree  or  Discovery  of  WilL — Letters 
testamentary  and  of  administration  c.  t.  a.  may  be  revoked  as  the 
outcome  of  subsequent  litigation  resulting  in  a  final  decree  reversing 
the  tuition  of  the  lower  tribunal  in  admitting  the  will  to  probate. 
The  office  of  executor  will  cease  upon  the  setting  aside  of  the  will 
naming  the  executor;*  and  where  letters  eta.  have  been  granted 
the  reversal  of  the  decree  probating  the  will  authorizes  their  revoca- 
tion and  the  appointment  of  another  administrator  under  the  gen- 
eral administration  statutes.*  So,  the  subsequent  probate  of  a  will 
may  require  the  revocation  of  letters  previously  granted."  It  has 
been  said  that  the  existence  of  a  valid  will  and  its  probate  will 
determine  conclusively  that  the  letters  of  administration  previously 
issued  were  improvidently  granted  and  should  be  revoked,  since 
letters  testamentary  must  be  issued  to  the  executor,  that  the  probate 
of  the  will  in  effect  revokes  the  prior  letters,  and  that  the  register 
of  wills  on  application  should  enter  the  formal  decree  of  revocation.** 
It  is  immaterial  that  creditors  and  legatees  will  probably  not  be  preju- 
diced by  the  refusal  of  letters  testamentary  to  the  ^ecutors  and  that 
the  continuance  in  office  of  the  administrator  will  facilitate  settle- 
ment of  the  estate.**  The  granting  of  a  second  administration  after 
the  probate  of  the  will  operates  as  a  complete  supersedeas  to  the 
prior  administration.** 

100.  Personal  Fitness,  Interests,  and  Capacity;  Nonresidence. — 
Habitual  drunkenness  has  been  recognized  as  ground  for  removal.** 
It  has  also  been  said  that  the  declaration  of  the  executor  would  be 
competent  against  him  to  show  that  he  was  unworthy  of  the  trust 
repc^ed  in  him,  and  therefore  should  be  removed  from  his  office.**^ 

6.  Morgan  ▼.  Dodge,  44  N.  E.  255,  Morgan  t.  Dodge,  44  N.  H.  255,  82 
82  Am.  Dec.  213.  Am.  Dee.  213. 

7.  Boynton  v.  Heartt,  158  N.  C.  488,       11.  Waltz's  Appeal,  242  Pa.  St.  167, 
74  S.  E.  470,  Ann.  Caa.  1913D  616.  88  Atl.  974»  49  L.R.A.(N.S.)  894  and 

8.  Kilton  V.  Anderson,  18  B.  L  136,  note. 

25  Atl.  907,  49  A.  S.  R.  761.  12.  "Waltz's  Appeal,  242  Pa.  St.  167, 

9.  Hamilton  v.  Williamn.  133  Ky.    88  AtL  974,  49  LJl.A.(N.S.)  894  and 
658,  US  S.  W.  358,  21  L.B.A.(N.S.)    note. 

975  and  note;  Kilton  ▼.  Anderson,  18       13.  Hunt  y.  Wilkinson,  2  Call  (Va.) 
B.  1. 136,  25  Atl.  907,  49  A.  S.  B.  751.    49, 1  Am.  Dec.  534. 

10.  Adams   v.   Readnoor,   134   Ky.       14.  Note:  138  A.  S.  B.  530. 

230, 120  S.  W.  279,  20  Ann.  Cos.  833;       15.  Be  Fowler,  156  N.  C.  340,  72  S. 
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Other  grounds  are,  the  arising  of  antagonistic  interests,  between 
such  personal  representative  and  the  beneficiaries  of  the  estate,** 
and  in  the  case  of  a  woman  her  subsequent  marriage.*'  In  some 
states  an  additiontd  ground  of  incapacity  or  incompetency  is  recog- 
nized. Yet  even  where  this  cause  exists  an  administrator  will  not 
ordinarily  be  removed  therefor  if  he  seems  to  possess  the  same  capacity 
that  he  did  when  he  was  appointed.**  If  an  executor  or  administrator 
becomes  a  nonresident,  he  may  be  removed  on  the  application  of  any 
person  interested  in  the  estate.**  But  it  seems  that  in  the  absence  of  a 
statute  to  that  effect  such  removal  does  not  of  itself  revoke  or  vacate  his 
letters  testamentary.**  Nor,  it  is  held,  can  a  nonresident  executor 
who  continues  his  nonresidence,  but  nevertheless  comes  into  the  state 
to  attend  to  the  business  of  his  executorship,  be  suspended  or  removed 
solely  on  the  statutory  ground  that  he  has  permanently  removed 
from  the  state.* 

101.  Right  to  Resign  and  Be  Discharged. — ^An  executor  or  admin- 
istrator who  has  once  qualified  and  entered  upon  the  duties  of  his  office 
has  no  right  to  resign,*  but  necessarily  continues  to  stand  before  the 
court  in  that  capacity,  subject  to  all  orders  properly  directed  to  him 
as  such,  until  his  resignation  has  been  accepted  and  he  has  been  dis- 
charged therefrom  according  to  law.*  Nevertheless,  under  some  cir- 
cumstances the  court  may  permit  a  resignation  to  be  made,  and  it  has 
been  held  that  a  married  woman  may,  without  the  concurrence  of  her 
husband,  resign  letters  of  administration  granted  to  her  before  mar- 
riage.* On  the  other  hand  it  has  been  held  that  in  the  absence  of 
express  statutory  authority,  an  executor  and  testamentary  trustee  who 
has  qualified  cannot  be  permitted  to  resign  in  order  to  place  the  trust 
estate  in  possession  of  a  member  of  testator's  family  for  greater 
economy  in  its  administration.*  When  an  administrator  of  an  estate 
has  fully  performed  his  duties  it  is  proper  for  him  to  make  application 
for  bis  discharge  as  such  administrator.  On  such  an  application  by 
a  surviving  administrator,  it  has  been  held,  the  representative  of  the 
estate  of  the  deceased  coadministrator  has  no  right  to  maintain  a 
taveat  to  such  application  and  prevent  a  discharge,  on  the  ground 
that  the  surviving  administrator  has  not  paid  to  ^e  estate  of  the 

E.  357,  Ann.  Cas.  1912A  85,  38  LJt.A.  Pae.  705,  110  A.  S.  R.  981. 

(N.S.)  745.  2.  Mclntyre  v.  Proctor,  145  N.  C. 

16.  Note:  138  A.  S.  B.  536.  288,  59  S.  E.  39,  13  L.B.A.(N.S.)  438 

17.  Teechemacher  v.  Thompson,  18   and  note. 

Cal.  11,  79  Am.  Deo.  151.  8.  In  re  Higgina,  15  Mont.  474,  39 

Note:  138  A.  S.  R.  530.  Pac.  506,  28  hJiJi.  116. 

18.  Note:  138  A.  S.  B.  534,  537.  4.  Rambo  v.  Wyatt,  32  Ala.  363,  70 

19.  Notes:  W8  A.  S.  R.  543;  3  Ann.  Am.  Dec.  544. 

Cas.  991.  5.  Mclntyre  v.  Proctor,  145  N.  C. 

20.  Note:  113  A.  S.  B.  663.  288,  59  S.  E.  39, 13  L.R.A.(N.S.)  438 
1.  Hecfat  T.  Carey,  13  Wyo.  154,  78   and  note. 
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deceased  coadminisixator  the  proper  amount  of  commissioDs  for  serv- 
ioes  rendered  by  the  latter.* 

Effect  of  RevoeaHon  and  DiscJiarge 

102.  Effect  of  Probate  of  Will  on  Acts  of  Administrator.— At  one 

time  the  rule  seems  to  have  been  firmly  established  that  if  administra- 
tion was  granted  on  the  supposition  that  no  will  existed,  and  it  subse- 
quently developed  that  there  was  a  will,  all  the  proceedings  under  the 
administration  were  void  and  could  be  assailed  eoUaterally.  And  this 
was  true  whether  the  will  was  suppressed,  or  its  existence  was 
unknown,  or  it  was  doubtful  who  was  executor,  or  he  was  concealed 
or  abroad  at  the  time  administration  was  granted.^  Now,  however, 
the  rule  seems  to  be  firmly  established  to  the  contrary.'  So,  in  nearly 
all  jurisdictions  where  letters  testamentary  or  of  administration  have 
been  revoked  or  vacated  as  having  been  improvidenUy  granted,  the 
acts  of  the  executor  or  the  administrator,  done  in  good  faith,  are 
valid.*  They  are  binding  upon  the  estate,  liiough  his  letters  are  subse- 
quently revoked  and  it  appears  that  the  administration  was  obtained 
by  fraudulently  suppressing  a  will."  Persons  dealing  with  the 
administrator  in  good  faith  prior  to  the  revocation  of  the  letters  will 
be  protected.**  And  a  similar  protection  will  be  extended  to  rights 
acquired  under  a  previous  grant  of  administration.**  In  many  juris- 
dictions statutes  regulating  the  matter  have  been  enacted,  their  gen- 
eral tenor  being  that  the  lawful  acts  of  executors  and  administra- 
tors who  subsequently  are  removed,  or  whose  letters  are  revoked, 
done  in  good  faith,  shall  remain  valid  and  effectual.*'  Usually  a 
bona  fide  payment  to  an  administrator  to  whom  letters  have  been 
regularly  issued  by  an  authority  having  jurisdiction  to  grant  letters 
testamentary  or  of  administration  is  a  legal  discharge  to  the  debtor.** 
For  example,  it  has  been  held  that  a  bona  fide  payment  of  a  mortgage 
to  an  administrator  of  the  mortgagee  to  whom  letters  have  been  reg- 

6.  Groover  t.  Aah,  132  Ga.  371,  64       Note:  21  L.R.A.  151. 

8.  E.  323,  131  A.  S.  B.  201,  22  L.R.A.  10.  Foster  v.  Brown,  1  Bailey  L. 

(N.S.)  1119.  (S.  C.)  221,  19  Am.  Dec.  672. 

7.  Hoiyoke  v.  Haskins,  6  Pick.  11.  Schluter  v.  Bowery  Sav.  Bank, 
(Mass.)  20,  16  Am.  Dec.  372;  Hvmt  v.  117  N.  T.  125,  22  N.  E.  572,  15  A.  S. 
WUkinson,  2  CaU.  (Va.)  49,  1  Am.  B.  494,  5  L.E.A.  541 ;  Maas  v.  German 
Dec.  534.  Savings  Bank,  176  N.  Y.  377,  68  N.  B. 

Note:  81  A.  S.  R.  555.  658,  98  A.  S.  R.  689. 

8.  Note:  81  A.  S.  R.  556.  12.  Rebhan  v.  MueUer,  114  111.  343, 

9.  Broughton  v.  Bradley,  S4  Ala.  2  N.  E.  75,  55  Am.  Rep.  869. 
694,  73  Am.  Dec.  474;  Roderigas  v.  13.  Note:  43  L.R.A. (N.S.)  635. 
East  River  Sav.  Inst.,  63  N.  Y.  460,  14.  Schluter  v.  Bowery  Sav.  Bank, 
20  Am.  Rep.  555;  Bigelow  v.  Bigelow,  117  N.  Y.  126,  22  N.  E.  572,  15  A.  8. 
4  Ohio  138,  19  Am.  Dee.  591;  Foster  R.  494, 5  L.R.A.  541;  Zeigler  v.  Storey, 
V.  Brown,  1  Bailey  L.  (S.  C.)  221,  19  220  Pa.  St.  471,  69  Atl.  894,  17  L.R.A. 
Am.  Dec.  672.  (N.S.)  878  and  note. 
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ularly  issued  by  an  authority'  having,  jurisdiction  to  do  so,  is  a  legal 
discharge  of  the  indebtedness,  and  a  second  payment  cannot  be 
enforced  by  an  executor  subsequently  appointed  in  another  county, 
although  the  will  had  been  discovered  and  presented  for  probate  prior 
to  such  payment.^'  It  seems  that  even  the  payment  of  a  debt  due  the 
estate  to  tlie  executor  under  a  forged  will,  operates  as  a  discharge, 
although  the  probate  is  afterwards  revoked  on  account  of  such 
forgery.** 

103.  Liability  to  Accoant  on  Resignation  or  Revocation. — Where 
an  executor  or  administrator  resigns  or  is  removed  before  the  final 
settlement  of  the  estate,  the  general  rule  is  that  he  will  not  be  dis- 
charged from  liability  or  have  his  resignation  taJce  effect  until  he  hajs 
settled  his  accounts  and  delivered  the  property  of  the  estate  to  such 
person  as  may  be  appointed  by  the  court,*'  or  to  the  parties  entitled 
thereto,**  On  being  dismissed  he  must  deliver  to  his  successor  all 
the  property  held  by  him  as  executor  or  administrator.**  If  he  fails 
to  do  so  he  remains  liable  on  his  bond,'*  and  the  court  continues  to 
have  j'urisdiction  over  his  person  and  over  the  settlement  of  his 
accounts,  and  may  proceed  to  hear  and  determine  exceptions  tliereto 
and  to  ascertain  the  amount  due  from  him  to  the  estate,  in  like  man- 
ner as  if  he  had  continued  in  the  execution  of  his  trust.*  The  accept- 
ance by  a  probate  court  of  the  resignation  of  an  administrator  before 
he  has  settled  his  accounts  with  the  estate  is  generally  held  to  be  illegal 
and  void.*  And  where  a  duly  appointed  and  qualified  administrator 
has  never  resigned  nor  been  regularly  discharged  after  settlement  of 
his  accounts,  a  decree  rendered  by  the  probate  court  purporting  to 
discharge  him  from  further  liability  as  such,  has  been  held  to  be 
absolutely  void.* 

104.  Conclusiveness  of  Discharge. — As  a  general  rule  a  probate 
oourt  has  no  power  to  reopen  an  estate  which  has  onoe  been  admin- 
istered and  dosed.*  And  an  executor  or  administrator  is  no  longer 
subject  to  the  jurisdiction  of  the  probate  court,  when,  in  obedience  te 
a  valid  decree  of  that  court,  he  has  made  final  distribution  and  kaa 

15.  Zeigler  ▼.  Storey,  220  Pa.  St       Note:  138  A.  S.  S.  653. 

471,   69   AtL   894,   17   L.R.A.(N.8.)  20.  Brown  t.  Brown,  72  W.  Ya.  848, 

878  and  note.  78  S.  E.  1040,  47  Ii.R.A.(N.S.)  995. 

16.  Moore  v.  Tanner,  5  T.  B.  Mon.  1.  Nevitt  v.  Woodbum,  160  DL  203, 
(Ky.)  42,  17  Am.  Dec.  35.  4il  N.  E.  385,  62  A,  S.  B.  315. 

17.  Haynes  v.  Meeks,  10  Cal.  110,  2.  Haynes  v.  Meeks,  10  Cal.  110,  70 
70  Ato.  Deo.  703andnote;  ReHiggins,  Am.  Dec.  703;  Starr  v.  WiUoughby, 
15  Mont  474,  39  Pae.  606,  28  L.R.A.  218  111.  485,  76  N.  E.  1029,  2  LJI.A. 
116.  (N.8.)  623. 

18.  Stewart  v.  Morrison,  81  Tex.  8.  Matthews  ▼.  Douthitt,  27  Ala. 
396,  17  S.  W.  15,  26  A.  8.  R.  821.  273,  62  Am.  Dec.  765. 

19.  Ward  v.  Bevill.  10  Ala.  197,  44  4.  Fiak  v.  Norvel,  9  Tex.  13,  68  Am. 
Am.  Dec.  478;  Rambo  v.  Wyatt,  32  Dec.  128  and  nota. 

Ala.  .^63.  70  Am.  Dec.  544. 
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been  discharged.*  Nor  after  being  discharged  can  he  act  ea  adminis- 
trator or  executor.*  But  an  ordec  discharging  an  executor  may  be 
impeached  for  fraud  or  mistake  clearly  and  satisfactorily  established.' 
And  even  at  a  subsequent  term  a  probate  court  may  have  jurisdiction 
to  set  aside  an  order  discharging  an  executor  and  approving  his 
account.'  In  some  cases  the  settlement  may  be  deemed  final  only 
with  respect  to  the  property  and  matters  before  the  court.  It  has 
been  said  ^at  the  formal  discharge  contained  in  a  decree  on  final 
accounting  operates  only  as  to  the  accounts  of  the  parties  up  to 
that  period.  If  other  assets  should  be  found  thereafter  to  belong  to 
the  estate  the  liability  of  the  executor  may  still  continue  in  regard 
to  them,  since  such  decree  on  final  accounting  does  not  destroy  the 
relation  of  an  executor,  but  only  discharges  him  from  liability  for 
the  past.*  The  general  rule,  however,  is  that  a  decree  of  a  probate 
court  settling  an  executor's  final  account  and  discharging  him  from 
his  trust,  after  due  legal  notice,  is  conclusive  until  reversed,  in  the 
absence  of  fraud  or  mistake,  and  it  will  be  presumed  that  it  was 
founded  on  proper  evidence,  and  that  every  prerequisite  to  a  valid  dis- 
charge was  complied  with.**  And  a  party,  by  his  presence  at  the 
settlement  of  the  final  account  and  who  assents  to  its  approval  and 
the  fiduciary's  discharge  by  the  court,  may  be  estopped  to  raise  any 
question  as  to  the  regularity  of  the  proceedings.**  But  an  entry  in  the 
minutes  of  a  probate  court  that  an  administrator's  final  account  has 
been  admitted  and  filed  and  that  he  is  discharged  on  paying  costs  is 
not  necessarily  the '  equivalent  of  a  final  settlement  and  discharge. 
Consequently,  where  the  authority  of  such  an  administrator  continues 
to  be  recognized  by  the  probate  court  and  the  order  is  disregarded  by 
all  parties,  the  administration  being  proceeded  with,  it  has  been  held 
that  an  order  of  sale  made  after  such  entry  and  order  is  not  void  as 
having  been  made  after  the  administrator's  authority  had  ceased.** 
Similarly  it  has  been  held  that  an  administrator  will  be  presumed 
to  have  been  reinstated  in  his  office,  where  the  records  of  the  probate 
court,  appearing  to  have  been  imperfectly  kept,  show  that,  after  an 
order  was  made  for  his  removal,  and  another  person  was  appointed  in 

Note:  81  A.  S.  R.  659.  9.  Starr  v.  Willoughby,  218  HI.  485, 

6.  Lowry  v,  McMillan,  36  ICas.  147,  75  N.  E.  1029,  2  LJtt.A,(N.S.)  623. 

72  Am.  Dec.  119.  10.  Stubblefleld     v.     McEaven,     6 

6.  Hicky  v.  Stallworth,  143  Ala.  535,  Smedes  &  M.  (Miss.)  130,  43  Am.  Dec. 
30  So.  267,  m  A.  S.  E.  57,  6  Ann.  502;  Shelby  v.  Creighton,  65  Neb.  485, 
Cas.  496.  91  N.  W.  369, 101  A,  S.  R.  630 ;  With- 

7.  Bradbury  ▼.  Wells,  138  la.  673,  era  v.  Patterson,  27  Tex.  491,  86  Am. 
115  N.  W.  880,  18  LJl.A.(N.S.)  240.  Dec.  643. 

8.  Heppe  v.  Szczepanski,  209  HI.  11.  Wisconsin  Trust  Co.  ▼.  Chap- 
88,  70  N.  E.  737,  101  A.  S.  R.  221;  man,  121  Wis.  479,  99  N.  W.  341, 105 
Deobold  v.  Oppermann,  111  N.  Y.  531,  A.  S.  R.  1032. 

19  N.  E.  94,  7  A.  8.  B.  760,  2  L.R.A.  12.  Alexander  v.  Maverick,  18  Tex. 
644.  179,  67  Am.  Dee.  693. 
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his  stead,  be  still  continued  to  administer  upon  the  estate  with  the 
sanction  of  the  court.** 

y.  IntBNTOBT  and  A88BTB 

Inventory 

105.  Duty  te  File  Inventory.— 'Parties  interested  in  an  estate  have 
the  right  to  know  of  what  it  consisted  and  how  it  has  been  used  and 
disposed  of.  For  this  purpose  executors  and  administrators  are 
required  by  law  to  make  inventory  of  all  goods,  chattels,  rights,  and 
credits  of  the  deceased.**  The  making  of  this  inventory  is  one  of 
the  first  duties  of  tibe  personal  representative; "  and  he  is  also 
required  to  have  the  property  appraised  and  the  inventory  filed** 
witiiin  the  time  allowed  by  law,  which  time  is  regulated  by  statute, 
the  usual  period  being  from  three  *'  to  six  months.**  Generally  the 
inventory  includes  an  appraisement,**  but  even  when  an  appraise- 
ment is  not  required  the  making  of  the  inventory  may  be  manda- 
tory.'* In  some  jurisdictions  the  making  of  a  list  of  the  creditors 
of  the  estate  may  be  included  unong  the  duties  of  the  personal 
representative,  which  list  must  be  filed  with  the  inventory.*  He 
may  also  be  required  in  making  his  return  to  the  register  to  make 
an  affidavit  verifying  the  inventory  and  list  of  debts.*  If  property 
not  included  in  the  first  inventory  comes  into  the  possession  or 
knowledge  of  executors,  they  must  make  another  inventory  after 
the  discovery.*  By  statute  it  is  sometimes  provided  that  whan  the 
executor  is  either  the  sole  or  the  residuary  legatee,  he  may  giv« 
a  bond  with  a  condition  to  pay  all  the  debts  and  legacies  of  ^  tes- 
tator, and  that  in  such  cases  he  shall  not  be  required  to  return  an 

IS.  Daney  ▼.   StricUinga,  16  Tex.  19.  Merrill  ▼.  Mooie,  7  How.  (Mjsb.) 

557,  65  Am.  Dec.  179.  271,  40  Am.  Deo.  60. 

14.  McWillie  v.  Van  Vacter,  35  20.  In  re  Higgins,  15  Mont.  474^  39 
Miss.  428,  72  Am.  Dec.   127  j  In   re  Pac.  506,  28  L.R.A.  116. 

Higgins,  15  Mont  474^  39  Pac.  506,       1.  Beecher  v.  Bnckingfaam,  18  Coob. 

28    L.R.A.    116;    Dnncan    v.    Tobin,  110,  44  Am.  Dec.  580;   Deringer  v. 

Cheves  Eq.  (S.  C.)  143,  34  Ant.  Deo.  Deringer,  6  Honat  (DeL)  416,  1  A. 

605.  8.  R.  150. 

15.  Handy  v.  Collins,  60  Md.  229,  2.  Beecher  v.  Bnctdngham,  18  Cotm. 
45  Am.  R«p.  725;  Merrill  v.  Moore,  7  110,  44  Am.  Dec.  580;  Deringer  t. 
How.  (Miss.)  271,  40  Am.  Dec.  60.  Deringer,  5  Houst.   (DeL)  416,  1  A. 

16.  Booth  V.  Starr,  5  Day  (Conn.)  S.  R.  150;  In  re  Higgina,  16  Mont. 
275,  5  Am.  Dec.  149;  Sanders  v.  Dodge,  474,  39  Pac.  506,  28  LJI.A-  116. 

140  Mich.  236,  103  N.  W.  697,  112  A.  3.  Merrill  v.  Moore,  7  How.  (Miss.) 

S.  R.  399.  271,  40  Am.  Dec.  60;  Re  Higgins,  16 

17.  Handy  v.  Collins,  60  Md.  229,  45  Mont.  474,  39  Pac.  506,  28  L.RJL  116; 
Am.  Rep.  725.  Ltteich  v.  Medin,  3  Nev.  93,  93  Am. 

18.  Bloom  V.  Burdick,  1  Hill  (N.  Dee.  376;  In  re  Belt,  29  Wash.  635, 
T.)  130,  37  Am.  Dec  299.  70  Pac.  74,  92  A.  S.  R.  916. 
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inventory.*  But  it  haa  been  held  that  executors  cannot' relieve  them- 
selves from  the  statutory  duty  to  file  an  inventory  of  the  estate  by 
showing  that  the  entire  estate  was  given  to  them  absolutely  as  trus- 
tees and  filing  their  ex  parte  affidavits  that  there  are  no  debts.' 

106.  Proceedings  to  Compel  Filing  of  Inventory. — ^Under  the  prac- 
tice of  particular  jurisdictions,  the  remedy  to  compel  the  filing  of  an 
inventory  is  citation,*  suit  in  equity,'  or  attachment.*  On  an  appli- 
cation to  compel  an  administrator  to  inventory  and  have  appraised 
certain  property,  the  court  of  probate  has  jurisdiction  to  determine 
whether  it  belonp  to  the  estate  or  if  the  estate  has  any  interest  therein 
or  reasonable  claim  thereto.  Such  determination  is  not  binding  on 
any  person  afterward  claiming  the' property  in  another  forum,  but 
ia  only  for  the  purpose  of  determining  whether  the  administrator 
eball  be  compelled  to  include  it  in  the  inventory.*  It  has  been  said 
ihsA  it  should  be  clearly  shown  that  the  property  belonged  to  the 
estate,  and  that  it  was  omitted  through  the  negligence  or  fraud 
of  the  administrator,  without  any  adverse  claim  set  up  to  it  by  other 
persons.  The  test  has  been  laid  down  that  an  executor  or  adminis- 
trator should  be  required  to  inventory  the  property  in  all  cases  in 
which  he  would  be  held  accountable  for  it  as  assets  of  the  estate  on 
bis  final  settlement,  but  in  no  other  cases;  as  otherwise  he  might  be 
compelled  to  subject  himself  to  a  prima  facie  liability  for  the  prop- 
erty by  including  it  in  his  inventory,  when  it  might  not  really  be 
the  property  of  the  estate.**  The  rule  that  probate  courts  do  not 
have  any  jurisdiction  to  decide  the  validity  of  tities  to  real  estate  may 
be  applied  to  property  in  the  possession  of  an  executor  or  admin- 
istrator, alleged  to  be  assets  of  the  estate  of  the  testator  or  intestate.** 

107.  What  Should  Be  Included  in  Inventory. — ^As  a  general  rule 
the  inventory  should  include  all  assets.**  All  the  personal  proper^ 
belonging  to  the  estate,**  including  all  goods  and  chattels,  rights 
and  credits,  should  be  set  forth.**  Not  infrequently  certain  articles 
of  personal  property  are  by  statute  made  exceptions  and  need  not  be 
returned  in  the  inventory.    For  example  such  laws  may  provide  for 

4.  Evans  v.  Fofltw,  80  Wis.  509,  80  Pae.  74,  92  A.  S.  R.  918. 

N.  W.  410, 14  L.RjL  117.  10.  Snodgrass  v.  Andrews,  80  Miss. 

5.  In  re  Higgins,  15  Mont  474,  89  472,  64  Am.  Dec  169. 

Pac.  506,  28  Ij.R.A.  116.  11.  McWillie    v.    Van    Vaeter,    36 

6.  Fincke  v.  Btmdrick,  72  Kan.  182,  Miss.  428,  72  Am.  Dee.  127. 

83  Pac,  403,  4  L.RJi.(N.S.)  820;  Mo-  12.  Me  Willie  v.  Van  Vaeter,  35  Miss. 

Willie  V.  Van  Vaeter,  35  Miss.  428,  72  428,  72  Am.  Dee.  127.    Bee  infra,  par. 

Am.  Dec.  127.  109  et  seq.,  as  to  what  are  assets. 

7   Langley  v.  Farmington,  66  N.  H.  13.  Bloom  v.  Burdidc,  1  Hill    (N. 

431,  27  Atl.  224,  49  A.  S.  E.  624.  Y.)  130,  37  Am.  Dec.  299. 

8.  Lucich  V.  Medin,  8  Nev.  93,  93  14.  Handy  v.  Collins,  60  Md.  229, 

Am  Dec  376.  45  Am.  Rep.  725;  Merrill  v.  Moore,  7 

9.*  In   re   Belt,  29   WsA.   635,   70  How.  (Miss.)  271,  40  Am.  Dec.  60. 
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the  omission  of  wearing  apparel,  Bibles,  and  school  books.**  How- 
ever, it  has  been  decided  that  neither  a  watch,  a  watch  chain,  a  finger 
ring,  nor  a  diamond  shirt  stud  is  an  article  of  wearing  apparel 
within  the  meaning  of  a  statute  providing  for  the  distribution  of 
the  wearing  apparel  of  a  decedent  without  being  inventoried.^'  By 
the  statutes  of  some  states  debts  due  the  deceased  need  not  be 
included  in  the  inventory,  but  a  separate  list  of  them  is  required  to 
be  prepared  and  filed  by  the  executor  or  administrator.*^  In  juris- 
dictions in  which  the  rule  of  law  is  recognized  that  the  appointment 
of  a  person  to  be  an  executor  does  not  amount  to  a  release  or  extin- 
guishment of  any  debt  or  demand  which  the  testator  may  have 
against  him,  it  becomes  the  dut}'  of  such  executor  to  include  such 
debt  in  the  inventory  like  other  personal  estate.*'  It  is  not  necessary 
for  an  administrator  or  executor  to  include  property  which  his  dece- 
dent held  in  trust  and  in  which  the  estate  had  no  beneficial  interest.** 
In  some  cases  it  has  been  held  that  it  is  not  error  to  omit  from 
the  inventory  the  notes  of  an  insolvent  nonresident  debtor  of  the 
estate.*" 

108.  Effect  of  Inventory  as  Admission. — The  inventory,  with  the 
appraisement,  when  regularly  returned,  is  generally  treated  as  prifha 
facie  evidence  of  the  value  of  the  estote,  but  it  is  not  conclusive,* 
either  as  against  third  persons  or  the  executor  or  administrator.* 
Even  a  decree  of  the  court  accepting  the  inventory  will  not  be  con- 
clusive upon  the  administrator.  If,  in  making  a  return  of  sale  of 
real  or  personal  property,  a  mistake  is  made,  the  court  of  probate 
may  rectify  it.*  Otherwise,  however,  the  responsibility  of  the  execu- 
tor or  administrator  may  be  governed  and  limited  by  the  valuation 
with  which  he  has  been  obliged  to  charge  himself  in  making  the 
inventory.*  Where  an  original  inventor}'  has  been  recorded  it  becomes 
a  record  of  the  probate  court,'  but  an  omission  in  the  inventory  can- 

15.  Coffinberry  v.  Madden,  30  Ind.  20.  Block  v.  Whitall,  9  N.  J.  Eq. 
App.  360,  66  N.  E.  64,  96  A.  S.  R.  349.   572,  59  Am.  Dec.  423. 

See  infra,  par.  111.  1.  McWDlie  v.  Van  Vacter,  35  Miss. 

16.  Coffinberry  v.  Madden,  30  Ind.  428,  72  Am.  Dec.  127;  Little  v.  Bird- 
App.  360,  66  N.  E.  64,  96  A.  S.  B.  weU,  21  Tex.  597,  73  Am.  Deo.  242; 
349.  Cameron  t.  Cameron,  15  Wis.  1,  82 

17.  Handy  t.  Collins,  60  Md.  229,  Am.  Dec.  652. 

45  Am.  Rep.  725.  2.  In  re  Belt,  29  "Wash.  535,  70  Pac. 

18.  Hodge  V.  Hodge,  90  Me.  505,  38   74,  92  A.  S.  R.  916. 

Atl.  535,  60  A.  S.  R.  285,  40  L.R.A.  8.  Mix's  Appeal,  35  Conn.  121,  95 

33;   Linsenbigler  v.  Qourley,  56  Pa.  Am.   Dec.  222. 

St.  166,  94  Am.  Dec.  61.    See  infra,  4.  Re   Higgins,  15  Mont   474,  39 

par.  115.  Pac.  506,  28  L.R.A.  116. 

19.  In  re  Belt,  29  Wash.  535,  70  5.  Collins  v.  Ball,  82  Tex.  259,  17 
Pac.  74,  92  A.  S.  B.  916.    See  infra,  S.  W.  614,  27  A.  S.  B.  877. 

par.  114. 
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not  be  taken  advantage  of  by  the  executor  or  administrator  filing 
it,  nor  by  those  claiming  under  him.* 

Assets  in  General 

109.  What  Are  Assets. — The  term  "assets,"  in  its  largest  sense, 
means  property  subject  to  the  payment  of  the  debts  of  the  decedent 
Such  property  may  be  divided  into  personal  assets  and  real  assets.'' 
The  term  is  used  to  include  not  only  the  property  actually  taken 
into  his  possession,  but  all  of  which  the  personal  representative  should 
take  possession  of  by  the  exercise  of  due  care  and  reasonable  diligence. 
Therefore,  he  may  be  chargeable  with  personal  property  belonging 
to  his  intestate,  though  it  never  came  into  his  hands,  if  it  was  lost 
through  his  negligence.'  Another  class  of  assets  consists  of  equitable 
rights  or  interests,  which  may  be  either  real  or  personal,  but  require 
the  aid  of  a  court  of  equity  for  their  subjection.*  Tt  has  been  held 
that  the  equity  of  redemption  of  a  mortgage,  in  fee,  forfeited  in  the 
lifetime  of  the  mortgagor,  is  an  equitable  and  not  a  legal  asset.  It 
seems  that  the  general  doctrine  is  to  encourage  as  much  as  possible 
the  idea  of  equitable  assets,  since  the  principle  of  equality  may  be 
applied  frequently  to  debts  in  equity.  Assets  may  be  partly  legal 
and  partly  equitable,  and  the  court  will  in  such  case  discriminate, 
and  direct  that  such  as  are  legal  be  applied  in  a  course  of  adminis- 
tration, and  such  as  are  equitable  be  applied  pari  passu.*'  It  has 
frequently  been  said  that  all  the  assets  of  an  estate  constitute  a  trust 
fund  for  the  payment  of  debts  of  the  deceased,**  and  that  the  rights 
of  his  creditors  to  hia  assets  become  fixed  and  determined  at  the 
time  of  his  death.*'  Under  some  circumstances  an  executor  or  admin- 
istrator may  be  estopped  to  deny  that  certain  property  belongs  to 
the  estate  and  is  assets  in  his  hands.  For  example,  it  has  been  held 
that  a  husband  who  had  received  property  as  administrator  of  his 
wife  could  not  afterwards  deny  that  it  was  hers,  or  claim  it  by 
virtue  of  his  marital  right.*'  The  rule  has  been  laid  down  that  an 
executor  or  administrator  who  finds  property  among  the  assets  of 
the  estate  and  takes  possession  of  it  as  the  property  of  the  estate, 
having  no  claim  to  it  himself  and  no  claim  being  made  by  other 
parties  will  be  estopped  from  setting  up  a  claim  to  such  property 
adverse  to  the  estate.** 

6.  Lewis  V.  Lusk,  35  Miss.  696,  72  11.  Jacobs  ▼.  Bentley,  86  Ark.  186, 
Am.  Dec.  153.  110  S.  W.  594,  126  A.  S.  R.  1086; 

7.  Agee  v.  Saunders,  127  Tenn.  680,  Scott    v.    Searles,    7    Smedea    &    M. 
157  S.  W.  64,  46  L.R.A.(N.S.)  788.  (Miss.)  498,  45  Am.  Dec.  317. 

8.  Note:  12  A.  S.  R.  312.  12.  Rosier  v.  Exchan^  Bank,  4  Pa. 

9.  Agee  v.  Saunders,  127  Tenn.  680,  St.  32.  45  Am.  Dec.  665. 

157  S.  W.  64,  46  L.R.A.(N.S.)  788.  13.  Blake  v.  Jones,  1  Bailey  Eq.  (S. 

10.  Moses  V.  Murgatroyd,  1  Johns.    C.)  141,  21  Am.  Dec.  530. 
Ch.  (N.  Y.)  119,  7  Am.  Dee.  478.  14.  Note:  19  Ann.  Cas.  560. 
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110.  Personal  Property  as  Assets. — With  few  exceptions,  dl  of  the 
personal  property  of  a  decedent  which  upon  his  death  vests  in 
his  executor  or  administrator  is  deemed  to  be  assets  available  for 
the  payment  of  debts.**  Statutes  not  infrequently  enumerate  the 
classes  of  personal  property  which  pass  as  assets  to  the  executor  or 
administrator;  for  example,  the  goods,  chattels,**  moneys,  rights, 
and  credits  of  the  deceased,*'  together  with  aU  choses  in  action  which 
belonged  to  him  at  the  time  of  his  death.*^  Shares  of  stock  in  a 
corporation  are  personal  property,  and  assets  available  for  payment 
of  debts ;  **  but  dividends  on  stocks  and  bonds,  declared  after  the 
death  of  the  owner,  belong  to  the  specific  devisee  of  the  stocks  and 
bonds,  and  are  not  assets  for  the  payment  of  the  debts  of  the  estate, 
in  the  absence  of  statutory  direction  to  the  contrary."  An  unpaid 
legacy  likewise  may  be  treated  as  assets  belonging  to  the  estate  of 
a  deceased  legatee  and  the  personal  representative  of  the  latter  may 
be  entitled  thereto.*  It  has  been  held  that  damages  assessed  in 
favor  of  the  owner  of  land  through  which  a  public  road  is  laid  out, 
to  be  paid  when  the  road  is  opened,  become  a  debt  as  soon  as 
assessed,  and  pass  to  the  executor,  though  the  road  is  not  opened 
until  after  the  testator's  death.*  So  also  purchase  money  agreed  to 
be  paid  by  a  party  to  a  contract  for  the  sale  of  land  is  treated  in  equity 
as  the  personal  property  of  the  vendor,  and  as  such  goes  to  his  per- 
sonal representative.*  As  a  rule,  leases  are  not  terminated  by  the 
death  of  the  lessee,  but  pass  as  assets  of  the  estate  into  the  hands 
of  the  personal  representative.^    And  when  an  executor  redeems  a 

16.  Taylor  ▼•  Ciook,  136  Ala.  354,  18.  See  infra,  par.  112. 

34  So.  905,  96  A.  S.  R.  26;  Choteaa  19.  Rnasell  v.  Hooker,  67  Conn.  24, 

y.  Jones,  11  El.  300,  50  Am.  Dec.  460;  34  Atl.  711,  35  L.R.A.  495;  Citixens 

Dawes  v.  Boylston,  9  Mass.  337,  6  Am.  St.  R.  Co.  t.  Bobbins,  128  Ind.  449,  26 

Dec.  72;  Marvin  v.  Bowlby,  142  Mich.  N.  B.  116,  26  A.  S.  R.  445, 12  L.R.A. 

345, 105  N.  W.  751, 113  A.  S.  R.  574,  498.    See  Corporations,  vol.  7,  p.  196 

7  Ann.  Cas.  559,  4  L.R.A.(N.S.)  189;  et  seq. 

Maaa  v.  German  Savings  Bank,  176  20.  Gordon  v.  James,  86  Miss.  719, 

N.  Y.  377,  68  N.  E.  658,  98  A.  S.  R.  39  So.  18,  1  L.R.A.(N.S.)  461. 

689;  Carr  v.  Hull,  65  Ohio  St.  394,  1.  Bryan  v.  Books,  25  Ga.  622,  71 

62  N.  E.  439,  87  A.  S.  R.  623,  58  Am.  Dec.  194;  Fairly  v.  Kline,  3  N. 

L.R.A.   641;   Agee  v.   Saunders,  127  J.  L.  754,  4  Am.  Dec.  414. 

Tenn.  680,  157  S.  W.  64,  46  L.R.A.  2.  WeUcs  v.  Cowles,  4  Conn.  182, 10 

(N.S.)  788.  Am.  De^.  116. 

16.  KeUy  v.  KeUy,  9  Ala.  908,  44  3.  Hays  v.  Hall,  4  Port.  (Ala.)  374, 
Am.  Dec.  469.  30,  Am.  Dec.  630. 

17.  Graves  v.  Flowers,  51  Ala.  402,  'i.  Alsnp  v.  Banks,  68  Miss.  664,  9 
23  Am.  Rep.  555;  Ladd  v.  Wiggin,  35  So.  895,  24  A.  S.  B.  294,  13  L.R.A. 
N.  H.421,69  Am.  Dec.651;Kilboume  598;  Orchard  v.  Wright  Dalton-Bdl- 
V.  Fay,  29  Ohio  St.  264,  23  Am.  Rep.  Anchor  Store  Co.,  225  Mo.  414, 125  S. 
741;    Griffith   v.   Charlotte,   C.   &   A.  W.  486,  20  Ann.  Cas.  1072. 

R.  Co.,  23  S.  C.  25,  55  Am.  Rep.  1.  Note:  22  L.R.A.(N.8.)  SOL 
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pledge  of  the  testator,  the  property  redeemed  also  becomes  assete  in 
hu  hands.* 

111.  Property  Not  Available  as  Assets. — ^In  various  jurisdictions 
certain  classes  of  property  axe  specially  excepted  from  the  general 
category  of  assets  available  for  payment  of  debts.  One  of  the  most 
prevalent  types  of  laws  excepting  such  property  is  to  be  found  in 
exemption  statutes.  For  example,  statutes  frequently  exempt  wear- 
ing apparel  and  household  furniture  from  the  assets  passing  to 
executors  and  administrators  and  available  for  the  payment  of  debts.* 
Advancements  made  by  a  testator  to  his  children  constitute  no  part 
of  his  estate  and  cannot  be  reached  by  his  personal  representatives 
or  treated  as  assets  for  the  discharge  of  his  debts.^  But  it  seems  that 
the  recipient  of  an  advancement  may  be  charged  pro  tanto  with  the 
payment  of  the  ancestor's  debts  which  existed  at  the  time  the  advance- 
ment was  made ;  *  and  that  a  gift  causa  mortis  may  be  set  aside  when 
such  a  course  is  necessary  for  the  payment  of  the  decedent's  debts.* 
Personal  gifts  by  third  persons  to  the  decedent's  widow  are  not,  of 
course,  assets  of  the  decedent's  estate,  though  difficulty  may  arise  in 
determining  whether  or  not  the  gift  was  personal  to  her.  It  has 
been  decided  that  a  gift  to  a  widow  personally  by  the  employer  of 
her  deceased  husband,  of  an  amount  equal  to  his  salary  for  two 
months  if  he  had  lived,  cannot  be  charged  against  her  aa  executrix 
and  as  assets  belonging  to  her  husband's  estate,  when  the  intent  of 
the  donor  to  make  the  gift  to  her  alone  was  clear  and  without  doubt.** 
It  is  generally  held  that  a  liquor  license  forms  no  part  of  the  assets  of 
a  decedent's  estate.  But  where  the  executor  or  administrator  suc- 
ceeds in  procuring  a  transfer  of  a  license,  securing  the  consent  of 
the  proper  authorities,  he  becomes  liable  to  account  for  the  proceeds 
as  assets  of  the  decedent's  estate.** 

112.  Choses  in  Action;  Property  Fraudulently  Conveyed. — In  most 
jurisdictions,  on  the  granting  of  letters  testamentary  or  of  adminis- 
tration or  on  the  appointment  of  an  administrator,  all  choses  in  action 
in  favor  of  the  decedent  pass  immediately  to  the  executor  or  adminis- 
trator.**   Having  the  legal  title  thereto,  he  may  demand  their  pay- 

5.  Dawee  ▼.  Boylston,  9  Mass.  337,  10.  Stevens'  Estate,  8S  Cal.  322,  23 

6  Am.  Dec.  72.  Pao.  379, 17  A.  S.  B.  262. 

S.  Phimps  V.  Phillips,  161  Ala.  527,  11.  In  re  Back,  186  Pa.  St.  57,  39 

44  So.  391,  126  A.  S.  R.  40,  15  Ann.  Atl.  821,  64  A.  S.  R.  616. 

Cas.  157  and  note.     See  also  snprs,  Note:  4  L.RA.(N.S.)  627.    See  Iv- 

par.  107,  aa  to  property  which  may  toxicatiwg  Liquors. 

properly  be  omitted  from  inventory,  12.  Kennedy  v.  Davis,  171  Ala.  609, 

7.  Black  V.  Whitall,  9  N.  0.  Eq.  572,  55  So.  104,  Ann.  Cas.  1913B  225;  Ains- 
59  Am.  Dee.  423.  worth  v.  California  Bank,  119  Cal.  470, 

8.  See   Advaxceuxnts,   voL   1,   p.  51  Pae.  952,  63  A.  S.  B.  135,  39  L.R.A. 
672.  686;  Ladd  v.  Wiggin,  35  N.  H.  421, 

9.  EiS  V.  Weaver,  94  N.  C.  274,  56  69  Am.  Dee.  551;  Bnehanan  v.  Buchan- 
Am.  Rep.  60L    See  Gnrs.  an,  76  N.  J.  Bq.  274,  71  Atl.  745, 138 
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ment,*'  or  release,  compound,  discharge  or  transfer  them.**  Among 
the  various  kinds  of  choses  in  action  the  legal  title  to  which  passes  to 
the  executor  or  administrator  may  be  mentioned  notes  *'  and  other 
promises  to  pay  money,**  judgments,*'  and  rights  to  damages  for 
the  taking  or  injury  of  land  where  the  cause  of  action  accrued  in 
the  lifetime  of  the  testator  or  intestate.*'  A  right  to  sue  on  cove- 
nants in  antenuptial  marriage  settlements  likewise  passes  to  the 
woman's  executors  or  administrators.*'  But  not  every  right  of  action 
survives  the  death  of  the  person  entitled  to  sue  on  it  during  his  life- 
time. Many  rights  are  purely  personal  and  die  with  the  death  of 
the  owner,  so  that  his  personal  representative  neither  succeeds  to 
them  nor  can  use  them  as  assets  of  the  estate.  For  example,  it  has 
been  held  that  an  option  is  neither  a  chose  in  action  nor  a  trans- 
missible right  of  property,  but  a  personal  privilege  which  ceases  on  the 
death  of  the  person  holding  ii.**  And  choses  in  action  vest  in  the 
personal  representative  subject  to  any  right  of  set-off  or  counterclaim 
in  favor  of  the  debtor.*  Furthermore,  while  legal  title  of  the  personal 
representative  to  choses  in  action  prevails  in  all  cases  against  stran- 
gers, yet  in  equity  he  is  recognized  as  a  mere  agent  or  trustee  for  the 
creditors,  heirs,  distributees,  or  legatees  of  the  estate.  Hence,  when 
the  property  is  not  needed  for  adminLstration,  or  when  administrar 
tion  thereon  is  wholly  unnecessary,  and  it  has  gone,  without  admin- 
istration, where  it  rightfully  belongs  and  would  go  by  administra- 
tion, the  naked  legal  title  of  the  personal  representative  cannot 
prevail  in  equity  against  one  to  whom  the  equitoble  title  and  right- 
ful possession  have  passed."  Where  personal  property  fraudulently 
conveyed  remains  in  the  hands  of  the  grantee  at  the  time  of  his 
death,  it  is  considered  assets.'       Generally,  however,  it  ia  not  the 

A    8.  R.  563,  20  Ann.  Cas.  91,  22  230,  19  N.  E.  653,  8  A.  8.  R.  742,  2 

L.R.A.(N.S.)  454;  Petersen  v.  Chemi-  L.R.A.  828. 

cal  Bank,  32  N.  T.  21,  88  Am.  Deo.       18.  Penn  Mnt  life  Ita.  Co.  ▼.  Heiss, 

298.    See  mipra,  par.  UO,  as  to  divi-  141  lU.  35,  31  N.  B.  138,  33  A.  S.  R. 

dends,  assessed  damages,  and  unpaid  273;  Mast  v.  Sapp,  140  N.  C.  533,  53 

purchase  money.  8.  E.  350,  111  A.  S.  B.  864,  6  Ann. 

13.  Maas  v.  German  Savings  Bank,  Cas.  384,  5  L.B.A.(N.S.)  379. 

176  N    Y.  377,  68  N.  E.  658,  98  A.  19.  Mitchel  v.  Mitchel,  4  B.  Mon. 

8.  R.  689.  (Ky.)  380,  41  Am.  Deo.  237. 

14.  Nance  v.  Gray,  143  AJa.  234,  38  20.  Newton  v.  Newton,  11  B.  L  390, 
So.  916,  6  Ann.  Caa.  55.  23  Am.  Rep.  476. 

15.  Jones  v.  Everman,  15  B.  Mon.  1.  Ainsworth  v.  California  Bank, 
(Ky.)-631,  63  Am.  Dec.  521;  Cooper  119  Cal.  470,  51  Pac.  952,  63  A.  S.  E. 
V.  Hayward,  71  Minn.  374,  74  N.  W.  135,  39  L.R.A.  686. 

152,  70  A.  8.  R.  330;  Cook  v.  Holmes,       2.  Kennedy  v.  Davis,  171  Ala.  609, 
29  Mo.  61,  77  Am.  Dee.  548.  55  So.  104,  Ann.  Cas.  1913B  225. 

16  Millard  v.  Brayton,  177  Mass.  S.  Kilboume  v.  Fay,  29  Ohio  8t. 
633,  59  N.  E.  436,  83  A.  S.  R.  294,  52  264,  23  Am.  Rep.  741.  See  infra,  par. 
Ii.R.A.  117.  124,  as  to  real  estate  fraudulently  con- 

17.  Johnson  t.  Wallia,  112  N.  T.  veyed. 
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duty  of  a  personal  representative  to  inventory  property  fraudulently 
transferred.*  And  usually  it  is  held  that  it  is  only  where  the 
fraudulent  donor  dies  in  possession  of  the  property  that  it  is  assets 
in  the  hands  of  the  administrator.'  Nevertheless,  in  some  juri» 
dictions  the  law  appears  to  be  that  such  fraudulent  gifts  and  con- 
veyances of  property  may  be  set  aside  by  action  of  the  administrator 
even  when  possession  was  parted  with  by  the  decedent  during  his 
lifetime.* 

113.  Insurance. — The  fact  that  an  insurance  policy  ia  payable  to 
the  assured'a  administrator  does  not  render  its  proceeds  assets  for 
j  the  payment  of  debts,  where  it  is  further  expressed  to  be  for  the 

benefit  of  named  beneficiaries,  such  as  the  widow  and  children.' 
I  The  beneficiaries,  even  when  described  by  the  broad  term  "heirs  and 

j  assigns,"  take  not  as  heirs  or  distributees  of  the  deceased,  but  as  pur- 

I  chasers.    This  being  so,  the  proceeds  of  this  policy  are  not  part  of 

,  the  estate  of  the  assured,  and  therefore  are  not  subject,  like  general 

I  assets,  to  the  claims  of  his  creditors.*  ,  In  some  jurisdictions  statutes 

i  expressly  exempt  the  proceeds  of  Ufe  insurance  policies  from  the 

I  claims  of  creditors.*    And  the  same  principle  that  beneficiaries  of 

I  insurance  policies  take  to  the  exclusion  of  executors  and  adminis- 

1  trators  is  applied  in  reference  to  certificates  in  beneficial  associations, 

I  and  the  proceeds  of  such  certificates  are  not  ordinarily  deemed  to  be 

assets  of  the  estate  of  the  person  taking  out  such  certificate.**    But 
I  where  a  life  insurance  policy  is  made  in  behalf  of  the  assured,  his 

executors,  administrators,  and  assigns,  the  technical  right  of  recovery 
is  in  the  administrator,  though  by  reason  of  further  designation  of 
the  beneficiaries  he  may  be  compelled  to  pay  over  the  proceeds  to 
them."  And  where  a  policy  is  payable  to  tiie  assured's  "legal  repre- 
sentatives," without  designation  of  other  beneficiaries,  it  seems  that 
it  will  be  taken  as  payable  to  the  assured's  estate,  so  that  its  proceeds 
wiU  constitute  general  assets.**  Where  a  father  insured  his  life  for 
the  benefit  of  his  infant  daughter,  himself  paying  the  premiums  and 
retaining  the  policy,  the  policy  running  to  the  daughter,  it  was  held 
I  that  on  her  death  tiie  legal  representative  of  the  daughter  was  entitled 

4.  Note:  50  L.R.A.(N.S.)  32L   See  9.  Agee  ▼.  Sanndere,  127  Tenn.  680, 

supra,  par.  107,  as  to  what  should  be  157  S.  W.  64,  48  LJttJL.(N.S.)  788  and 

included  in  inventory.  note. 

6.  Anderson  v.  Belcher,  1  Hill  L.  (S.  10.  People  ▼.  Petrie,  191  HI.  497,  61 

C.)  246,  26  Am.  Dec.  174.  N.  E.  499,  85  A.  S.  R.  268;  Johnson 

Note:  50  LJKA.(N.S.)  333.  v.  Alexander,  125  Ind.  575,  25  N.  E. 

6.  Beith  v.  Porter,  119  Mich.  365,  706,  9  LJl.A.  660. 

78  N.  W.  336,  75  A.  S.  E.  402.  11.  Gould  v.  Emerson,  99  Mass.  164, 

7.  Oould  T.  Emerson,  99  Mass.  154,   96  Am.  Dee.  720  and  note. 

96  Am.  Dee.  720.  12.  Subs  ▼.   Mutual   Reserve   Fund 

8.  People  V.  Petrie,  191  HL  487,  61   Life  Ass'n,  145  N.  Y.  663,  40  N.  B. 
N.  E.  499,  85  A.  S.  B.  268.  242,  28  L.R.A.  379. 

Ill 


Digitizi 


ed  by  Google 


J  114  EXECUTORS  AND  ADMINISTRATORS         11  R.  C.  L. 

to  its  possession.*'  It  has  also  been  held  that  the  administrator,  and 
not  the  beneficiaiy  named  in  the  application,  has  the  right  of  action 
for  neglect  of  an  insurance  company  to  act  upon  an  application  for 
life  insurance  within  a  reasonable  time,  so  that  the  opportunity  to 
obtain  insurance  was  cut  off  by  the  death  of  the  applicant**  When 
a  fire  after  the  death  of  a  testator  destroys  property  specifically 
bequeathed,  the  proceeds  of  a  fire  insurance  policy  belong  to  the 
owner  of  the  property  and  are  not  general  assets.** 

114.  Trust  Funds. — Trust  funds  do  not,  on  the  death  of  the  trustee, 
become  assets  liable  for  the  debtis  of  bis  estate.  The  relation  of  the 
cestui  que  trust  is  not  changed  and  his  right  to  the  property  remains. 
Although  the  administrator  of  the  deceased  trustee  may  be  entitled 
to  the  possession  of  the  trust  funds  he  must  account  for  them  to 
the  cestui  que  trust.**  And  a  grant  of  letters  of  administration 
does  not  confer  upon  the  administrator  even  the  right  to  the  pos- 
session of  property  fraudulently  assigned  to  the  deceased,  as  against 
the  creditors  of  the  assignor.*^  So  it  has  been  held  that  when  money 
belonging  to  wards  is  deposited  in  a  bank  by  their  guardian  to  his 
credit  "as  guardian,"  his  executor  cannot  claim  it.**  And  even 
where  the  position  of  trustee  and  cestui  que  trust  does  not  strictly 
exist  the  same  general  principle  may  have  application.  It  seems 
to  be  applicable  whenever  the  goods  or  money  belonging  to  a  per- 
son other  than  the  decedent  whose  estate  is  being  administered  are 
fotmd  among  the  goods  of  the  deceased,  although  if  the  property 
of  such  third  person  comes  into  the  hands  of  the  administrator  it 
will  not  be  treated  as  assets.**  Nor  will  the  owner  of  the  property 
be  required  to  appear  as  a  creditor  in  the  administration  proceed- 
ing.'* Accordingly,  the  property  of  a  corporation  in  possession  or 
custody  of  an  officer  at  his  death  does  not  pass,  as  part  of  his  estate, 
into  the  possession  and  control  of  his  administrator.*     Under  tb« 

IS.  Glanz  ▼.  Glo«ckIer,  104  Bl.  573,  Wash.  53S,  70  Pao.  74,  92  A.  8.  B. 

44  Am.  Rep.  94.  916. 

14.  Duffle  V.   Bankers'  Life  Aga'n,  Notes:  8  L.R.A.  789;  19  Ann.  Cm. 
160  la.  19,  139  N.  W.  1087,  46  L.RJ^.  563. 

(N.S.)  26.  17'  MeMorine  v.  Storey,  20  N.  C. 

15.  In  re  Robl,  163  Cal.  801,  127   ^29,  34  Am.  Dec.  374 

Pae.  55,  Ann.  Gas.  1914A  319  and  note.   -„^°-  ^*7„J-  i  ^P^^  ^  National  Bank, 

16.  Central  City  First  Nat.  Bank  v.  ^°„^-  ^-  ^^^>  ^  ^-  ^-  ^^^'  *  -*-  S.  R. 

Hummel,  14  Colo.  259,  23  Pac.  986,  20       ?i   Vowt«„  r ^  t».»v       t 

A  H  p  9W  ft  T  w  A  Taa.  ■M^.J.  «  ^'-  Newton  County  Bank  ▼.  Amen- 
A.  S.  R.  257   8  I.R.A  788    Mobm  v.   ^  ^^^^  ^^  ^         ^^  ^  ^ 

Mnrgatooyd,lJohns.  Ch.(N.Y.    119,  1003,   50   L.RA.(N.S.)    1089:   In   10 

7  Am.  Dec.  478;  Boone  v.  Citizens'  Sav.  Belt,  29  Wash.  535.  70  Paa.  74  92  A 

Bank,  84  N.Y.  83,  38  Am.  Rep.  498;  S.R.  916. 

Jacobs  V.  BuU.  1  Watts  (Pa.)  370,  26       20.  Probate  Court  v.  Williams,  30  R. 

Am.  Dec.  72;'  Gary  v.  People's  Na-  I.  144,  73  Atl.  382,  19  Ann.  Caa.  554. 
tional  Bank,  26  S.   C.  538,  2  8.  E.       1.  Re  Belton,  47  La.  Ann.  1614,  18 

668,  4  A.  8.  R.  733;  In  re  Belt,  29  So.  642,  30  L.R.A.  648. 
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doctrine  ihat  the  unpaid  capital  stock  of  a  corporation  is  a  trust  fund 
for  the  benefit  of  the  creditors,  it  has  been  held  that  the  fund  repre- 
sented by  the  unpaid  stock  of  a  particular  deceased  stockholder  is 
a  trust  fund  within  the  meaning  of  the  present  rule  and  is  treated  aa 
not  being  a  part  of  the  estate  of  the  deceased  stockholder.'  But  it 
seems  that  the  personal  representative  of  a  technical  trustee  is  entitled 
to  the  possession  of  the  trust  fimds,  and  it  has  been  held  that  he  may 
commence  an  action  therefor  in  his  individual  or  his  representative 
capacity.* 

Debt  of  Executor  or  AdTninistrvtor  <u  Asset* 

115.  Ancient  Common  Law  Rule. — It  was  an  ancient  rule  of  the 
common  law  that  when  a  creditor  named  his  debtor  as  his  executor, 
such  appointment  operated  as  a  discharge,*  or  at  least  as  a  release  of 
his  debt,*  in  all  cases  except  when  its  debt  was  needed  to  pay  the 
demands  of  creditors  of  the  estate.*  In  equity  the  debt  was  not 
released  but  was  available  as  an  asset,  since  even  an  express  gift  of 
the  debt  by  the  testator  would  not  have  screened  it  from  his  creditors. 
The  reason  for  the  rule  was  that  the  testator  by  making  the  debtor 
an  executor  voluntarily  destroyed  the  only  remedy  or  means  by 
which  the  debt  could  be  collected.  The  consequence  was  the  same 
if  any  one  of  the  exeoutors  was  the  debtor,  for  the  coexecutors  could 
not  sue  him.'  But  this  rule,  it  has  been  thought,  was  not  applicable 
in  favor  of  a  d^tor  who  was  appointed  administrator  of  his  credit- 
or's estate.' 

116.  Later  Conunon  Law  Rttle. — Just  as  the  swinging  of  a  pendu- 
lum not  infrequently  leads  to  another  extreme,  the  opposite  of  the 
first  one,  so  the  rules  of  the  common  law,  at  least  as  understood  in 
the  United  States,  in  the  course  of  time  placed  an  executor  who  was 
a  debtor  to  the  testator  in  a  position  almost  as  excessively  burdensome 
as  formerly  it  had  been  advantageous.  Not  only  was  his  debt  to 
the  estate  not  considered  wsdved  or  discharged,  but  it  was  taken  as 
being  actually  paid  in  cash  at  once  on  appointment  of  the  executor, 
so  that  he  was  held  accountable  for  the  money  equivalent  of  his 
debt  irrespectiys  of  whether  it  had  in  fact  been  paid  or  whether  the 

2.  Th(HnpBOB  T.  Reno  Sav.  Bank,  19  Atl.  838,  Ann.  Cas.  1912D   662  and 

Nev.  242,  9  Pa«s.  121,  3  A.  S  .R.  883.  note,  32  L.R.A.(N.S.)    671;   Mason's 

8.  In  rw  Belt,  29  Wash.  536,  70  Pae.  Estate,  42  Ore.  177,  70  Pac  507,  95  A. 

74,  92  A.  S.  B.  916.  S.  R.  734. 

4.  Kaster  v.  Pierson,  27  la.  90,  1  6.  Judge  of  Probate  v.  Sulloway,  68 
Am.  Rep.  254;  Crow  v.  Conant,  90  N.  H.  511,  44  Atl.  720,  73  A.  8.  R. 
iCcL  247,  51  N.  W.  450,  30  A.  S.  B.  619,  49  L.R.A.  347. 

427.  Note :  112  A.  S.  B.  408. 

NoteB:  20  L.R.A.(N.8.)  411;  Ana.  7.  Note:  Ann.  Cas.  1913E  1278  et 

Cas.  1913E  1280.  seq. 

5.  Stewart  v.  Hard,  107  Me.  457,  78  8.  Note:  112  A.  S.  R.  408. 
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executor  was  insolvent  and  could  not  pay  it.  Under  this  view  of  the 
law  a  debt  due  from  the  executor  to  his  testator  is  considered  paid 
and  is  deemed  assets  in  his  hands,  for  which  he  is  as  much  answerable 
to  the  creditors  of  the  testator  as  if  he  had  actually  received  that 
amount  in  cash  from  any  other  person  indebted  to  the  estate.*  The 
theory  underlying  this  doctrine  is  that  since  an  executor  cannot 
demand  or  receive  payment  of  himself  nor  sue  himself,  and  since  he 
is  bound  to  account  for  his  own  debt,  the  conclusion  is  inevitable 
that  the  debt  must  be  considered  as  assets.  It  is  also  said  that  where 
the  same  hand  is  to  pay  and  receive  money,  the  law  presumes,  as 
against  the  debtor  himself,  that  he  has  done  that  which  he  was  legally 
bound  to  do,  and  therefore  charges  him  with  the  amount  as  a  debt 
paid.**  So  also,  if  a  debt  from  an  executor  to  his  testator  is  due  on 
demand,  the  former  cannot  set  up  that  no  such  demand  was  made,  or 
that  he  could  not  make  a  demand  on  himself.**  The  executor  by 
voluntarily  taking  upon  himself  the  right  and  duly  to  demand  and 
receive,  and  the  corresponding  duty  of  paying,  it  is  considered  a 
just  and  legal  consequence  of  his  own  act  that  his  debt  should  be 
conclusively  presumed  to  have  been  paid  and  discharged.**  This  lia- 
bility to  account  for  his  debt  as  assets  in  the  form  of  money  is  not 
dependent  on  the  fact  whether  it  is  needed  to  liquidate  the  general 
indebtedness  of  the  estate,  such  accountability  being  equally  for  the 
benefit  of  heirs  and  legatees  and  other  parties  in  interest.**  Nor  is  this 
obligation  to  account  for  his  indebtedness  to  the  testator  suspended 
by  the  insolvency  of  the  executor  or  his  inability  to  pay  it**  In 
every  case  in  which  the  debt  is  found  to  exist  the  court  is  required  to 
charge  it  to  the  executor  as  psurt  of  the  assets  belonging  to  the  estate. 
It  is  said  that  if  the  law  were  otherwise  it  would  open  a  wide  door  to 
fraud  and  that  on  technical  grounds  as  well  as  on  coiudderations  of 

9.  Arnold  v.  Arnold,  124  Ala.  660,  11.  Bassett  ▼.  Fidelity,  ete.,  Co.,  IM 
27  So.  465,  82  A.  S.  R.  199;  Beall  v.  Mass.  210,  68  N.  £.  205, 100  A.  S.  R. 
miliary,  1  Md.  186,  54  Am.  Dec.  649;  652. 

Crow  ▼.  Conant,  90  Mich.  247,  51  N,  12.  Stewart  ▼.  Hnrd,  107  Me.  457, 

W.  450,  30  A.  S.  R.  427;  Peterson  ▼.  78  Atl.  838,  Ann.  Caa.  1912D  662,  32 

Vanderburgh,  77  Minn.  218,  79  N.  W.  L.RA.(N.S.)  671;  Mason's  Estate,  42 

828,  77  A.  S.  R.  671.  Ore.  177,  70  Pac.  507,  95  A.  8.  R.  734. 

Note:  26  L.R.A.(N.S.)  414.  13.  Kaater  v.  Pierson,  27  la.  90,  1 

10.  Wachsmuth  v.  Penn  Mut.  life  Am.  Rep.  254;  Beall  v.  Hilliary,  1  Md. 
Ins.  Co.,  241  lU.  409,  89  N.  E.  787,  186,  54  Am.  Dee.  649. 

132  A.  S.  R.  226, 26  L.R.A.(N.S.)  411;       14.  In  re  Walker,  125  CaL  242,  57 

Hodge  V.  Hodge,  90  Me.  505,  38  Atl.  Pac.  991,  73  A.  S.  R.  40;  Judge  of 

535,  60  A.  8.  R.  285,  40  L.R.A.  33;  Probate  v.  SuUoway,  68  N.  H.  511,  44 

Stewart  v.  Hurd,  107  Me.  457,  78  AtL  Atl.  720,  73  A.  8.  R.  619,  49  LJI.A. 

838,  Ann.  Caa.  1912D  662,  32  L.R.A.  347;  Mason's  Estate,  42  Ore.  177,  70 

(N.S.)  671;  Bassett  v.  Fidelity  &  De-  Pac.  507,  95  A.   S.   R.  734;   United 

posit  Co.,  184  Mass.  210,  68  N.  E.  205,  Brethren  v.  Akin,  45  Oi«.  247,  77  Pac. 

100  A.  8.  R.  552;  Mason's  Estate,  42  748,  2  Ann.  Cas.  353,  66  L.R.A.  664. 
Oie.  177,  70  Pac  507,  95  A-  S.  R.  734. 
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policy,  an  executor  should  not  be  permitted  to  show  that  he  cannot 
collect  a  debt  due  from  himself."  For  all  purposes  the  debt  is  deemed 
paid  in  full  by  the  debtor  who  had  qualified  as  executor,  and  having 
been  converted  into  assets  by  the  appointment,  it  is  not  revived  by 
the  executor's  death  or  removal  so  that  it  can  be  sued  for  by  an  admin- 
iatrator  de  bonis  non.*'  This  principle  has  likewise  been  applied  in 
giving  effect  to  the  appointment  of  a  debtor  as  administrator  of  an 
estate; "  and  it  has  been  said  that- an  administrator  cannot  be  per- 
mitted, by  virtue  of  his  trust,  to  take  an  advantage  which  he  would 
not  otherwise  possess  with  reference  to  his  own  indebtedness  to  the 
estate.**  The  same  principle  applies  to  coexecutors  and  coadminis- 
trators. Thus  it  has  been  held  that  where  an  obUgee  in  a  joint  and 
several  bond  appoints  as  his  executor  one  of  the  obligors,  the  debt  ia 
discharged  as  to  all,  although  the  obligee  in  his  lifetime  may  have 
obtained  several  judgments  against  the  deceased  obligor's  representa- 
tives and  the  survivor."  In  England,  however,  the  appointment  by 
a  creditor  of  his  debtor  as  executor  may,  under  certain  circumstances, 
still  operate  as  a  release  at  law.  It  has  been  decided  that  where  the 
testator  as  creditor  makes  an  entry  on  his  books  that  the  debt  has 
been  canceled,  equity  will  not  compel  the  executor  to  account  for  the 
amount  of  his  debt,  the  court  considering  that  such  an  entry  wiU 
not,  by  itself,  be  sufficient,  but  that  when  this  fact  is  accompanied  by 
the  appointment  of  the  debtor  as  executor  it  is  proper  to  disregard 
the  equitable  liability  of  the  executor  to  account.*" 

117.  Application  of  Doctrine  in  the  United  States. — In  America 
the  common  law  rule  very  generally  obtained  until  changed  by 
statute.*  In  many  of  the  states,  however,  the  liability  of  executors 
and  administrators  to  account  for  their  debts  to  their  estate  as  assets, 
has  been  fixed  by  statute.*  In  other  states  the  same  result  has  been 
reached  either  under  statutes  providing  for  the  settlement  of  estates 
and  the  distribution  of  property  not  devised  or  bequeathed,  or  on  the 
ground  that  the  ancient  rule  of  the  common  law  that  the  naming  of 
a  debtor  as  executor  waived  the  debt  has  never  been  adopted  in  such 

16.  Judge  of  Probate  v.  SuUoway,  68  79  N.  B.  742, 118  A.  S.  R.  535. 
N.  H.  511,  44  Atl.  720, 73  A,  S.  R.  619,       19.  Griffith  v.  Chew,  8  Serg.  &  R. 

49  L.R.A.  347.  (Pa.)  17, 11  Am.  Deo.  566. 

16.  Hodge  V.  Hodge,  90  Me.  505,  38       20.  In  re  Pink  [1912]  2  Ch.  (Eng.) 
AtL  535,  60  A.  S.  R.  285,  40  L.R.A.  528,  Ann.  Cas.  1913E  1273  and  note. 
33.  1.  Crow  T.  Conant,  90  Mich.  247,  61 

17.  Hodge  V.  Hodge,  90  Me.  505,  38  N.  W.  450,  30  A.  S.  R.  427. 
Atl.  535,  60  A.  8.  R.  285,  40  L.R.A.       Note:  Ann.  Cas,  1913E  1284. 

33;  Bigelow  v.  Bigelow,  4  Ohio  138, 19  2.  Crow  v.  Conant,  90  Mich.  247,  61 

Am.  Dec.  591  and  note;  Mason's  Eb-  N.  W.  450,  30  A.  S.  R.  427;  Mason's 

tate,  42  Ore.  177,  70  Pao.  507,  95  A.  Estate,  42  Ore.  177,  70  Pao.  607,  95 

S.  R.  734.  A.  S.  R.  734. 

Note:  26  L.B.A.(N.S.)  417.  Note:  Ann.  Cas.  1913E  1284. 

18.  Coffey  v.  Coffey,  193  Mass.  398, 
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states.*  Certainly,  in  nearly  all  jurisdictions,  this  ancient  rule  is 
obsolete,  and  a  testator,  by  making  his  debtor  executor,  does  not 
give  him  the  debt,  either  by  way  of  legacy  or  of  release  or  dis- 
charge,* and  the  debt  must  be  treated  as  an  asset.'  This  change  in 
the  doctrines  of  the  law  has  been  effected  in  some  jurisdictions  by 
statutes  expressly  providing  that  if  a  debt  be  due  the  deceased  by  tho 
executor  it  shall  be  his  duty  to  include  such  claim  in  the  list  of  debts.* 
So  by  statutes  in  some  states  an  executor  will  be  charged  with  the 
amount  of  his  personal  debt  to  the  decedent  as  so  much  money  in  his 
hands,  irrespective  of  his  ability  to  pay  at  the  time  of  or  sul»equent 
to  his  appointment,'  and  probate  courts  are  given  express  directions 
to  ascertain  and  liquidate  such  debts  and  charge  them  against  the 
executor  or  administrator.' 

118.  Effect  of  Insolvency. — The  doctrine  of  the  later  common  law 
that  a  debt  of  an  executor  to  the  estate  must  in  all  cases  be  deemed 
paid  and  available  as  assets  *  has  been  criticised  as  being  based  on  a 
legal  fiction,  and  the  presumption  that  all  men  are  solvent  and  able 
to  pay  their  obligations.  It  has  not  been  followed  in  all  cases,  and 
in  some  jurisdictions  it  has  been  applied  only  when  the  executor  or 
administrator  was  solvent  at  the  time  of  his  appointment,  or  at  some 
time  during  the  administration  of  his  office,  and  before  his  Bnal 
settlement  and  discharge.  So  the  rule  has  not  been  recognized  as 
applicable  to  cases  where  it  is  made  to  appear  that  the  administrator 
was  wholly  insolvent  when  appointed  and  during  the  entire  period 
down  to  the  time  of  settlement.*"  In  this  manner  the  fiction  of  law 
that  a  debt  of  an  administrator  is  to  be  considered  as  money  on  hand 
is  not  sJlowed  to  work  injustice  against  an  insolvent  administrator, 
by  placing  him  in  such  a  position  that  he  might  be  charged  with 
contempt  or  embezzlement  for  a  failure  to  pay  over  moneys  not 
received,  and  which  he  was"  unable  to  pay,  or  by  charging  his  sureties 
with  liability  beyond  the  faithful  discharge  of  the  duties  of  the  admin- 
istrator.** In  jurisdictions  adhering  to  this  modification  of  the  com- 
mon law  rule  it  has  been  said  that  if  an  administrator  seeks  to  be 

5.  Judge  of  Probate  t.  SnIIoway,  S8   note,  66  L.R.A.  654. 

N.  H.  511,  44  AtL  720,  73  A.  S.  E.  619,  8.  Judge  of  Probate  v.  SuDoway,  68 
49  L.R.A.  347.  N.  H.  511,  44  Atl.  720,  73  A.  S.  B. 

4.  Kaster  v.  Pioraon,  27  la.  90,  1    619,  49  LJI.A.  347. 
Am.  Rep.  254;  Hodge  v.  Hodge,  90       9.  See  supra,  par.  116. 
Me.  605,  38  Atl.  535,  60  A.  S.  R.  285,       10.  Wachsmuth  v.  Penn  Mut.  Life 
40  LJRJL  33;  Bigelow  v.  Bigdow,  4  Ins.  Co.,  241  lU.  409,  89  N.  E.  787, 132 
Ohio  138,  19  Am.  Dec.  59L  A.  S.  R.  226,  26  L.R.A.(N.S.)  411  and 

Note:  112  A.  8.  R.  408.  note:  Sanders  v.  Dodge,  140  Mich.  236, 

6.  Note:  Ann.  Caa.  1913E  1280.  103  N.  W.  597, 112  A.  S.  R.  399  and 

6.  Handy  v.  Collins,  60  Md.  229,  46  note;  Howell  v.  Anderson,  66  Neb.  575, 
Am.  Rep.  725.  92  N.  W.  760,  61  L.R.A.  313. 

7.  United  Brethren  v.  Akin,  45  Ore.       11.  In  re  Walker,  125  Oal.  242,  6» 
S47,  77  Pac.  748,  2  Ann.  Caa.  353  and  Pae.  991, 73  A.  S.  R.  40. 
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discharged  from  hia  official  liability  to  paj  over  to  the  estate  an 
antecedent  debt  due  by  him  to  his  intestate  on  account  of  hia  insol- 
vency and  total  inability  to  pay  the  same,  the  burden  is  on  him  to 
establish  that  fact,*'  but  that  he,  as  administrator,  is  not  l^und  for 
the  debt  any  further  than  he  has  had  the  means  to  pay.**  But  where 
it  appears  that  the  representative,  although  insolvent,  had  an  oppor- 
tunity, at  some  time  during  administration,  to  settle  the  debt  in 
question,  and  failed  to  do  so,  he  may  be  held  liable.**  In  some  juris- 
dictions the  foregoing  result  has  been  attained  imder  statutes  pro- 
viding that  no  executor  or  administrator  shall  be  accountable  for  any 
debts  due  to  the  deceased,  if  it  appears  that  they  remain  uncollected 
without  his  fault.  Under  such  a  law  it  has  been  held  that  there  is  no 
liability  on  the  bond  of  an  administrator  for  a  debt  owing  from  him 
to  his  intestate,  if  he  was  insolvent  at  the  time  of  hia  appointment 
and  has  so  continued  throughout  bis  administration ;  **  but  it  has  also 
been  held  that  under  such  a  provision  the  executor  is  not  relieved  by 
his  insolvency.**  The  proper  form  of  a  decree  settling  the  final 
account  of  an  administrator  who  owed  a  debt  to  the  decedent,  but 
which,  through  the  administrator's  insolvency  and  inability  to  pay, 
has,  without  any  fault  of  his,  not  been  collected,  is  to  charge  the 
administrator  with  all  moneys  coming  into  his  hands,  including  the 
debt  due  from  himself,  and  theti  designate  what  portion  of  the  entire 
sum  consists  of  personal  debts  due  the  estate  from  the  administrator, 
reported  by  him  as  cash  on  hand.  This  would  protect  the  adminis- 
trator, and  the  heirs  could  still  proceed  against  him  to  collect  the 
amount  of  his  debt,  if  he  acquires  the  means  to  pay  it*'  It  seems  that 
an  administrator  who  is  indebted  to  his  intestate  will  be  permitted 
to  turn  over  the  evidence  of  his  uncoUectable  debt  to  his  successor  and 
will  be  discharged  from  his  official  liability  therefor,  where  at  the 
time  of  his  appointment  he  was  hopelessly  insolvent  and  remained  so 
during  all  the  time  of  his  administration  and  up  to  and  inciuding 
the  time  of  his  final  settlement.** 

119.  Liability  of  Surety  as  to  Debt. — The  diversity  of  doctrines  as 
to  the  liability  of  executors  and  administrators  for  debts  owing  by 
them  to  the  persons  upon  whose  estate  they  have  taken  out  letters  of 
administration  **  has  created  a  corresponding  difference  in  opinion 

12.  Arnold  t.  Arnold,  124  Ala.  660,  16.  Sanders  v.  Dodge,  140  Mich.  236, 
27  So.  465,  82  A.  S.  R.  199;  Howell  v.  103  N.  W.  597,  112  A.  8.  R.  399  and 
Anderson,  66  Neb.  575,  92  N.  W.  760,  note. 

61  L.R.A.  313.  Note:  26  L.R.A.(N.S.)  418. 

13.  In  re  Walker,  125  CaL  242,  59  16.  Mason's  Estate,  42  Ore.  177,  71 
Pac.  991,  73  A.  S.  R.  40.  Pac.  507,  95  A.  S.  R.  734. 

14.  Wachsmuth  v.  Penn  Mut.  Life  17.  In  te  Walker,  125  Gal.  242,  69 
Ins.  Co.,  241  111.  409,  89  N.  E,  787, 132  Pac.  991,  73  A.  S.  R.  40. 

A.  S.  R.  226,  26  L.R.A.(N.8.)  411  and  18.  HoweU  v.  Anderson,  66  Neb. 
note.  575,  92  N.  W.  760,  61  L.R.A.  313. 

Note:  26  L.R.A.(N.S.)  418.  10.  See  supra,  par.  116  et  se^ 
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as  to  the  extent  of  the  liability  in  such  cases  of  sureties  on  administra- 
tion bonds.  In  jurisdictions  adhering  to  the  view  that  in  all  cases  a 
debt  of  the  personal  representative  may  be  treated  as  assets  in  his 
possession,  the  courts  hold  not  only  that  he  is  to  be  held  responsible 
therefor,  but  that  the  debt  becomes  money  in  bis  hands  for  which  his 
sureties  are  accountable,  without  reference  to  his  solvency  or  insol- 
vency.** But  the  better  and  more  general  rule  seems  to  place  the 
obligation  of  the  fiduciary  in  the  same  category,  so  far  as  concerns 
the  liability  of  his  sureties,  with  other  debts  due  the  estate.*  Under 
this  rule  a  surety  is  not  liable  for  an  administrator's  debt  to  the  estate 
beyond  the  principal's  ability  to  pay.'  Similarly,  it  has  been  held 
that  there  is  no  liability  on  the  bond  of  an  administrator  for  a  debt 
owing  from  him  to  his  intestate  if  he  was  insolvent  at  the  time  of  his 
appointment  and  so  continued  throughout  his  administration,  under 
statutes  providing  that  no  executor  or  administrator  shall  be  account- 
able for  any  debts  due  to  the  deceased  if  it  should  e^pear  that  they 
remain  uncollected  without  his  fault.* 

120.  Effect  on  Liens. — ^The  equitable  rule  that  if  a  debtor  is 
appointed  executor  of  the  will  of  his  creditor,  and  accepts  the  trust, 
the  debt  is  presumed  to  have  been  paid,  and  is  treated  as  assets  in  the 
hands  of  the  executor  for  the  payment  of  debts  and  legacies,  does  not 
operate  to  discharge  a  Uen  by  which  such  debt  is  secured,*  at  least  if 
the  estate  or  those  interested  in  it  will  thereby  suffer  or  their  rights  be 
prejudiced  by  the  loss  of  the  security.'  It  has  been  held  that  when  a 
mortgagor  is  appointed  executor  of  the  will  of  his  mortgagee,  and 
accepts  the  trust,  the  mortgage  debt  is  not  thereby  discharged  as  a  lien 
against  the  land,  and  it  thus  becomes  an  asset  of  the  estate,  but 
the  equity  of  redemption  does  not  become  such  an  asset,  and  if 
the  mortgage  debt  is  assigned  to  a  legatee  on  final  distribution,  the 
latter  does  not  acquire  any  interest  in  money  thereafter  received  by 
the  executor  on  his  sale  of  such  equity  of  redemption.* 


Real  Estate  as  Assets 

121.  Rule  at  Common  Law. — ^At  common  law  the  real  estate  of  a 
decedent  could  not  be  sold  by  the  executor  for  the  payment  of  debts 
of  general  creditors,  unless  it  was  expressly  chaiged  for  that  purpose, 

20.  Arnold  v.  Arnold,  124  Ala.  550,  3.  Sanders  v.  Dodge,  140  Mich.  236, 

27  So.  405,  82  A.  S.  R.  199.  103  N.  W.  597, 112  A.  S.  R.  399. 

Notes:  26  L.R.A.(N.S.)  417;  2  Ann.  4.  Crow  v.  Conant,  90  Mich.  247,  51 

Cas.  355.  N.  W.  450,  30  A.  S.  R.  427. 

1.  Note:  2  Ann.  Cas.  355.  6.  Note:  112  A.  S.  R.  408. 

2.  In  re  Walker,  125  Cal.  242,  57  6.  Crow  v.  Conant,  90  Mich.  247,  Kl 
Pac.  991,  73  A.  S.  R.  40.  N.  W.  450,  30  A.  S.  R.  427. 


Note:  26  L.R.A.{N.S.)  418. 
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since  otherwise  it  descended  to  the  heirs  unaffected  with  any  power  in 
the  executors,  and  the  remedy  of  the  creditors,  if  any,  was  against  the 
heirs.'  Real  estate  was  not  liable  for  any  debts  except  those  of  record 
and  specialty  debts  of  the  ancestor  in  which  the  heir  was  specially 
oamed."  And  it  seems  that  under  the  English  law,  land  in  the 
hands  of  the  alienees  of  heirs  and  devisees  was  not  chargeable,  even 
for  specialty  debts,  but  that  if  the  heirs  and  devisees  sold,  they  were 
personally  chargeable.*  The  administrator  could  never  under  any 
circumstances  lay  his  hand  upon  the  real  estate  which  had  descended 
to  the  heir,  and  if  a  creditor  desired  to  subject  the  same  to  the  pay- 
ment of  his  claims  against  the  ancestor,  he  was  required  to  bring  lus 
action  directly  against  the  heir  for  that  purpose.*"  Where,  however,  > 
the  testator  charged  all  his  estate  with  the  payment  of  debts,  then 
after  the  personal  estate  became  exhausted  a  debt  against  the  estate 
would  be  a  charge  on  tiie  real  estate.** 

122.  American  Rule  Generally. — ^In  the  absence  of  statute  the 
courts  in  this  country  in  their  early  decisions  held  that  real  property 
was  not  assets  in  the  hands  of  administrators  for  the  payment  of 
debts.**  But  the  policy  of  the  law  here  almost  from  the  earliest 
times  has  been  to  the  contrary,**  and  to-day  in  many  jurisdictions 
itatutes  expressly  make  the  realty  belonging  to  the  estate  of  a  dece- 
dent assets  for  the  payment  of  debts  **  and  expenses  of  adminis- 
tration,** and  authorize  an  administrator,  after  he  has  exhausted 
the  personal  estate,  to  apply  to  the  court  and  obtain  leave  to  sell  so 
much  of  the  real  estate  of  which  the  intestate  died  seised,  as  will  be 
sufficient  to  discharge  the  residue  of  the  debls.**    The  power  of  the 

7.  Fiscns  v.  Moore,  121  Ind.  547,  23      11.  Hadgin  v.  Hadgin,  6  Orat  (Va.) 
N.  E.  302,  7  L.R.A.  235;  Sheldon  v.  320,  52  Am.  Dec  124. 
Riee,  30  Mich.  296,  18  Am.  Rep.  136;       12.  Ludlow  v.  Johnston,  3  Ohio  653, 
Price  V.  Ward,  25  Nev.  203,  58  Pa*.  17  Am.  Dec  609. 
849,  46  L.R. A.  459 ;  Ticknor  v.  Harris,       13.  Note :  79  A.  S.  B.  84. 
14  N.  H.  272,  40  Am.  Dec  186;  U  Foy       14.  Steele  v.  Steele,  64  Ala.  438,  38 
T.  La  Foy,  43  N.  J.  Eq.  206,  10  AtL  Am.  Rep.  15;  Doyle  v.  Wade,  23  Fla. 
266,  3  A.  S.  R.  302.  90,  1  So.  616,  11  A.  S.  R.  334;  In  re 

Notes:  61  Am.  Dec  519;  87  Am.  Gable,  79  la.  178,  44  N.  W.  352,  9 
Dec.  214;  112  A.  8.  B.  1018;  6  L.B.A.  L.R.A.  218;  Milwaxd  v.  Shields,  43  S. 
(NJS.)  372.  W.   184,   19   Ky.   I*   Rep.   1«76,   39 

See  Dbscknt  and  Distbibction,  vol.  LJIA.  506;  Price  v.  Ward,  25  Nev. 
9,  p.  72  et  seq.,  as  to  devolution  of  title  203,  58  Pac  849,  46  L.R.A.  459 ;  Agee 
•''J^^yv,  ,     -n,       -o  ^T    T   «      ^-  Saunders,  127  Tenn.  680,  157  S.  W. 

tJ-i^AT^^9^  V'a   rV^(^-  ^-  ^'  ^  «  L.R.A.(N.S.)  788;  Earle  v.  Co- 
'°SoU:mm:!bf8.'"^  irtn''cr4T9-  ''''  ""  ^'  ^'  '''' 

nA^t:'m^'  ""  ''*•  ^*'  ^'     ^"=  ^^Sl  688. 

10.  Bhick'v.  EUiott,  63  Kan.  211,  65   ,^5- I"  '*   ^^o^^  <?^o^^**-   ^^' 
Pac.  215,  88  A.  8.  R.  239;  Soles  v.  106  Pac.  1116, 135  A.  S.  R.  990. 
Hiebnan,  29  Pa.  St  342,  72  Am.  Dec.       16.  Chotean  v.  Jones,  11  111.  300,  50 
C'l.  Am.  Dec.  460.    As  to  proceedings  to 
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legislature  to  subject  real  estate  to  the  payment  of  debts  cannot  be 
questioned,*'  and  under  such  statutes  the  real  estate  of  a  deceased  per- 
son may  be  made  as  much  and  as  truly  assets  in  the  hands  of  hia 
personal  representatives  for  the  payment  of  debtB  aa  is  his  personal 
property.**  However,  in  some  states  the  statutory  modificaition  of  the 
common  law  is  to  the  effect  that  real  estate  is  not  assets  in  the  hands 
of  a  personal  representative,  and,  unless  otherwise  charged  by  the 
terms  of  a  will,  is  subject  only  to  the  contingency  of  a  sale  of  so  much 
thereof  as  may  be  necessary  to  pay  the  debts  of  the  estate  in  case  there 
is  not  sufficient  personal  estate  for  that  purpose.**  The  operation  of 
the  rule  that  real  estate  counts  as  assets  for  the  payment  of  debts  is 
not  impaired  by  the  existence  of  a  prior  encumbrance  or  charge,  such 
as  a  mortgage,  right  of  dower,  or  curtesy,  though  the  rights  of  the 
encumbrancers  will  in  all  cases  be  safeguarded,  as  against  adminis- 
trators,*" and  heirs  and  de\'isees.*  An  administrator's  right  to  the 
possession  of  the  lands  of  his  intestate  is  considered  subordinate  to 
the  widow's  right  of  dower.' 

123.  Real  Estate  Treated  as  Personal  Estate. — It  was  early  held 
and  determined  at  law,  that  where  land  was  devised  to  be  sold  by 
e-xecutora  or  devised  to  executors  to  be  sold,  the  assets  were  legal ;  but 
this  rule  was  changed  by  later  decisions  of  the  common  law,  and  when 
the  testator  by  his  will  made  his  lands  liable  for  his  debts  a  pure  trust 
arose,  the  proceeds  became  equitable  assets,  and  the  remedy  was  exclu- 
sively in  chancery.  In  this  country  lands  are  generally  held  not  to  be 
equitable  assets,  exclusively  cognizable  in  chancery,  but  legal  assets, 
upon  the  same  footing  as  proceeds  of  goods.*  On  the  theory  of  equi- 
table conversion,  the  proceeds  of  real  estate  sold  under  a  power  of  sale 
conferred  by  the  will  of  a  decedent  have  been  regarded  as  personal 
assets  of  the  estate.*  Real  property  acquired  by  an  administrator  in 
obtaining  satisfaction  of  judgments  forming  a  part  of  the  assets  of  the 
estate  in  his  hands  for  settlement  is  also  usually  treated,  for  purposes 
of  administration,  as  personal  assets  of  such  estate.*    And  the  same 

obtain  sale  of  real  estate,  see  infra,  2.  Bettis  v.  McNider,  137  Ala.  668, 

par.  372  et  seq.  34  So.  813,  97  A.  S.  R.  69;  Faran  ▼. 

17.  Kibby  v.  Chitwood,  4  T.  B.  Mon.  Robinson,  17  Ohio  St.  2^,  93  Am.  Dee. 
(Kv.)  91, 16  Am.  Dec.  143.  617. 

18.  Faran  t.  Robinaon,  17  Ohio  St  S.  Note:  6  L.R.A.(N.S.)  368. 

242.  93  Am.  Dec.  617.  4.    Greenland  v.  Waddell,  116  N.  Y. 

19.  Marvin  v.  Bowlby,  142  Mich.  234,  22  N.  E.  367,  15  A.  S.  R.  400; 
245,  105  N.  W.  761,  113  A.  S.  R.  574,  Ross  v.  Barclay,  18  Pa.  St.  179,  56  Am. 
7  Ann.  Gas.  559,  4  L.R.A.(N.S.)  189.  Dec.  616;  Nimmo  v.  Com.,  4  Hod.  St 

20.  Shahan  v.  Shahan,  48  W.  Va.  M.  (Va.)  57,  4  Am.  Deo.  488. 
477,  37  8.  E.  552,  86  A.  S.  R.  68.  Note:  19  Ann.  Gas.  564. 

1.  In  re  Packer,  125  Gal.  396,  58       See  generally,  Coitvkrsiok  asd  Rb- 
Pac.  59,  73  A.  S.  R.  58  and  note;  Dor-   ooxvebsiok,  vol.  6,  p.  1064. 
ranee  v.  Ravnsford,  67  Conn.  1,  34       6.  Weir  v.  Bagby,  72  Kan.  67,  82 
Atl.  706,  52  A.  S.  R.  266.  Pac.  585,  7  Ann.  Cas.  702. 
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is  trae  of  reed  estate  piirchased  by  an  executor  or  administrator  at 
a  foreclosure  sale  under  a  mortgage  belonging  to  the  estate,  or  taken 
in  satisfaction  of  such  a  mortgage.' 

124.  Lands  Covered  by  Fraudulent  Deed. — ^As  in  tlie  case  of  fraud- 
ulent conveyances  of  personalty,'  where  a  grantor  in  a  deed  fraudulent 
as  to  ereditors  dies  in  possession  of  the  property  granted,  it  is  usually 
considered  to  be  assets  in  the  hands  of  his  administrator,*  when  the 
personal  property  is  insufficient  to  pay  the  debts  of  the  decedent;* 
bat  where  land  has  been  conveyed  in  fraud  of  creditors,  and  at  the 
time  of  the  death  of  the  grantor  is  no  longer  in  his  possession,  it 
eannot  be  reached  as  assets  of  his  estate.** 

125.  Homesteads. — Under  acts  of  Congress  and  the  laws  of  some 
states  homestead  rights  existing  at  the  death  of  a  man  who  is  the 
head  of  a  household  are  saved  for  the  benefit  of  his  widow  and  children 
90  that  they  cannot  be  resorted  to  by  the  executor  or  administrator  as 
assets  for  the  payment  of  debts.**  The  general  rule  is  that  the  home- 
stead does  not  belong  to  the  estate  of  the  decedent  leaving  wife  or 
children  and  is  not  assets  for  the  payment  of  his  debts.**  According 
to  the  particular  statute,  unlawful  sale  by  an  administrator  may  be 
forbidden  by  statute  and  made  punishable  as  a  misdemeanor,**  or, 
subject  to  the  widow's  right,  it  may  be  sold  by  order  of  the  probate 
court  for  tiie  payment  of  the  debts  of  the  deceased  husband,**  or  it  may 
not  survive  the  widow's  death  so  as  to  vest  a  homestead  right  in  the 
children  of  the  marriage.**  On  the  death  of  a  landholder  leaving 
neither  minor  child  nor  widow,  in  most  jurisdictions  the  descent  of 
the  homestead  is  governed  by  the  same  rules  as  those  which  govern  in 
the  descent  of  his  other  landed  estate,  and  such  homestead  in  like 

8.  Haberman  v.  Baker,  128  N.  T,  77  Cal.  54,  18  Pac.  808,  11  A.  8.  R. 

253,  28  N.  E.  370,  13  L.R.A.  611.  235;  Sanders  v.  Rnssell,  80  Cal.  119, 

Note:  7  Ann.  Gas.  704.  24  Pac.  852,  21  A.  S.  E.  26  and  note; 

7.  See  supra,  par.  112.  Stuckey  v.  Watkins,  112  Ga.  268,  37 

8.  Kent  v.  Lyon,  4  Fla.  474,  60  Am.  8.  E.  401,  81  A.  S.  R.  47;  Broyles  v. 
Dee.  404;  Beith  v.  Porter,  119  Mich.  Gox,  153  Mo.  242,  64  S.  W.  488,  77 
365,  78  N.  W.  336,  75  A.  8.  R.  402.  A.  S.  R.  714. 

9.  State  V.  Parsons,  147  Ind.  679,  47  Notes:  12  A.  S.  R.  90;  66  L.R.A. 
N.  E.  17,  62  A.  S.  R.  430.  63,  64. 

Note:  3  A.  S.  R.  741.  See  generally,  Homxstsas. 

10.  Sifford  V.  Gntler,  244  HI.  234,  12.  Ojeistadengen  v.  Van  Dnzen,  7 
91 N.  E.  428, 135  A.  S.  R.  326, 18  Ann.  N.  D.  612,  76  N.  W.  233,  66  A.  S.  R. 
Gas.  36.    See  infra,  par.  309  et  seq.,  679. 

as  to  proceedings  to  recover  property       13.  Bond  ▼.  Montgomery,  66  AA. 

fraudulently  conveyed.    And  see  gen-  663,  20  S.  W.  525,  35  A.  S.  R.  119. 
erally,  Fraudulent  Gonvetancbs.  14.  Robbins  v.  Boulware,  190  Mo. 

11.  Bond  V.  Montgomery,  56  Ark.  33,  88  S.  W.  674, 109  A.  S.  R.  746. 
663,  20  S.  W.  525,  35  A,  S.  R.  119;       15.  Brewer  ▼.  Wall,  23  Tex.  585,  76 
Estate  of  Rowland,  74  Gal.  523,  16  Am.  Dec.  76. 

Pac  315,  5  A.  S.  R.  464;  BuU  v.  Goe, 
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manner  as  other  real  estate  becomes  assets  for  the  payment  of  the 
decedent's  debts.** 

126.  Rights  of  Entry  under  Federal  Laws. — ^Under  acts  of  Con- 
gress relating'  to  pre-emption  of  public  land,  an  unperfected  right  of 
entry  is  not  considered  inheritable,  but  on  the  death  of  one  having  such 
right  it  ceased  and  his  heirs  become  entitled  to  a  patent,  not  because 
they  have  succeeded  to  his  equitable  interest,  but  because  the  law 
gives  them  preference  as  new  pre-emptors,  allowing  to  them  the  bene- 
fit of  the  residence  of  their  ancestor  upon  the  land.  Accordingly 
such  unperfected  right  of  entry  is  not  assets  belonging  to  the  estate 
of  the  anc&stor.*'  As  a  general  rule  no  authority  is  given  to  an  execu- 
tor or  administrator  to  consummate  for  the  benefit  of  the  creditors  the 
inchoate  claim  of  the  decedent  in  such  cases.**  Thus,  it  has  been 
held  that  where  a  patent  to  land  was  procured  by  an  administrator 
on  behalf  of  his  intestate,  and  issued  to  the  heirs  of  the  latter,  the 
land  did  not  become  part  of  the  intestate's  estate,  and  a  sale  of  it  under 
order  of  the  probate  court,  to  pay  the  debts  of  the  estate,  was  null  and 
void  as  against  the  heirs.**  It  may  be  stated  as  a  general  rule  that 
in  construing  laws  relative  to  pre-emption,  homestead,  timber  culture, 
and  donation  land  claims,  it  is  generally  held  that  the  heirs  of  a 
."ettler  or  claimant,  where  the  word  "heirs"  is  used  in  such  statutes, 
take  directly  from  the  United  States  as  its  donees,  and  not  by 
descent.*"  However,  it  has  been  held  that  the  possessory  right  of  the 
locator  of  a  mining  claim,  who  has  not  applied  for  a  patent  under 
the  federal  law  giving  locators,  their  heirs  and  assigns,  the  right  of 
possession,  does  not  go  directly  to  the  heirs  of  the  locator  upon  his 
death  as  beneficiaries  of  the  government,  but  they  take  by  descent 
from  the  locator,  so  that  the  estate  is  subject  to  the  jurisdiction  of  the 
probate  court  and  may  be  used  as  assets  for  the  payment  of  the  debts 
of  the  locator.  It  has  also  been  held  that  a  land  certificate  granted 
by  special  statute  to  the  heirs  of  a  person  named,  in  consideration  of 
his  right  to  receive  it  personally,  is  not  a  gift  to  the  heirs  of  such 
person,  but  it  forms  part  of  the  assets  of  his  estate  after  his  death,  and 
during  administration  thereon  is  subject  to  sale  for  the  payment  of 
his  debts.*     Under  federal  statutes  exempting  federal  homesteads 

16.  Fellows  ▼.  Lewis,  65  Ala.  343,   BTmoir,  vol.  9,  p.  67  et  seq.    And  see 
39  Am.  Rep.  1;  Dettmer  v.  Behrena,  generally,  Public  Lands. 

106  la.  685,  76  N.  W.  853,  68  A.  S.  R.  18.  Towner  v.  Rodegeb,  33  Wash. 

326.  153,  74  Pac.  50, 99  A.  S.  R.  936. 

17.  Bums  ▼.  Hamilton,  33  Ala.  210,  19.  Conlson  v.  Wing,  42  Kan.  507, 
70  Am.   Dec.   570;   Gjerstadengen  v.  22  Pac.  570,  16  A.  S.  R.  503. 

Van  Dnzen,  7  N.  D.  612,  76  N.  W.  233,       20.  O'Connell     v.     Pinnade     Gold 

66   A.   S.  R.   679;   Gjerstadengen   v.  Mines  Co.,  140  Fed.  854,  72  C.  C.  A. 

Hartzell,  9  N.  D.  268,  83  N.  W.  230,  645,  4  LJl.A.(N.S.)  919. 
81  A.  S.  R.  575;  Towner  v.  Rodegeb,       1.  Lyne  v.  Sanford,  82  Tex.  68,  19 

33  Wash.  153,  74  Pac.  50,  99  A.  S.  R.  S.  W.  847,  27  A.  S.  B.  852. 
936.     See  also  Descent  and  Distri- 
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from  liability  for  debts  contracted  before  tlie  issue  of  patent,  such 
homestead  after  it  has  once  become  the  property  of  the  homesteader 
is  subject  to  due  course  of  administration,  and  as  far  as  the  federal 
laws  are  concerned  may  be  used  as  assets  to  pay  his  debts;  *  though,  of 
course,  the  property  may  be  exempt  under  state  laws.* 

127.  Rent. — The  rents  of  the  real  estate  accruing  subsequently  to 
the  death  of  the  owner  are  regarded  as  part  of  the  realty  from  which 
they  are  derived,*  and  as  belonging  to  the  heirs  and  as  not  being  assets 
passing  to  the  executor  or  administrator.*  As  against  heirs,  therefore, 
the  general  rule  is  that  an  executor  or  administrator  has  no  right  to 
the  rents  accruing  from  the  real  estate  after  the  death  of  the  decedent.* 
So,  if  rents  accruing  after  the  testator's  death  come  into  his  hands  he 
cannot  apply  them  to  the  payment  of  debts  of  the  decedent,'  and 
if,  without  authority,  he  collects  rents  of  the  decedent's  real  estate  and 
uses  them  as  assets  in  paying  the  debts  of  the  estate,  he  will  be  liable 
to  the  party  entitled  to  such  rents,  who  may  bring  an  action  against 
him  for  them,*  Where  the  personal  representative  holds  possession  of 
the  real  estate  he  is  usually  deemed  to  receive  the  rents  and  profits 
as  trustee  for  the  heirs,  not  for  the  creditors.*  The  normal  rule  is 
that  where  the  title  of  the  heir  is  divested  in  order  to  apply  the  real 
estate  as  assets  in  payment  of  the  decedent's  debts  the  heir  meanwhile 
is  deemed  the  owner  and  is  entitled  to  the  rents  and  mesne  profits.** 
But  in  some  jurisdictions  an  administrator  or  executor  is,  by  statute, 
given  the  right  to  intercept  the  rents  in  certain  cases  for  certain  pur- 
poses,** and  apply  them  as  assets  for  the  payment  of  debts." 

128.  Rights  and  Agreements  as  to  Realty. — Since  the  rights  of 
an  executor  or  administrator  in  real  and  personal  assets  belonging  to 
a  decedent's  estate  are  in  many  respects  different,  it  frequently 
becomes  a  question  of  considerable  moment  whether  particular  rights 
and  kinds  of  property  are  to  be  treated  as  realty  or  personalty  in  the 
administration  of  estates.    Thus,  the  interest  of  a  vendee  in  an  execn- 

1.  Ojerstadengen  v.  Van  Dnzen,  7  Ins.  on  Lives,  eto.,  168  Pa.  St.  431,  32 

N.  D.  812,  76  N.  W.  233,  66  A.  B.  B-  Atl.  25,  47  A.  S.  B.  893. 

879.  8.  Smith  v.  Wiley,  22  Ala.  396,  68 

3.  See  supra,  par.  125.  Am.  Dec.  262;  Conger  v.  Atwood,  28 

4.  In  re  De  Bemal,  165  Cal.  223,  Ohio  St.  134,  22  Am.  Rep.  362. 

131  Pac.  375,  Ann.  Cas.  1914D  26.  9.  McCoy  v.  Scott,  2  Rawle   (Pa.) 

6.  Conger  v.  Atwood,  28  Ohio  St  222,  19  Am.  Dec.  640. 

134,  22  Am.  Eep.  362;  Cameron  v,  10.  Smith  v.  McConnell,  17  HI.  135, 

Cameron,  15  Wis.  1,  82  Am.  Dec.  652.  63  Am.  Dec.  340. 

Note:  19  Ann.  Cas.  565.     See  D»-  11.  Mayer  v.   Komegay,   163   Ala. 

SCENT  AND  DISTRIBUTION,  vol.  9,  p.  371,  50  So.  880,  136  A.  S.  R.  79  and 

585  et  seq.  note. 

6.  Diron  v.  Niccolls,  39  111.  372,  89  12.  Beckett  v.  Selover,  7  Cal.  216, 

Am.  Dec.  312;'Shawhan  v.  Long,  26  68  Am.  Dec.  237;  McQuitty  v.  Wilhite, 

la.  488,  96  Am.  Dec.  164.  218  Mo.  586,  117  S.  W.  730,  131  A. 

Note :  19  Ann.  Cas.  565.  S.  R.  561. 

'7.  Appeal  of  Pennsylvania  Co.  for  Note:  119  A.  S.  R.  587. 
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tory  contract  for  the  purchase  of  landa  is  usually  deemed  to  be  real 
and  not  personal  assets/*  while  the  interest  of  a  vendor  in  a  partially 
performed  contract  to  purchase  land  of  which  the  vendee  has  been  put 
in  possession  is  considered  personalty  which  passes  at  once  to  the  per- 
sonal representative.**  So  also,  surplus  money  arising  from  the  sale  of 
mortgaged  premises  is  considered  as  part  of  the  real  estate  of  the 
deceased  mortgagor,  and  goes  to  the  heirs,  and  not  to  the  adminis- 
trator.i*  An  equity  of  redemption  of  a  mortgagor  in  like  manner 
descends  to  his  heirs.*' 

129.  Leaseholds. — At  common  law,  and  in  nearly  all  jurisdictions 
to-day,  the  interest  of  a  person  having  a  lease  of  real  estate  is  treated  as 
personalty,  and  as  such  will  pass  to  the  executor  or  administrator  as 
personal  assets.*'  This  sieems  to  be  true  even  where  such  leaseholds 
have  been  specifically  devised.**  It  has  been  held  that  an  agreement 
by  a  landlord  contained  in  a  lease  to  convey  the  leased  land  to  the 
tenant  upon  the  expiration  of  the  term  and  the  payment  of  an  agreed 
purchase  price  gives  the  tenant  a  right  to  purchase  which  will  pass  to 
his  administrator.*'  Where  statutes  have  provided  that  a  widow 
shall  be  given  dower  in  a  leasehold  for  twenty  years  or  more,  which 
must  be  assigned  to  her  as  in  real  estate,  the  courts  have  held  that  the 
leasehold,  in  spite  of  these  statutes,  is  personal  property,  and  that  so 
much  of  it  as  is  not  given  to  the  widow  passes  to  the  administrator  as 
assets  of  the  estate  of  the  lessee.-"  In  some  jurisdictions  leaseholds 
can  be  sold  only  after  a  special  petition  has  been  filed  accompanied  by 
an  inventory  of  the  decedent's  real  estate  and  the  remaining  personal 
property,  and  a  list  of  debts  remaining  unpaid.* 

130.  Crops. — ^All  annual  industrial  fruits  such  as  com  and  hops 
are  commonly  called  emblements.  These  emblements,  on  the  death 
of  the  owner  of  the  land,  pass  to  his  personal  representative  and  not  to 
his  heir.  In  cases  in  which  the  tenant  for  life  is  entitled  to  such 
emblements  his  executor,  on  his  death,  likewise  succeeds  to  them 

18.  HovoA*  ▼.  Havlik,  68  Neb.  14,  17.  Orchard  v.  Wright-Dalton-Bell- 

93  N.  W.  990,  no  A.  S.  B.  387.  Anchor  Store  Co.,  225  Mo.  414, 125  S. 

14.  Bowen   ▼.   Lansing,   129   Hieh.  W.  486,  20  Ann.  Cas.  1072. 

117,  88  N.  W.  3m,  95  A.  S.  R.  427,  18.  Andrew  v.  Wri^ey,  4  Bro.  C. 

S7  LJt.A.  643  and  note.  C.  125,  2  Eng.  Bol.  Cas.  137  and  note. 

Note:  57  L.Rw&..  646  et  seq.  19.  Gustin  v.  Union  Sdiool,  Dist.,  94 

See  also   Descent  Ain>   Distribu-  Mich.  502,  54  N.  W.  156,  34  A.  S.  R. 

TK)K,  vol.  9,  p.  82  et  seq.  361. 

16.  Moses  v.  Murgatroyd,  1  Johns.  20.  Moody  v.  Pqrton,  135  Mo.  482, 

Ch.   (N.  T.)  119,  7  Am.  Dec.  478;  36  S.  W.  621,58  A.  S.  R.  604;  Orchard 

Dunning  v.  Ocean  Nat.  Bank,  61  N.  v.    Wright-Dalton-Bell-Anchor    Store 

Y.  497, 19  Am.  Rep.  293.  Co.,  225  Mo.  414,  125  S.  W.  486,  20 

16.  McQnitty  v.   Wilhite,  218  Mo.  Ann.  Cas.  1072. 

586,  117  S.  W.  730,  131  A.  8.  R.  561.  1.  Orchard   v.   Wright-Dalton-Bell- 

See  Descssnt  ah»  Distribotion,  vol.  Anchor  Store  Co.,  225  Mo.  414,  125 

0,  p..  84  et  seq.     And  see  generally,  S.  W.  486,  20  Ann.  Cas.  1072. 

MORTQAfln. 
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instead  of  his  heir.*  And  the  representative's  right  to  emblements 
cannot  be  defeated  by  evidence  of  the  condition  of  the  teneint's  health 
at  the  time  of  planting  the  land,  nor  by  his  knowledge  that  his  life 
would  not  continue  until  the  maturity  of  the  crop.'  Nor  does  the 
representative's  right  depend  on  whether  the  land  was  cultivated  in 
a  husbandlike  manner  or  the  crop  planted  in  the  customary  way.* 
As  between  heir  and  executor  or  administrator  all  such  emblements 
are  treated  as  chattels,  and  as  assets  for  the  payment  of  debts.*  But, 
except  under  particular  statutes,*  while  crops  growing  at  the  time  of 
the  testator's  death  go  to  the  representative  as  against  the  heir,  yet  as 
between  the  representative  and  a  devisee  of  the  land  the  latter  is  con- 
sidered as  entitled  to  them.^  And  under  special  statutes  in  some  states 
crops  on  the  land  at  the  time  of  the  owner's  death  are  treated  as 
assets  for  payment  of  debts,  notwithstanding  the  fact  that  the  will 
of  the  decedent  implies  that  they  should  belong  to  the  devisee.  The 
position  is  taken  that  nothing  short  of  an  express  direction  will  avoid 
the  application  of  the  statute.*  Where  growing  crops  have  been  sowed 
and  planted  by  the  heirs  of  a  decedent  after  his  death,  the  purchaser 
of  the  real  estate  on  which  such  crops  are  growing  at  the  time  of  an 
administrator's  sale  of  the  land  acquires  no  title  to  the  crop.'  Growing 
grass  partakes  of  the  nature  of  realty,  and  usually  follows  the  land  and 
belongs  to  the  heir  or  devisee  thereof.*"  The  interest  of  the  grantee 
of  a  contract  for  the  sale  of  growing  timber  to  be  removed  within  a 
certain  period  of  years  is  a  determinable  fee  in  real  estate,  and  passe.s 
to  his  heirs,  and  not  to  his  administrator.**  Manure  which  was  a  part 
of  a  decedent's  personal  property  at  the  time  of  his  death  is  chargeable 
as  such  against  the  administrator  of  the  estate,  though  he  has  spread 
it,  in  the  usual  course  of  good  hxisbandry,  upon  the  land  of  decedent 
and  has  sold  the  land  for  the  payment  of  debts  of  the  estate.  But 
manure  taken  from  the  barnyard  of  an  intestate,  and  piled  upon  his 
land,  though  not  broken  up  nor  rotten,  nor  in  a  proper  state  for  incor- 
poration with  the  soil,  is  part  of  the  realty,  and  not  assets  in  the  hands 
of  his  personal  representatives.** 

S.  See  Crops,  vol.  8,  p.  368  et  seq.  350,  18  Am.  Rep.  227;  Smith  v.  Bar- 

S.  Bradley  v.  Bailey,  56  Conn.  374,  ham,  17  N.  C.  420,  25  Am.  Dec.  721. 

15  Atl.  746,  7  A,  S.  R.  316,  1  L.RA.  8.  Gordon  v.  James,  86  Miss.  719, 

427.  39  So.  18,  1  L.R.A.(N.S.)  461. 

4.  Bradley  v.  Bailey,  56  Conn.  374,  9.  Barrett  v.  Choen,  119  Ind.  56, 
15  Atl.  746,  7  A.  S.  R.  316,  1  L.R.A.  58,  20  N.  E.  145,  21  N.  E.  322,  12  A. 
427.  S.  R.  363. 

5.  Dennett   v.   Hopkinson,    63   Me.  10.  In  re  Chamberlain,  140  N.  T. 
350,  18  Am.  Rep.  227;  In  re  Cham-  390,  35  N.  E.  602,  37  A.  S.  R.  568. 
berlain,  140  N.  Y.  390,  85  N.  E.  602,  11.  Midyette  v.  Grubbs,  145  N.  C. 
37  A.  S.  R.  568;  Bradshaw  v.  ElUs,  85,  58  S.  E,  795, 13  L.R.A.(N.S.)  278 
22  N.  C.  20,  32  Am.  Dec.  686.  and  note. 

6.  In  re  Chamberlain,  140  N.  T.  12.  Fay  v.  Muzzey,  13  Gray  (Mass.) 
390,  35  N.  E.  602,  37  A.  S.  R.  568.  53,  74  Am.  Dec.  619  and  nota. 

7.  Dennett   t.   Hopkinson,   63   Me. 

125 


Digitized  by 


Google 


t  131  EXECUTORS  AND  ADMINISTRATORS         U  E.  C.  L, 

Priority  of  Assets  in  Payment  of  Debts 

131.  Personalty  as  Primary  Fund. — The  general  rule  as  between 
the  real  and  personal  assets  belonging  to  an  estate  is  that  the  person- 
alty is  the  primary  fund  for  the  payment  of  debts.**  It  is  only  when 
the  personal  estate  has  been  exhausted  that  the  real  estate  may  be 
held  liable  for  the  payment  of  debts.**  If  the  personal  property  is 
sufficient  to  meet  all  the  debts,  the  administrator  does  not  have  any 
right  to  proceed  against  the  real  estate.*'  Similarly,  an  heir  or  devisee 
is  under  no  legal  liability  to  discharge  the  debt  of  his  ancestor  or 
devisor  from  whom  he  takes  real  estate,  except  when  the  personal 
estate  of  such  ancestor  or  devisor  is  insufficient  to  pay  such  debt.** 
Yet  it  has  been  held  that  the  land  of  a  decedent  is  not  discharged  from 
liability  as  to  his  debts  because  certain  personal  property  which  came 
into  the  hands  of  his  executor  has  been  wasted.*'  And,  contrary  Uy 
the  general  rule,  in  some  jurisdictions  land  is  placed  by  statute  on 
the  same  basis  as  personal  estate  as  regards  its  liability  for  the  pay- 
ment of  the  decedent's  debts.*^  In  these  jurisdictions  real  estate  is 
not  merely  the  secondary  fund  for  the  payment  of  the  decedent's 
debts,  but  the  estate,  real  and  personal,  is  equally  liable,  unless  some 

IS.  Pollard  T.  Scears,  28  Ala.  484,  92  A.  S.  R.  48;  Cooch  v.  Cooch,  6 

65  Am.  Dec  364;  Beckett  v.  Selover,  Houst.   (Del.)   540,  1  A.  S.  R.  161; 

7  Cal.  215,  68  Am.  Dec.  237;  Cooch  Fiscus  v.  Moore,  121  Ind.  547,  23  N. 

V.  Cooch,  5  Houst.  (Del.)  540,  1  A.  E.   362,   7   L.R.A.   235;    Goodwin   v. 

S.  R.  161;  Unknown  Heirs  v.  Kimball,  Jones,  3  Mass.  514,  3  Am.  Dec.  173; 

4  Ind.  546,  58  Am.  Dec.  638;  Martin  Marvin  v.  Bowlby,  142  Mich.  245,  105 

V.  Wyncoop,  12  Ind.  266,  74  Am.  Dec.  N.  W.  751,  113  A.  S.  R.  574,  7  Ann. 

209;  Chase  v.  Lockerman,  11  GUI  &  J.  Cas.  559,  4  L.R.A.(N.S.)  189;  Russell 

(Md.)  185,  35  Am.  Dec.  277;  Gordon  v.  Russell,  36  N.  Y.  581,  93  Am.  Dee. 

V.  James,  86  Miss.  719,  39  So.  18,  1  540;  Newby  v.  Skinner,  21  N.  C.  488, 

L.R.A.(N.S.)  461  and  note;  Sweeney  31  Am.  Dec.  397;  Smith  v.  Wildman, 

V.  Warren,  127  N.  Y.  426,  28  N.  E.  178  Pa.  St.  245,  35  Atl.  1047,  56  A.  S. 

413,   24  A.   S.   R.   468;   Robards   v.  R.  760,  36  L.R.A.  834;  O'Conner  v. 

Wortham,  17  N.  C.  173,  22  Am.  Deo.  O'Conner,  88  Tenn.  76,  12  S.  W.  447, 

738;  Foster's  Appeal,  74  Pa.  St.  391,  7  L.R.A.  33. 

15  Am.  Rep.  553;  In  re  Hunt,  19  R.  15.  Mayer  y.  Eom^ay,  163  Ala. 
I.  139,  32  Atl.  204,  61  A.  S.  R.  743;  371,  50  So.  880,  136  A.  S.  R.  79; 
O'Conner  v.  O'Conner,  88  Tenn.  76,  Martin  v.  Wyncoop,  12  Ind.  266,  74 
12  S.  W.  447,  7  L.R.A.  33;  French  v.  Am.  Dec.  209:  Beardsley  v.  Knigh^ 
Vradcnbuig,  105  Va.  16,  52  S.  E.  695,  10  Vt.  185,  33  Am.  Dec.  193. 

115  A.  S.  R.  838,  8  Ann.  Cas.  590,  3       16.  Note:  112  A.  8.  R.  1019. 
L.R.A.(N.S.)  898;  Elliott  v.  Dearsley,       17.  Smith  v.  Seaton,  117  Pa.  St.  382, 

16  Ch.  D.  322,  2  Eng.  Rul.  Cas.  234   11  Atl.  661,  2  A.  S.  R.  668. 

and  note.  18.  McDade  v.  Burch,  7  Ga.  559,  50 

Notes:  16  Am.  Dec.  106.  Am.  Dec.  407;  Oxsheer  v.  Nave,  90 

See  Descent  and  Distribution,  vol.  Tex.  568,  40  S.  W.  7,  37  L.R.A.  98; 

0,  p.  92  et  seq.  Rock  Springs  First  Nat.  Bank  v.  Lud- 

14.  State  V.  Williams,  131  Ala.  56,  vigaen,  8  Wyo.  230,  56  Pac.  994,  57* 

30  So.  782.  90  A.  S.  R.  17;  Henley  v.  Pac.  934,  80  A.  S.  B.  928, 

Johnston,  134  Ala.  646,  32  So.  1009. 
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equitable  rea«>n  requiree  the  creditor  to  proceed  first  against  the 
personal  estate.*' 

132.  Effect  of  Debts  Being  Charged  on  Realty. — Real  estate  of  a 
decedent  may  be  made  liable  for  the  payment  of  his  debts  before  any 
exhaustion  of  the  personalty  when  by  will  the  debts  are  expressly 
made  a  charge  on  the  realty.*"  There  is  some  conflict  as  to  the  right 
to  charge  an  heir's  share  with  a  debt  due  by  him  to  the  estate,*  but 
it  has  been  held  that  the  debt  of  a  devisee  owed  by  him  to  the  testator 
cannot  be  charged  on  lands  devised  to  him  by  the  testator  in  the 
absence  of  language  in  the  will  making  such  debt  a  charge.'  A  mere 
direction  to  an  executor  to  sell  real  estate  does  not  make  the  proceeds 
necessarily  liable  as  personal  assets,  but  they  will  be  appUcable  to  the 
payment  of  debts  only  when  the  assets  personal  in  their  character 
shall  have  been  exhausted.*  In  some  jurisdictionB  the  ordinary  rule 
as  to  the  marshaling  of  assets  of  a  decedent,  that  the  personal  prop- 
erty is  to  be  first  applied  in  the  payment  of  debts,  is  considered  of  such 
fundamental  importance  that  it  is  applied  even  when  the  real  estate 
has  been  charged  with  the  payment  of  debts,*  and  in  order  that  debts 
may  be  a  charge  on  the  land  of  the  estate  of  a  decedent  their  debts 
must  be  in  excess  of  the  value  of  the  personal  property.^  Where,  how- 
ever, both  personal  and  real  property  are  equally  and  expressly 
charged  with  the  payment  of  debts  they  stand  on  the  same  footing, 
and  each  contributes  ratebly  to  the  discharge  of  the  common  burden.* 

133.  Order  of  Liability  of  Particular  Classes  of  Property. — ^As  a 
rale  the  courts  recognize  a  certain  order  of  availability  for  debts 
among  the  several  classes  of  real  and  personal  property  passing  under 
a  will.  For  example,  it  has  been  stated  that  the  different  funds  or 
subjects  of  property  constituting  the  estete  of  a  deceased  tostetor  must 
be  applied  to  the  payment  of  debts  in  the  following  order:  (1)  the 
personal  estate  at  large,  not  exempted  by  the  terms  of  the  will  or 
necessary  implication;  (2)  real  estete  or  an  interest  therein  expressly 
set  apart  by  the  will  for  suoh  payment;  (3)  real  estete  descended 
to  the  heirs;  (4)  real  or  personal  property  expressly  charged  with  the 
payment  of  debts,  and  subject  to  such  charge,  specifically  devised  or 
bequeathed;  (5)  general  pecuniary  legacies ;  (6)  specific  legacies ;  (7) 
real  estate  devised  by  the  will.*  An  adherence  to  such  an  order  of  prior 
liability  for  the  pajnnent  of  debts  has  the  effect  of  making  some 
classes  of  real  estate  available  before  some  classes  of  personalty.    Thus, 

19.  SncUey  v.  Botohfbrd,  12  Grat.  426,  28  N.  E.  413,  24  A.  8.  R.  468 
(Va.)  60,  65  Am.  Dee.  240.  and  note. 

20.  Robarda  v.  Wortham,  17  N.  C  4.  Foster's  Appeal,  74  Pa.  St.  391, 
173,  22  Am.  Dec.  738.  16  Am.  Rep.  553. 

1.  See  DEsanra  and  Distbibutiow,  6.  Maver  v.  Komegay,  163  Ala.  371, 
vol.  9,  p.  108  et  seq.  60  So.  880,  136  A.  8.  R.  79. 

2.  La  Foy  v.  La  Foy,  43  N.  J.  Eq.  6.  French  v.  Vradenbnrg,  105  Va. 
206,  10  Atl.  266,  30  A.  S.  R.  302.  16,  52  S.  E.  695,  115  A.  S.  R.  838,  8 
See  generaUy,  Wills.  Ann.  Cas.  590,  3  LJl.A.(N.S.)  898. 

S.  Sweeney  v.  Warren,  127  N.  T.       7.  French  v.  Vradenbnrg,  105  Va. 
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where  personalty  has  been  specifically  devised  and  there  is  undevised 
land  belonging  to  the  estate,  such  land  will  be  the  first  to  be  liable  for 
the  payment  of  debts.  ^  It  is  said  that  specific  legacies  are  favorites 
of  the  law.  So,  when  the  personal  estat«  is  insufficient  a  l{^>sed 
devise  will  be  applied  to  the  payment  of  debts,  in  preference  to 
specific  legacira.*  Similarly,  general  legacies  will  not  be  applicable 
to  the  payment  of  debts  until  after  any  real  estate  devised  in  trust 
expressly  for  such  payment,  or  which  is  charged  with  their  pay- 
ment, and  all  land  descended  to  the  heir  have  been  exhausted.^* 
But  where  none  of  the  real  estate  is  charged  with  the  payment  of 
debts,  specific  legacies,  even  those  to  the  widow  of  the  testator,  are 
applicable  in  payment  before  devised  realty.**  The  courts  have 
also  held  that  lands  descending  to  the  heir  axe  applicable  to  the 
payment  of  debts  in  exoneration  of  all  but  residuary  legacies,  or 
of  lands  specifically  devised  for  such  pajrment.*'  On  ^e  other 
hand,  it  is  obvious  that  even  real  estate  which  has  been  specifi- 
cally bequeathed  may,  when  other  assets  are  exhausted,  be  resorted 
to  for  the  payment.*'  Such  rules  as  to  priority  in  the  payment 
of  debts  apply  only  where  the  testator  has  made  no  other  direction  aa 
to  which  funds  shall  be  primarily  liable.  The  testator  may  entirely 
or  partially  change  the  natural  order  of  liability,  either  by  express 
words  or  by  a  plain  indication  of  such  intention.**  Yet  as  against 
his  creditors  a  man  cannot  exempt  by  his  will  the  liability  of  his 
personal  estate  to  the  payment  of  his  debts.*'  Where  there  is  a 
deficiency  of  personal  property  to  pay  the  debts  of  the  testator,  and 
the  creditors  have  taken  personal  prc^erty  specifically  devised,  in 
most  jurisdictions  the  specific  legatees  are  recognized  as  having  a 
right  to  be  subrogated  to  the  rights  of  such  creditors  as  against  the 
real  estate  descended  to  the  heir.** 
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Potoen  tn  Qeneral 

134.  Powers  of  Executors  before  Probate;  Common  Zjiv  Rule. — . 
Since  the  authority  of  an  executor  is  derived  from  the  will  and  not 

16,  62  S.  E.  695, 116  A.  8.  S.  838,  8   173,  22  Am.  Dee.  738. 

Ann.  Cas.  590,  3  LJIA.(K.S.)  898.  18.  Newby  v.  Skinner,  21  N.  a  488, 

8.  Earle  v.  Coberly,  65  W.  Va.  183,   31  Am.  Dec.  397. 

64  S.  E.  628,  17  Ann.  Gas.  479.  14.  O'Conner  v.  0'Ck>nner,  88  Tenn. 

9.  Sdiley  ▼.  CoDu,  47  Fed.  250,  13   76,  12  S.  W.  447,  7  LJUL  33. 
L.R.A.  667.  15.  Tmmbo  v.   Soneney,  3  T.  B. 

10.  Earle  v.  Coberly,  65  W.  Va.  163,   Mon.  (Ky.)  284, 16  Am.  Dec.  103. 

64  S.  E.  628,  17  Ann.  Cas.  479.  16,  Trumbo   v.   Sorrency,  3   T.   B. 

11.  Rogers  v.  Rogers,  3  Wend.  (N.  Mon.    (Ky.)    284,  16   Am.   Deo.   103 
y.)  503,  20  Am.  Dec.  716.  and  note. 

12.  Robards  v.  Wortham,  17  N.  C.  Note:  16  Am.  Dee.  106. 
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from  the  letters  testamentary  or  the  action  of  the  probate  court,*^ 
tax  executor,  before  probate,  could  at  common  law  take  possession  and 
dispose  of  the  personalty  of  bis  testator  and  perform  almost  any  act 
pertaining  to  his  oflBice,"  ezc^t  to  bring  or  defend  suits,"  or  to  exer- 
cise such  powers  as  require  profert  of  the  letters  teetamentaxy.**  The 
title  to  the  personal  property  belonging  to  a  decedent  vested  in  his 
executor  at  once,  even  before  probate  of  the  will.*  Some  authori- 
ties hold  that  he  had  the  power  of  bringing  suit  but  could  not  declare 
ID  such  action  for  the  technical  reason  diat  he  could  not  make  profert 
af  his  letters.*  It  has  been  said  that  in  equity  practice  an  executor 
named  in  a  will  may  file  a  bill  in  his  capacity  as  executor  before  pro- 
bate of  the  will,  and  maintain  an  action  as  such  executor,  provided 
he  secures  probate  of  the  will  before  the  hearing  of  the  cause.* 

135.  Rule  in  the  United  States. — ^As  a  rule  in  the  United  States 
executors  are  not  permitted  to  exercise  their  powers  before  probate  of 
the  will  and  the  granting  of  letters  except  to  a  very  limiteid  extent* 
In  general,  even  this  limited  power  is  possessed  only  by  virtue  of  the 
statutes  conferring  it  on  the  person  named  as  executor.*  Their 
authority  is  generally  restricted  by  statute  to  those  acts  which  are 
strictly  necessary  and  indispensable,  siich  as  providing  for  the  decent 
burial  of  the  deceased,  the  preservation  of  the  property  of  the  e»- 
tate,*  and  the  comfortable  support  of  the  family  until  the  will 
can  be  probated.'  Similarly  an  executor  is  entitled  to  retain  the 
testator's  perishable  property  necessary  for  the  support  of  stock  dur- 
ing the  interval  between  the  death  of  the  testator-  and  the  probate  of 
tiie  will.^  In  some  states  although  an  executor  is  forbidden  to  inter- 
meddle with  the  estate  before  grant  of  letters  testamentary,  except  to 

17.  Berry  ▼.  Hamilton,  12  B.  Hon.  73  G.  C.  A.  84,  4  L.BA.(N.S.)  657; 
(Ey.)  191,  54  Am.  Dee.  515;  Hartnett  Arnold  v.  Arnold,  35  N.  C.  174,  66 
v.  Wandell,  60  N.  Y.  346, 19  Am.  Rep.  Am.  Dee.  434  and  note. 

194;  Dunning  v.  Ocean  Nat.  Bank,  61  Note:  12  Eng.  RnL  Gas.  9,  12. 

N.  T.  497, 19  Am.  Rep.  293;  Govemop  3.  Leahy  v.  Haworth,  141  Fed.  850, 

v,  Williama,  26  N.  G.  152,  38  Am.  Dec.  73  G.  G.  A,  84,  4  LJl.A.(N.S.)  657. 

712;  Pomeroys  Appeal,  127  Pa.  St.  4.  Hartnett  v.  Wandell,  60  N.  T. 

492, 18  Atl.  4,  4  LJI.A.  367.  346,  19  Am.  Rep.  194. 

Notes:  78  A.  S.  R.  171;  12  Eng.  RnL  6.  In  re  MnUord,  217  lU.  242,  75 

Cas.  12.    See  snpra,  par.  11.  N.  E.  345,  108  A.  S.  R.  249,  3  Ann. 

18.  Babcock  v.  Collins,  60  Minn.  73,  Gas.   986,  1  L.R.A.(N.S.)    34L 

61  N.  W.  1020,  51  A.  S.  R.  503.  6.  Rainwater   v.    Harris,    51    Arte. 

Note:  12  Eng.  Rul.  Cas.  12.  401,  11  S.  W.  583,  3  L.R.A.  845. 

19.  Rainwater  v.  Harris,  61  Ark.  Aa  to  the  right  of  executors  and 
401, 11  S.  W.  583,  3  L.R.A.  846.  others  to  the  custody  and  disposition 

Note:  55  Am.  Dec.  437.  of  the  dead  body  of  the  decedent,  see 

20.  Note:  78  A.  S.  R.  17L  Dxad  Bodt,  vol.  8,  p.  687  et  aeq. 

1.  Richardson  v.  Bailey,  69  N.  H.      7.  Note:  65  Am.  Dec.  437. 

384,  41  Atl.  263,  76  A.  8.  R.  176.  8.  Smith  v.  Bariiam,  17  N.  C.  420^ 

2.  Leahy  v.  Haworth,  141  Fed.  860,   25  Am.  Dec.  721. 
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preserve  the  estate,  it  is  expressly  provided  that  he  may  bring  suit  for 
such  purpose  to  prevent  loss  to  the  estate.* 

136.  Relation  Back  of  Letters  of  Administration. — At  conunon  law 
and  under  the  generally  accepted  modem  view,  when  one  dies  intestate, 
the  title  to  his  personal  property  does  not  go  to  the  next  of  kin,  but 
remains  in  abeyance  until  administration  is  granted  and  then  vests 
in  the  administrator  as  of  the  time  of  the  death  of  the  intestate.^^ 
In  a  case  of  intestacy,  a  person,  although  entitled  to  the  administra- 
tion, could  not  exercise  control  over  the  goods  before  taking  out  letters 
of  administration,^^  because  he  derived  his  authority  entirely  from 
the  appointment  by  the  court.^'  In  this  respect,  therefore,  an  admin- 
istrator did  not  stand  on  the  same  footing  aa  an  executor.**  How- 
ever, by  statute,  administrators  are  sometimes  given  exactly  the  same 
powers  as  executors  before  suit  is  brought.**  Where  a  grant  of  letters 
of  administration  relates  back  to  the  death  of  the  intestate,  all  acts 
which  come  within  the  scope  of  the  administrator's  authority  and 
which  are  in  their  nature  beneficial  to  the  estate  are  validated ;  ** 
and  such  a  grant  of  letteiB  not  only  validates  acts  for  the  benefit  of 
the  administrator,  but  it  makes  such  acts  valid  and  binding  on  the 
personal  representative  after  he  has  received  such  letters.  Accordingly 
it  has  been  held  that  an  administrator  cannot  by  suit  avoid  acts  done 
or  recover  property  transferred  by  him  after  the  death  of  his  intestate 
and  before  the  issuance  of  the  letters.**  Following  this  rule,  a  widow 
who  has  paid  a  just  claim  against  the  estate  of  her  deceased  husband 
cannot,  upon  being  subsequently  appointed  administratrix,  recover 
back  the  money  for  the  estate,  where  it  owes  no  other  debts.  In  gen- 
eral it  may  be  said  that  the  payment  of  just  debts  due  from  a  solvent 

9.  Baker  v.  Caathom,  23  Ind.  App.       12.  Emmons  v.  Gordon,  140  ITo.  490, 
611,  55  N.  E.  963,  77  A.  8.  R.  443.         41  S.  W.  998,  62  A.  S.  R.  734;  Hart- 

10.  KeUy  v.  Kelly,  9  Ala.  908,  44   nett  v.  Wandell,  60  N.  Y,  346, 19  Am. 
Am.  Dec.  469;  Blackwell  v.  Blackwell,   Rep.  194. 

33  Ala.  57,  70  Am.  Dec.  556;  Wonson  Note:  78  A.  8.  R.  172. 

V.  Sayward,  13  Pick.  (Mass.)  402,  23  13.  Governor  v.  Williama,  25  N.  a 

Am.  Dec.  691;  Morton  v.  Preston,  18  152,  38  Am.  Dec  712. 

Mich.  60,  100  Am.  Dec  146;  Babcock  14.  Rainwater  v.   Harris,   61   Ark. 

V.  Booth,  2  Hill  (N.  Y.)  181,  38  Am.  401,  11  8.  W.  583,  3  L.R.A.  845. 

Dec  578;  Priest  v.  Watkins,  2  Hill  16.  Globe  Ace  Ins.  Co.  v.  Qerisch, 

(N.  Y.)  225,  38  Am.  Dec.  584;  Mc-  163  111.  625,  45  N.  E.  563,  54  A.  S. 

Bride  V.  Vance,  73  Ohio  St.  258,  76  R.  486,  35  L.R.A.  360;  Vroom  v.  Van 

N.  B.  938, 112  A.  S.  R.  723  and  note,  Home,  10  Paige  (N.  Y.)  549,  42  Am. 

4  Ann.  Caa.  191;  Griffith  v.  Charlotte,  Dee.  94;  Foster  v.  Bates,  12  M.  &  W. 

etc.,  R.  Co.,  23  S.  C.  35,  55  Am.  Rep.  226,  13  L.  J.  Exch,  88,  2  Eng.  Rul. 

1;  Ansley  v.  Baker,  14  Tex.  607,  65  Cas.  129  and  note. 

Am.  Dec  136.  16.  Vroom  v.  Van  Hoine,  10  Paige 

11.  Arnold  V.  Arnold,  35  N.  C.  174,  (N.  Y.)  549,  42  Am.  Dec  94. 
55  Am.  Dec  434  and  note 
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estate  will  be  binding  upon  the  estate  where  paid  by  one  who  after- 
ward qualifies  as  administrator.*' 

137.  Relation  Back  of  Letters  Testamentary. — Although  at  com' 
mon  law  an  executor  before  the  granting  of  letters  on  the  estate  had 
far  greater  powers  than  an  administrator,  since  he  derived  his  author^ 
ity  directly  from  the  will,**  the  doctrine  of  relation  may  be  applied 
in  the  case  of  executors  as  well  as  administrators;  and  so  it  has  not 
infrequently  been  held  that  letters  testamentary  relate  back  to  the 
date  of  the  testator's  death,  after  the  will  is  probated,  and  validate 
acts  done  by  the  executor  in  the  line  of  his  duty  before  he  qualified.** 
Moreover,  it  is  the  generally  accepted  doctrine  both  in  the  United 
States  and  in  England  that  the  actual  granting  of  letters  testamentary, 
in  relating  back,  will  absolve  the  executor  from  personal  liability  in 
reference  to  acts  which  fall  within  the  scope  of  his  authority.^*  In 
view  of  the  statutory  provisions  found  in  many  states  Umiting  the 
authority  of  executors  before  probate  to  actions  necessary  for  the 
benefit  of  the  estate  this  doctrine  of  relation  is  given  an  importance 
in  reference  to  executors  which  at  common  law  it  did  not  have.* 
Under  this  principle  it  has  been  held  that  the  admission  of  a  will  to 
probate  may  relate  back  and  perfect  a  sale  previously  made  by  the 
executor  under  a  power  of  sale  contained  in  it.'  iUthough  it  has 
been  said  that  an  executor  named  in  an  unprobat«d  will  is  executor 
until  that  paper  is  pronounced  invalid,*  yet  a  will  is  the  only  source 
of  an  executor's  power,  and  letters  testamentary  are  the  only  evidence 
of  his  authority.  It  is  said,  however,  that  where  the  will  is  never 
established  and  letters  thereon  are  never  issued,  he  who  assumes  to 
act  as  executor  is  merely  a  volunteer,  and  runs  the  risk  of  having  his 
acts  repudiated  by  a  court  of  competent  jurisdiction.*  Where  pay- 
ment was  made  to  an  executor  named  in  a  will,  who  without  appoint- 
ment of  any  CQurt  administered  the  estate  according  to  the  terms  of 
the  will,  it  has  been  held  that  such  payment  was  a  good  defense  to  an 
action  on  the  same  demand,  brought  by  an  administrator  subse- 
quently appointed  for  the  same  estate.* 

138.  Control  by  Court  over  Personal  Representatives. — Estates  in 
the  hands  of  administrators  are  always  supposed  to  be  under  the 

17.  Rainwater  v.  Harris,  51   Ark.  1.  See  snpra,  par.  134,  as  to  pow- 
401, 11  S.  W.  583,  3  L.R.A.  845.  ers  of  executors  before  probate. 

18.  See  supra,  par.  134.  2.  Babcock  v.  Collins,  60  Minn.  73, 

19.  Mettler  v.  Warner,  243  Dl.  600,  «1  N.  W.  1020,  61  A.  S.  R.  503. 
§0  N.  E.  1099,  134  A,  S.  R.  388;  3.  Note:  55  Am.  Dec.  437. 

Baker  v.  Cauthom,  23  Ind.  App.  611,       4.  Dodd  v.   Anderson,   197   N.    Y. 
55  N.  E.  963,  77  A.  S.  R.  443.    As  to.  466,  90  N.  E.  1137,  18  Amu  Cas.  738, 
relation  back  of  letters  of  adminis-  27  L.R.A.(N.S.)  336. 
tration,  see  snpra,  par.  136.  5.  Langeley  v.  Farmington,  66  N. 

20.  Note :  12  Eng.  Rul.  Cas.  12.  H.  431, 27  Atl.  224, 49X8.  R.  624. 
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immediate  control  of  the  surrogate  or  probate  court  and  subject  from 
day  to  day  to  such  orders  as  it  may  make  in  relation  thereto.*  The 
same  principle  applies  to  executors,  and  accordingly,  estates  com- 
mitted to  their  charge  are  to  be  administered  under  the  direction  and 
supervision  of  the  court,  acting  in  pursuance  of  the  general  statutory 
enactments  relating  to  the  administration  of  estates.'  An  executor 
or  administrator  may  be  required  to  report  to  the  court  at  stated 
intervals,  and  it  has  been  said  to  be  essential  to  the  preservation  of 
the  rights  of  creditors,  legatees  and  other  parties  in  interest,  that  the 
court  should  have  power  at  all  times  to  compel  his  personal  attend- 
ance before  the  court.*  Although  powers  are  sometimes  confided  to 
an  executor,  or  more  properly  to  the  person  filling  the  ofiice  of 
executor,  as  a  trustee,  which  are  so  delicate,  and  of  such  a  nature,  that 
a  court  cannot  execute  them,'  yet  in  many  cases  the  discretion  of  an 
executor  may  be  controlled  by  the  court.  A  court  will  not,  however, 
interfere  with  the  discretion  placed  in  an  executor  without  clear 
and  adequate  cause,  as  where  the  executor  or  trustee  is  actuated  by 
improper  or  selfish  motives,  or  his  discretion  is  not  exercised  in  good 
faith,  but  arbitrarily  and  to  further  his  own  personal  interests.  The 
reason  for  this  hesitancy  on  the  part  of  the  court  to  interfere  is  that 
the  testator  has  a  right  to  dispose  of  his  property  as  he  pleases,  and 
he  may  subject  all  or  any  part  of  it  to  the  discretion  of  his  executor 
or  trustee.  This  discretion,  properly  exercised,  will  not  be  interfered 
with  by  the  courts.**  Where  the  power  given  to  an  executor  to  do 
or  not  to  do  a  particular  thing  is  wholly  discretionary,  the  court  has 
no  jurisdiction  to  lay  a  command  or  prohibition  upon  him  as  to  the 
exercise  of  that  power,  provided  his  conduct  is  bona  fide,  and  his 
determination  is  not  influenced  by  improper  motives.** 

139.  Resort  to  Equity  for  Instruction  and  Advice. — ^In  some  juris- 
dictions executors  and  administrators  may  ask  the  instruction  of  a 
court  of  equity  as  to  their  duties  under  a  will,  and  as  to  the  effect  of 
acts  already  done,  unless  the  matter  is  one  which  can  be  more  appro- 
priately dealt  with  in  the  probate  court.**    Equity  may  also,  in  ite 

6.  Emmona  v.  Gordon,  140  Mo.  490,  Gas.  986,  1  L.B.A.(N.S.)  341;  Stew- 
41  S.  W.  998,  62  A.  S.  E.  734;  Deo-  art  v.  Morrison,  81  Tex.  396, 17  S.  W, 
bold  V.  Oppermann,  111  N.  Y.  531,   15,  26  A.  S.  R.  821. 

19  N.  E.  94,  7  A.  S.  R.  760,  2  L.R.A.  9.  Schlickman  v.  Citizens'  Nat.  Bank, 

644;  McClellan  v.  State,  27  S.  D.  109,  139  Ky.  268, 129  S.  W.  823,  29  L.R.A. 

129  N.   W.  1037,  Ann.  Cas.  1913C  (N.S.)  264. 

1029.  10.  In  re  Buchar,  225  Pa.  St.  427. 

7.  In  re  Mulford,  217  ID.  242,  75  74  Atl.  237,  25  L.R.A.(N.S.)  421  and 
N.  E.  345,  108  A.  8.  R.  249,  3  Ann.  note. 

Caa.  986,  1  LJl.A.(N.S.)  341;  In  re  •  11.  Read  v.  Patterson,  44  N.  J.  Eq. 
Higgins,  15  Mont.  .474,  39  Pac.  506,  211,  14  AU.  490,  6  A.  8.  B.  877  and 
28  L.R.A.  U6.  note. 

8.  In  re  Mnlford,  217  lU.  242,  75  12.  Dickson  v.  U.  8.,  125  Mass.  311, 
N.  E.  346.  108  A.  8.  R.  249,  3  Ann.   28  Am.  Rep.  230. 
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discretion,  give  instructions  as  to  future  accounts  of  which  the  probate 
court  has  no  jurisdiction,  although  the  latter  court  may  pass  upon, 
them  after  their  rendition  and  application  for  a  final  settlement.** 
In  a  proper  case  a  bill  in  equity  may  be  brought  by  parties  interested 
in  the  estate  for  a  construction  of  the  will  and  a  determination  of . 
the  rights  of  the  complainants.**  In  a  few  states  the  probate  courts 
have  concurrent  jurisdiction  with  the  courts  of  equity  of  a  petition 
by  the  executor  for  instructions  as  to  the  construction  of  a  will,** 
bu^  in  general,  this  jurisdiction  is  now  obsolete.** 

General  Duties 

140.  Heaswe  of  Care  and  Diligence. — ^Executors  and  administra- 
tors are  required  in  reference  to  the  administration  of  the  estate  to 
use  not  the  highest  degree  of  skill,  but  ordinary  care,  prudence,  skill, 
and  diligence.*'  They  are  not  bound  to  exercise  any  higher  respon- 
sibility tihan  that  which  is  imposed  upon  any  other  agent  or  trustee ;  *• 
and  they  are  not  bound  as  insurers  *"  or  guarantors.'"  While  they 
must  use  diligence  in  the  discharge  of  fiduciary  obligations,  and  be 
prompt  in  action  when  circumstances  demand,*  it  is  well  settled  that 
the  measure  of  care  and  diligence  which  an  executor  or  administrator 
is  bound  to  bring  to  the  management  and  closing  of  the  estate,  is  that 
which  an  ordinarily  prudent  man  would  exercise  under  like  circum- 
stances in  his  own  affairs.*  This  same  measure  of  diligence  is  required 
of  an  executor  to  protect  him  against  liability  for  default  of  his 
coexecutor.'  It  has  been  said  that  the  degree  of  care  required  of 
executors  and  administrators  in  the  administration  of  the  affairs  of 

15.  Welch  V.  Adams,  152  Mass.  74,  1.  Torrence  v.  Davidson,  92  N.  C. 
25  N.  E.  34,  9  L.R.A.  244.  437,  53  Am.  Rep.  419. 

14.  Bennett  v.  Chapin,  77  Mich.  526,  2.  In  re  Robl,   163   Gal.   801,  127 

43  N.  W.  893,  7  L.R.A.  377.  Pac.  55,  Ann.  Gas.  1914A  319;  Officer 

16.  Welch  V.  Adams,  152  Mass.  74,  v.  Officer,  120  la.  389,  94  N.  W.  947, 
25  N.  E.  34,  9  L.R.A,  244;  Graft  v.  98  A.  S.  R.  365  and  note;  Henderson 
Snook,  13  N.  J.  Eq.  121,  78  Am.  Dec.  Trust  Co.  v.  Stuart,  108  Ky.  167,  55 
94.  S.  W.  1082,  48  L.R.A.  49;  Bailey  v. 

16.  See  supra,  par.  61.  Dilworth,  10   Smedes   &  M.    (Miss.) 

17.  State  V.  Meager,  44  Mo.  356, 100  404,  48  Am.  Dec.  760;  Williams  v. 
Am.  Dec  298  and  note;  Moore  v.  Eure,  Williams,  79  N.  G.  417,  28  Am.  Rep. 
101  N.  G.  11,  7  S.  E.  471,  9  A.  S.  R.  330;  Carpenter  v.  Carpenter,  12  R. 
17  and  note;  Harris  v.  Orr,  46  W.  I.  544,  34  Am.  Rep.  716;  Spanlding 
Va.  261,  33  S.  E.  257,  76  A.  S.  R.  v.  Wakefield,  53  Vt.  660,  38  Am.  Rep. 
815.  709;  Harris  v.  Orr,  46  W.  Va.  26i; 

18.  In  re  Kohler,  15  Wash.  613,  47  33  S.  E.  257,  76  A.  S.  R.  815. 
Pac.  30,  55  A.  S.  R.  904.  Notes:  12  A.  S.  R.  311;  7  L.R.A. 

19.  Moore  v.  Eure,  101  N.  G.  11,  7  (N.S.)  617. 

S.  E.  471,  9  A,  S.  R.  17  and  note.  3.  Note:  11  L.R.A.(N.S.)  336. 

20.  Henderson  Trust  Co.  v.  Stuart,  As  to  liability  for  acts  of  co-execu- 
108  Ky.  167,  56  S.  W,  1082,  48  L.R.A.  tors  and  co-administrators,  see  infra, 
49  Dar.  496  et  seq. 
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the  estate  they  represent  is  in  measure  the  same  aa  that  required  of 
bailees  for  hire/  the  reason  for  this  test  being  that  the  administrator 
is  the  representative  of  the  deceased,  and  is  to  be  regarded  as  a 
trustee,  engaged  in  administering  a  private  trust,  and  not  as  a  public 
officer.*  In  view  of  the  rule  that  an  executor  or  administrator  must 
manage  the  estate  committed  to  him  with  the  same  care  and  diligence 
as  a  prudent  and  cautious  person  would  bestow  on  his  own  concerns, 
the  principle  is  generally  accepted  that  a  personal  representative  may 
be  held  liable  for  losses  to  the  estate  due  to  his  own  negligence,*  as, 
for  example,  for  damages  resulting  from  fire  following  a  failure  to 
insure  the  property  of  the  estate  in  a  proper  case.'  And  so,  for  a 
loss  occurring  through  the  defalcation  of  an  agent  and  attorney  of 
an  administrator,  the  executor  or  administrator  may  be  surcharged 
for  failure  to  exercise  common  skill  and  prudence,  and  ordinary  busi- 
ness caution.'  The  care  required  of  personal  representatives  as  to 
the  property  in  their  possession  must  be  graduated  according  to  its 
character  and  its  value,  and  may  depend  on  the  ease  with  which  it 
may  be  secured,  or  the  opportunity  for  its  being  stolen.' 

141.  Good  Faith  in  Performance  of  Duties. — Fidelity  is  always 
required  of  executors  and  administrators  in  the  performance  of  their 
duties  ^*>  and  the  utmost  good  faith  is  required  of  them  in  all  their 
transactions  in  regard  to  the  estate.**  While  administrators  and  execu- 
tors acting  in  good  faith  are  treated  with  indulgence,  and  not  held 
answerable  on  slight  grounds,*'  they  will  not  be  allowed  to  promote 
their  own  personal  interest  to  the  injury  of  the  heirs  at  law;**  and 
any  fraud  upon  the  part  of  an  executor  or  administrator,  which 
tends  to  defeat  the  ends  of  the  trust  reposed  in  him,  will  justify  the 
court  in  declaring  his  acts  void,  whenever  this  can  be  done  without 
prejudice  to  the  rights  of  iimocent  third  persons.**  Under  this  rule 
it  has  been  held  that  if  an  executor,  having  in  his  hands  funds  of 
the  estate,  advises  the  widow  of  the  decedent,  who  is  acting  both  for 
herself  and  as  guardian  of  a  legatee,  to  invest  moneys  of  the  estate 

4.  State  ▼.  Meagher,  44  Mo.  356,       10.  Tonence  v.  Davidsan,  92  N.  C. 
100  Am.  Dec.  298;  State  v.  Powell,  67   437,  63  Am.  Rep.  419. 

Mo.  395,  29  Am.. Rep.  612.  11.  James  v.  EeUey,  107  Oa.  446, 

Note:  9  A.  S.  R.  21.  33  S.  E.  425,  73  A.  S.  R.  135;  Bailey 

5.  State  v.  Powell,  67  Mo.  395,  29  v.  Dilworth,  10  Smedea  &  M.  (Mias.) 
Am.  Rep.  512.  404,  48  Am.  Dec.  760;  Moore  v.  Enre, 

6.  Parks  v.  McDaniel,  75  S.  C.  7,  101  N.  C.  U,  7  S.  E.  471,  9  A.  S.  R. 
fe4  S.  E.  801, 117  A.  S.  R.  878.  17  and  note. 

7.  Rubottom  v.  Morrow,  24  Ind.  202,  12.  Chase  v.  Lockerman,  11  Gill  A 
87  Am.  Dec.  324.  J.  (Md.)  185,  35  Am.  Dec.  277. 

8.  In  re  Skeer,  236  Pa.  St.  404,  84  IS.  James  v.  KeUey,  107  Ga.  446, 
Atl.  787,  42  L.R.A.(N.S.)  170.  33  S.  E.  425,  73  A.  S.  R.  136. 

9.  State  v.  Meager,  44  Mo.  356, 100  14.  Planters'  Bank  v.  Neely,  7  How 
Am.  Dec.  298.    As  to  degrees  of  care  (Miss.)  80,  40  Am.  Dee.  61. 
generally,  see  Neglioekcx. 
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coming  to  them  in  certain  stocks  and  mortgages,  and  he,  unknown  to 
her,  receives  a  commission  for  disposing  of  such  stocks  and  mortgages, 
she  has  the  right,  on  discovering  that  the  executor  acted  from  motives 
of  self-interest,  to  repudiate  and  rescind  the  transaction  on  behalf 
of  herself  and  the  legatee  whom  she  represents  as  guardian.**  There 
is  nothing  in  the  office  or  obligations  of  executors  that  precludes  them 
from  acting  as  trustees  upon  other  trusts  and  for  other  beneficiaries 
if  the  transaction  is  not  inconsistent  with  the  duties  which  they  owe 
as  executors.**  Where  an  executor  or  administrator  has  charge  of 
estates  in  which  several  classes  of  beneficiaries  are  interested  he  is 
nevertheless  bound  to  act  in  good  faith  and  look  after  the  interests 
of  all  of  them,  including  remaindermen  as  well  as  life  tenants.*' 

Duties  and  Liabilities  as  to  Business  of  Decedent 

142.  Winding  np  Business. — ^An  executor  or  administrator  ordi- 
narily has  no  power  to  continue  the  business  in  which  the  decedent 
was  engaged  at  the  time  of  his  death;**  and  this  is  true  although 
he  acts  in  the  utmost  good  faith  and  believes  that  he  is  proceed- 
ing for  the  best  interests  of  the  estate.**  The  penalty  for  continuing 
a  business  of  the  decedent  without  authority  is  the  imposition  of  a 
personal  liability  on  the  executor  or  administrator  so  doing  for  all 
debts  of  the  business.**  The  normal  duty  of  the  personal  repre- 
sentative in  reference  to  such  business  is  limited  to  winding  it  up,** 
and  even  where  the  beneficiaries  are  infants  the  court  cannot  authorize 
the  administrator  to  carry  on  the  trade  of  the  decedent.*  However, 
an  exception  to  the  general  rule  is  sometimes  recognized;  and  so  it 
has  been  held  that  in  order  to  settle  an  estate  the  personal  representa- 
tive may,  in  some  cases,  be  permitted  to  continue  a  business  for  a 
reasonable  time.'    For  example,  such  personal  representative  when 

15.  Potter's  Appeal,  66  Conn.  1,  12       Notes:  40  L.R.A.(N.S.)  204;  Ann. 
Atl.  513,  7  A.  S.  R.  272  and  note.         Caa.  1912B  728. 

16.  Bany  v.  Lambert,  98  N.  Y.  300,       19.  Swaine  v.  Hemphill,  165  Mich. 
50  Am.  Rep.  677.  561,  131  N.  W.  68,  40  L.E.A.(N.S.) 

17.  Pabst  V.  Goodrich,  133  Wis.  43,  201  and  note. 

113  N.  W.  398, 14  Ann.  Cas.  824.  Note:  78  A.  8.  B.  196. 

18.  In  re  Freod,  131  Cal.  667,  63       20.  Campbell  v.  Faxon,  73  Kan.  676, 
Pac.  1080,  82  A.  S.  R.  407;  Campbell  85  Pac.  760,  6  L.R.A.(N.S.)  1002. 

V.  Faxon,  73  Kan.  675,  85  Pac.  760,       Note:  40  L.RA.(N.S.)  218. 

6  L.B.A.(N.S.)  1002;  Swaine  v.  Hemp-       21.  Campbell  v.  Faxon.  73  Kan.  676, 

hill,  165  Mich.  561,  131  N.  W.  68,  40   86  Pac,  760,  6  L.R.A.(N.S.)  1002. 

L.R.A.(N.S.)  201  and  note;  WiUis  v.      1.  Land  v.  Land,  43  L.  J.  Ch.  311, 

Sharp,  113  N.  Y.  586,  21  N.  E.  705,  4  12  Eng.  Rul.  Cas.  42. 

LJl.A.493;  Luchtv.  Behrena,  28  0hio       2.  In  re  Freud,  131   CaL  667,  63 

St  231,  22  Am.  Rep.  378;  Western   Pac.  1080,  82  A.  S.  B.  407. 

Newspaper  Union   v.    Thnrmond,   27       Notes:    40    L.R.A.(N.S.)    205;    12 

Okla.  261,  111  Pac.  204,  Ann.  Cas.    Eng.  Rul.  Cas.  43  et  aeq. 

1912B  727  and  note. 
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authorized  to  postpone  the  sale  of  the  testator's  effects  may  generally 
carry  on  the  business  for  a  reasonable  time  with  a  view  to  its  sale 
as  a  going  concern.  Even  in  such  cases  the  personal  representatives 
are  not,  however,  entitled  to  embark  in  the  business  more  of  the 
testator's  property  than  was  employed  in  it  at  his  death.' 

143.  Risking  Assets  in  Trade. — ^An  administrator,  or  an  executor, 
in  tiie  absence  of  authority  therefor,  is  not  permitted  to  use  any  part 
of  the  estate  in  trade,  or  manufacturing,  or  stock  speculation,  or 
other  business  venture,  whereby  the  trust  fund  is  put  at  hazard ;  and 
the  doing  by  him  of  any  of  these  thinp  has  generally  been  regarded 
as  ft  breach  of  trust  and  a  devastavit.*  It  has  been  recognized  from 
time  immemorial  as  the  characteristic  duty  of  an  administrator,  to 
settle  the  estate  of  his  intestate  with  reference  to  the  situation  of  the 
assets  at  the  time  of  the  death  of  the  decedent,  and  not  attempt,  by 
trade  or  speculation,  to  adjust  the  affcdrs  of  the  estate  upon  an  entiiely 
different  basis,  which  might  seriously  affect  the  question  of  distribu- 
tion and  in  some  instances  render  the  estate  insolvent.*  If  a  personal 
representative  does  carry  on  such  a  trade  or  business,  he  becomes 
answerable  to  those  interested  in  the  'estate  for  all  losses  sustained,* 
while  he  will  not  be  allowed  to  share  in  the  profits,' — the  rule  being 
that  the  persons  beneficially  interested  in  the  estate  may  either  hold 
the  representative  liable  for  the  amount  so  used  with  interest,  or,  at 
their  election,  take  all  the  profits  which  the  representative  has  made.* 
The  same  penalty  may  be  exacted  of  those  who  leave  estates  at  the 
risk  of  business  disaster  by  continuing  without  authority  to  operat« 
business  ventures  in  which  the  estates  are  invested  when  they  come 
into  their  hands.*     In  calculating  interest  in  such  cases  the  ezee- 

5.  Note:  12  Eng.  Rul.  Cas.  43  et  seq.  Swaine  v.  Hemphill,  165  liGeh.  561, 
4.  Mathews  v.    Sheehan,  76   Conn.   131  N.  W.  68,  40  L.R.A.(N.S.)   201 

654,  57  AtL  694,  100  A.  S.  R.  1017;   and  note;  Western  Newspaper  Union 

Campbell  v.  Faxon,  73  Kan.  676,  85  v.  Thurmond,  27  Okla.  261,  111  Pae. 

Pac.  760,  5  L.R.A.(N.S.)  1002;  Deo-  204,  Ann.  Cas.  1912B  727  and  not*. 

bold  v.  Oppermann,  111  N.  Y.  531,  19       Notes:  40  L.RJl.(N.8.)  202;  Aui. 

N.  E.  94,  7  A.  S.  R.  760,  2  L.R.A.  644;   Cas.  1912B  728. 

Lucht  V.  Behrens,  28  Ohio  St.  231,  22       For  similar  penalties  for  wiongfnl 

Am.  Rep.   378;   Western   Newspaper  investment  of  tmst  moneys,  see  infra. 

Union  v.  Thurmond,  27  Okla.  261,  HI  par  157 

Pac.  204,  Ann.  Caa.  1912B  727  and       g'  Campbell  v.  Faxon,  73  Kan.  676, 

''"^t       .in  A       T.       iti«    i«  A    c    85  Pac.  760,  5  L.R.A.(N.S.)    1002; 

^ Notes:  40  Am.  Deo.  516;  12  A.  S.  Hayes  v.  Rich,  101  Me.  314,  64  AtL 

6.  Hayes  v.  Rich,  101  Me.  314,  64  ^^'  ^^^A.  S.  R.  314;  Western  News- 

Atl.  659,  115  A.  S.  R.  314.  S«P^„V°i?°  ^Aa?"?™""^  ^.9^^ 

6.  Wild  V.  Davenport,  48  N.  J.  L.  261,  111  Pac.  2H  Ann.  Caa.  1912B 
129,  7  Atl.  295,  57  Am.  Rep.  552.  ^27  and  note. 

7.  Mathews  v.  Sheehan,  76  Conn.  Notes:  40  Am.  Dec.  616;  12  A.  S. 
654,  57  Atl.  694,  100  A.  S.  R.  1017;  R-  313;  40  L.R.A.(N.S.)  219;  14  Eng. 
Campbell  v.  Faxon,  73  Kan.  675,  85  Rul.  Cas.  575. 

Pac.     769,     5     L.R.A.(N.S.)     1002;       9.  Swaine  v.   Hemphill,  165  Mich. 
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ator  or  administrator  in  fault  may  be  charged  with  compound  inter- 
est with  annual  rests,^*  and  it  seems  that  he  may  be  held  liable  for 
the  highest  legal  rate  of  interest  on  the  money  so  oonverted."  In 
addition  to  the  liability  to  those  interested  in  the  estate,  such  per- 
sonal representative  may  be  held  personally  liable  on  all  contracts 
made  with  persons  dealing  with  him  in  such  business.*'  No  excuse 
can  be  found  in  the  good  intentions  of  the  personal  representative 
ia  venturing  the  funds  of  the  estate  in  busine^  in  violation  of  this 
rule;  and  it  is  immaterial  as  to  the  apparent  advantage  which  would 
be  derived  from  such  conduct.** 

144.  Winding  op  Partnership  Business. — ^For  many  purposes  a 
surviving  partner  is  considered  the  legal  owner  of  all  the  property 
and  assets  belonging  to  the  partnership  with  power  to  sell  or  trans- 
fer them.**  On  the  death  of  either  partner,  where  the  title  to  land 
is  vested  in  both,  the  share  of  the  land  standing  in  the  name  of 
the  deceased  partner  descends  as  real  estate  to  his  heirs,  subject 
to  the  equity  of  the  surviving  partner  to  have  it  appropriated  to 
accompli^  the  trust  to  which  it  was  primarily  subjected.*'  Although 
m  regard  to  the  personal  assets  of  the  partnership  a  surviving  part- 
ner ia  treated  in  equity  as  a  trustee,  the  representetive  of  the  deceased 
partner  being  the  cestui  que  trust,**  the  survivor  does  not  take  such 
assets  strictly  as  trustee,  but  as  survivor,  yet  he  holds  the  legal  title 
subject  to  such  equitable  rights  as  the  representative  has  in  the  due 
application  of  the  proceeds.*'  The  representative  of  a  deceased  part- 
ner has  no  legal  interest  in  the  partnership  assets,  and  no  legal  right 
to  interfere  in  their  administration,  so  long  as  the  surviving  partner 
is  prosecuting  the  business  of  closing  up  the  estate,  and  applying 
its  proceeds  to  the  payment  of  the  firm  debts.  The  time  and  mode 
of  doing  so  are  a  part  of  the  administration  of  the  estate,  which  is 
under  the  exclusive  control  of  the  survivor.*'  Neither  do  the  heirs 
of  a  deceased  partner  have  an  interest,  as  such,  in  the  property  of 
the  firm.     Their  only  remedy  is  to  compel  the  surviving  partners 

561,  131  N.  W.  88,  40  LJl.A.(N.S.)  503,  49  N.  E.  61,  61  A.  S.  B.  637,  48 

201  and  note.  L.R.A.  299. 

10.  Johnson  t.  Hediick,  33  Ind.  129,  16.  Galbraith  v.  TiMsy,  153  EI.  64, 
5  Am.  Rep.  19L  38  N.  E.  937,  46  A.  S.  R.  867,  28 

11.  Note:  12  A.  8.  B.  313.  L.B.A.  129;  Valentine  v.  Wysor,  123 

12.  Note:  78  A.  S.  B.  196.  Ind.  47,  23  N.  E.  1076,  7  hSLA.  788 
See  infra,  par.  176  et  seq.,  «a  to  and  note. 

personal  liability  of  ezeeators  and  ad-  Note:  7  LJtJL  790. 

ministratoTs    on    contracts    made    by  17.  Williams  v.  Whedon,  109  N.  T. 

them  in  reference  to  an  estate.  333,  16  N.  E.  365,  4  A.  S.  B.  460. 

13.  Lueht  v.  Behiens,  28  Ohio  St  18.  Wilson  v.   Soper,  13  B.  Mon. 
231,  22  Am.  Rep.  378.  (Ky.)  411,  56  Am.  Dec.  573;  Williams 

14.  Farley  v.  Moog,  79  Ala.  148,  v.  Whedon,  109  N.  Y.  333,  18  N.  B. 
58  Am.  Rep.  585.  365,  4  A.  S.  B.  460. 

16.  Darrow  t.  CaUdns,  164  N.  Y. 
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to  account  for  the  surplus  after  the  settlement  of  all  the  partnw- 
ship  liabilities.^*  Moreover,  rules  regulating  the  distribution  of  the 
estates  of  decedents  do  not  control  the  affairs  of  an  ixisolvent  partner- 
ship being  administered  by  a  surviving  partner.***  If  there  is  an 
unreasonable  delay  on  the  part  of  the  surviving  partner  in  closing 
the  affairs  of  the  partnership,  or  if  he  is  wasting  the  partnership 
property,  it  is  then  the  right  of  the  personal  representative  of  tiie 
deceased  to  file  a  bill  calling  the  survivor  to  account,  and  in  a  proper 
case  a  court  of  equity  will  grant  an  injunction  restraining  bim  from 
acting,  and  even  may  appoint  a  receiver  and  direct  an  account  to  be 
taken.*  In  all  cases  it  is  the  duty  of  the  surviving  partner  to  account 
for  and  pay  over  to  the  administrator  of  the  deceased  partner  all  the 
profits  of  the  realty  and  personalty  of  the  firm  which  rightfully 
belong  to  the  estate.*  Upon  the  death  of  the  last  surviving  partner 
his  administrator  stands  in  the  shoes  of  his  intestate  as  a  trustee  of 
the  legal  representatives  of  the  partner  first  deceased.'  In  some  juris- 
dictions the  personal  representative  of  a  deceased  partner  is  required 
to  include  the  whole  of  the  partnership  property  in  his  inventory, 
showing,  however,  the  amount  of  the  intestate's  interest  therein,  and 
then  the  surviving  partner  upon  giving  a  bond  is  permitted  to  retain 
possession  of  such  property  and  to  close  the  partnership  affairs, 
rendering  an  account  to  the  probate  court  after  the  manner  of  an 
administrator.* 

145.  Carrying  on  Business  under  Authority. — ^Although  the  gen- 
eral rule  is  that  an  executor  or  administrator  has  no  authority  to 
carry  on  the  business  of  the  decedent  •  there  are  statutes  in  a  number 
of  states  permitting  the  personal  representative  of  a  deceased  person 
to  continue  the  mercantile  or  farming  business  belonging  to  his  estate.* 
In  some  jurisdictions  also  a  court  of  chancery  may  empower  the  carry- 
ing on  of  a  business  by  the  personal  representative  of  a  decedent' 
The  most  frequent  exceptions  to  the  general  rule  are,  however,  when 
authority  to  carry  on  the  business  is  given  by  the  provisions  of  the 
will  of  the  decedent,'  or  by  the  terms  of  a  partnership  agreement 

19.  Valentine  ▼.  Wysor,  123  Ind.   38  N.  E.  937,  46  A.  8.  B.  867,  28 
47,  23  N.  E.  1076,  7  LJtJL  788  and  L.R.A.  129  and  note, 

note.  4.  Shelby  v.  Creighton,  66  Neb.  485, 

20.  Williams  ▼.   Whedon,   109   N.   91  N.  W.  369,  101  A.  S.  R.  630.   See 
T.  333,  16  N.  E.  365,  4  A.  S.  R.  460.  generally,  Pabtnkrship. 

1.  Note:    65   Am.   Dee.   296.     See  6.  See  suprs,  par.  142  et  seq. 
supra,  par.  64,  as  to  appointment  of  6.  Note:  40  L.R.A.(N.S.)  209. 
receivers  to  take  charge  of  decedents'  7.  Note:  40  L.R.A.(N.S.)  203,  210. 
estates.  8.  Campbell  v.  Faxon,  73  Kan.  675, 

2.  Smith  V.  Walker,  38  Cal.  385,  99  85  Pac.  760,  5  L.R.A.(N.S.)  1002;  In 
Am.  Dec.  415.  re  Jones,  103  N.  Y.  621,  9  N.  E.  493, 

8.  Galbraith  v.  Tracy,  153  HL  64,  57  Am.  Rep.  775,  Lncht  v.  Behrens, 
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entered  into  by  him  in  his  lifetime.'  To  authorize  executors  to 
carry  on  a  trade  with  the  property  of  a  testator  held  by  them,  there 
ought  to  be  the  most  distinct  and  positive  authority  and  direction 
given  by  the  will  itself  for  that  purpose.*"  A  parol  direction  made 
before  his  death  by  a  person  to  his  executor,  or  the  one  who  becomes 
his  administrator,  to  continue  a  business  after  his  decease  for  the 
benefit  of  his  family  or  estate,  will  not  justify  such  personal  repre- 
sentative in  doing  so.**  A  direction  in  a  will  to  keep  the  estate  to- 
gether, and  to  manage,  control,  and  keep  up  the  farming  interests 
Uierein,  has  been  held  to  confer  merely  a  limited  power  on  the  exec- 
utor to  create  such  debts  as  would  ordinarily  be  incurred  by  a  prudent 
fanner  in  conducting  farming  operations.*' 

146.  Continuation  of  Partnership  Business  under  Agreement  or 
WiU. — A  stipulation  in  partnership  articles,  that  upon  the  death  of  a 
partner  his  capital  shall  remain  in  the  business  until  the  expiration 
of  the  prescribed  term  of  the  partnership,  is  binding  as  well  upon  - 
the  estate  of  the  deceased  as  upon  the  surviving  partner.  Where  the 
provision  in  the  partnership  article  is  simply  that  the  deceased  part- 
ner's capital  shall  remain  in  the  business,  the  executor  is  not  admit- 
ted into  the  management  of  the  business,  but  the  control  thereof 
is  with  the  surviving  partner,  and  the  executor  cannot  withdraw 
the  capital  of  the  deceased  partner  without  subjecting  the  estate  to 
liability  to  suit,  nor  can  he  exercise  the  control  of  a  partner  in  the 
conduct  of  the  business.*'  Where,  however,  the  will  authorizes  the 
continuation  of  the  partnership  upon  the  same  terms  that  the  business 
was  conducted  in  the  testator's  lifetime,  a  new  partnership  will  be 
created  composed  of  the  executors  and  the  surviving  partner.**  A 
provision  in  articles  of  partnership  that  on  the  death  of  a  partner 
his  executor  or  administrator  shall  be  entitled  to  the  place  of  a  de- 
ceased partner  in  the  firm,  with  the  capital  of  the  deceased  in  the 
firm  business,  or  some  part  of  it,  is  binding  upon  the  surviving  part- 
ner to  admit  such  personal  representative  but  does  not  bind  the  rep- 
resentative to  come  in.    He  has  an  option  to  come  in  or  not,  and  a 

ffl  Ohio  St.  231,  22  Am.  Rep.  378;  10.  Willis  v.  Sharp,  113  N.  Y.  586, 

Fnrst  v.  Armstrong,  202  Pa.  St.  348,  21  N.  E.  70S,  4  L.R.A.  493;  Kiikman 

51  Atl.  996,  90  A.  S.  R.  653;  Land  v.  v.  Booth,  11  Beav.  273,  18  L.  J.  Ch. 

Land,  43  L.  J.  Cb.  311,  12  Eng.  Rul.  25,  12  Eng.  Rul.  Cas.  29  and  note. 

Cas.  42.    See  also  infra,  par.  146.  Note:  40  L.R.A.(N.S.)  207. 

9.  Insley  v.  Shire,  54  Kan.  793,  39  11.  Note:  40  L.RA.(N.S.)  208. 

Pac.  713,  45  A.  S.  R.  308;  Langhlin  12.  Palmer  v.  Moore,  82  Ga.  177, 

V.  Lorenz,  48  Pa.  St.  275,  86  Am.  Dec.  8  S.  E.  180,  14  A.  S.  R.  147. 

592  and  note.  13.  Wild   v.  Davenport,   48   N.   J. 

Note:  40  L.R.A.(N.S.)  203,  207.  L.  129,  7  AtL  295,  57  Am.  Rep.  552 

See  infra,  par.  146,  as  to  the  con-  and  note, 

tinnation  of  partnership  business  nn-  H.  Insley  ▼.   Shire,  54  Kan.   793, 

der  authority  of  will  or  agreement.  39  Pac.  713,  45  A.  S.  R.  308. 
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reasonable  time  within  which  to  elect."  If  the  personal  representar 
tive  of  a  deceased  partner  sees  fit  to  embark  or  continue  the  funds 
of  the  decedent's  estate  in  the  partnership,  without  having  authority 
to  do  so  from  the  will  or  contract  of  the  decedent,  he  himself  becomes 
a  partner,  and  is  liable  as  such  personally,  and  not  in  his  representa- 
tive character,  for  the  debts  of  the  company.** 

147.  Limitation  of  Liability  of  Personal  Representative. — ^Where 
there  is  authority  for  carrying  on  a  trade  or  business,  the  personal 
representative  will  be  relieved  from  individual  liability  to  the  estate 
for  losses  sustained  from  conducting  the  business,  excepting  from 
such  as  are  the  result  of  his  own  negligence.*'  Although  where  a 
business  or  trade  is  carried  on  under  the  provisions  of  a  will  by 
virtue  of  a  statute  permitting  it,  or  by  an  order  of  a  competent  court, 
a  personal  representative  will  be  relieved  from  individual  liability  to 
the  estate  for  losses,*'  he  will  continue  to  be  bound  personally  for 
a11  debts  incurred  by  him  in  reference  to  the  business.**  The  courts 
take  the  position  that  he  need  not  carry  on  the  trade  and  incur  this 
hazard,  although  authorized  or  directed  to  do  so  by  the  will;  but 
by  engaging  in  the  business  he  voluntarily  assumes  the  responsibility 
of  making  its  contracts  his  personal  obligations.**  Such  authority 
will  also  entitle  the  executor  or  administrator  to  be  indemnified  out 
of  the  estate  for  any  liability  lawfully  incurred  within  the  scope  of 
the  power.*  If,  however,  the  testator  has  directed  that  particular 
assets  shall  be  employed  in  the  trade,  the  right  of  indemnity  of  an 
executor  or  of  a  person  claiming  through  him  will  be  limited  to  the 
particular  fund.*  There  are  a  few  decisions  which  hold  that  the 
general  assets  of  an  estate  are  answerable  for  such  debts;  but  in  order 
that  an  executor  may  be  indemnified  for  such  individual  liability, 
he  must  not  be  indebted  or  in  default  to  the  estate,  or  conduct  the 
boainesa  for  a  long^  time  than  may  be  specified  in  the  will.* 

148.  Liability  of  General  Assets. — ^In  every  case  where  a  trade  is 
carried  on  by  an  executor  under  authority  of  tibe  will,  questions  may 

16.  WUd  V.  Davenport,  48  N.  J.  N.  J.  L.  129,  7  Atl.  295,  57  Am.  Rep. 
L.  129,  7  Atl.  295,  67  Am.  Rep.  552.   552. 

16.  Alsop  V.  Mather,  8  Conn.  584,       Note:  40  L.R.A.(N.S.)  203,  214. 

21  Am  Deo  703  20.  Pitkin  ▼.  Pitkin,  7  Conn.  807, 

Note:  86  Am.  Dec.  601.  J^  J^.  Dec.  lU;  Camplwll  v.  Pwon, 

17.  Swaine  v.  HemphiU,  165  Mich.  I?r  ^fi  n^^' w^.?""  «f'  ^  hf^^ 
561,  131  N.  W.  68,  40  L:R.A.(N.S.)  ™  "  N  ^^\l^' SI  ^' 
201;  Willis  V.  Sharp,  113  N.  Y.  586,  ^"i    r'^^icln  ^  P^li^V^'^.f  ^^ 

riioS:'4?t£'(ki:?'  z  i%:4gn'.ir-  ^-  ^«'  ^  «• 

19.  Pitkin  v.  Pitkin,  7  Conn.  307,       Note':  12  Eng.  Rnl.  Cas.  44. 
18  Am.  Deo.  Ill;  Campbell  v.  Faxon,       2.  Notes:  40  L.R.A.(N.S.)  203;  12 
73  Kan.  675,  85  Pao.  760,  5  L.B.A.   Eng.  Rul.  Cas.  44. 
(N.S.)   1002;  WUd  v.  Davenport,  48       3.  Note:  40  L.R.A.(N.S.)  203. 
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arise  aa  to  the  respective  rights  of  existing  creditors  of  the  testator, 
and  of  subsequent  creditors  of  the  trade  whose  debts  axe  contracted 
in  the  business  carried  on  by  the  executor.  The  creditors  of  the  tes- 
tator as  a  general  rule  are  entitled  at  once  to  have  the  assets  collected 
and  applied  upon  their  debts;  and  it  would  seem  that  no  direction  of 
the  testator  that  his  business  should  be  continued  would  be  allowed 
to  interfere  with  this  right.  Unless  a  creditor  in  some  way  consents 
to  the  canying  on  of  the  business  by  the  executor  as  directed  by  the 
decedent's  will,  he  has  the  right  to  insist  that  the  estate,  as  it  existed 
at  the  decedent's  death,  shall  be  used  for  the  payment  of  the  debts 
and  expenses  of  administration,  to  the  exclusion  of  debts  subsequently 
created  by  the  executor.*  Subsequent  creditors  of  such  business  are 
in  a  different  position.  The  general  rule  is  that  such  creditors  are 
restricted  in  their  claims  to  the  particular  portion  of  the  decedent's 
assets  which  is  employed  in  such  business.*  So  careful  have  the  courts 
always  been  to  guard  against  the  perilous  consequences  resulting  from 
embarking  the  assets  of  an  estate  in  trade,  that  even  when  the  will 
authorizes  the  executor  to  carry  on  the  business  of  the  decedent  he 
cannot  in  so  doing  create  liabilities  against  the  general  estate.*  Hence 
such  creditors  have  no  claim  on  the  general  assets,  since  to  hold  the 
general  assets  liable  would  be  attended  with  great  inconvenience  and 
would  prevent  their  distribution  for  a.  considerable  period,  or  disturb 
a  distribution  already  made.  Thus  it  has  been  held  that  where  a 
testator,  by  his  will,  directed  that  a  partnership,  of  which  he  was  a 
member,  should  be  continued  after  his  death,  and  the  profits  at  the 
end  of  a  specified  time  should  be  distributed  among  his  devisees,  the 
creditors  of  the  partnership  have  no  lien  on  the  general  assets  of 
the  estate  of  the  deceased  in  the  hands  of  his  devisees.'  Similarly  the 
courts  have  held  that  a  mere  testamentary  direction  to  an  executor 
to  continue  a  business  belonging  to  his  testator  is  insufficient  to  bind 
the  general  assets  of  his  estate  so  as  to  make  them  liable  for  the 
debts  of  the  business  carried  on  by  such  executor.  On  the  other 
hand  the  general  assets  of  an  estate  will  be  subject  to  the  payment 
of  debts  contracted  by  an  executor  or  administrator  while  carrying 
on  a  business  in  behalf  of  an  estate,  pursuant  to  a  testamentary  direc- 
tion, where  the  will  shows  clearly  and  unequivocally  that  it  was 
the  intention  of  the  testator  that  his  general  assets  should  be  bound 
therefor.*  For  example,  a  pledge  of  the  general  assets  of  an  estate 
may  be  made  for  the  payment  of  goods  purchased  on  credit  by  an 
executor,  where  the  will  gives  him  authority  to  sdl  or  make  such 

4.  WiOia  v.  Sharp,  115  N.  T.  39«,  6.  Lncht  v.  Behrens,  28  Ohio  St  231, 
22  N.  B.  149,  5  L.R.A.  636.  22  Am.  Rep.  378. 

6.  Pnnrt  v.  Armstrong,  202  Pa.  St.  7.  Pitkin  v.  Pitkin,  7  CJonn.  307,  18 
348,  61  Atl  996,  90  A.  S.  R.  653.  Am.  Dec.  111. 

Note:  40  L.R.A.(N.S.)  226.  8.  Note:  40  LJl.A.(N.8.)  224  et  seq. 
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other  disposition  of  the  estate  as  the  safe  conduct  of  the  business, 
which  he  is  expressly  authorized  to  continue,  shall  seem  to  require.* 
Where  an  executor  is  given  an  unlimited  power  to  carry  on  such 
business  after  the  death  of  the  testator,  without  placing  any  limita- 
tion on  or  designating  any  specific  fund  to  be  used  for  that  purpose, 
it  has  been  held  that  if  the  widow  of  the  testator  does  not  elect  to 
take  against  the  will,  her  share  of  the  estate  may  be  made  liable 
with  the  other  assets  for  such  trade  debts.  Yet  it  lies  within  the 
power  of  the  decedent  to  limit  the  authority  of  the  executor  to  the 
use  of  a  specific  part  of  the  assets  of  his  estate,  and  the  latter  would 
then  be  compelled  to  observe  the  restrictions  placed  in  the  will.** 
The  same  principle  of  the  immunity  of  the  general  assets  of  an  estate 
from  the  claims  of  creditors  of  a  business  conducted  by  the  personal 
representative  applies  where  the  executor  of  an  estate  is  not  author- 
ized to  carry  on  the  former  business  of  the  decedent,  but  does  so 
without  authority.  In  such  cases  it  has  been  held  that  the  general 
assets  of  the  testator  in  the  hands  of  an  administrator  de  bonis  non 
are  not  liable  for  money  borrowed  by  the  executor  for  and  used  in 
carrying  on  such  trade  and  business,  though  the  executor  acted  in 
good  faith.** 

149.  Consent  of  Beneficiaries. — ^The  consent  of  the  persons  inter- 
ested in  a  decedent's  estate  to  the  action  of  the  personal  representative 
in  continuing  the  decedent's  business  will  relieve,  as  a  rule,  the  exec- 
utor or  administrator  from  liability  for  losses  resulting  therefrom. 
And  this  is  true  although  such  personal  representative  did  not  inform 
the  beneficiaries  that  the  operations  were  not  being  conducted  at  a 
profit.*'  If  an  executor  or  administrator  acting  in  good  faith  and 
with  ordinary  care  and  prudence  for  the  good  of  the  beneficiaries 
and  their  estate,  deviates,  with  their  consent  and  approbation,  from 
the  strict  line  of  his  duty,  by  permitting  the  property  to  remain  sub- 
ject to  the  hazard  of  stock  speculation,  such  beneficiaries  cannot  charge 
him  with  any  resulting  losses,  unless  in  a  seasonable  time  they  had 
withdrawn  such  consent  and  approbation.**  But  the  advice  of  the 
next  of  kin  may  not  suffice  to  protect  an  executor  or  administrator 
from  liability  for  investing  funds  of  an  estate  in  a  highly  speculative 
and  hazardous  business.** 

9.  Wiffis  V,  Sharp,  U3  N.  Y.  586,  561,  131  N.  W.  68,  40  LJLA..(NA) 

21  N.  E.  705,  4  L.R.A.  493.  201  and  note. 

10  Purst  V.  Armstrong,  202  Pa.  St.  13.  Mathews  v.  Sheehan,  76  Conn. 

348,  51  Atl.  996,  90  A.  S.  B.  653.  654,  67  Atl.  694,  100  A.  S.  R.  1017; 

11.  Campbell  v.  Faxon,  73  Kan.  675,  Swaine  v.  Hemphill,  165  Mich.  561, 
85   Pac.   760,  5  L.B.A.(N.S.)    1002;  131  N.  W.  68,  40  L.R.A.(N.S.)  201. 
Lucht  V.  Behrens,  28  Ohio  St.  231,  22  Note:  Ann.  Gas.  1912B  729. 

Am.  Rep.  378.  14.  Shinn's  Estate,  166  Pa.  St  121, 

Note :  40  L.R.A.(N.S.)  227.  30  Atl.  1026, 1030,  46  A.  S.  R.  656. 

12.  Swaine  ▼.  Hemphill,  165  Mich. 
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InveiimenU 

150,  General  Duties  as  to  Investments. — It  frequently  becomes  the 
duty  of  executors  and  administrators  to  invest  funds  of  the  estate. 
This  duty  may  be  imposed  under  the  provisions  of  a  will,*'  or  it 
may  be  required  on  account  of  the  normal  delay  incident  to  the 
setUing  of  the  affairs  of  an  estate.**  An  executor  or  administrator 
ought  not  to  keep  large  balances  belonging  to  the  estate  in  his  hands 
uninvested,  and  when  he  withholds  such  funds  longer  than  the  exi- 
gencies of  the  case  require,  he  may  be  surcharged  with  the  interest.*' 
It  frequently  may  be  necessary,  however,  for  the  personal  representa- 
tive to  keep  on  hand  considerable  sums  in  order  to  meet  the  exigen- 
cies which  may  arise  in  the  course  of  settlement  of  the  estate.**  In 
making  investments,  the  general  duty  of  the  executor  or  administrator 
is  so  to  place  the  money  that  it  shall  be  safe  and  productive;  **  and 
since  safety  is  the  primary  object  to  be  secured,  the  money  should 
not  be  sacrificed  to  secure  a  larger  immediate  income.'*  In  order 
to  obtain  a  secure  investment  yielding  a  reasonable  income,  an  exec- 
utor or  administrator  is  generally  permitted  to  supplement,  if  neces- 
sary, the  funds  of  the  estate  with  other  funds,  placing  the  combined 
fimds  in  the  same  investment.* 

151.  Clianging  Investments. — ^At  common  law  it  was  the  duty  of 
trustees,  including  executors  and  administrators,  to  preserve  intact 
the  trust  property;  and  they  had  no  power  to  change  the  character 
of  such  property  unless  it  was  of  a  perishable  or  transitory  nature, 
and  then  enly  to  convert  it  into  a  substantial,  enduring  and  revenue 
producing  investment.*  The  courts  of  this  country  allow  a  larger 
discretion  to  trustees  in  making  investments  of  trust  property  than 
was  done  in  England.*  Not  infrequently  it  becomes  the  duty  of  an 
executor  or  administrator  to  make  changes  in  the  investments  in 
order  to  render  them  more  secure.  Thus,  an  administrator  or  exec- 
utor who  finds  tiiat  a  part  of  the  estate  is  subject  to  the  hazard  of 
speculation,  owes  a  duty  not  to  carry  the  account  for  speculative 
gain,  but  to  settle  it  in  a  reasonable  time,  and  thereby  withdraw 

15.  Garesche  v.  Levering  Inv.  Co.,       20.  Kimball  v.   Reding,   31  N.   H. 
146  Mo.  436,  48  S.  W.  653,  46  L.R.A.   352,  64  Am.  Dec.  333. 

232.  Note:  40  Am.  Dec.  507. 

16.  Note:  2  Eng.  Rnl.  Cas.  185.  1.  Barry  v.  Lambert,  98  N.  7.  300, 

17.  Littlehalea  v.  Qaacoyne,  3  Bro.  50  Am.  Rep.  677. 

C.  C.  73,  2  Eng.  RoL  Cas.  172  and  2.  Garesche  v.  Levering  Inv.  Co.,  146 

note.  Mo.  436,  48   S.   W.  653,  46  L.RA. 

Notes:  40  Am.  Deo.  607;  9  Eng.  232. 

Rol.  Cas.  324.  Note:  2  Eng.  RoL  Cas.  173. 

18.  Chase  t.  Lockezman,  11  Gill  ft  S.  Jones  v.  Atchison  T.  &  S.  F.  R. 
J.  (Md.)  185,  35  Am.  Deo.  277.  Co.,  150  Mass.  304,  23  N.  K.  43,  6 

19.  Garesche  v.  Levering  Inv.  Co.,  L.R.A.  638. 
146  Mo.  436,  48  S.  W.  663,  46  LILA. 

232. 
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file  securities  from  such  perilous  business.*  And  it  has  been  held 
that  the  representative  may  collect  debts  in  bank  paper  not  strictly 
at  par,  when  the  best  interests  of  the  estate  require  it,  and  when 
nothing  better  can  be  done  his  conduct  will  be  sustained;  but  it 
would  be  his  duty  to  convert  the  funds  so  received  into  some- 
thing less  perishable,  in  a  reasonable  time,  and  with  as  little  delay 
as  practicable.*  To  secure  a  debt  due  an  estate,  an  administrator 
under  some  circumstances  may  make  a  further  loan  and  take  a 
mortgage  to  cover  the  whole,  especially  where  the  original  debt  is 
hardly  collectable,  and  the  debtor  refuses  to  secure  it  without  a 
further  advance.*  The  duties  of  an  executor  or  administrator  in 
changing  investments  resemble  in  many  ways  his  duties  in  collect- 
ing assets,  since  the  changing  of  an  asset  to  a  new  form  may  at 
the  same  time  be  a  step  in  its  collection  and  an-  alteration  of  invest- 
ments of  the  estate.  The  principle  which  is  elsewhere  considered, 
that  an  executor  or  administrator  will  be  held  to  a  greater  degree 
of  accountability  in  reference  to  moneys  actually  in  his  hands  than 
to  securities  and  assets  which  come  into  his  hands  for  collection, 
applies  with  full  force  to  the  changing  of  securities  by  such  personal 
representatives.'  And  it  should  be  remembered  in  this  connection 
that  executors  and  administrators  are  usually  held  liable  only  for 
what  they  actually  receive  except  in  cases  of  marked  negligence.* 
Accordingly,  an  administrator  was  held  not  liable  for  the  loss  result- 
ing from  his  keeping  back  stock,  when  he  acted  in  good  faith, 
under  the  advice  of  counsel,  and  with  a  sincere  desire  properly  to 
discharge  the  duties  of  his  office.* 

152.  Investments  in  Governmental  and  Private  Securities. — ^In 
many  jurisdictions  investments  in  stocks  or  bonds  of  private  corpo- 
rations stand  on  the  same  footing  as  loans  on  personal  security 
where  they  are  not  protected  by  mortgages  on  realty,  and  therefore 
an  executor  or  administrator  making  such  investments  is  liable  for 
any  loss  that  may  accrue.*®  Investments  could  not  properly  be  made 
in  England  in  the  stock  of  any  private  company  as  South  Sea  stock 
or  bank  stock,  for  in  such  cases  the  capital  depended  upon  the  man- 
agement of  governors  and  directors,  and  was  subject  to  losses.**  The 
favorite  securities  of  the  English  courts  for  the  investment  of  trust 
moneys  have  always  been  the  public  funds;  and  there  is  no  question 
that  an  executor  or  administrator  so  investing  will  be  protected  from 

4.  Mathews   v.    Sbeehan,   76   Conn,    seq.,  as  to  collection  of  assets. 

654,  57  Atl.  694, 100  A.  S.  R.  1017.  8.  Konigmacher  v.  Kimmel,  1  Penn. 

5.  Bailey  v.  Dilworth,  10  Smedes  &   &  W.  (Pa.)  207,  21  Am.  Dec.  374. 

M.  (Miss.)  404,  48  Am.  Dee.  760.  9.  Pearson  v.  Gillenwatcrs,  99  Tenn. 

6.  Torrence  v.  Davidson,  92  N.  C.  44(1,  42  S.  W.  9,  63  A.  S.  R.  844. 
437,  53  Am,  Rep.  419.  10.  Note :  40  Am.  Dec.  515. 

7.  Keller's  Appeal,  8  Pa.  St.  288,  49  11.  In  re  Nyce,  5  Watts  &  S.  (Pa.) 
Am.  Dec.  516.    See  infra,  par.  161  et  254,  40  Am.  Dec.  498  and  note. 
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liability  for  any  loss  by  depreciation.  It  has  been  Baid  that  the 
reason  for  establishing  such  a  rule  was  political  rather  than  judicial, 
and  that  it  was  due  to  the  fact  that  as  England  had  a  great  public 
debt,  the  courts  thought  it  to  be  their  duty  to  sustain  the  national 
credit,  and  to  recommend  the  government  securities  to  the  coniidenoe 
of  the  people  by  directing  all  investments  of  moneys  under  their 
control  to  be  made  in  such  securities.  Until  comparatively  recent 
times  our  courts  have  had  no  such  reason  for  manifesting  their 
patriotism;  and  the  rule  preferring  government  securities  in  the 
investment  of  trust  moneys,  so  far  as  it  exists,  rests  partly  on  prece* 
dent  and  partly  on  the  obvious  safety  and  stability  of  such  invest- 
ments. In  this  country  state  bonds  or  stocks  are  included  in  the 
public  securities  in  which  trustees  may  safely  invest;  and  it  has  been 
held  that  a  trustee  investing  therein  will  be  protected  even  though 
the  state  debt  should  ultimately  be  repudiated.*'  Where  an  exec- 
utor or  administrator  in  accordance  witli  statutory  directors  invested 
trust  funds  during  the  civil  war  in  public  securities  of  the  Con- 
federate states,  the  courts  were  generally  lenient  in  upholding  the 
validity  of  such  investments  and  refused  to  surcharge  him  for  losses 
which  thereby  resulted.*'  But  it  has  been  said  that  to  sustain  a 
Confederate  states  investment  it  must  have  appeared  that  the  money 
80  alleged  to  have  been  invei^rted  was  at  the  time  actually  in  the  hands 
of  the  trustee,  not  irregularly  or  illegally,  but  rightfully  there;  and 
that  the  courts  would  not  sustain  on  the  part  of  a  fiduciary  speculative 
proceedings  as  to  such  investments.**  The  rule  favoring  government 
securities  has  been  relaxed  in  some  states  so  as  to  permit  investments 
in  bonds  other  than  governmental,  and  in  stocks  of  corporations  that 
are  firmly  established  and  of  recognized  standing  among  prudent 
business  men.*'  Proceeding  on  this  principle  the  courts  have  excused 
an  executor  for  making  an  investment  in  the  bonds  of  a  railroad 
company  where  the  investment  was  made  after  making  careful  inqui- 
ries and  investigations,  the  result  of  which  was  to  satisfy  bis  mind 
that  t^e  investments  were  safe  and  prudent  at  the  time.*' 

153.  Personal  and  Real  Estate  Security. — ^At  common  law  there 
was  no  objection  to  an  executor  lending  out  money  on  personal 
security.  In  equity  the  contrary  rule  obtained,  and  unless  an  exec- 
utor or  administrator  was  expressly  empowered  to  lend  money  on 
personal  security  he  committed  a  breach  of  trust  in  adopting  that 

12.  Note:  40  Am.  Dee.  608,  609.  28  Am.  Rep.  254;  New  England  Trust 

IS.  Watson  v.  Stone,  40  Ala.  461,  Co.  v.  Eaton,  140  Mass.  532,  4  N.  E. 

91  Am.  Dec.  484;  Campbell  v.  Miller,  69,   54  Am.   Rep.   493;    Garesche  v. 

88  Oa.  304,  95  Am.  Dec.  389  and  note.  Levering  Inv.  Co.,  146  Mo.  436,  48 

14.  Finch  v.  Pinch,  28  S.  C.  164,  5  S.  W.  653,  46  L.R.A.  232. 

S.  E.  348,  13  A.  S.  R.  665.  16.  Brown  v.  Frendi,  125  Mass.  410» 

15.  Brown  v.  French,  125  Mass.  410,    28  Am.  Rep.  254. 
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form  of  investment.*'  In  nearly  all  jurisdictions  to-day,  in  the  absence 
of  express  directions  in  the  instrument  creating  the  trusts,  or  of 
statutory  permission,  executors  and  administrators  cannot  invest  trust 
property  upon  any  mere  personal  security,**  and  in  so  doing  will 
usually  be  held  personally  liable  for  any  loss  which  may  result." 
A  first  mortgage  on  real  estate  security  is  usually  considered  as  a 
proper  investment  for  the. funds  of  an  estate.*®  Although  there  was 
a  long  period  during  which  investments  of  trust  funds  upon  real 
estate  security  were  not  favored  in  England,  and  the  courts  would 
neither  direct  nor  sanction  such  an  investment  except  under  special 
circumstances,  real  estate  security  is  now  generally  accepted  when 
the  amount  of  the  loan  does  not  exceed  a  certain  proportion  of  the 
value  of  the  real  estate.  However,  a  loan  on  a  second  mortgage,  with- 
out other  security,  is  generally  not  sanctioned.*  A  rule  is  stated 
that  executors  have  no  power  to  purchase  real  estate  unless  such 
power  is  expressly  or  impliedly  conferred  by  the  will.* 

154.  Investments  under  Particular  Testamentary  Directions. — ^The 
particular  provisions  contained  in  the  wills  of  decedents  not  infre- 
quently limit  or  extend  the  power  and  authority  of  their  personal 
representatives  in  reference  to  the  investment  of  moneys  belonging 
to  the  estate.  The  courts  are  inclined  to  restrict  to  the  minimum 
such  deviations  from  the  normal  standard  of  authority  in  the  mak- 
ing of  investments.  Where  an  executor  is  directed  to  use  his  "best 
skill  and  judgment"  in  investing  funds  of  the  estate,  the  courts 
have  held  that  his  powers  and  discretion  are  not  enlarged  by  the 
use  of  these  words.'  And  when  acting  under  a  will  which  directed 
the  executors  to  place  moneys  of  the  estate  "on  interest  to  be  well 
secured,"  they  were  held  liable  for  an  investment  in  United  States 
bank  stock  which  subsequently  depreciated  in  value.^  On  the  ether 
hand,  where  a  will  directed  Uie  executors  to  use  their  judgment  aa 
to  investing  the  estate,  at  the  same  time  recommending  keeping  one- 
half  in  real  estate,  the  executors  were  excused  from  liability  for  the 
depreciation  of  railroad  bonds  which  had  been  purchased  by  them 
on  their  selling  government  bonds.'  In  jurisdictions  prohibiting  exec- 
utors or  administrators,  in  the  absence  of  express  authority,  from 

17.  Note:  9  Eng.  RuL  Caa.  324.  20.  Gray  t.  Fox,  1  N.  J.  Eq.  259,  22 

18.  Lovell    ▼.     Nelson,    11     Allen   Am.  Dec.  608. 

(Mass.)  101,  87  Am.  Dee.  706;  Gray  1.  Note:  40  Am.  Dee.  510,  613. 

V.  Fox,  1  N.  J.  Eq.  259,  22  Am.  Dec.  2.  Wilson  v.  Mason,  158  IlL  304,  42 

508;  In  re  Nyce,  6  Watts  &  S.  (Pa.)  N.  E.  134,  49  A.  S.  R.  162. 

264,  40  Am.  Dec.  498  and  note.  3.  Kimball  v.  Reding,  31  N.  H.  35% 

Note:  4  L.R.A.  610.  64  Am.  Dee.  333. 

19.  Gray  v.  Fox,  1  N.  J.  Eq.  259,  4.  In  re  Nyce,  5  Watts  &  S.  (Pa.) 
22  Am.  Dec.  508;  Lamb  v.  Lamb,  1  264,  40  Am.  Dec.  498  and  note. 
Spears  Eq.  (S.  C.)  289,  40  Am.  Dec.  6.  Brown  t.  French,  125  Mass.  410. 
618.  28  Am.  Rep.  254. 
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investing  trust  funds  beyond  the  jurisdiction  of  the  appointing  court, 
it  has  been  held  that  a  provision  in  a  will  giving  the  executors  "full 
authority  to  invest  the  trust  property  in  such  manner  as  they  shall 
deem  best"  did  not  in  effect  authorize  them  to  make  such  an  invest- 
ment beyond  the  jurisdiction  of  such  courts.* 

155.  Limitations  as  to  Liability. — ^In  many  of  the  states  provi- 
sion is  made  by  statute  that  investments  should  be  made  by  executors 
and  administrators  under  the  sanction  and  direction  of  courts  of 
probate,  and  the  approval  of  the  court  may  then  serve  as  a  protec- 
tion to  the  personal  representatives; '  but  even  an  order  of  the  court 
will  be  no  protection  to  the  administrator  or  executor  where  such 
order  is  beyond  its  jurisdiction.*  The  assent  to  improper  invest- 
ment by  cestui  que  trust  who  is  sui  juris,  with  full  knowledge  of 
the  facts,  may  estop  him  from  holding  the  personal  representative 
accountable;  but  such  assent  must  be  with  full  knowledge  of  the 
facts  and  of  their  legal  effect.*  A  guardian  of  infant  legatees  ex- 
pressing a  favorable  opinion  of  an  investment  by  executors  in  bank 
stock,  of  moneys  to  which  the  infants  are  entitled,  does  not  thereby 
agree  that  the  moneys  shall  be  so  invested,  so  as  to  debar  his  wards 
from  holding  the  executors  liable  for  a  loss  by  depreciation.**  Under 
certain  circumstances,  executors  and  administrators  are  absolved  from 
responsibility  for  losses  occurring  from  causes  beyond  their  control; 
for  example,  where  the  property  of  the  estate  has  been  taken  by 
the  public  enemy,  or  has  been  lost  through  unavoidable  accident, 
or,  in  case  of  animals,  where  they  have  perished  from  disease.** 
Where  an  executor  during  the  civil  war  received  money  bequeathed 
to  legatees  residing  in  the  North  which  was  afterward  confiscated 
by  the  Confederate  government  it  was  held  that  the  Confederate 
government  had  authority  as  an  exercise  of  belligerent  rights  to 
confiscate  the  property  as  of  an  alien  enemy,  and  that  such  act 
released  the  executor  from  his  responsibility  therefor.*' 

156.  Interest  on  Delayed  Investments. — It  is  the  duty  of  an  admin- 
istrator to  use  reasonable  diligence  and  despatch  in  settling  the  estate 
committed  to  him,  and  in  delivering  the  residue  of  such  estate  to 
the  heirs  and  distributees.  If  he  negligently  or  in  bad  faith  unrea- 
sonably delays  the  settlement  of  his  estate,  he  may  be  held  liable 
to  the  heirs  and  distributees  of  such  estate  for  interest  upon  all 
moneys  in  his  hands  from  the  time  when  such  moneys  should  have 
been  paid  by  him.*'     Conversely,  an  executor  or  administrator  is 

9f  Pabst  V.  aoodrich,  133  Wis.  43,  10.  In  re  Nyoe,  6  Watts  &  S.  (Pa.) 

113  N.  W.  398,  14  Ann.  Gas.  824  and  254,  40  Am.  Dec.  498  and  note, 

note.  11.  State  v.  Meagher,  44  Mo.  356, 

7.  Note:  40  Am.  Deo.  508.  100  Am.  Dec.  298. 

8.  Gray  v.  Fox,  1  N.  J.  Eq.  259,  22  12.  Newton   v.   Bnahong,   22    Grat. 
Am.  Dec.  508.  (Va.)  628,  12  Am.  Rep.  553. 

9.  Note:  40  Am.  Dee.  518.  13.  WaUs  v.  Walker,  37  Cal.  424, 
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not  chargeable  with  interest  on  funds  coming  into  his  hands,  if  he 
pays  them  over  to  those  entitled  within  a  reasonable  time.**  But 
interest  on  sums  ascertained  to  be  in  the  executor's  hands  will  not 
be  suspended  pending  the  examination  of  their  account.**  It  may  be 
stated  as  the  general  rule  that  the  personal  liability  of  an  executor  or 
administrator  to  the  distributees  of  an  estate  for  interest,  where  there 
has  been  delay  in  the  closing  up  and  settlement  of  the  estate,  depends 
entirely  upon  the  question  whether  the  delay  was  reasonable  or  unrea- 
sonable under  all  the  circumstances  of  the  particular  case,  he  being 
free  from  personal  liability  for  interest  where  the  delay  was  reasonable, 
and  chargeable  with  interest  where  the  delay  was  unreasonable.  The 
pendency  of  suits  which  in  the  event  of  an  unfavorable  outcome 
would  seriously  diminish  the  assets  and  complicate  the  accounts  after 
a  distribution,  may  be  a  good  reason  for  delaying  the  settlement, 
and  during  the  period  of  reasonable  delay  may  justify  keeping  the 
moneys  without  a  liability  for  interest.**  The  same  general  prin- 
ciples have  been  applied  in  determining  the  liability  of  an  executor 
or  administrator  for  interest  where  he  has  failed  promptly  to  rein- 
vest funds  not  available  for  distribution,*'  allowing,  of  course,  a  rea- 
sonable time  within  which  to  make  the  investment.** 

157.  Interest  Chargeable  for  Misfeasance. — One  method  of  dis- 
ciplining executors  and  administrators  for  neglect  of  duty  is  to  in- 
crease the  burden  of  interest  which  they  are  required  to  pay  on 
balances  in  their  hands.  As  elsewhere  seen  the  beneficiaries  in  some 
cases  have  an  election  between  exEu:ting  all  of  the  profits  derived  by 
an  executor  or  administrator  from  an  improper  use  of  the  funds  of 
the  estate,  and  requiring  him  to  pay  full  legal  interest  on  the  amounts 
used.**  It  seems  that  courts  do  not  have  the  power  to  impose  arbi- 
trary rates  of  interest  above  the  statutory  rate  in  adjusting  the  account 
of  personal  representatives.  But  a  court  of  equity  may  fix  a  lower 
rate  in  such  accountings,  as  an  equitable  charge.**  The  method  of 
charging  compound  interest  has  been  resorted  to  in  order  to  aug- 
ment the  burden  of  interest  beyond  the  legal  rate  where  an  executor 

99  Am.  Dee.  290;  Johnson  v.  Hedriek,      16.  Note:  31  L.R.A.(N.S.)  SSL 
33  Ind.  129,  5  Am.  Rep.  191;  In  re       17.  Chase  ▼.  Lockerman,  11  Gill  ft 
BulUon,  87  Neb.  700,  128  N.  W.  32,  J.  (Md.)  185,  35  Am.  Dec.  277;  In  m 
31  L.R.A.(N.S.)  350  and  note;  Lenoir   Ricker,  14  Mont  153,  35  Pac.  960,  29 
v.  Winn,  4  Desans.  (S.  C.)  65,  6  Am,  L.R.A.  622. 

Dec.  597;  Taylor  v.  Taylor,  66  W.  Va.       18.  Weir  v.  Weir,  3  B.  Mon.  (Ky.) 
238,  66  S.  E.  690,  19  Ann.  Cas.  414.   645,  39  Am.  Dec.  487;  Dunscomb  v. 

14.  Chase  ▼.  Lockennan,  11  Gill  &  Dnnseomb,  1  Johns.  Ch.  (N.  T.)  608, 
J.  (Md.)  185,  35  Am.  Deo.  277  and  7  Am.  Dec  504;  Pox  v.  Wilcocka,  1 
note;  Lynn's  Appeal,  31  Pa.  St.  44,  Bin.  (Pa.)  194,  2  Am.  Dec.  433. 

72  Am.  Dec.  721.  19.  See  supra,  par.  143. 

15.  Yundt's  Appeal,  13  Pa.  St.  675,  20.  In  re  Ricker,  14  Mont  153,  35 
53  Am.  Dee.  496.  Pac.  960,  29  L.R.A.  622. 
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or  administrator  has  been  guilty  of  some  positive  misconduct  or  wil- 
ful violation  or  omission  of  duty.*  Yet  it  has  been  said  that  the 
rule  that  compound  interest,  or  interest  computed  with  periodical 
rests,  is  not  usually  charged  against  executors  or  administrators  for 
the  purpose  of  punishing  them  for  any  intentional  wrongdoing,  but 
rather  to  carry  into  effect  the  principle  enforced  by  courts  of  equity 
that  the  trustee  shall  not  be  permitted  to  make  any  profit  from  the 
unauthorized  use  of  the  trust  fund  and  to  reach  the  profits  thereby 
realized."  In  any  event  an  administrator  who  converts  the  trust 
moneys  to  his  own  use,  or  employs  them  in  his  business  without 
accounting  for  the  profits,  may  very  properly  be  charged  with  com- 
pound interest.'  The  same  rule  has  been  enforced  where  an  admin- 
istrator used  money  of  the  estate  in  his  business,  with  the  approval 
of  the  widow,  and  continued  so  to  use  it  for  an  unreasonable  period 
after  distribution  should  have  been  made.  In  such  a  case  compound 
interest  may  be  charged  for  the  use  of  the  money  following  the  time 
fixed  by  the  statute  for  its  distribution.*  In  certain  cases  compound 
interest  may  be  properly  charged,  even  though  there  is  no  element 
of  wrongdoing.  For  example,  it  has  been  held  that  where  the  exec- 
utors are  under  an  obligation  to  pay  the  interest  on  a  legacy  annu- 
ally, and  have  retained  such  interest  in  their  hands,  they  may  be 
charged  with  compound  interest.'  ^  Quite  distinct  from  the  rule  of 
periodical  rests  whereby  compound  interest  is  chargeable  is  the  prin- 
2iple  that  interest  may  be  charged  on  annual  balances,  except  when 
9uch  balances  are  necessarily  retained  in  the  representative's  hands 
for  the  purposes  of  the  estate.'  But  when  interest  is  charged  on 
annual  balances  the  interest  should  not  be  carried  to  the  balance  of 
the  succeeding  years.^  And  whenever  annual  rests  are  made  in  an 
executor's  or  guardian's  account,  for  the  purpose  of  charging  him  with 
interest,  he  is  entitled  to  have  his  commissions  deducted  at  each  rest, 
on  moneys  actually  received  and  disbursed  during  the  year.' 

Liability  for  Bank  Failure* 

158.  In  General. — ^The  liability  of  an  executor  or  administrator  as 
to  the  money  of  an  estate  in  his  hands  is  that  of  an  ordinary  bailee 
for  hire.  He  is  not  regarded  as  an  insurer,  and  is  not  liable  for  the 
loss  of  such  property  where  he  has  shown  good  faith,  and  has  acted 


1.  fioie:  29  LJRA.  827.  6.  Darrel  v.   Eden,  S  Desaus.    (S. 

2.  Note:  29  KILA.  623.  C.)  241,  4  Am.  Dec.  613. 

3.  Schieffelin  v.  Stewart,  1  Johns.       7.  Duncan  v.  Tobin,  Cheves  Eq.  (S. 
Ch.  (N.  Y.)  620,  7  Am.  Dec.  507.  C.)  143,  34  Am.  Dec.  605;  Qranbeny 

4.  In  re  McPhee,  156  Cal.  335,  104  v.  Granbeny,  1  Wash.  (Vs.)  246,  1 
Pac.  455.  Ann.  Caa.  1913E  899.  Am.  Dec.  455. 

6.  Bowles  v.  DTayton,  1  Desana.  (S.       8.  Vanderheyden  T.  Vanderheyden, 
C)  489,  1  Am.  Dee.  689.  2  Paige  (N.  Y.)  287,  21  Am.  Dec.  86. 
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with  the  diligence  usual  with  good  business  men  under  similar  cir- 
cumstances.* Accordingly  it  is  an  accepted  principle  in  most  juris- 
dictions that  an  executor  or  administrator  who  deposits  the  moneys 
of  the  estate  i2i  good  faith  in  a  solvent  bank  of  good  repute,  to  the 
trust  account  and  not  to  his  own  account  or  credit,  is  not  liable  for 
the  loss  of  such  money  through  the  subsequent  insolvency  or  failure 
of  the  bank.^*  This  is  especially  true  when  the  bank  is  located  in 
the  state  of  his  residence,  and  he  is  guilty  of  no  delay  in  paying 
out  the  money  so  deposited,  as  soon  as  those  entitled  to  it  will  receive 
it.**  It  seems  that  the  power  and  duty  of  depositing  money  in  a  bank 
does  not  depend  on  whether  any  interest  will  be  received  on  the 
deposit.**  The  deposit  should  be  one  made  in  the  ordinary  manner 
subject  to  immediate  withdrawal.  A  permanent  deposit  in  a  bank 
is  in  the  nature  of  a  loan  or  investment  of  the  trust  fund,  and  is 
regarded  as  being  on  mere  personal  security,  and  where  such  a  loan 
upon  personal  security  is  not  permissible,  the  trustee  is  rendered  liable 
for  a  loss  arising  upon  such  permanent  deposit ;  *•  and  an  admin- 
istrator is  chargeable  for  money  which  he  so  deposits  and  afterwards 
fails  to  get  because  of  the  insolvency  of  the  bank.**  It  seems  that 
an  administrator  or  an  executor  would  not  be  ju-stified  in  deposit- 
ing money  in  a  bank  on  an  account  over  which  he  would  not  have 
entire  control.**  In  some  jurisdictions  a  distinction  is  drawn  between 
the  mere  placing  of  money  in  the  custody  of  the  bank  for  safe 
keeping,  the  identical  money  being  returned,  and  the  depositing  of 
money  to  the  credit  of  the  depositor  which  the  bank  may  use  mean- 
while in  its  general  banking  business.  Where  a  deposit  is  made 
in  the  latter  manner  by  an  executor  or  administrator  he  may  be  held 
responsible  for  the  failure  of  the  bank  although  in  the  other  case 
he  might  be  exonerated.** 

159.  Selection  of  Bank;  Duration  of  Deposit. — ^In  selecting  a  bank 
for  the  deposit  of  trust  funds,  the  trustee  is  bound  to  exercise  that 
degree  of  care  which  prudent  men  use  in  the  direction  of  their 

9.  Note:  98  A.  S.  R.  371.  See  gen-  11.  Knapp  v.  Jeasup,  146  Mich.  348, 
erally,  Bah-mekt,  vol.  3,  p.  104  et  109  N.  W.  666,  117  A.  S.  B.  646,  7 
Beq.,  as  to  bailee's  liability.  L.R.A.(N.S.)  617  and  note;  Moore  v. 

10.  Norwood  V.  Harness,  98  Ind.  Eure,  101  N.  C.  11,  7  S.  E.  471,  9 
134,  49  Am.  Rep.  730;  Officer  v.  Offi-   A.  S.  R.  17. 

eer,  120  la.  389,  94  N.  W.  947,  98  A.  12.  Succession  of  Benton,  106  La. 

S.  R.  365  and  note;  In  re  Fishbeck,  494,  31  So.  123,  59  L.R.A.  135. 

146  Iflch.  348,  109  N.  W.  660,  117  13.  Note:  45  L.R.A. (N.S.)  11. 

A.  S.  R.  646,  7  L.R.A.(N.S.)  617;  In  14.  Baer's  Appeal,  127  Pa.  St.  360, 

re  Kohler,  15  Wash.  613,  47  Pac.  30,  18  Atl.  1,  4  L.R.A.  609. 

55  A.  S.  R.  904;  Wilks  v.  Groom,  3  16.  Note:  2  Eng.  Rul.  Cas.  185. 

Drew.  584,  25  L.  J.  Ch.  724;  2  Eng.  16.  Williams  v.  Williams.   55  Wis. 

Rul.  Cas.  175  and  note.  300,  12  N.  W.  465,  13  N.  W.  274,  42 

Note:  98  A.  S.  R.  371,  372.  Am.  Rep.  708. 
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own  affairs.*'  He  may  be  held  responsible  for  the  failure  of  a  bank 
in  which  he  has  deposited  moneys  of  the  estate  when  it  was  weak 
and  this  fact  was  known  to  the  trustee,  or  might  have  been  known 
by  the  exercise  of  ordinary  prudence  and  diligence.  The  question 
in  all  such  cases  is,  was  the  trustee  reasonably  prudent  and  diligent 
in  making  or  continuing  the  deposit?  **  The  time  which  the  deposit 
is  allowed  to  remain  in  the  bank  is  of  importance  as  bearing  upon 
the  good  faith  and  care  which  the  trustee  is  exercising  in  the  man- 
agement of  the  trust  estate.*®  If  an  administrator  deposits  money 
39  administrator  in  a  bank  then  in  good  standing  and  credit,  and 
permits  the  deposit  to  remain  in  such  bank  during  the  period  until 
the  estate  could  be  settled,  he  will  not  necessarily  be  liable  for  the 
loss  in  case  of  failure.  The  retaining  in  a  bank,  by  an  administra- 
tor, of  money  received  by  him,  instead  of  distributing  it,  does  not 
make  him  liable  for  its  loss  through  failure  of  the  bank,  where  he 
had  a  right  to  retain  money  for  the  use  of  the  testator's  widow, 
which  might  be  called  for  at  any  time.*' 

160.  Deposits  in  Individual  Name. — ^In  order  to  protect  the  exec- 
utor or  administrator  from  the  loss  due  to  the  failure  of  a  bank,  the 
deposit  must  be  made  to  the  trust  account  and  not  in  the  individual 
name  of  the  personal  representative  making  the  deposit.*  It  is  almost 
universally  held  that  where  an  executor  or  administrator  deposits 
money  of  the  estate  in  a  bank  in  his  own  name  he  may  be  held 
liable  for  loss  occasioned  by  the  subsequent  insolvency  of  the  institu- 
tion,* although  he  had  no  other  deposit,  and  informed  the  officers 
at  the  time  that  the  funds  were  in  trust.'  His  liability  will  not 
depend  upon  the  good  faith,  prudence,  or  judgment  with  which  appar- 
ently he  may  have  acted,  nor  upon  the  fact  that  he  may  have  dis- 
posed of  his  own  funds  in  the  same  way.  That  an  administrator 
directs  the  bank  to  credit  a  fund  deposited  by  him  to  his  account 
as  administrator  will  not  relieve  him  from  liability  in  case  the  fund 
is  lost  through  failure  of  the  bank,  if  the  fund  is  in  fact  credited 
to  him  individually,  and  he  accepts  a  pass  book  showing  that  fact* 

17.  Note:  45  L.R.A.(N.S.)  1,  and  note;   Williams   v.  Williams,  55 

18.  Norwood   v.    Harness,   98   Ind.  Wis.  300, 12  N.  W.  4G5, 13  N.  W.  274, 
134,  49  Am.  Rep.  739.  42  Am.  Rep.  708. 

19.  Note:  45  L.R.A.(N.S.)  8.  Notes:  98  A.  S.  R.  373;  14  L.R.A. 

20.  In  re  rishbeck,  146  Mich.  348,  105;  7  L.R.A.(N.8.)  618. 

109  N.  W.  666,  117  A.  S.  R.  646,  7  3.  Williams  v.  WilUams,  55  Wis. 
L.R.A.(N.S.)   617.  300,  12  N.  W.  465,  13  N.  W.  274,  42 

1.  Chancellor  v.  Chancellor,  177  Ala.  Am.  Rep.  708. 

44,  58  So.  423,  45  L.B.A.(N.S.)  1  and  Note:  7  L.RJ^.(N.S.)  618. 

note;  Officer  v.  Officer,  120  la.  389,  94  4.  Chancellor  v.  Chancellor,  177  Ala. 

N.  W.  947,  98  A.  S.  R.  365  and  note.  44,  58  So.  423,  45  L.R.A.(N.S.)  1  and 

2.  Chancellor  v.  Chancellor,  177  Ala.  note. 
44,   58   So.  423,   45   L.R.A.(N.S.)    1 
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Righta  and  Duties  as  to  Real  and  Personal  Property 

161.  Nature  of  Powers  as  to  Personalty. — At  the  ancient  common 
law  the  title  to  personal  property  of  a  deceased  person  vested  abso- 
lutely in  his  personal  representative,  and  the  surplus  thereof,  after 
the  payment  of  legacies,  debts  and  the  charges  of  administration, 
belonged  to  the  executor  or  administrator  as  recompense  for  his  serv- 
ices.* During  a  more  recent  period  of  the  common  law  the  interest 
of  the  heirs  of  the  decedent  was  recognized,  and  the  executor  or  admin- 
istrator was  under  obligation  to  account  to  them  for  the  surplus  of 
personal  estate  remaining  in  his  hands  after  satisfying  the  obli- 
gations of  the  decedent.*  Under  the  common  law  as  now  recognized 
it  is  the  established  rule  that  the  personal  property  of  a  decedent 
vests  upon  his  death  in  his  executor  or  administrator,'  and  for  the 
time  being  he  succeeds  to  all  the  rights  and  responsibilities  of  the 
decedent  with  reference  thereto.*  Accordingly,  the  representative  has 
the  legal  title  to  the  personal  estate  for  the  purpose  of  paying  debto 
against  it;*  and  since  he  has  the  right  of  ph3rsical  custody  and 
possession,**  and  the  responsibility  for  preserving  the  property  de- 
volves upon  him,**  he  may  maintain  any  possessory  action  to  enforce 

6.  Notes:  62  A.  8.  B.  118;  112  A.  Lives,  etc.,  168  Pa.  St.  431,  32  AtL  26, 

S.  R.  728.  47  A.  S.  R.  893;  Bom  v.  Sutton,  1 

6.  Note:  52  A.  S.  R.  118.  Bailey  L.   (S.  C.)  126,  19  Am.  Dee. 

7.  Kelly  v.  Kelly,  9  Ala.  908,  44  660;  Stark  v.  Brown,  12  Wis.  572,  78 
Am.  Dee.  469;  Steele  v.  Steele,  64  Ala.  Am.  Dee.  762;  McKeigae  v.  Chieago, 
438,  38  Am.  Rep.  18;  Beckett  v.  Sel-  etc.,  R.  Co.,  130  Wis.  543,  110  N.  W. 
over,  7  Cal.  215,  68  Am.  Dec.  237;  384,  118  A  S.  R.  1038,  10  Ann.  Cas. 
Crist  V.  Crist,  1  Ind.  570,  50  Am.  Dec.  554,  11  LJIA..(N.S.)  148. 

481;  Campbell  v.  Faxon,  73  Kan.  675,  Notes:  23  Am.  Dec.  201;  62  A.  8. 
85  Pac  760,  6  L.R.A.(N.S.)  1002;  R.  118;  78  A.  S.  R.  179;  14L.R.A.414. 
Thomas  v.  White,  3  Litt.  (Ky.)  177, 14  8.  Com.  v.  Peebles,  134  Ky.  121, 119 
Am.  Dec.  56;  Com.  v.  Peebles,  134  8.  W.  774,  20  Ann.  Cas.  724, 23  L.R.A. 
Ky.  121, 119  S.  W.  774,  20  Ann.  Cas.  (N.S.)  1130;  Hnthmacher  v.  Harris, 
724,  23  LJt.A.(N.S.)  1130;  Orchard  38  Pa.  St  491,80  Am.  Dee.  602;  P(Hn- 
V.  Wright-Dalton-Bell-Anchor  Store  eroy's  Appeal,  127  Pa.  St.  492,  18 
Co.,  225  Mo.  414,  125  S.  W.  486,  20  Atl.  4,  4  LB.A.  367;  Attorney-General 
Ann.  Cas.  1072;  Lenderink  v.  Saw-  v.  Kohler,  9  H.  L.  Cas.  654,  2  Eng. 
yer,  92  Neb.  687,  138  N.  W.  744,  Ann.   RuL  Caa.  186. 

Cas.  1914A  261;   Dunning  v.  Ocean       9.  Richardson  v.  Cole,  160  Mo.  372, 
Nat.  Bank,  61  N.  Y.  497, 19  Am.  Rep.  61  8.  W.  182,  83  A.  S.  R.  479;  In  n 
293;  Smith  v.  Fortescue,  45  N.  C.  127,  Beard,  7  Wyo.  104,  50  Pae,  226,  76 
57  Am.  Deo.  693;  Gray  v.  Hawkins,  8  A.  S.  R.  882,  38  L.RjL  860. 
Ohio  St.  449,  72  Am.  Dec.  600;  Mc-       10.  Moore  v.  Brandenbnn,  248  m. 
Bride  V.  Vance,  73  Ohio  St.  938,  76  N.  232,  93  N.  E.  733,  140  A  S.  R.  206; 
E.  938,  112  A.  S.  R.  723  and  note,  4  Alerding  t.  Allison,  170  Ind.  252,  83 
Ann.  Cas.  191;  In  re  John,  30  Ore.  494,  N.  E.  1006,  127  A.  S.  R.  363;  Morria 
47  Pac.  341,  50  Pac.  226,  36  L.R.A.  v.  Vyse,  154  Mich.  253, 117  N.  W.  639, 
242;  Petrie  v.  Qark,  11  S.  &  R.  (Pa.)   129  A.  S.  R.  472;  Ladd  v.  Wiggin,  S5 
377, 14  Am.  Dec.  636;  Wood's  Appeal,  N.  H.  421,  69  Am.  Dec.  551. 
92  Pa.  St.  379,  37  Am.  Rep.  694;  Ap-       Note:  3  L.R.A.(N.8.)  705. 
peal  of  Pennsylvania  Co.  for  Ins.  on       11.  Alerding   v.   Allison,   170    Ind. 

152 


Digitized  by  LjOOQ IC 


11  B.  C.  L.         EXECUTORS  AND  ADMINISTRATORS  i  162 

such  right.*'  An  unlawful  interference  with  the  property  to  its  dam- 
age is  a  disturbance  of  his  possession  for  which  he  may  sue  in  his 
own  name.**  Nevertheless  he  takes  such  personal  property  in  trust 
for  the  payment  of  the  debts  of  the  decedent  and  the  distribution  of 
the  remainder  among  his  next  of  kin,**  in  accordance  with  the  pro- 
visions of  the  will  or  the  law.**  The  personal  property  and  assets 
belonging  to  a  decedent's  estate  are  said  to  be  held  en  autre  droit, 
and  not  as  an  absolute  property.**  Since  the  interest  which  an  exec- 
utor as  such  has  in  the  personal  estate  of  his  testator  is  not  the 
absolute  title  of  an  owner,  it  cannot  be  levied  on  for  his  personal 
debts.*'  In  some  jurisdictions  the  rule  of  the  common  law  as  to 
the  title  of  personalty  vesting  in  the  executor  or  administrator  has 
been  departed  from  and  by  statute  the  title  to  personalty  aa  well  as 
to  realty  is  considered  as  vesting  at  once  in  the  heirs,  subject  only 
to  the  right  of  the  executor  to  its  possession  for  specific  purposes.** 
162.  Interest  of  Heir  in  Personalty  as  Affecting  Rule. — Upon  the 
death  of  one  owning  personal  property,  the  complete  title  to  it  does 
not  ordinarily  pass  at  once  to  the  heirs  and  parties  beneficially  inter- 
ested in  the  estate.  If  no  administration  is  granted,  and  the  time 
for  taking  out  letters  has  expired,  the  property  practically  passes  to 
them  without  the  intervention  of  others ;  and  for  certain  purposes, 
even  when  administration  is  granted,  the  title  passes  to  the  heirs  as 
of  the  date  of  the  death  of  the  owner.  Nevertheless  until  the  estate 
is  settled,  the  heirs  are  not  actually  entitled  to  any  of  the  personal 
property  belonging  to  the  decedent.**     Their  interest  in  one  sense 

252,  83  N.  E.  1006,  127  A.  S.  R.  363  Am.  Rep.  15;  McKeigue  v.  Chicago, 

and  note;  Jones  v.  Green,  129  Mich,  etc.,  E.  Co.,  130  Wis.  543,  110  N.  W. 

203,  88  N.  W.  1047,  95  A.  S.  R.  433  384,  118  A.  S.  R.  1038,  10  Ann.  Cas. 

and  note  (holding  that  where  the  per-  554,  11  L.R.A.(N.S.)  148. 

sonal   property  consists  of  corporate  16.  Carter  v.   Manufacturers'   Nat. 

stock  the  lepresentative  has  the  right  Bank,  71  Me.  448,  36  Am.  Rep.  338; 

to  vote  on  it  even  against  those  bene-  Dawes  v.   Boylston,   9  Mass.   337,   6 

fieially  interested  in  the  estate) ;   In  Am,  Dec  72 ;  Kent  v.  Bothwell,  152 

I               re  Higgins,  15  Mont.  474,  39  Pac.  506,  Mass.  341,  25  N.  E.  721,  9  L.R.A.  258; 

I               28  L.R.A.  116.  Pond  v.  Pond,  79  Vt.  352,  65  Atl.  97, 

12.  Black  V.  Elliott,  63  Kan.  211,  65  8  L.R.A.(N.S.)  212. 

!               Pac.  215,  88  A.  S.  R.  239.  17.  Carter  v.   Manufacturers'   Nat. 

!                   13.  Kent  v.  Bothwell,  152  Mass.  341,  Bank,  71  Me.  448,  36  Am.  Rep.  338; 

25  N.  E.  721,  9  L.R.A.  258.  Petrie  v.  Clark,  11  Serg.  &  R,  (Pa.) 

14.  Blackman  v.  Baxter,  125  la.  118,  377,  14  Am.  Dec.  636. 
100  N.  W.  75,  2  Ann.  Cas.  707,  70  Note:  78  A.  S.  R.  179. 
L.R.A.  250;  Carr  v.  Hull,  65  Ohio  St.  18.  Rankin    v.    Newman,   114    Cal. 
394,  62  N,  E.  439,  87  A.  S.  R.  623,  58  635.  46  Pac.  742,  34  L.R.A.  205;  Buf- 
L.R.A.  641;  Petrie  v.  Clark,  11  Serg.  ford  v.  HoUiman,  10  Tex.  560,  60  Am. 

.     &  R.  (Pa.)  377, 14  Am.  Dec.  636;  Wis-   Dee.  223. 

•  onsin  Trust  Co.  v.  Chapman,  121  Wis.       Notes:  23  Am.  Dec.  200;  112  A.  S. 
479,  99  N.  W.  341,  105  A.  S.  R.  1032.   R.  728. 
Xote :  112  A.  S.  R.  728.  19.  Blackman    v.    Baxter,    125    la. 

15.  Steele  v.  Steele,  64  Ala.  438,  38   118,  100  N.  W.  75,  2  Ann.  Cas.  707. 
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ia  that  of  equitable  owners ;  **  and  privity  exists  between  the  admin- 
istrator and  the  heir  in  respect  to  personal  estate  left  by  the  intes- 
tate.^ Accurately  speaking  the  heir  has  no  title  to  the  personal  estate 
but  merely  a  right  to  a  distributive  share  in  the  surplus  after  pay- 
ment of  debts  and  expenses  of  administration.*  Yet  the  right  of 
the  heir  to  his  distributive  share  in  the  estate  vests  at  once  upon  the 
death  of  the  decedent,  and  actual  distribution  gives  no  new  title  but 
merely  ascertains  the  property  to  which  the  title  attaches.'  Although 
all  of  the  personal  property  vests  in  the  executor  or  administrator 
and  he  has  the  right  to  its  possession,*  there  is  a  well-established  excep- 
tion to  this  rule  to  the  effect  that  when  the  property  is  not  needed 
for  the  payment  of  the  debts,  and  has  been  appropriated  where  it 
rightfully  belongs,  the  naked  legal  title  of  the  representative  of  a 
deceased  person  is  not  sufficient  in  equity  against  one  who  has  the 
equitable  title,  accompanied  by  the  rightful  possession.*  Hence,  an 
administrator  is  not  entitled  to  the  possession  of  property  of  which 
the  decedent  whose  estate  he  represents  died  possessed,  aa  against  a 
defendant  who  shows  that  he  is  the  equitable  owner  thereof,  in  the 
absence  of  proof  that  there  are  creditors  of  the  estate  whose  equitable 
claims  to  the  property  take  precedence  over  that  of  the  defendant* 
It  has  been  held  that  the  adult  heirs,  laboring  under  no  disability, 
may  contract  with  reference  to  the  distribution  of  personal  property 
where  the  rights  of  creditors  are  not  involved,  even  as  against  an 
administrator.'  In  some  jurisdictions  the  foregoing  rules  do  not  pro- 
vail,  but  the  personal  property  belonging  to  an  estate  descends  directiy 
to  the  heir  or  to  the  beneficiary  named  in  the  will  in  the  same  manner 
as  real  estate,  with  a  qualified  right  in  the  personal  representative 
to  hold  it  for  the  purposes  of  administration  rather  as  a  receiver  than 
in  the  capacity  of  a  common  law  executor.  In  such  jurisdictions  the 
title  is  not  in  the  executor,  ni>r  has  he  the  power  of  disposal,  save  by 
order  of  the  court.* 

70  L.R.A.  250;  In  i«  Aeken,  144  la.  mies  determining:  the  shares  of  £■- 

519,  123  N.  W.  187,  Ann.  Gas.  1912A  tributees. 

1166;  Weir  v.  Bagby,  72  Kan.  67,  82  3.  Blackman  v.  Baxter,  125  la.  118, 

Pao.  685,  7  Ann.  Cas.  702.  100  N.  W.  75,  2  Ann.  Cag.  707,  70 

20.  Richardson  v.  Cole,  160  Mo.  372,  L.R.A.  250. 

81  S.  W.  182,  83  A.  S.  R.  479.  4.  See  supra,  par.  16L 

1.  McQarvey  V.  DamaU,  134  lU.  367,  6.  Note:  3  L.R.A.(N.S.)  705. 

25  N.  E.  1005,  10  L.R.A.  861.  6.  Koslowski  v.  Newman,  74  Neb. 

2.  Wright  V.  Hohnes,  100  Me.  508,  704,  105  N.  W.  295,  3  LJt.A.(N.S.) 
62  Atl.  507,  4  Ann.  Cas.  583,  3  L.R.A.   704  and  note. 

(N.S.)   769;  Marvin  v.  Bowlby,  142       7.  In  re  Acken,  144  la.  519,  123  N. 
Mich.  245,  105  N.  W,  751,  113  A.  S.   W.  187,  Ann.  Cas.  1912A  1166. 
B.   574,  7  Ann.   Cas.  559,  4  L.R.A.       8.  Murphy  v.  Crouse,  135  Cal.  14, 
(N.S.)   189.     See  Descent  and  Dis-   66  Pac.  971,  87  A.  S.  B.  90. 
TRiBUTiON,  vol.  9,  p.  17  et  seq.  as  to  the 
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163.  Right  of  Heir  to  Realty. — ^At  common  law  and  in  most  mod- 
em jurisdictions  real  estate  becomes  vested  on  the  death  Of  the  owner 
in  his  heirs  or  devisees,*  subject  to  the  right  of  the'  personal  repre- 
sentative to  take  it  for  the  payment  of  creditors  in  case  the  personal 
estate  proves  insufficient  to  pay  the  debts  of  the  estate  ^^  and  the 
expenses  of  the  administration.**  However,  after  an  estate  has  once 
been  Anally  settled  and  the  administrator  discharged,  the  title  is 
vested  absolutely  in  the  heir,  and  this  title  cannot  be  disturbed  and 
the  property  made  liable  for  costs  by  successive  administrations.** 
Although  real  estate  is,  in  the  contingency  named,  deemed  assets  avail- 
able for  the  payment  of  debts,  the  general  rule  is  that  until  it  is 
required  to  be  te^en  and  is  actually  used  for  that  purpose  the  heiis  are 

9.  Steele  v.  Steele,  64  Ala.  438,  38  32  Atl.  25,  47  A.  S.  R.  893:  Berry  t. 

Am.  Rep.  15;   Taylor  v.  Crook,  136  Howard,  26  S.  D.  29,  127  N.  W.  526, 

Ala.  354,  34  So.  905,  96  A.  S.  R.  26;  Ann.  Cas.  1913A  994  and  note. 

Beckett   v.    Selover,  7    Cal.   215,   68  Notes:  78  A.  S.  R.  176;  79  A.  S. 

Am.  Dec.  237;  Rankin  ▼.  Newman,  114  R.  82;  119  A.  S.  £.  686;  136  A  8. 

Cal.  635,  46  Pac.  742,  34  L.R.A.  265;  R.  82;  15  Amu  Caa.  669;  Ann.  Cas. 

In  re  Packer,  125  Cal.  396,  58  Pac.  1913A  996. 

59,  73  A  S.  R.  58;  In  re  De  Berual,  10.  State  v.  WUIiams,  131  Ala.  56, 

165  Cal.  223,  131  Pac.  375,  Ann.  Cas.  30  So.  782,  90  A  S.  R.  17;  Hicky  v. 

1914D  26;  Dorranee  v.  Raynaford,  67  Stallworth,  143  Ala.  535,  39  So.  287, 

Conn.  1,  34  AU.  706,  52  A.  S.  R.  266;  111  A.  8.  R.  57,  6  Ann.  Cas.  496; 

McDade  v.  Burch,  7  Oa.  559,  60  Am.  Beckett  v.  Selover,  7  Cal.  216,  68  Am. 

Dec  407;  Smith  v.  McConnell,  17  IlL  Dec  237;  Re  De  Bemal,  165  Cal.  223, 

135,  63  Am.  Dec  340;  Walbridge  v.  131  Pac  375,  Ann.  Cas.  1914D  26; 

Day,  31  HI.  379,  83  Am.  Dec.  227;  Dorranee  v.  Raynaford,  67  Conn.  1, 

Barrett  v.  Choen,  119  Ind.  56,  58,  20  34  Atl.  706,  52  A.  S.  R.  266;  Doe  v. 

N.  E.  145,  21  N.  E.  322,  12  A.  S.  R.  Roe,  4  Ga.  148,  48  Am.  Dec  216;  Tay- 

363;  Campau  v.  Gillett,  1  Mich.  416,  lor  v.  Fickas,  64  Ind.  167,  31  Am.  Rep. 

63  Am.  Dec  73;  Root  ▼.  McFenin,  37  114;  Barrett  t.  Choen,  119  Ind.  56, 

Miss.  17,  75  Am.  Deo.  49  and  note;  68,  20  N.  E.  145;  21  N.  E.  322,  12  A. 

Sturgeon  t.  Schanmbuig,  40  Mo.  482,  S.  R.  363;  Fiscns  v.  Moore,  121  Ind. 

93  Am.  Dec  311;  McQuitty  v.  Wil-  547,  23  N.  E.  362,  7  L.R.A.  235;  In 

hite,  218  Mo.  586,  U7  S.  W.  730,  131  re  Acken,  144  la.  519, 123  N.  W.  187, 

A.  S.  R.  561;  Orchard  v.  Wright-Dai-  Ann.   Cas.   1912A   1166;    CKeefe   t. 

ton-Bell-Anchor   Store   Co.,  225   Mo.  Behrens,  73  Kan.  469,  85  Pac  555,  0 

414,  125   S.   W.   486,  20   Ann.   Cas.  Ann.  Cas.  867,  8  L.R.A.(N.S.)   354; 

1072;  Rockland-Rockport  Lime  Co.  v.  Stark  v.  Earchgraber,  186  Mo.  633,  85 

Leary,  203  N.  Y.  469,  97  N.  E.  43,  S.  W.  868,  105  A.  S.  R.  629;  Carr  v. 

Ann.  Cas.  1913B  62;  Johnson  y.  Cor-  HuU,  65  Ohio  St.  394,  62  N.  E.  439, 

penning,  39  N.  C.  216,  44  Am.  Dec  87  A.  S.  R.  623,  58  L.R.A  641;  In 

106;  Patton  v.  Fatten,  60  N.  C.  572,  re  Ostlund,  57  Wash.  359,  106  Pac 

86  Am.  Dec  448  and  note;  Gray  v.  1116, 135  A.  S.  R.  990.    See  also  supra, 

Hawkins,  8  Ohio  St.  449,  72  Am.  Dec  par.  121  et  aeq. 

600;   In  re  Johns,  30  Ore.  494,  47  11.  Gordon  ▼.  James,  86  Miss.  719, 

Pac  341,  50  Pac  226,  36  L.R.A.  242;  39  So.  18,  1  L.R.A.(N.S.)  46L 

Oliver  v.  Pittsbui^h,  V.  &  C.  Ry.  Co.,  12.  Hicky  v.   Stallworth,  143   Ala. 

131  Pa.  St.  408,  19  Atl.  47,  17  A.  S.  635,  39  So.  267,  lU  A.  8.  R.  67,  5 

R.  814;  Appeal  of  Pennsylvania  Co.,  Ann.  Cas.  496. 
for  Ins.  on  lives,  etc.,  168  Pa.  St.  431, 
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entitled  to  the  possession  as  an  incident  to  the  titled*  Since  as  a  rule 
the  heir,  upon  the  death  of  the  ancestor,  has  a  vested  interest  in  the 
estate,**  he  may.  in  most  jurisdictions  immediately  convey  such  interest 
by  deed."  In  other  junsdictions,  however,  as  long  as  the  lien  for  the 
pa3^ent  of  the  decedent's  debts  remains  upon  the  land,  the  heirs 
cannot  convey  the  land  so  as  to  entitle  their  grantee  to  immediate 
po^ession.** 

164.  Right  of  Personal  Representative  to  Realty. — An  executor 
or  administrator  at  common  law  takes  neither  an  estate,  title,  nor 
■  interest  in  the  real  estate  of  the  decedent.^'  Whenever  he  under- 
takes to  meddle  with  lands  without  authority,  he  cannot  bind  thena 
any  more  than  a  stranger;  and  the  owner  is  in  no  way  affected  by 
his  action,  which  is  void  for  all  purposes.**  If  the  representative 
goes  into  possession  or  receives  the  rents  from  the  lands  he  will  be 
considered  as  holding  them  not  as  the  assets  of  his  intestate,  but  as 
the  agent  or  trustee  of  the  heir  at  law.**  Even  if  real  estate,  or  a 
power  over  real  estate,  be  devised  to  an  executor  as  executor,  he  is  said 
to  take  it  as  a  devisee,  and  not  in  his  general  capacity  as  executor.** 
Although  the  general  rule  that  the  realty  belongs  to  the  heir  is 
unquestioned,  nevertheless  under  certain  circumstances  an  executor 
or  administrator  may  take  po^ession  of  the  realty.  Apart  from  the 
instances  where  a  power  over  real  estate  is  given  to  the  executor  by  will, 
practically  the  onJy  ocicasion  on  which  the  personal  representative  is 
entitled  to  it  is  when  it  is  needed  to  liquidate  the  claims  of  creditors.* 
Even  in  such  cases  an  executor  or  administrator  has,  however,  no 
estate  or  title  in  the  lands,*  nor  any  seisin,  and  therefore  cannot  be 

15.  Appeal  of  Pennsylvania  Go.  for  Mo.  586,  117  S.  W.  730,  131  A.  S.  R. 
Ins.  of  Lives,  eto.,  168  Pa.  St.  431,  32  561;  Dunning  v.  Ocean  Nat.  Bank,  61 
Atl.  25,  47  A.  8.  R.  893.  N.  Y.  497,  19  Am.  Rep.  293;  Patton 

14.  In  re  Packer,  125  Cal.  396,  68  t.  Patton,  60  N.  C.  672,  86  Am.  Dec. 

Pac.  59,  73  A.  S.  R.  58  and  note.  448  and   note;   Myen  v.   Hodges,  2 

16.  Hyde  v.  Barney,  17  Vt.  280,  44  Watts  (Pa.)  381,  27  Am.  Dec.  319. 
Am.   Dec.  335  and  note;   Austin  v.       Note:  78  A.  S.  R.  176. 

Bailey,  37  Vt.  219,  86  Am.  Dec.  703.       18.  Steele  v.  Steele,  64  Ala.  438,  38 

16.  Hubbard  v.  Rieart,  3  Vt  207,  Am.  Rep.  15:  Frost  v.  Atwood,  73 
23  Am.  Dec.  198.  MicL  67,  41  N.  W.  96,  16  A.  S.  R. 

17.  White  V.  Beard,  6  Port.  (Ala.)    560. 

94,  30  Am.  Deo.  552;  Smith  v.  Mc-  19.  Appeal  of  Pennsylvania  Co.  for 

Connell,  17  HI.  135,  63  Am.  Dec.  340;  Ina.  on  Lives,  etc.,  168  Pa.  St.  431, 

In  re  Acken,  144  la.  519,  123  N.  W.  32  Atl.  25,  47  A.  S.  R.  893. 

187,  Ann.  Cas.  1912A  1166;  Jones  v.  20.  Jones  v.  Atchison  T.  ic  S.  P.  R. 

Atchison,  T.  &  S.  P.  R.  Co.,  150  Mass.  Co.,  150  Mass.  304,  23  N.  E.  43,  5 

304,  23  N.  E.  43,  5  L.R.A.  538;  Root  L.R.A.  538. 

V.  McFerrin,  37  Miss.  17,  75  Am.  Deo.  1.  Perkins  v.  Lewis,  41  Ala.  649,  94 

49   and  note;   Stark  v.  Kirchgraber,  Am.  Deo.  616;  Tillson  v.  Holloway,  90 

186  Mo.  633,  85  S.  W.  868,  105  A.  S.  Neb.  481,  134  N.  W.  232,  Ann.  Cae. 

R.  629;  Grant  v.  Hathaway,  215  Mo.  1913B  78. 

141,  114  S.  W.  609,  15  Ann.  Cas.  567  2.  Mayer  v.  Koroegav,  163  Ala.  371, 

and  note;   McQuitty  v.  Wilhite,  218  .50  So.  880,  136  A.  S.  ft.  79. 
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disseised.*  He  has  merely  a  power  over  the  real  estate  to  be  exercised 
in  the  manner  prescribed  by  law  for  the  purpose  of  paying  the 
decedent's  debts.*  It  has  been  said  that  the  relation  which  the  admin- 
istrator bears  to  the  real  estate  is  that  of  agent  or  trustee,  for  the 
purpose  of  protecting  the  rights  of  creditors  and  distributees,  and  that 
he  is,  virtute  officii,  clothed  with  power  necessary  to  execute  his  trust. 
The  common  law  rule  that  the  title  to  lands  is  cast  upon  the  heir  is 
not  necessarily  repealed  by  statutes  conferring  such  power  on  the 
personal  representative.  In  a  contest  between  the  heirs  and  a  stranger, 
the  heirs  may  succeed  on  their  title ;  but  if  there  is  a  contest  between 
the  administrator  and  the  heirs,  and  it  is  manifested  that  there  is  a 
necessity  for  the  administrator  to  control  the  possession  of  the  lands, 
he  will  prevail  against  the  heirs.*  Until  the  fact  has  been  judicially 
established  that  the  realty  is  required  to  pay  debts  the  heirs  may  not 
be  divested  of  their  title ;  •  and  the  legal  title  may  under  certain 
circumstances  remain  in  the  heirs  until  the  actual  conveyance.'  The 
foregoing  principles  are  not  universally  accepted  and  in  some  juris- 
dictions an  executor  or  administrator  is  vested  with  the  right  to  the 
possession  of  the  real  estate  of  his  intestate,  as  well  as  the  personal 
estate,  and  his  duties  and  liabilities  in  respect  thereto  are  of  the  same 
general  character.*  In  all  such  cases  it  seems,  however,  that  the 
executor's  or  administrator's  right  to  possession  of  land  of  the  intestate 
is  subordinate  to  the  widow's  right  of  dower.*  And  for  the  purpose  of 
bringing  suits  to  quiet  title  the  possession  of  the  administrator  is 
deemed  the  possession  of  the  heir.^" 

165.  Renting  of  Real  Estate. — ^At  commion  law  an  executor  has  no 
right  to  lease  lands  for  any  purpose  without  the  consent  of  the  heirs.*' 

5.  Enowles  v.  Blodgett,  16  B.  L       7.  Sherwood  t.  Baker,  105  Mo.  472, 
463,  8  Atl.  691,  2  A.  S.  B.  913.  16  S.  W.  938,  24  A,  S.  R.  399. 

4.  White  V.  Beard,  5  Port.  (Ala.)  8.  Camall  v.  Wilson,  21  A  A.  62, 
94,  30  Am.  Dec.  552;  Steele  v.  Steele,  76  Am.  Dec.  351;  Beckett  v.  Selover, 
64  Ala.  438,  38  Am.  Rep.  15;  Taylor  7  Cal.  215,  68  Am.  Dec.  237;  Walls  v. 
V.  Crook,  136  Ala.  354,  34  So.  905,  96  Walker,  37  Cal.  424,  99  Am.  Dec.  290; 
A  S.  B.  26;  Mayer  v.  Komegay,  163  Moody  v.  Macomber,  159  Mich.  657, 
Ala.  Sn,  50  So.  880, 136  A.  S.  R.  79;  124  N.  W.  549,  134  A.  S.  R.  755;  Jen- 
Smith  V.  McConnell,  17  Bl.  135,  63  kins  v.  Jensen,  24  Utah  108,  66  Pac. 
Am.  Dec.  340;  Sturgeon  v.  Schaum-  773,  91  A.  S.  R.  783;  Rock  Springs 
bnrg,  40  Mo.  482,  93  Am.  Dec.  311;  First  Nat.  Bank  v.  Ludvigsen,  8  Wyo. 
Sherwood  v.  Baker,  105  Mo.  472,  16  230,  56  Pac.  994,  57  Pac.  934,  80  A. 
S.  W.  938,  24  A.  S.  R.  399;  Emmons  S.  R.  928. 
T.  Gordon,  140  Mo.  490,  41  S.  W.  998,  Note:  Ann.  Cas.  1913A  996. 
62  A.  S.  B.  734;  Knowles  v.  Blodgett,  9.  Bettis  v.  McNider,  137  Ala.  888, 
15  R.  I.  463,  8  Atl.  691,  2  A.  S.  R.  34  So.  813,  97  A.  S.  B.  59.  See  gen- 
913.  erally.  Dower,  vol.  9,  p.  569. 

B.  MeDade  v.  Bnich,  7  Ga.  559,  50       10.  Jenkins  v.  Jensen,  24  Utah  108, 
Am.  Dec.  407.  66  Pac.  773.  91  A.  S.  R.  783.    See  gen- 

6.  Mickel  v.  Hicks,  19  Kan.  578,  27   erally.  Cloud  ok  Ttvlm,  vol.  5,  p.  660L 
Am.  Rep.  161.  11.  Note:  1  Ann.  Cas.  406. 
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Not  infrequently  administrators  and  executors  are  prohibited  by  stat- 
ute from  renting  the  real  estate  of  the  deceased  unless  the  probate 
court  is  satisfied  that  such  renting  is  necessary  for  the  purpose  of 
paying  the.  debts  of  the  decedeni**  Instances  occur  where  the  power 
to  rent  the  real  property  of  the  estate  is  conferred  by  will  on  the 
executor  either  expressly  or  by  necessary  implication.*'  By  statutes 
in  some  states  the  personal  representative  is  given  not  only  the  pos- 
session of  the  real  estate  but  tiie  right  to  rent  it,**  at  times,  without 
demanding  security.** 

166.  Liability  under  Leases. — ^It  has  been  held  that  a  lease  of 
land  the  execution  of  which  was  not  with  reference  to  a  business 
which  could  not  be  carried  on  without  the  personal  presence  of  the 
lessee,  is  not  terminated  by  his  death,  but  belongs  to  his  estate  and 
passes  to  the  personal  representative.*'  Where  a  lease  is  not  ter- 
minated by  the  death  of  the  lessee  the  administrator  or  executor  in 
his  representative  character  will  be  liable  for  rent  which  may  accrue 
after  the  decedent's  death.*^  But  an  executor  or  administrator  of  a 
lessee  is  liable  for  the  rent  of  demised  premises  only  to  the  extent  of  the 
assets  in  his  hands,  and  cannot  be  held  personally  therefor,  unless 
he  enters  and  holds  possession  of  the  estate  after  the  death  of  the 
lessee.  In  the  latter  case  he  is  chargeable  as  assignee,  in  respect  of 
tlie  perception  of  the  profits,  and  liable  for  the  rent  de  bonis  propriis. 
If  the  personal  representative  desires  to  avoid  personal  liability  for 
rent  he  should  surrender  the  demised  premises  immediately  after  his 
appointment.*'  An  executor,  or  administrator  who  has  entered  upon 
leased  premises  may  be  held  liable  personally  as  if  he  were  an  assignee 
of  the  term  in  regard  to  covenants  contained  in  a  lease,  as  for  examphj 
for  a  covenant  to  repair.*'  And  he  will  also  be  personally  liable  on  a 
covenant  in  the  lease  to  pay  assessments.*' 

167.  Accountability  for  Use  and  Occupation  of  Realty. — ^As  a  gen- 
eral rule  an  executor  or  administrator  may  be  required  to  account 
for  the  income  of  real  estate  of  the  decedent  which  he  occupies  and 
uses;  *  and  if  he  occupies  for  his  own  purposes  a  part  of  it  he  may 

12.  Grant    v.    Ilathaway,   215    Mo.  17.  Inches    v.    Dickinson,    2    Allen 
141,  114  S.  W.  609, 15  Ann.  Cas.  567.  (Mass.)  71,  79  Am.  Dec.  765;  Body  v. 

13.  Lanyon  Zinc  Co.  v.  Freeman,  68  Hargrave,  2  Cro.  Eliz.  711,  5  Coke  31, 
Kan.  691,  75  Pac.  995,  1  Ann.  Gas.  12  Eng.  Kul.  Cas.  47  and  note. 

403.  '  No(e:  12  Eng.  Rul.  Cas.  63, 

Note :  1  Ann.  Cas.  406.  18.  Inches    v.    Dickinson,    2    Allen 

14.  Spicer  v.  Spicer,  249  Mo.  582,    (Mas.?.)  71,  79  Am.  Dec.  765. 

155  S.  W.  832,  Ann.  Cas.  1914D  238.       19.  Tilney  v.  Norris,  1  Ld.  Rajin. 

15.  Patapsco  Guano  Co.  v.  Ballard,   553,  1  Sulk.  309,  Carth.  519,  12  Eug. 
107  Ala.  710,  19  So.  777,  54  A.  S.  R.   Rul.  Cas.  49  and  note. 

131.  20.  IVratter  of  Galloway,  21  Wend. 

16.  AIsup  V.  B.ink8,  68  Miss.  664,    (N.  Y.)  32,  34  Am.  Doc.  209. 

9  So.  895,  24  A.  S.  R.  294,  13  L.R.A.       1.  Dennett    v.    Hopkinson,   63    Me. 
508.  .150,  18  Am.  Rop.  227. 

158 


Digitized  by 


Google 


U  R.  C.  L.         EXECUTORS  AND  ADMINISTRATORS  i$  168,  169 

be  charged  with  the  rent  of  the  portion  occupied.'  By  such  occupancy 
he  becomes  the  tenant  of  the  estate,  and  renders  himself  liable  for 
the  value  of  its  ub9  and  occupation  and  for  any  profit  derived  by 
subletting  it.*  On  this  principle  it  has  been  held  that  one  who  pro- 
cares  letters  of  administration  on  the  estate  of  a  decedent  who  was 
conducting  a  business  under  a  lease  and  a  license,  neither  of  which 
had  expired,  is  liable,  if  he  takes  possession  of  the  premises  and 
continues  the  business,  for  the  value  of  the  goodwill  thereof,  which 
may  be  enhanced  by  the  fact  of  such  license,  though  the  license  itself 
cannot  be  transferred  to  another.* 

168.  Duty  to  Insure  Property. — ^An  executor  or  administrator  has 
an  insurable  interest  in  the  reid  estate  of  his  decedent  sufficient  to 
support  a  contract  of  insurance  payable  to  him  in  his  representative 
capacity,  where  the  personal  property  is  not  sufficient  to  pay  the 
debts  of  the  deceased,  and  it  may  be  necessary  to  have  recourse  to  the 
real  estate  for  that  purpose.*  But  if  an  insurance  policy  is  taken  in 
the  individual  name  of  the  administrator  on  property  in  his  posses- 
sion for  payment  of  debts  it  has  been  held  that  parol  evidence  will 
not  be  admissible  to  show  that  it  was  intended  to  cover  the  interest 
of  the  estate  and  heirs  at  law.*  In  the  absence  of  any  statute  requir- 
ing an  executor  to  insure  real  estate  in  his  hands  against  loss  by  fire 
his  failure  to  take  out  such  insurance  is  not  necessarily  such  negligence 
as  in  case  of  loss  will  render  him  liable  for  its  value,  but  his  liability 
is  a  question  to  be  determined  from  the  facts  of  each  particular  case; 
and  the  cost  of  the  insurance,  the  value  of  tiie  property,  its  liability 
to  destruction  by  fire,  and  whether  or  not  the  executor  had  money 
in  his  hands  that  could  have  been  used  for  that  purpose,  are  the 
cardinal  elements  to  be  considered.'  The  test  of  due  care  in  these 
cases  is  whether  such  precautions  against  loss  of  the  property  had 
been  adopted  as  are  usually  made  by  prudent  men  under  similar 
circumstaiices.* 

169.  Duty  to  Make  Repairs. — ^Where  an  executor  or  administrator 
has  charge  of  real  estate  the  only  expenditures  which  he  may  properly 
make  in  reference  thereto  are  those  required  for  necessary  repairs.* 
Generally  he  is  not  permitted  to  expend  money  of  the  estate  in  the 
erection  of  new  buildings,  yet  it  seems  that  the  power  to  repair  might 
extend  even  to  the  erection  of  a  new  building,  as  in  the  case  of  a 
necessary  outhouse  destroyed  by  fire,  or  of  land  paying  a  large  rental 

2.  Henderson  ▼.  Simmons,  33  Ala.  8.  Stanley  v.  Fireman's  Ina.  Co.,  34 
291,  70  Am.  Dec.  590;  Walla  v.  Walk-  R.  L  491,  84  AtL  601,  42  LJl.A.(N.S.) 
er,  37  CaL  424,  99  Am,  Deo.  290.  79. 

3.  WaUs  V.  Walker,  37  Cal.  424,  99  7.  Henderson  Trust  Co.  v.  Stuart, 
Am.  Dec.  290;  Stevens'  Estate,  83  CaL  108  Ky.  167,  55  S.  W,  1082,  48  L.R.A. 
322,  23  Pac.  379, 17  A.  S.  R.  252.  49. 

4.  In  re  Buck,  185  Pa.  St.  57,  39  8.  See  snpra,  par.  140. 

Atl.  821,  64  A.  S.  R.  616.  9.  Henderson  v.  Simmons,  33  Ala. 

6.  Note:  42  L.R,A.(N.S.)  79.  291,  70  Am.  Deo.  590;  McQuitty  ▼. 
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on  which  the  building  had  been  destroyed  by  fire  or  decayed  so  as  to 
be  no  longer  available,  and  where  the  new  building  could  be  paid  for 
in  a  very  short  time  out  of  the  rental.*"  Where  an  executor  is  given 
by  will  express  power  to  manage  the  estate  until  minors  should  become 
of  age,  it  has  been  held  that,  in  such  case,  he  has  implied  authority 
to  expend  the  income  in  rebuilding  structures  which  are  necessary 
for  the  successful  management  of  the  estate."  Not  only  may  it  be 
within  the  power  of  an  executor  to  make  repairs  but  it  frequently  is 
his  duty,  both  to  preserve  the  estate  for  those  ultimately  entitled 
thereto,**  and  to  keep  it  in  a  safe  condition  so  as  to  protect  travelers 
along  the  streets  and  others  coming  in  contact  with  it  from  being 
injured  on  account  of  its  dangerous  condition.  Accordingly,  it  has 
been  held  that  where  the  administrator  in  possession  of  an  estate  allows 
a  window  to  remain  out  of  repair  so  that  the  glass  falls  into  the  street 
injuring  travelers,  he  will  be  personally  liable  in  damages.** 

170.  Redemption  of  Liens  Generally. — ^Under  the  principle  that  an 
executor  or  administrator  may  do  whatever  is  necessary  for  the  preser- 
vation of  the  property  of  the  estate,  subject  to  the  contingency  of  the 
expense  being  alloweid  by  the  court,  he  as  a  general  rule  is  author- 
ized to  pay  ofiF  liens  existing  on  it,  when  necessary  for  that  purpose.** 
And  so,  if  there  are  funds,  it  may  be  his  duty  to  preserve  the  title 
to  the  real  estate  by  the  payment  of  taxes,**  or  by  redeeming  it  from 
a  sheriff's  sale.**  In  older  to  raise  money  to  pay  off  liens  on  th« 
real  property  of  a  decedent's  estate  a  court  may,  under  some  forms 
of  practice,  direct  the  placing  of  a  mortgage  on  part  of  the  real  estate 
of  the  decedent.*'  Where  a  duty  to  protect  the  real  estate  exists  and 
the  executor  or  administrator  permits  the  land  to  be  sold  for  non- 
payment of  taxes  he  may  be  surcharged  with  the  entire  cost  of 
redemption.**  Although  he  thus  has  authority  to  discharge  an 
incumbrance  upon  the  property  of  an  insolvent  estate  when  the  inter- 
est of  the  estate  is  thereby  promoted,  he  cannot  do  so  after  the 
encumbered  property  has  been  sold,  when  there  is  no  liability  upcm 
him  on  account  of  the  defective  title.**    But  the  power  of  the  adminis- 

Wilhite,  218  Mo.  586,  117  S.  W.  730,  131;  In  re  Freud,  131  CaL  667,  83 

131  A.  S.  R.  561;  Remick  v.  Bntter-  Pac.  1080,  82  A.  S.  R.  407. 

field,  31  N.  H.  70,  64  Am.  Dee.  316.  15.  Matter  of  Knight,  12  Cal.  200, 

10.  In  re  Freud,  131  CaL  667,  63  73  Am.  Dec.  631;  In  re  Porter,  129 
Pac  1080,  82  A.  S.  R.  407.  Cal.  86,  61  Pac.  659,  79  A.  S.  R.  78. 

11.  Eeney  v.  Henderson,  81  Miss.       16.  Oalbraith  v.  Tracy,  153  HL  54, 
743,  33  So.  960,  63  L.R.A.  616.  38  N.  E.  937,  46  A.  8.  E.  867,  28 

12.  In  re  Porter,  129  CaL  88,  61  LJt.A.  129. 

Pac  659,  79  A.  S.  R.  78.  17.  In  re  Freud,  131  CaL  867,  8S 

13.  Bannigan    v.    Woodbury,    158  Pac.  1080,  82  A.  8.  R.  407. 

Mich.  206,  122  N.  W.  531,  133  A.  8.  18.  Pfefferle  ▼.  Herr,  75  N.  J.  Eq. 

R.  371  and  note.  219,  71  AtL  689,  138  A.  8.  R.  518. 

14.  Patapsco  Ouano  Co.  v.  Ballard,  19.  McNeill  v.  McNeill,  36  Ala.  109, 
107  Ala.  710,  19  So.  777,  54  A.  S.  R.  76  Am.  Dec.  320. 
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trator  to  pay  off  incumbrances  in  any  case  results  solely  from  the 
necessity  of  preserving  the  property,  and  can  be  justified  only  on  the 
ground  that  the  lien  is  a  charge  on  the  estate,  and  therefore  a  peril 
to  it;  and  this  is  equally  true  whether  the  lien  was  created  by  the 
intestate,  or,  as  in  the  case  of  taxes,  in  some  other  way.*"  He  has  no 
power  at  his  mere  discretion  to  pay  ofiP  all  incumbrances  resting  on 
the  property,  upon  the  notion  that  the  property  may  increase  in 
value,  and  thereby  a  speculation  may  be  made  for  the  estate.  As  n 
general  rule  the  representative  cannot  pay  out  money  of  the  estate 
to  remove  incumbrances  from  the  property,  unless  the  intestate  was 
bound  to  pay  the  money.  In  such  case,  a  court  of  chancery  might, 
however,  authorize  the  expenditure  to  prevent  a  sacrifice.*  Since  an 
executor  or  administrator  has  no  right  to  the  possession  of  lands  in 
another  state  and  under  another  jurisdiction,  and  since  such  lands 
do  not  become  assets  in  his  hands  for  the  purposes  of  administration, 
it  has  been  held  that  as  to  such  lands  the  personal  representative  has 
no  right  of  redemption,  for  it  is  said  that  the  administrator  can  main- 
tain an  action  to  redeem  only  as  to  such  lands  as  are  assets  in  his 
hands  for  the  purpose  of  administration,  or  of  which  he  is  entitled  to 
the  possession.* 

171.  Redemption  of  Mortgages. — ^An  executor  or  administrator  as 
a  general  rule  has  power  to  use  money  in  his  hands  for  the  purpose 
of  redeeming  property  of  the  estate  from  a  mortgage  lien  existing  on 
it,  and  a  court  is  authorized  to  order  a  sale  for  the  purpose  of  redeem- 
ing the  mortgaged  premises  from  the  lien,  as  it  may  justly  regard  the 
amount  necessary  for  that  purpose  as  a  legitimate  prospective  charge 
or  expense  of  administration.*  Having  once  redeemed  the  land  and 
paid  off  the  mortgage,  the  personal  representative  may  as  a  rule 
release  and  discharge  the  mortgage  of  record.*  An  heir  may  pur- 
sue his  remedy  to  effectuate  redemption  under  an  equity  descend- 
ing to  him,  notwithstanding  the  administrator  has  begun  his  efforts 
to  accomplish  statutory  redemption."  It  has  been  held  that  where 
a  mortgage  on  real  estate  is  foreclosed  and  the  property  is  sold  during 
the  course  of  administration,  a  redemption  by  a  devisee  merely  ter- 
minates the  effect  of  the  sale,  and  while  restoring  the  property  to  the 
estate,  revives  the  lien  of  the  mortgage  for  the  benefit  of  the  party 
redeeming,  who  twjquires  no  title  but  an  equitable  lien  only,  by 
subrogation  to  the  lien  of  the  mortgagee.    After  such  redemption  by 

20.  In  re  Freud,  131  Cal.  667,  63  Pae.  1080,  82  A.  S.  R.  407. 

Pae.  1080,  82  A.  S.  R.  407.  4.  Connecticut  Mut.  Life  Ins.  Co.  v. 

1.  Matter  of  Knight,  12  Cal.  200,  Talbot,  113  Ind.  373,  14  N.  E.  586,  3 
73  Am.  Dec.  531.  A.  S.  R.  655. 

2.  Price  v.  Ward,  25  Nev.  203,  58  6.  Francis  v.  Sheats,  153  Ala.  468, 
Pae.  849,  46  LJI.A.  459.  45  So.  241,  127  A.  S.  R.  61. 

3.  In   re  Freud,  131  Cal.   667,  63 
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a  devisee  the  personal  representative  may  institute  another  proceeding 
to  make  redemption  of  the  original  mortgage.* 

172.  Discharge  of  Real  Estate  Inctimbrance  out  of  Personalty.— 
It  is  a  general  rule  tliat  where  lands  are  devised  subject  to  an  incum- 
brance created  by  the  decedent  himself,  the  personal  estate,  since  it 
constitutes  the  natural  fund  for  the  payment  of  all  the  decedent's 
debts  and  presumably  has  been  increased  by  the  consideration  for 
which  the  incumbrance  was  given,  i<i,  in  the  absence  of  statute,  pri- 
marily liable  for  the  discharge  of  tlie  incumbrance.  Consequently 
the  devisee  is,  as  a  rule,  entitled  t«  have  the  realty  exonerated  by  the 
discharge  of  the  lien  out  of  the  personal  estate.'  Where,  however,  the 
land  has  descended  subject  to  a  mortgage,  not  created  by  the  intestate, 
and  which  was  never  his  personal  debt  or  liability,  a  person  entitled 
to  the  land  will  take  it  subject  to  the  incumbrance,  and  cannot  call 
on  the  personal  estate  to  have  his  lands  exonerated  from  the  burden.* 
In  general,  the  rule  exonerating  the  land  at  the  expense  of  the  legatees 
is  only  applicable  to  residuary  legatees  and  does  not  affect  specific  or 
pecuniary  legacies, — that  is,  the  equity  to  have  real  estate  exonerated 
from  the  personalty  subsists  only  between  the  devisee  and  the  residuary 
legatee,  and  not  as  against  specific  or  general  legatees.'  Even  wheio 
the  right  of  exoneration  exists,  if  the  one  receiving  the  land  subject 
to  the  mortgage  disposes  of  it  without  making  any  application  for  aid 
in  redeeming  it,  he  cannot  afterwards  come  upon  the  personal  estate 
for  assistance.**  No  distinction  is  made  between  those  cases  wheio 
there  is  a  debt  secured  by  a  specific  lien  placed  upon  the  land  by  the 
decedent  himself,  such  as  a  mortgage,  and  ca.ses  where  a  lien  arises 
by  operation  of  law  on  account  of  the  act  of  the  decedent,  as  for 
instance,  a  vendor's  lien  on  real  estate  purchased  by  such  decedent.** 
The  incumbrance  consisting  of  a  vendor',  lien,  which  is  expressly 
assumed  by  a  subsequent  purchaser  as  part  of  the  purchase  price,  is 
considered  as  much  his  personal  debt  as  the  remainder  of  the  purchase 
money  which  is  payable  directly  to  his  immediate  vendor;  and  in 
case  of  the  death  of  the  purchaser  it  is  a  charge  primarily  upon  his 
personal  e.-<tate,  and  not  a  burden  on  the  land  in  the  hands  of  tho 
heii"s,'*  In  England  l)y  the  provij^ion  of  Lock  King's  Act,  17  &  lii 
Vict,  c.  113,  as  auicudod  l)y  "0  &  31  Vict.,  c.  69,  p.  706,  when  a 
testator  die.*  seized  of  mortua'j,ed  property,  and  has  not  by  his  will  or 
deed  .«ignined  a  contrary  or  otlier  intention,  lands  devised  subject  to 

6.  In   re   Fmid,   LSI   Cal.   6C7,  63  N.  R.  772,  44  A.  R.  R.  3HL 
Pac.  inSO,  82  A.  S.  K.  407.  Nolo:  8  Ann.  Cas.  593. 

7.  Notes:  8  Ann.  Cas.  5!)2;  2  Kng.        10.  Ifnvpn  v.  Foster,  i)  Pick.  fMass.) 
Rul.  Cas.  242.  112.  19  Am.  Dec.  3.')3. 

8.  In  re  Hunt,  19  R.  I.  130,  .32  Atl.       11.  Note:  8  Ann.  Cas.  595. 

201,   61    A.   R.   R.   713;   OX'oiinrr  v.  12.  O'Connor  v.  O'Conner,  88  Tenn. 

()(\>n"pr,  88  Tcnn.  7(5, 12  S.  W.  447,  7  76,  12  S.  W.  447,  7  L.R.A.  33  and 

L.R.A.  3.t  and  note.  note. 

9.  Brown  v.  Baron  162  Mass.  56,  37 
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a  mortgage  or  other  equitable  charge,  including  a  vendor's  lien,  are 
primarily  chargeable  therewith,  and  such  devisee  is  not  entitled  to 
have  the  mortgage  debt  discharged  or  satisfied  out  of  the  personal 
estate." 

Liability  at  to  Contracts  of  Decedent 

173^.  Binding  Effect  of  Decedent's  Contracts  Generally. — It  is  a 
fundamental  principle  of  law  that  contractual  obligations  of  a  decedent 
which  do  not  terminate  at  his  death  are  binding  on  his  executors 
and  administrators  in  their  representative  capacity.**  Another  state- 
ment of  the  rule  is  that,  with  the  exception  of  contractual  obligations 
of  a  personal  nature,  all  contracts  which  are  capable  of  being  enforced 
against  a  decedent  in  his  lifetime  may  be  enforced  against  his  estate.*' 
A  party  making  a  contract  is  presumed  to  intend  to  bind  his  executors 
and  administrators,  unless  it  is  of  such  a  nature  as  to  call  for  some 
personal  quality  of  the  testator,  or  is  so  worded  as  plainly  to  negative 
such  a  presumption.**  Yet  executors  and  administrators  are  not 
personally  liable  on  the  contract  of  the  decedent,*'  but  are  answerable 
for  such  contracts  only  in  a  representative  character,**  and  in  that 
capacity  only  to  the  extent  of  the  assets  of  the  estate.**  Since  con- 
tracts made  by  persons  who  are  insane  may  be  avoided  on  that  ground 
during  their  lifetime  an  executor  or  administrator  may  show  the 
insanity  of  the  decedent  in  avoidance  of  such  contract.**  Under 
normal  circumstances  not  only  is  it  within  the  power  of  an  executor 
or  administrator  to  complete  a  contract  made  by  his  decedent,*  but 
it  is  part  of  his  duty  to  carry  out  such  contracts.*  The  personal  repre- 
sentatives of  a  decedent  ard  not,  however,  bound  to  perform  his 

18.  French  v.  Yradenburg,  105  Va.  1912A  417  and  note. 

16,  52  S.  E.  695,  115  A.  S.  R.  838,  8  17.  Oem  v.  Olaen,  18  Idaho  858, 110 

Ann.   Cas.   590   and  note,   3   L.RJL..  Pac.  164,  Ann.  Cas.  1012A  1,  L.R.A. 

(N.S.)  898.  1915B  1016;   Champion  v.  Brown,  6 

14.  Cox  v.  Martin,  75  Miss.  229,  21  Johns.  Ch.  (N.  Y.)  398,  10  Am.  Dec. 
So.  611,  65  A.  S.  R.  604,  36  KR.A.  343;  Pearce  v.  Smith,  2  Brev.  (S.  C.) 
800;  Sturgeon  v.  Sehanmbui^,  40  Mo.  360,  4  Am,  Dec.  588. 

482,  93  Am.  Dee.  311;  Phipps  v.  Jones,       18.  Pearce  v.  Smith,  2  Brev.  (S.  C.) 

20  Pa.  St.  260,  59  Am.  Dec.  708.  360,  4  Am.  Dec.  588. 

15.  Brigga  v.  Chamberlain,  47  Colo.  19.  Dem  v.  Olsen,  18  Idaho  358, 110 
382,  107  Pac  1082,  135  A.  S.  R.  223;  Pac.  164,  Ann.  Cas.  1912A  1,  LJI.A. 
Stone  V.  Bayley,  75  Wash.  184,  134  1915B  1016. 

Pac.  820,  48  LJB.A.(N.S.)   429  and  20.  LazeU  v.  Pinnick,  1  Tyler  (Vt.) 

note.     See  infra,  par.  174,  aa  to  the  247,  4  Am.  Dec.  722. 

survival  of  personal  contract.  1.  Wilson  v.  Mason,  158  III.  304,  42 

16.  Dumont  v.  Heighten,  14  Ariz.  N.  E,  134,  49  A,  S.  R.  162;  Cox  v. 
25,  123  Pac.  306,  39  L.R.A.(N.S.)  Martin,  75  Miss.  229,  21  So.  611,  65 
1187;  Chamberlain  v.  Dunlop,  126  N.  A.  S.  R.  604,  36  L.R.A.  800. 

T.  45,  26  N.  E.  966,  22  A.  S.  R.  807  2.  Chamberlain  v.  Dunlop,  126  N, 
and  note;  Macdonald  v.  O'Shea,  58  Y.  45,  26  N.  £.  966,  22  A.  S.  R.  807 
Wash.  169,  108  Pac.  436,  Ann.  Cas.    and  note. 
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unexecuted  proposals.*  If  the  personal  representative  fails  to  per- 
form a  contract  of  his  decedent  binding  on  the  estate  he  may  be  com- 
pelled to  pay  damages  out  of  the  assets  in  his  hands.*  Where  a 
party  has  entered  into  a  contract  to  purchase  real  estate,  and  dies 
before  it  is  conveyed  to  him,  and  before  he  has  pai?l  for  it,  his  heir 
or  devisee  is  entitled  to  have  his  executor  pay  for  the  realty  out  of  the 
personal  estate.*  A  contract  of  a  guaranty  may  create  a  continuing 
pecuniary  obligation,  which  will  not  be  terminated  by  the  d^ath  of 
the  guarantor,  unless  this  intention  is  plainly  expressed  in  the  guar- 
anty itself.  • 

174.  SurvlTal  of  Personal  Contracts. — ^An  importtint  exception  to 
the  general  duty  of  executors  and  administrators  to  perform  executory 
contracts  of  the  decedent  is  found  in  regard  to  contracts  which  are 
strictly  personal  in  their  nature.  It  has  been  said  that  this  is  the 
only  exception  which  exists  as  to  such  duty.'  With  respect  to  this 
exception  the  general  rule  is  that  contracts  of  a  personal  nature 
resting  on  the  skill,  taste  or  science  of  a  party  do  not  survive  his 
death.^  In  such  cases  the  personal  representatives  of  the  deceased  con- 
tractor are  not  liable  for  the  performance  of  his  contracts.  The  excep- 
tion itself  is  very  generally  admitted, '  but  the  difficulty  arises  in 
determining  what  contracts  come  within  its  scope.  The  question 
apparently  is  one  to  be  determined  by  ascertaining  the  intention  of 
the  parties.  And  if  from  the  construction  of  the  contract  it  appears 
that  the  intention  of  the  parties  is  that  the  contractor  alone  in  person 
is  to  perform  it,  and  that  it  is  not  to  be  performed  by  any  other  person, 
then  the  contract  is  to  be  regarded  as  personal  within  the  meaning 
of  the  exception.*  This  exceptional  class  may  be  illustrated  by  the 
contract  of  an  artist  to  paint  a  picture  or  execute  an  engraving,  or 
the  contract  of  a  surgeon  to  perform  an  operation,**  or  a  contract  of 
employment  for  the  management  of  a  drug  store  where  the  employee's 
compensation  should  depend  upon  the  extent  and  success  of  the  busi- 
ness.** Yet  this  exceptional  class  does  not  embrace  many  cases  of 
contracts  for  personal  sendees,  which  might  be  rendered  properly  or 

8.  Phipps  V.  Jones,  20  Pa.  St.  260,  8.  Hecht  v.  Skaggs,  53  Ark.  291,  13 

59  Am.  Dec.  708.  S.  W.  930,  22  A.  S.  E.  192;  Maxvel  v. 

4.  Cox  V.  Martin,  75  Miss.  229,  21  Phillips,  162  Mass.  399, 38  N.  E.  1117, 
So.  611,  65  A.  S.  E.  604,  36  IijB.A.  44  A.  S.  R.  370,  26  L.R.A,  416. 

800.  Note:  Ann.  Cas.  1912A  420. 

5.  Coombs  V.  Jordan,  3  Bland  (Md.)  9.  Diunont  v.  Heighton,  14  Ariz.  25, 
284,  22  Am.  Dec  236;  Chamberlain  123  Pac.  306,  39  L.R.A.(N.S.)  1187; 
V.  Dunlop,  126  N.  Y.  45,  26  N.  E.  966,  Cox  v.  Martin,  75  Miss.  229,  21  So. 
22  A,  S.  R.  807  and  note.  611,  65  A.  S.  R.  604,  36  L.R.A.  800. 

6.  Kemochan  v.  Murray,  111  N.  Y.       10.  Hecht  v.  Skaggs,  53  Axk.  291, 
306,  18  N.  E,  868,  7  A.  S.  R.  744,  2  13  S.  W.  930,  22  A.  S.  R.  192. 
L.R.A.  183.  11.  Campbell    v.    Faxon,    73   Kan. 

7.  Dumont  v.  Heighton,  14  Ariz.  26,  675,  85  Pac.  760,  5  LJIJl.(N.S.)  1002. 
123  Pac.  306,  39  L.R.A.(N.S.)  1187. 

164 


Digitized  by  LjOOQ IC 


11  B.  C.  L.         EXECUTORS  AND  ADMINISTRATORS         ft  175,  176 

as  well  by  others  than  the  party  to  the  contract,  and  in  such  case  thft 
contract  survives,  and  is  enforceable  by  or  against  the  personal  repre 
sentative  of  the  contractor.**  There  seems  to  be  a  tendency  to  sustain 
executory  contracts  to  pay  money  after  the  death  of  the  promisor  for 
personal  services  to  be  rendered  by  the  party  who  in  fact  survives. 
Thus  it  has  been  held  that  a  contract  to  pay  for  preparing  a  defense 
and  furnishing  legal  services  to  secure  the  acquittal  of  the  brother  of 
the  promisor,  who  is  accused  of  crime,  is  not  terminated  by  the  death 
of  the  promisor;  but  his  estate  is  liable  for  services  rendered  under 
the  contract  after  his  death.**  Since  the  question  is  primarily  one 
of  intention  the  parties  may,  of  course,  by  express  terms,  agree  that 
the  contract  shall  be  strictly  a  personal  one,  and  thus,  by  the  terms  of 
the  contract,  exclude  substituted  performance,  and  the  death  of  either 
party  will  then  terminate  the  contract.** 

175.  Agreements  as  to  Making  of  WilL — ^Any  person  not  under 
disability  may,  for  a  suiScient  consideration,  bind  himself  to  make  a 
particular  disposition  of  his  property,  and  such  contract,  upon  perform- 
ance by  the  other  party,  is  irrevocable  and  enforceable  notvnthstand- 
ing  the  death  of  the  promisor.**  On  such  a  promise  an  action  will 
lie  against  the  estate.**  In  like  manner  an  agreement  may  be  made  by 
a  person  that  he  will  leave  no  will  at  the  time  of  his  death.*'  If  the 
owner  of  personal  property  executes  a  valid  agreement  not  to  make 
any  disposition  of  it  by  will,  and  appoints  an  executor,  the  personal 
property  must  pass  to  the  executor,  who  must  account  therefor  to  the 
heirs  for  the  portions  to  which  each  would  have  been  entitled  had 
no  will  been  made.** 

Contraete  of  Exeeuton  and  Administraton 

176.  General  Rule. — An  executor  or  administrator  has  no  power 
to  bind  the  esttite  of  which  he  is  the  representative  by  his  individual 
contracts  nor  can  he  impose  any  liability  on  the  assets  of  the  estate 

12.  Note:  Ann.  Gas.  1912A  420.  ski  v.  Newman,  74  Neb.  704, 105  N.  W. 

13.  Barrett  v.  Towne,  196  Mass.  295,  3  L.R.A.(N.S.)  704;  Anderson  v. 
487,  82  N.  B.  698,  13  LJl.A.(N.S.)  Eggers,  61  N.  J.  Eq.  85,  47  Atl.  727, 
643.  55  L.R.A.  570;    Harris   v.   Nashville 

14.  Cox  V.  Martin,  75  Miss.  229,  21  Trust  Co.,  128  Tenn.  573,  162  S.  W. 
So.  611,  65  A.  S.  R.  604,  36  L.R.A.  584,  Ann.  Cas.  1914C  885,  49  L.B.A. 
800.  (N.S.)  897. 

15.  Bolman  v.  Overall,  80  Ala.  451,  16.  Caviness  v.  Rushton,  101  Ind. 
2  So.  624,  60  Am.  Rep.  107;  Manning  500,  51  Am.  Rep.  759. 

V.  Pippen,  86  Ala.  357,  5  So.  572,  11       17.  Jones  v.  Abbott,  228  111.  34,  81 

A.  S.  R.  46;  Caviness  v.  Rushton,  101  N.  E.  791,  119  A.  S.  R.  412;  Sharkev 

Ind.  500,  51  Am.  Rep.  759;  Cannichael  v.  McDermoU,  91  Mo.  647,  4  S.  W. 

V.  Cannichael,  72  Mich.  76,  40  N.  W.  107,  60  Am.  Rep.  270. 

173,  16  A.  S.  R.  528,  1  L.RA.  596;       18.  Jones  v.  Abbott,  228  HL  34,  81 

Sharkey  v.  McDennott,  91  Mo.  647,  4  N.  E.  791,  119  A.  S.  B.  412, 

S.  W.  107,  60  Am.  Rep.  270;  KobIotf- 
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through  such  contracts.**  This  is  true  notwithstanding  the  fact  that 
such  contracts  axe  for  the  benefit  of  the  estate ;  *'  and  it  is  immaterial 
how  clearly  the  intent  to  bind  the  estate  may  be  expressed.*  The  con- 
tracts of  an  executor  or  administrator  cannot  be  regarded  as  in  any 
sense  the  contracts  of  the  decedent.*  The  principle  is  that  an  executor 
may  disburse  and  use  the  funds  of  the  estate  for  purposes  authorized  by 
law,  but  may  not  bind  the  estate  by  an  executory  contract,  and  thus 
create  a  liability  not  founded  upon  a  contract  or  obligation  of  the 
testator.'  Following  the  principle  stated  an  administrator  is  not 
permitted  to  go  into  the  market  and  borrow  money  without  authority 
of  law,  and  chaise  the  estate  by  a  contract  originating  with  himself.* 
Similarly,  it  has  been  held  that  an  administrator  has  no  power  to 
guarantee  the  payment  of  bonds  of  a  corporation,  issued  for  the  pur- 
pose of  taking  up  its  paper  upon  which  the  decedent  was  liable  as  an 
indorser,  and  this  is  said  to  be  the  rule  although  such  guaranty  would 
procure  an  extension  of  time,  and  save  the  estate  from  insolvency.' 

177.  Individual  Liability  on  Contracts. — Corresponding  to  the  rule 
that  the  executor  or  administrator  cannot  bind  the  estate  by  contract, 

19.  McEldery  t.  McKeozie,  2  Port.  360,  4  Am.  Dec.  588;  Bacon  v.  Sond- 

(Ala.)  33,  27  Am.  Dec.  643;  Pike  v.  ley,  3  Strob.  L.  (S.  C.)  542,  51  Am. 

Thomas,  62  Ark.  223,  35  S.  W.  212,  54  Dec.  646;  Rich  v.  Sowles,  64  Vt.  408, 

A.  S.  R.  292;  Benedict  v.  Chase,  68  23  AtL  723,  15  L.R.A.  850;  Fitzhugrh 

Conn.  196,  20  Atl.  448,  8  L.R.A.  120;  v.  Fitzhugh,  11  Grat  (Va.)  300,  62 

May  v.  May,  7  Fla.  207,  68  Am.  Dec.  Am.  Dec.  653. 

431;  Palmer  v.  Moore,  82  Ga.  177,  8  Notes:  78  A.  S.  B.  201: 127  A.  S.  B. 

S.  E.  180,  14  A-  S.  R.  147;  Wilson  v.  385. 

Mason,  158  111.  304,  42  N.  E.  134,  49  20.  Lucht  v.  Behrens,  28  Ohio  St. 

A.  S.  R.  162;  Bauerle  v.  Long,  187  III.  231,  22  Am.  Rep.  378;  Thompson  t. 

475,  58  N.  E.  458,  52  L.R.A.  643;  AUen  Mann,  66  W.  Va.  648,  64  S.  E.  920, 

V.  Sayward,  6  Greenl.  (Me.)  227,  17  131  A.  S.  B.  087,  22  L.R.A.(N.S.) 

Am.  Dec.  221  and  note;   Snmner  v.  1094. 

Williams,  8  Mass.  162,  6  Am.  Deo.  1.  Davis  v.  Fioieb,  20  Me.  21,  37 

83;   Germania  Bank  v.  Michaud,  62  Am.  Dec.  36. 

Minn.  459,  65  N.  W.  70,  54  A.  S.  E.  2.  DeCoudres  v.  Union  Trust  Co., 

653,   30    L.R.A.    286;    Henderson    v.  26  Ind.  App.  271,  68  N.  E.  90,  81 

IMey,  11  Smedes  &  M.  (Miss.)  0,  49  A.  S.  R.  95;  Brown  v.  Qninton,  86 

Am.  Dec.  41;  Rittenhouse  v.  A  miner-  Kan.  658,  122  Pae.  116,  Ann.   Caa. 

man,  64  Mo.  197,  27  Am.  Rep.  215;  1913C  392. 

Painter  v.  Kaiser,  27  Nev.  421,   76  3.  Bauerle  v.  Long,  187  HI.  476,  68 

Pac.  747,  103  A.  S.  R.  772,  1  Ann.  N.  E.  468,  62  L.R.A.  643;  Painter  ▼. 

Caa.   765  and  note,   65  L.R.A.   672;  Kaiser,  27  Nev.  421,  76  Pac.  747,  108 

Barry  v.  Lambert,  98  N  .Y.  300,  50  A.  S.  R.  772, 1  Ann.  Cas.  765  and  note, 

Am.  Rep.  677;  Schmittler  v.  Simon,  65  L.R.A.  672;  Lucht  v.  Behrens,  2S 

101  N.  Y.  554,  5  N.  E.  452,  54  Am.  Ohio  St.  231,  22  Am.  Rep.  378. 

Rep.  737;  Deobold  v.  Oppermann,  111  Note:  18  Ann.  Cas.  292. 

?I.  Y.  531, 19  N.  E.  94,  7  A.  S.  R.  760,  4.  Newton  County  Bank  v.  Ameri- 

2  L.R.A.  644;  Lucht  v.  Behrens,  28  can  Bonding  Co.,  141  Ga.  326,  80  S. 

Ohio  St.  231,  22  Am.  Rep.  378;  Robb  E.  1003,  60  L.R.A.(N.S.)  1089. 

V.  Mann,  11  Pa.  St.  300,  51  Am.  Dec.  5.  Benedict  v.  Chase,  58  Conn.  196, 

651;  Pearce  v.  Smith,  2  Brev.  (S.  C.)  20  Atl.  448,  8  L.R.A.  120 
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he  becomes  personally  liable  on  contracts  which  may  be  made  by  him 
in  the  course  of  his  administration ;  *  and  this  is  the  rule  although  such 
contract  may  have  been  made  for  the  benefit  of  the  estate.'  It  lies  with- 
in his  power,  however,  to  stipulate  against  personal  liability,^  and  in  a 
proper  case  be  may  be  reimbursed  from  the  estate  for  amounts  which 
he  may  have  been  compelled  to  pay  on  account  of  such  contracts.* 
But  when  an  executor  or  administrator  enters  into  a  contract  for  the 
benefit  of  the  estate  which  he  represents,  without  stipulating  against 
personal  liability,  hia  contract  is  personal,  and  he  is  liable  to  the  same 
extent  and  may  be  sued  in  his  individual  capacity  in  the  same  manner 
as  if  the  contract  had  been  entered  into  for  his  personal  benefit ;  ^^  and 
this  is  especially  true  where  the  contract  has  been  made  on  a  new  and 
indq>endent  consideration  moving  between  the  promisee  and  the 
executors  as  promisors.**  An  administrator  or  executor  who  enters 
into  contracts  in  his  own  name,  and  yet  describes  himself  as  adminis- 
trator or  executor,  is  nevertheless  personally  liable  on  such  contracts." 


6.  MeEIdery  ▼.  McKenzie,  2  Port 
(Ala.)  33,  27  Am.  Dee.  643;  Mason  v. 
Caldwell,  5  Gilman  (Bl.)  196,  48  Am. 
Dec.  330;  Brown  v.  Quinton,  86  Kan. 
658,  122  Pae.  116,  Ann.  Cas.  1913C 
392;  Allen  v.  Sayward,  5  Oreenl. 
(Me.)  227,  17  Am.  Dec.  221  and  note; 
Davis  v.  French,  20  Me.  21,  37  Am. 
Dec.  36;  Sumner  v.  Williams,  8  Mass. 
162,  5  Am.  Dec.  83;  Painter  v.  Raiser, 
27  Not.  421.  76  Pao.  747.  103  A. 
S.  E.  772,  1  Ann.  Cas.  765,  65  LJI.A. 
672;  Schmittler  v.  Simon,  101  N.  T. 
554,  5  N.  E.  452,  54  Am.  Rep.  737; 
Willis  V.  Sharp,  115  N.  Y.  396,  22 
N.  E.  149,  5  L.R.A.  636;  Merchants' 
Nat.  Bank  v.  Weeks,  53  Vt  115,  38 
Am.  Rep.  661;  Fitzhugh  v.  Fitzhugh, 
11  Grat.  (Va.)  300,  62  Am.  Dec.  653; 
Thompson  v.  Mann,  65  W.  Va.  648, 
64  S.  E.  920,  131  A.  S.  R.  987,  22 
L.R.A.(N.S.)  1094. 

Notes:  52  A.  S.  E.  121;  78  A.  S.  R. 
201;  42  L.R.A.(N.8.)  57;  Ann.  Caa. 
1913C  396. 

7.  Harding  v.  Evans,  3  Port.  (Ala.) 
221,  29  Am.  Dec.  255;  Sanford  v. 
Howard,  29  Ala.  684,  68  Am.  Dec 
101;  Bauerle  v.  Long,  187  111.  475,  58 
N.  E.  458,  52  LJI.A.  643;  Daviess 
County  Bank  &  Trust  Co.  v.  Wright, 
129  Ky.  21, 110  S.  W.  361, 17  L.R.A. 
(N.S.)  1122;  White  Sulphur  Springs 
First  Nat.  Bank  v.  Collins,  17  Mont. 
433,  43  Pac.  499,  52  A.  S.  R.  695; 
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Painter  ▼.  Eaisa,  27  Nov.  421,  76 
Pac.  747,  103  A.  S.  R.  772,  1  Ann. 
Cas.  765  and  note,  65  L.R.A.  672; 
Fritz  V.  Thomas,  1  Whart.  (Pa.)  66, 
29  Am.  Dec.  39;  Pearce  v.  Smith,  2 
Brev.  (S.  C.)  360,  4  Am.  Deo.  688. 

Note:  62  A.  S.  R.  121. 

But  see  infra,  par.  178,  as  to  dis- 
tinction sometimes  drawn  in  regard  to 
the  personal  liability  of  an  executor 
or  administrator  on  oontiaots  made  on 
behalf  of  the  estate. 

8.  De  Coudres  v.  Union  Trust  Co., 

25  Ind.  App.  271,  58  N.  E.  90,  81  A. 
S.  R.  95. 

9.  McEldery  v.  McKenzie,  2  Port. 
(Ala.)  33,  27  Am.  Dec.  643. 

Note:  78  A.  S.  R.  20L 

10.  De  Coudres  v.  Union  Trust  Co., 

26  Ind.  App.  271,  58  N.  E.  90,  81  A. 
S.  R.  95. 

Note:  18  Ann.  Cas.  292. 

11.  Bauerle  v.  Long,  187  IlL  475,  58 
N.  E.  458,  52  L.R.A.  643;  Daviess 
County  Bank  &  Trust  Co.  v.  Wright, 
129  Ky.  21,  110  S.  W.  361,  17  L.RA. 
(N.S.)  1122;  Painter  v.  Kaiser,  27 
Nev.  421,  76  Pac  747,  103  A.  S.  R. 
772,  1  Ann.  Cas.  765  and  note,  65 
L.R.A.  672. 

12.  Melone  v.  RnfSno,  129  Cal.  614, 
62  Pac.  93,  79  A.  S.  R.  127;  Mason  v. 
CaldweU,  6  Oilman  (Dl.)  196,  48  Am. 
Dec.  330;  Bauerle  v.  Long,  187  IlL 
475,  58  N.  E.  468,  52  L.R.A.  643;  WO- 
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178.  Limitation  of  Liability'  Depending  on  Assets. — A  distinction 
is  sometimes  drawn  in  regard  to  the  personal  liability  of  an  executor 
or  administrator  on  contracts  made  in  behalf  of  the  estate.  The 
normal  rule  is  applied  to  cases  where  the  executor  or  administrator 
had  assets  in  his  hands  which  he  might  have  appropriated  to  the  ful- 
filment of  his  obligation,  and  to  cases  where  the  other  party,  sli  a 
consideration  for  the  obligation  of  the  executor  or  administrator, 
parted  with  something  more 'than  a  mere  nominal  or  technical  con- 
sideration. But  the  rule  is  not  applied  where  the  executor  or  adminis- 
trator had  no  assets  with  which  to  reimburse  himself,  and  the  other 
party  had  no  good  reason  to  suppose  that  he  had  or  would  have  such 
assets,  has  not  been  misled,  and  has  parted  with  nothing  but  a  nominal 
or  technical  consideration  on  the  faith  of  the  administrator's  promise.** 
Apparently  on  this  theory  it  has  been  held  that  while  an  executor 
giving  his  note  as  such  in  settlement  of  a  claim  against  his  testator 
without  other  consideration  is  prima  facie  personally  liable  for  the 
whole  amount  thereof,  yet  as  against  the  payee  he  may  show  a  de- 
ficiency of  assets  of  the  estate  and  be  relieved  pro  tanto.**  And  so 
it  has  been  held  that  if,  in  an  action  against  an  executor  personally 
on  a  promissory  note  given  by  him  for  a  debt  of  his  testator,  where 
the  defendant  shows  an  insufficiency  of  assets  to  pay  the  debt,  the 
plaintiff  cannot  recover  unless  he  can  show  that  there  was  other 
sufficient  consideration  for  the  promise.  But  that  if  there  was  any 
other  consideration  for  the  promise  than  a  sufficiency  of  assets,  then 
the  executor  may  be  held  personally  liable  for  the  debt"  This  dis- 
tinction and  the  rule  based  thereon  have  been  disputed,  however,  for 
it  has  been  held  that  on  all  contracts  made  by  an  executor  or  adminis- 
trator, in  the  discharge  of  his  duties  as  such,  he  is  liable  personally, 
and  his  liability  does  not  depend  upon  the  fact  that  he  has  assets  in 
his  hands  sufficient  to  discharge  the  debts  so  incurred.*' 

179.  Liability  on  Covenants  in  Deeds  and  Mortgages. — ^A  person 
executing  a  conveyance  in  a  representative  capacity,  such  as  executor 
or  administrator,  with  the  covenants  for  title  usual  in  other  deeds, 
is  personally  bound  by  them,  though  he  is  under  no  obligation  to 
make  any  of  them,  and  has  no  authority  to  bind  the  estate  he  repre- 
sented by  such  covenants.*'  And  since  covenants  made  by  an  adminis- 

lis  v.  Sharp,  U3  N.  Y.  586,  21  N.  E.  300,  56  Am.  Dec  112. 

705,  4  L.R.A.  493;  Rich  v.  Sowjes,  64  16.  McLaughlin  v.  Winner,  63  Wis. 

Vt.  408,  23  Atl.  723, 15  L.R.A.  850  and  120,  23  N.  W.  402,  53  Am.  Rep.  273. 

note.  17.  De  Condres  v.  Union  Tnist  Co., 

Note:  42  L.R.A.(N.S.)   56.  25  Ind.  App.  271,  58  N.  E.  90,  81  A. 

15.  Germania  Bank  v.  Michand,  62  S.  R.  95;  Allen  v.  Sayward,  5  Greenl. 
Minn.  459,  65  N.  W.  70,  54  A.  S.  R.  (Me.)  227,  17  Am.  Dec.  221  and  note: 
653,  30  L.R.A.  286.  Sumner  v.  Williams,  8  Mass.  162,  5 

14.  Note:  15  L.R.A.  85L  Am.   Dec.   83.     See  generaUy,   Covb- 

16.  Snead  v.  Coleman,  7  Grat.  (Va.)    kants,  vol.  7,  p.  1098. 
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trator  with  purchasers  of  a  decedent's  property  are  personal  they  do 
not  subject  to  liability  sureties  on  hia  bond.^*  It  follows  from  the 
role  stated  that  an  action  for  breach  of  a  contract  to  convey  land  by 
warranty  deed  cannot  be  maintained  against  executors  in  their  repre- 
sentative capacity,  where  no  authority  to  execute  such  a  deed  is  vested 
in  them  by  the  will.'*  It  has  been  held  that  no  power  to  bind  an 
estate  by  warranty  deed  is  conferred  upon  an  executor  by  a  wiU 
authorizing  and  directing  him  to  sell  and  dispose  of  certain  reaJ 
estate  upon  sueh  terms  as  to  him  shall  seem  most  advantageous,  at 
either  public  or  private  sale.*'  Where  a  mortgage  is  executed  by  an 
executor,  under  a  power  contained  in  the  will,  and  the  mortgage  refers 
to  the  power  in  the  will,  and  contains  a  personal  covenant  of  the 
executor  to  pay  the  sum  secured  upon  default  in  the  payment  of 
notes  accompanying  the  mortgage,  it  has  been  decided  that  such 
executor  may  be  held  personally  liable  for  any  deficiency  in  the 
mortgage  debt,  although  the  proceeds  of  the  mortgage  were  applied 
to  the  payment  of  decedent's  debts  and  of  liens  upon  the  land 
mortgaged.* 

180.  Nefotiable  Instruments  Executed  In  Representative  Capac- 
ity.— ^It  is  a  well  settled  rule  in  many  jurisdictions  that  an  adminis- 
trator or  executor  cannot  bind  the  assets  of  the  deceased  by  his  promis- 
sory note  or  by  the  execution  of  a  negotiable  instrument.*  The 
addition  of  the  word  "executor"  or  "administrator"  after  the  sig- 
nature of  a  personal  representative  executing  a  negotiable  instrument 
is  treated  as  mere  surplusage  and  he  becomes  liable  individually  and 
not  in  his  representative  capacity.*  Such  words  neither  add  to  nor 
diminish  the  individual  and  personal  responsibility  of  the  party  using 
them.  Where  an  executor  or  administrator  makes  a  note  in  his 
official  capacity,  the  presumption  of  law  is  said  to  be  against  him,  and 
the  burden  is  on  him  to  allege  and  prove  that  he  is  not  individually 
liable.*  In  accordance  with  these  principles  where  a  draft  was  drawn 
on  "J.  S.,  executor,"  for  a  certain  sum  at  a  specified  date,  with 
interest,  and  containing  the  direction  to  "charge  the  amount  against 
me  and  of  my  mother's  estate,"  and  the  defendant  accepted  it,  simply 

18.  Merrill  v.  Harris,  26  H.  H.  142,   A.  S.  R.  6f>5. 

57  Am.  Dec.  359.  Note:  15  L.R.A.  851. 

19.  Bauerle  v.  Long,  187  III.  476,       3.  Livingston    v.    Qanssen,   21    La. 

58  N.  E.  458,  52  L.R.A.  643.  Ann.  286,  99  Am.  Dec.  731;  Davis  v. 

20.  Bauerle  v.  Long,  187  111.  475,  French,  20  Me.  21,  37  Am.  Dec.  36; 
58  N.  E.  468,  62  L.R.A.  643.  Rittenhouse    v.    Amraerman,   64   Mo. 

1.  De  Coudres  v.  Union  Trust  Co.,  197,  27  Am.  Rep.  215;  Wliite  Sulphur 
25  Ind.  App.  271,  58  N.  E.  90,  81  A.  Springs  First  Nat.  Bank  v.  Collins,  17 
8.  R.  95.  Mont.  433,  43  Pao.  499,  52  A.  8.  R. 

2.  Livingston    v.    Qanssen,   21   La.  695. 

Ann.  286,  99  Am.  Dec.  731;  White       4.  Livingston    v.    Gaussen,    21    La. 
Sulphur  Springs  First  Nat.  Bank  v.    Ann.  286,  99  Am.  Dec.  731. 
Collins.  17  Mont.  433,  43  Pae.  499,  52 
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adding  the  word  "executor"  to  his  signature,  it  was  held  that  he  was 
liable  individually.*  In  some  jurisdictions,  however,  an  executor  will 
not  be  personally  bound  by  his  indorsement  of  commercial  paper  by 
the  words  "estate  of  his  testator,  followed  by  his  own  name  "execu- 
tor." *  This  exception  to  the  general  rule  is  sometimes  made  to 
depend  on  the  existence  of  an  order  of  court  authorizing  the  acts  of 
the  personal  representative.  It  has  been  said  in  support  of  this  excep- 
tion that  a  person  receiving  a  negotiable  instrument  executed  by 
another  as  administrator  under  an  order  of  court  is  chargeable  with 
knowledge  of  the  purpose  for  and  the  authority  under  which  it  is 
executed,  and  has  no  right  to  rely  on  the  personal  liability  of  such 
administrator.' 

181.  Renewal  of  Notes  and  Bonds  of  Decedent. — ^In  jurisdictionfl 
in  which  the  giving  of  a  new  note  or  bond  for  a  prior  indebtedness 
and  the  surrendering  of  the  old  note  or  bond  which  represented  the 
prior  indebtedness  make  an  absolute  payment,  it  is  held  that  when 
the  executor  or  administrator  gives  his  note  for  the  debt  of  his 
testator  or  intestate,  whose  note  is  surrendered  up  to  the  executor  or 
administrator,  it  constitutes  an  absolute  payment  of  the  debt  and  a 
sufficient  consideration  for  the  new  note.*  Similarly,  a  creditor  who 
takes  a  bond  for  his  debt  from  an  executor  or  administrator  is  con- 
sidered as  discharging  the  old  debt,  and  the  fact  that  the  executor  or 
administrator  is  designated  as  such  in  the  bond  is  treated  as  mere 
surplusage,  and  he  is  chargeable  only  in  his  own  right.*  But  this 
effect  is  not  given  in  all  jurisdictions  to  a  renewal  note  on  bond,** 
and  an  instance  is  given  where,  under  such  circumstances,  the  old 
note  is  considered  as  still  in  force  and  binding  on  the  estate,  while  the 
new  note  signed  by  the  executor  or  administrator  in  his  representative 
capacity  may,  in  a  proper  case,  be  deemed  as  being  executed  without 
sufficient  consideration  moving  to  the  executor  or  administrator  per- 
sonally to  impose  on  him  any  individual  liability.*^  It  has  been 
held  tiiat  the  general  rule  that  an  agreement  to  extend  the  time  of 
payment  of  the  debt  of  a  third  person  is  a  sufficient  consideration 
for  a  promise  to  pay  such  debt  is  not  recognized  as  applying  to  a 

5.  Schmittler  ▼.  Simon,  101  N.  Y.       8.  Germania  Bank  v.  Michaud,  6? 
554,  5  N.  E.  452,  54  Am.  Rep.  737.       Minn.  459,  65  N.  W.  70,  64  A.  S.  R. 

6.  Grafton  Nat.  Bank  ▼.  Wing,  172   653,  30  L.R.A.  286. 

Mass.  613,  52  N.  E.  1067,  70  A.  S.  R.  9.  In  re  Claghorn,  181  Pa.  St.  600, 

303,  43  L.RA.  831;  Wisconsin  Trust  37  Atl.  918,  59  A.  S.  B.  680. 

Co.  V.  Chapman,  121  Wis.  479,  99  N.  10.  Germania  Bank  v.  Michand,  62 

W.  341,  105  A.  S.  B.  1032.  Minn.  459,  65  N.  W.  70,  54  A.  S.  B. 

7.  Wisconsin  Trust  Co.  v.  Chapman,  653,  30  L.R.A.  286. 

121  Wis.  479,  99  N.  W.  341,  105  A.  8.  11.  Crim  v.  England,  46  W.  Va.  480, 
R.  1032.  33  S.  E.  310,  76  A.  6.  B.  826. 
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renevval  note  by  an  executor  or  administrator  which  has  been  signed 
by  him  in  his  official  capacity,  renewing  the  note  of  the  decedent.*' 

182.  Liability  for  Borrowing  Money. — ^As  a  general  rule  an  execu- 
tor has  no  right  to  borrow  money  for  the  estate  of  his  testator,  unless 
expressly  authorized  by  the  will.**  Where,  however,  a  will  gives  an 
executor  power  to  raise  money  in  such  way  as  seems  best  to  him  for 
the  payment  of  debts,  it  has  been  held  that  he  has  power  to  borrow 
money  and  to  secure  tie  debt  by  a  mortgage.**  If  in  fact  an  executor 
or  administrator  enters  into  a  contract  of  borrowing,  he  will  become 
personally  liable  and  the  estate  cannot  be  held  responsible  on  such 
contract.  Moreover,  he  will  be  personally  liable  for  money  borrowed 
by  him  in  his  representative  capacity  even  though  it  be  for  the  actual 
benefit  of  the  estate.** 

Liability  at  to  Torts  and  Miafeasancea 

183.  Torts  of  Decedent. — At  the  common  law,  torts  did  not  sarvive 
the  person  guilty  of  their  commission,  and  therefore  no  action  com- 
menced after  his  death  could  be  maintained  to  recover  damages  suf- 
fered from  his  tort,  though  it  was  maintainable  to  recover  profits 
realized  therefrom  and  constituting  part  of  the  assets  of  the  decedent.** 
The  mere  fact  that  a. benefit  resulted  to  him,  or  that  he  was  saved 
expense,  by  which  his  estate  has  been  increased,  was- not  enough.  For 
example,  it  was  held  that  where  a  woman,  having  a  lawful  husband 
Hving,  represented  to  another  man  that  she  was  .single,  and  thereby 
induced  him  to  assume  and  maintain  toward  her  the  status  of  hus- 
band, his  right  of  action  against  her  for  the  fraud  did  not  survive  her 
death  and  he  could  not  then  recover  although  she  had  been  benefited 
by  his  expenditures  for  her  shelter,  food,  and  clothing.*'  This  rule 
has,  in  most  of  the  states,  been  subjected  to  statutory  modification 
under  which  liability  to  make  compensation  for  damages  resulting 
from  certain  torts  is  continued  in  force  after  the  death  of  the  tort- 
feasor, and,  where  there  are  statutes  of  this  character,  there  may 

I  doubtless  be  actions  against  executors  or  administrators  as  for  torts 

I  committed  by  the  decedent  in  his  lifetime.**    In  accordance  with  this 

modification  of  the  common  law  rule  an  action  has  been  held  to  be 

I  maintainable  for  tort  for  negligence  or  deceit  against  the  personal 

j                 12.  Germania  Bank  v.  Michaud,  62  IS.  See  snprft,  par.  177. 

I              Minn.  459,  65  N.  W.  70,  54  A.  S.  E.  16,  Payne's  Appeal,  65  Conn.  397, 

653.  30  L.B.A.  286.  32  Atl.  948,  48  A.  S.  R.  215,  33  L.R.A. 

13.  Daviess  County  Bank,  etc.,  Co.  418;  Tichenor  ▼.  Hayes,  41  N.  J.  L. 

V.  Wright,  129  Ky.  21, 110  S.  W.  361,  193,  32  Am.  Rep.  186. 

17    L.R.A.(N.S.)     1122;    Lucieh    v.  Note:  52  A.  S.  R.  126. 

Medin,  3  Nev.  93,  93  Am.  Dec.  376.  17.  Payne's  Appeal,  65  Conn.  397, 

I                 14,  Fletcher  v.  American  Trust,  etc.,  32  Atl.  948,  48  A,  S.  R.  215,  33  LJRJl. 

'              Co.,  Ill  Ga.  300,  36  S.  E.  767,  78  A.  418. 

S.  R.  164  and  note.  18.  Note:  52  A.  S.  R.  126, 
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representativea  of  the  deceased  wrongdoer.**  As  another  illustration 
it  may  be  mentioned  that  an  administrator  of  a  fraudulent  assignee 
may  be  held  liable  to  the  creditors  of  a  deceased  debtor  by  whom,  in 
his  lifetime,  the  assignment  was  made.*<* 

184.  Torts  of  Executors  and  Administrators. — It  is  a  general  rule 
that  the  estate  of  a  decedent  is  not  liable  for  the  tortious  act  of  an 
executor  or  administrator  committed  in  the  course  of  his  adminis- 
tration ;  >  and  no  action  can  be  maintained  against  him  in  his  repre- 
sentative character  for  a  wrongful  act  committed  by  him,  whereby  a 
personal  injury  is  inflicted  upon  another.'  Neither  an  executor  nor 
an  administrator  can,  as  such,  commit  a  tort  so  as  to  bind  the  estate,* 
but  he  will,  however,  be  liable  in  his  individual  capacity  for  his  own 
torts  even  when  committed  in  the  management  of  the  estate.*  This 
principle  has  been  applied  to  actions  based  on  the  fraud  of  or  mis- 
representations concerning  property  of  the  estate  sold  by  the  personal 
representative ;  •  and,  furthermore,  it  has  been  held  that  neither  an 
action  of  tort  nor  of  contract  can  be  maintained  against  the  estate  of 
a  deceased  person  for  damages  growing  out  of  alleged  representations, 
warranties,  or  statements  made  by  an  executor  or  administrator  to  a 
purchaser  of  the  personal  property  of  the  decedent  at  an  adminis- 
trator's sale.*  At  common  law,  if  an  executor  or  administrator  com- 
mitted a  felony  or  treason  and  thereby  forfeited  his  own  goods,  those 
which  he  held  as  executor  were  not,  however,  forfeited.' 

185.  Benefits  Derived  to  Estate  as  Affecting  Rule. — ^Where  an 
estate  actually  receives  the  proceeds  acquired  by  an  executor  or  admin- 
istrator by  an,  unlawful  or  tortious  act,  the  party  wronged  thereby 
and  entitled  to  such  proceeds  may  hold  the  estate  responsiUe  to  the 
extent  of  such  proceeds.*  For  example,  it  has  been  held  that  where 
an  executor  having  authority  to  sell  real  property  at  public  auction 
receives  a  bid  for  it  at  a  private  sale,  together  with  a  deposit  of  money 

19.  Tichenor  v.  Hayes,  41  N.  J.  L.       8.  Able  v.  CHiandler,  12  Tex.  88,  62 
193,  32  Am.  Rep.  186.  Am.  Dec.  518. 

20.  McMorine  v.  Storey,  20  N.  C.       Note:  52  A.  S.  R.  129. 

329,  34  Am.  Deo.  374.  4.  Fetting  v.  Winch,  64  Ow.  800, 

1.  Hunnicutt  v.  Higginbotham,  138   104  Pac.  722,  21  Ann.  Gas.  353  and 
Ala.  472,  35  So.  469,  100  A.  S.  R.  45;    note,  38  L.RjiL.(N.S.)  379. 

Bank  of  Newton  County  v.  American  Note:  51  L.R.A.  261. 

Bonding  Co.,  141  Ga.  326,  80  S.  E.  5.  Notes:  51  L.R.A.  262:  21  Ann. 

1003,  50  L.R.A.(N.S.)  1089;  Huffman  Cas.  356. 

V.  Hendry,  9  Ind.  App.  324,  36  N.  E.  «.  Huffman  v.  Hendry,  9  Ind.  App. 

727,    53   A.    S.    R.    351;    Fetting   v.  324,  36  N.  E.  727,  53  A.  S.  B.  351. 

Winch,  54  Ore.  600,  104  Pac.  722,  21  7.  Farr  v.  Newman,  4  T.  R.  621,  2 

Ann.  Cas.  352,  38  L.R.A.(N.S.)  379;  Rev.  Rep.  479,  2  Eng.  Rul.  Cas.  214. 

Elmore  v.  Elmore,  58  S.  C.  289,  36  8.  Schlicker  v.  Hemenway,  110  CaL 

8.  E.  656,  51  L.R.A.  261  and  note.  579,  42  Pac.  1063,  52  A.  S.  R.  116: 

2.  Fetting  v.  Winch,  54  Ore.  600,  Williamson  v.  Walker,  24  Ga.  257,  71 
104  Pac.  722,  21  Ann.  Cas.  352,  38  Am.  Dec.  119. 

L.RA.(N.S.)  379. 
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on  account  of  such  bid,  although  his  action  in  so  doing  is  entirely 
unauthorized,  and  cannot  be  regarded  as  done  in  his  official  capacity, 
nevertheless  the  estate  may  be  held  liable  provided  it  be  shown  that 
snch  deposit  was  actually  made  a  part  of  the  assets  of  the  estate  and 
was  used  for  its  benefit,  or  accounted  for  to  it* 

186.  Devastavit. — ^A  devastavit  is  a  violation  of  duty  by  the  execu- 
tor or  administrator  eqch  as  renders  him  personally  responsible  for 
injurious  consequences.^"  The  distinction  is  sometimes  drawn  between 
wilful  default  and  a  devastavit,  in  that  it  is  said  that  wilful  default 
consists  in  the  nonrecovery  of  assets  and  a  devastavit  in  the  waste  of 
assets  actually  received.  An  executor  or  administrator  may,  however, 
be  charged  on  the  footing  of  wilful  default,  although  his  omission 
may  be  unintentional  or  due  to  forgetfulness.*^  It  seems  to  be  well 
setUed  that  a  devastavit  can  only  be  committed  at  law  in  respect  of 
assets  actually  received  by  the  representative ;  *'  and  in  general  it 
consists  of  the  wasting  of  assets  or  a  mismanagement  of  the  estate 
and  effects  of  the  deceased  in  squandering  and  misapplying  the  assets 
contrary  to  his  duty.^*  Among  acts  of  commission  which  are  regarded 
as  devastavits  at  law  may  be  cited  the  payment  of  an  excessive  sum 
for  funeral  expenses,  or  paying  a  claim  which  could  be  resisted  on 
the  ground  of  illegality,  or  which  could  not  be  enforced  by  reason 
of  the  statute  of  frauds.**  By  statute  in  some  states  the  mere  refusal 
of  an  executor  or  administrator  to  pay  over  within  a  designated  time 
any  moneys  to  any  person  entitled  thereto,  in  pursuance  of  the  order 
of  the  court  of  probate,  is  a  devastavit.**  For  the  consequences  of  a 
devastavit  the  executor  or  administrator  may  be  held  personally  lia- 
ble.** A  party  interested  will  be  entitled  to  pursue  assets  of  the 
estate  so  long  as  they  continue  to  be  held  by  the  executor ;  and  it  has 
been  held  that  this  right  is  not  affected  by  the  removal  of  the  assets 
into  another  jurisdiction.*'  In  some  cases  where  there  is  a  devastavit, 
a  court  of  equity  will  follow  the  assets  into  the  hands  of  strangers, 
especially  when  the  executor  or  administrator  is  insolvent  and  when 
there  is  fraud  or  collusion  between  such  stranger  and  the  representa- 
tive of  the  deceased  who  committed  the  wrong.**    Since  a  devastavit 

9.  Schlicker  t.  Hemenway,  110  CaL       Note:  9  Eng.  Ral.  Cas.  323. 

679.  42  Pac.  1063,  52  A,  S.  R.  116,  16.  Ralston  v.  Wood,  16  Dl.  169, 

10.  Steel  v.  Holladay,  20  Ore.  70,  58  Am.  Dec.  604. 

25  Pac.  69,  10  L.R.A.  670.  16.  Steel  v.  Holladay,  20  Ore.  70, 

11.  Note:  9  Eng.  Rul.  Cas.  324.  26  Pac  69,  10  L.R.A.  670;  Sneed  v. 

12.  Note:  9  Eng.  Rul.  Cas.  339.  Hooper,  Cooke   (Tenn.)   200,  6  Am. 

13.  Steel  V.  Holladay,  20  Ore.  70,  Dee.  691;  Seaman  v.  Dee,  1  Veni.  198, 
25  Pac.  69,  10  L.R.A.  670;  Sneed  v.  2  Lev.  40,  9  Eng.  Rul.  Cas.  320  and 
Hooper,  Cooke   (Tenn.)   200,  5  Am.  note. 

Dec.  69L  17.  Williamson    v.    Mobile    Branch 

14.  In  re  Rownson,  29  Ch.  D.  358,  Bank,  7  Ala.  906,  42  Am.  Dec.  617. 
64  L.  J.  Ch.  950,  52  L.  T.  N.  S.  825,       18.  Sneed  v.  Hooper,  Cooke  (Tenn.) 
33  W.  R.  604,  9  Eng.  Rul.  Cas.  342  and  200,  6  Am.  Dee.  691. 

rote. 
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waa  a  peisonal  wrong  the  death  of  the  person  committing  it  formerly 
put  an  end  to  any  right  of  action.  Under  the  modem  law  an  action 
may  be  maintained  against  the  personal  representative  of  a  deceased 
executor  or  administrator  or  executor  de  son  tort  committing  a 
devastavit." 

187.  Liability  as  to  Stolen  and  Lost  Assets. — Not  infrequently 
questions  arise  as  to  the  liability  of  executors  and  administrators  for 
assets  of  the  estate  which  are  lost  by  the  embezzlement  or  insolvency 
of  agents  or  are  directly  stolen  through  burglary.  When  trust  funds 
are  stolen  while  in  the  hands  of  an  executor  or  administrator  without 
his  fault  he  will  be  as  a  general  rule  exonerated  from  liability ;  *<*  but 
where  an  executor  is  negligent  and  does  not  exercise  ordinary  care, 
he  is  personally  liable  for  the  loss  *  or  misappropriation  of  funds  of 
the  estate.*  Similarly,  an  administrator  or  executor  is  chargeable 
with  loss  of  proceeds  of  a  draft  payable  to  him  as  administrator,  where 
he  indorses  it  for  collection,  and  places  it  in  the  hands  of  persons 
whom  he  does  not  know,  and  does  not  know  to  be  reliable.'  In 
respect  to  loss  by  insolvency  of  an  agent  it  has  been  held  that  if  an 
attorney  employed  by  a  testator  to  procure  a  judgment  is  afterward 
employed  by  the  executor  to  collect  it,  and,  after  he  collects  it,  fails 
to  account  for  it  because  of  his  insolvency,  the  executor  is  not  liable 
to  the  estate  for  the  loss,  unless  guilty  of  gross  negligence  in  failing 
to  attempt  to  collect  the  amount  of  the  judgment  from  such  attorney.* 

188.  Conversion  and  Mingling  of  Assets. — ^The  courts  were 
anciently  quite  lax  on  the  subject  of  personal  trusts,  and  allowed 
executors  to  convert  the  moneys  of  the  testator  to  tiieir  own  use, 
without  any  account  for  interest.*  It  is  now,  however,  a  fundamental 
principle  in  reference  to  both  executors  and  administrators  that  they 
cannot  be  permitted  to  convert  trust  funds  to  their  own  use,  or  to  make 
a  profit  from  the  use  of  trust  money.'  In  all  cases  they  are  personally 
liable  for  any  misapplication  of  the  assets  of  the  estate.''  It  has  been 
held  that  it  is  immaterial  whether  an  executor  or  administrator  unlaw- 
fully converts  the  money,  but  that  liability  attaches  whenever  h© 
mingles  it  with  his  private  funds  and  makes  it  subject  to  his  personal 

19.  Note:  0  Eng^.  Rul.  Caa.  325.  8.  Davis  v.  Chapman,  83  Va.  67,  1 

20.  State  v.  Meagher,  44  Mo.  356,   S.  E.  472,  5  A.  S.  R.  25L 

100  Am.  Dec.  298  and  note;  State  ▼.  4.  Webb's  Estate,  166  Pa.  St  330, 

Powell,  67  Mo.  395,  29  Am.  Rep.  512;  30  Atl.  827,  44  A.  S.  R.  666. 

Stevens  ▼.  Gage,  55  N.  H.  175,  20  Am.  5.  Schieffelin  v.  Stewart,  1  Johns. 

Rep.  191;  Carpenter  v.  Carpenter,  12  Ch.  (N.  Y.)  620,  7  Am.  Deo.  507. 

R.  I.  544,  34  Am.  Rep.  716.  6.  Brown  v.  Rickets,  4  Johns.  Ch. 

Note:  87  Am.  Dee.  326.  (N.  Y.)  303,  8  Am.  Dec.  667.     See 

1.  Tarver  v.  Torrance,  81  Ga.  261,  generally,  Trusts. 

6  S.  E.  177, 12  A.  S.  R.  311.  7.  Flory  v.  Becker,  2  Pa.  St  470!, 

2.  McClockey  v.  Gleason,  56  Vt  264,  45  Am.  Dec  610. 
48  Am.  Bep.  770. 
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check,  instead  of  holding  it  for  the  benefit  of  the  estate;*  and  that 
where  money  belonging  to  an  estate  is  deposited  in  his  own  name  and 
mingled  with  his  individual  funds,  a  conversion  of  the  trust  fund 
thereupon  takes  place.* 

189.  Liability  of  Personal  Representative  for  Conversion. — ^Where 
an  executor  or  administrator  has  converted  the  property  of  the  estate 
into  other  specific  property,  those  entitled  to  tiie  estate  may  either 
charge  the  representative  with  the  value  of  the  converted  property 
or  they  may  elect  to  claim  and  pursue  the  property  for  whioh  it  has 
been  exchanged.**  Where  the  personal  representative  so  intermingles 
the  trust  estate  with  his  own  that  he  cannot  tell  what  property  belongs 
to  the  estate  or  what  gains  he  is  making  thereon,  it  is  proper  to 
charge  him  with  the  highest  legal  rate  of  interest,  and  to  allow  him 
nothing  for  his  services ;  **  and  he  may  be  held  accountable  for  any 
profits  which  may  have  been  derived  instead  of  interest.**  But  as 
a  general  rule  the  beneficiaries  must  elect  between  interest  and  profits, 
and  cannot  take  interest  for  a  part,  and  profits  for  another  part  of  a 
period.**  Under  the  principle  that  an  executor  or  administrator  may 
be  held  accountable  for  all  profits  derived  from  a  conversion  of  assets 
of  the  estate,  the  measure  of  liability  for  stocks  sold  without  authority 
is  not  limited  to  their  appraised  nor  to  their  actual  value,  but  extends 
to  the  amount  for  which  they  were  sold,  where  that  exceeds  the 
appraised  or  actual  value.**  Where  one  of  the  heirs  to  an  estate  is 
the  administrator  and  is  guilty  of  mismanagement  and  thereby  be- 
comes indebted' to  his  co-heirs,  they  do  not  have  any  equitable  lien 
on  his  interest  for  the  payment  of  their  respective  shares.** 

tVIL   ACOOUMTIKO  AND  DiSTBIBUTION 

Aecov/nting 

190.  Duty  to  Account;  Form  of  Account  Generally. — One  of  the 
first  and  most  important  duties  of  an  executor  or  administrator  is 
to  keep  and  render  full  and  accurate  accounts  concerning  the  estate 
in  his  hands.**  He  cannot  avoid  this  obligation  by  leaving  the 
jurisdiction  of  his  proper  accountability.*'     Nor  can  he  plead  his 

8.  In  re  Bulh'on,  87  Neb.  700,  128       13.  Note:  2  Engr.  Rnl.  Caa.  176. 

N.  W.  32,  31  LuRA.(N.8.)  350  and  14.  Radovich'a  Estate,  74  GaL  636, 

note.  16  Pac.  321,  5  A.  S.  R.  46». 

9.  State  V.  Elliott,  157  Mo.  609,  67  15.  McClellan  v.  Solomon,  23  Pla. 
S.  W.  1087,  80  A.  S.  R.  643.  437,  2  So.  825, 11  A.  S.  R.  381. 

10.  Blackwell  v.  Blackwell,  33  Ala.  16.  Main  v.  Brown,  72  Tex.  505, 10 
67,  70  Am.  Deo.  656.  S.  W.  571, 13  A.  S.  R.  823. 

11.  Note:  14  Eng.  Rul.  Gas.  576.  Note:  138  A.  8.  R.  533. 

12.  Walls  V.  Walker,  37  Cal.  424,  99  17.  Cutrer  v.   Tennessee,    98   Miss. 
Am.  Dec.  290.  841,  54  So.  434,  Ann.  Gas.  1913B  344, 

Note:  31  LJIA.(N.S.)  362.  36  L.R.A.(N.S.)  333. 
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own  laches  as  a  bar  to  the  jurisdiction  of  the  probate  court  to  compel 
him  to  make  settlement  of  the  estate."  Neither  will  he  be  allowed  to 
escape  an  accounting  on  the  ground  that  his  appointment  was  a 
nullity.**  Great  particularity  in  the  statement  of  items  in  accounts 
is  not  usually  required.  It  may  be  made  in  general  terms.'*  But 
it  should  show  all  receipts  and  disbursements  and  the  date  of  making 
them,  and  should  state  separately  matters  pertaining  to  principal 
and  interest.* 

191.  Lapse  of  Time  as  Affecting  Duty  to  Acconnt. — ^In  the  absence 
of  statute  fking  the  term  of  an  administration,  an  executor  or  admin- 
istrator is  not  generally  relieved  from  being  called  to  account  in  the 
probate  court  by  the  mere  lapse  of  time  without  any  action  by  the 
court.*  Even  adTter  the  lapse  of  many  years  without  an  accounting, 
the  beneficiaries  will  be  entitled  to  have  an  account  and  inquiry  made 
as  to  the  property  which  the  decedent  possessed  at  the  time  of  his 
death,  as  to  what  the  executor  or  administrator  has  done  with  it, 
and  as  to  what  steps  were  taken  for  the  purpose  of  recovering  or 
receiving  it.*  Statutes  of  limitation  do  not  ordinarily  run  in  favor 
of  a  personal  representative  so  as  to  bar  an  action  for  an  account- 
ing. Before  he  can  claim  the  benefit  of  the  statute  the  continuance 
or  continuity  of  his  office  must  in  some  way  have  been  interrupted, 
as  by  judicial  discharge,  disclaimer,  or  breach  of  trust.  The  reason  of 
this  doctrine  is  that  his  trust  is  a  continuing  one.  He  has  many  duties 
to  perform  in  administering  the  estate,  and  is  presumed  to  be  engaged 
in  performing  them  in  subordination  to  his  trust,  and  not  to  be  main: 
taining  an  attitude  hostile  to  his  cestui  que  trust*  In  some  juris- 
dictions, however,  a  settlement  will  be  presumed  where  the  parties 
interested  in  the  estate  suffer  twenty  years  to  elapse  from  the  time 
an  administrator  may  be  called  to  a  final  settlement,  without  taking 
any  steps  to  compel  a  settlement,'  or  even  the  ordinary  statutes  of 
limitation  are  applied  on  the  ground  that  there  is  a  concurrent  rem- 
edy at  law  and  that  wherever  there  is  such  concurrent  remedy  the 
statute  must  also  apply  to  actions  in  chancery  and  probate.  It 
seems  that  the  statutory  period  is  to  be  computed  from  the  time 
when  an  action  for  an  accounting  might  have  been  brought,*  and 
that  a  lapse  of  time  sufficient  to  bar  an  action  on  the  administration 

18.  Main  v.  Brown,  72  Tex.  505,  10  Main  ▼.  Brown,  72  Tex.  505, 10  S.  W. 
S.   W.   571,   13   A.    S.    R.    823   and  571, 13  A.  S.  R.  823. 

note.  3.  Barkman  v.  Booth,  11  Beav.  273, 

19.  Dobler  v.  Strobel,  9  N.  D.  104,  18  L.  J.  Ch.  25,  12  Eng.  Rul.  Cas.  29. 
81  N.  W.  37,  81  A.  S.  R.  530.  4.  Salmon  v.  Wynn,  153  Ala.  538, 

20.  Liddel  v.  McYickar,  11  N.  J.  L.  45   So.   133,   15   Ann.   Cas.   478  and 
44, 19  Am.  Dec.  369.  note. 

1.  Duncan  v.  Tobin,  Cheves  £q.  (S.  5.  Ra^land  y.  Morton,  41  Ala.  344, 
C.)  143,  34  Am.  Dec.  605.  91  Am.  Dec.  516. 

2.  Salmon  v.  Wynn,  153  Ala.  538,  6.  Note:  15  Ann.  Cas.  483,  484. 
45  So.  133, 15  Ann.  Cat.  478  and  note; 
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bond  will  be  sufficient  to  prevent  proceedings  by  citation  to  compel 
the  filing  of  an  account.'  And  irrespective  of  the  doctrine  of  pre- 
scription, a  complainant's  laches  may  preclude  hira  from  invoking 
the  aid  of  equity  to  compel  an  accounting,  where,  by  reason  of  changed 
conditions,  great  danger  of  injustice  would  be  involved  in  such  relief.* 
Actual  performance  of  duties,  such  as  the  collection  of  rents,  has 
been  taken  as  amounting  to  an  act  done  in  the  administration  of 
the  estate,  sufficient  to  rebut  any  presumption  that  tlie  administration 
has  been  closed  so  as  to  deprive  the  probate  court  of  jurisdiction  to 
compel  an  accounting,  even  after  the  lapse  of  sixteen  years  of  inaction 
by  the  beneficiaries.'  Similarly,  an  application  of  the  doctrine  of 
prescription  was  refused  where  it  was  shown  that  within  twenty  years 
an  executor  filed  a  statement  of  his  accounts,  from  which  it  appeared 
that  at  the  time  of  the  filing  thereof  he  recognized  the  trust  as  con- 
tinuing.*" 

192.  Time  for  Accounting. — ^In  many  jurisdictions  an  executor  and 
administrator  is  required  to  exhibit  a  statement  of  the  accounts  of 
liis  administration  for  settlement,  with  proper  vouchers,  to  the  pro- 
liate  court  after  the  end  of  one  year  from  the  date  of  his  letters.*' 
Ff  the  estate  is  not  completely  settled  at  the  expiration  of  the  first 
year,  he  is  frequently  required  to  make  an  accounting  annually,** 
«>r  at  least  to  strike  the  balance  at  the  end  of  every  year,  so  as  to 
disclose  the  state  of  his  accounts  and  the  funds  in  his  hands.** 
\\'benever  cited  by  the  probate  court  for  that  purpose,  he  should  file 
an  account,**  and  this  court  generally  has  the  power  to  determine 
when  an  administrator  shall  make  a  final  settlement,  which  should  be 
as  soon  as  the  assets  of  the  estate  have  been  fully  administered.*' 
Normally  it  is  the  duty  of  the  personal  representative  to  prosecute 
tlie  settlement  of  the  estate  with  all  reasonable  diligence,**  and  he 
may  be  held  responsible  for  losses  occurring  by  reason  of  a  failure 
to  exercise  reasonable  diligence  and  care  in  the  performance  of  his 
duty  and  in  making  a  report  to  the  court  of  his  acts  in  reference  to 
the  estate.*'  Where  a  will  designates  the  time  within  which  the 
administration  of  the  estate  may  be  closed,  the  court  will  not  as  a 

7.  Philips  V.  State,  5  Ohio  St.  122,  Cheves  Eq.  (S.  C.)  143,  34  Am.  Dec. 
64  Am.  Dec.  635.  605. 

8.  Salmon  v.  Wj-nn,  153  Ala.  538,  13.  Granberry     v.     Granberry,     1 
45   So.   133,   15  Ann.   Gas.   478   and  Wash.  (Va.)  246,  1  Am.  Deo.  455. 
note.  14.  Re  Higrgins,  15  Mont  474,  39 

9.  Main  v.  Brown,  72  Tex.  505,  10  Pac.  506,  28  L.R.A.  116. 

S.  W.  571,  13  A.  S.  R.  823.  15.  Bropan  v.  Brogan,  63  Ark.  405, 

10.  Salmon  v.  Wynn,  153  Ala.  538,  39  S.  W.  58,  58  A.  S.  R.  124. 

45  So.  133, 15  Ann.  Gas.  478  and  note.       16.  Walls  v.  Walker,  37  Gal.  424,  99 

11.  Picot  V.   O'FaUon,  35  Mo.  29,  Am.  Dec.  290. 

86  Am.  Dec.  134.  17.  Re  Osbom,  87  Gal.  1,  25  Pae. 

12.  Picot  V.  O'Fallon,  35  Mo.  29,  36  157,  11  L.R.A.  264 
Am.    Dec.    134;    Duncan    v.    Tobin, 
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rule  require  a  settlement  at  an  earlier  time.'^  In  some  states  a  per- 
sonal representative  has  eighteen  months  to  receive  bills  against  the 
estate  and  to  come  to  a  settlement ;  -and  such  settlement  cannot  be 
enforced  sooner  except  under  unusual  circumstances.** 

193.  Proceedings  to  Compel  Accounting. — A  necessary  incident  to 
the  proper  exercise  of  the  jurisdiction  of  a  probate  court  is  the  power 
to  proceed  by  citation  or  atUichment  against  an  administrator  or 
executor  for  neglect  to  file  his  accounts  as  required  by  law.*"  If  an 
executor  or  administrator  fails  to  appear  in  response  to  a  citation  the 
court  may,  in  most  jurisdictions,  proceed  against  him  by  attachment 
proceedings.*  It  has  been  held,  however,  that  judgments  rendered 
by  the  court  against  executors  or  administrators  on  citations  to  account 
to  heirs  involving  mere  money  liabilities  or  indebtedness  to  them, 
and  not  any  specific  fund,  are  enforceable  only  by  execution  against 
property,  and  not  by  attachment  against  the  person  for  contempt.* 
Any  person  interested  in  an  estate  may  cite  the  executor  or  adminis- 
trator to  file  his  account.'  Thus,  the  citation  may  be  issued  at  the 
instance  of  an  heir,*  legatee,*  or  creditor ;  •  and  where  an  executor 
has  died  his  representatives  may  be  compelled  to  account  for  the  pro- 
ceeds of  the  estate  of  the  original  deceased  testator  by  the  heirs  of 
the  latter,  without  an  administration  de  bonis  non  on  the  testator's 
estate.'  A  petition  for  an  accounting  against  a  certain  person  cannot 
properly  be  united  by  an  administrator  with  a  petition  for  final  dis- 
tribution.* In  addition  to  the  jurisdiction  of  courts  of  probate  as 
to  proceedings  to  compel  an  accounting,  in  some  states  a  bill  in  equity 
may  be  brought  for  a  similar  purpose.* 

194.  Matters  Covered  by  Account. — As  a  general  rule  an  executor 
or  administrator  may  be  required  to  account  as  such  only  for  property 
coming  into  his  hands  which  constituted  assets  of  the  estate.**    All 

18.  Tuckerman  v.  Currier,  54  Colo.   S.  W.  571,  13  A.  S.  R.  823. 

25,  129  Pac.  210,  Ann.  Cas.  1914C  5.  Bendall  v.  Bendall,  24  Ala.  295, 
599.  60  Am.  Dec.  469. 

19.  Jackson  v.  Rowell,  87  Ala.  685,       6.  Sluirtloff  v.  Right,  66  W.  Va.  582, 
6  So.  95,  4  L.R.A.  637.  66  S.  E.  719,  135  A.  S.  R.  1041. 

20.  Jennison   v.   Hapgood,  7  Pick.       7.  Graff  v.  Castleman,  5  Rand.  (Va.) 
(Mass.)  1.  19  Am.  Dec.  258;  Picot  v.  195,  16  Am.  Dec.  741. 

O'Fallon,  35  Mo.  29,  8(i  Am.  Dec.  134;  8.  Cook's    Estate,   77   Cal.   220,   17 

Philips  V.  State,  5  Ohio  St.  122,  64  Pac.  923,  19  Pac.  431,  11  A.  S.  R. 

Am.  Dec.  635.  267,  1  L.R.A.  567. 

1.  Bendall  v.  Bendall,  24  Ala.  295,  9.  Covenhoven   v.    Rhuler,   2  Paige 
60  Am.  Dec.  409.  (N.  Y.)  122,  21  Am.  Dec.  73;  Teague 

2.  Everett  v.   Sparks,  107  Ga.   48,  v.  Dendv,  2  MeCord.  Eq.  (S.  C.)  207, 
32  S.  E.  878,  73  A.  S.  R.  107.  16  Am.  Dec.  643,  overruled  on  another 

3.  Ca.<!ev  v.  Brabec,  111  Minn.  43,  point  by  Taylor  v.  Taylor,  2  Rich.  Eq. 
126  N.   W.  401,  137  A.  S.  R.  531;  (S.  C.)  123.    See  supra,  par.  61. 
Poraeroy's  Appeal,  127  Pa.  St.  492,  10.  Note:   19  Ann.  Cas.  560.     See 
18  Atl.  4,  4  L.R.A.  367.  supra,  par.  109  et  seq.,  as  to   what 

4.  Main  v.  Brown,  72  Tex.  505,  10  are  assets. 

178 


Digitized  by  LjOOQ IC 


11  R.  C.  L.         EXECCTORS  AND  ADMINISTRATORS  f  195 

assets  included  in  the  inventory  must  usiially  be  accounted  for/* 
including  rents  collected  and  the  income  from  reed  estate,"  but  thel 
omission  from  an  executor's  account  of  any  reference  to  the  testator's 
real  estate  will  not  sustain  a  bill  on  behalf  of  legatees  to  open  the 
settlement  of  their  accounts,  if  no  power  was  given  them  over  the  real 
estate  except  so  far  as  necessary  to  pay  debts.^*  It  has  been  held  that 
an  administrator  is  not  chargeable  as  such  with  assets  of  his  intestate 
in  another  state,  even  though  they  have  come  into  his  hands.^*  But 
as  a  domiciliary  administrator  or  an  executor  may  have  authority  to 
receive  assets  from  without  the  jurisdiction  of  the  administration,  the 
true  rule  seems  to  be  that  apart  from  conflicts  between  domiciliary 
and  ancillary  administrations,  he  may  be  held  liable  for  all  assets  of 
the  decedent  which  lawfully  come  into  his  hands. ^'  In  making  his 
accounting  as  to  the  assets  of  the  estate  an  executor  or  administrator 
may  under  some  circumstances  account  for  undisposed  of  chattels 
by  producing  them  and  delivering  them  to  the  parties  entitled 
thereto.**  Where  he  renders  his  final  account  for  dollars  in  nimiero, 
without  distinction  of  currency,  it  will  be  taken  to  mean  constitutional 
and  not  depreciated  currency.*'  However,  in  some  cases  accounts  have 
been  permitted  to  be  stated  in  depreciated  paper  money  where  there 
was  no  other  mode  of  adjusting  the  suicount.**  As  elsewhere  seen,  in 
some  jurisdictions  a  debt  of  the  personal  representative  to  the  estate 
is  considered  cash  which  he  must  account  for  as  such,**  or  he  may  be 
required  merely  to  report  the  debt  as  existing  as  an  asset  of  the  estate, 
so  that  the  heirs  may  proceed  against  him  to  collect  the  amount  of 
his  debt  if  he  acquires  Uie  means  to  pay  it." 

195.  Allowance  of  Credits. — An  executor  or  administrator  has  the 
right  to  be  reimbursed  and  credited  in  his  accounts,  as  such,  with  com- 
missions,* and  all  other  reasonable  charges  and  disbursements  which 
have  been  made  for  the  benefit  of  the  estate,'  including  physicians' 

11.  Fay  v.  Mnzzejr,  13  Gray  (Maas.)       18.  Granberry  v.  Granbcrry,  1  Wash. 
53,  74  Am.  Deo.  619.  (Va.)  246,  1  Am.  Dec  455. 

12.  Smith  V.  Smith,  132  la.  700, 109       19.  See  snpra,  par.  116  et  seq. 

N.  W.  194,  119  A.  S.  R.  581.  20.  In  re  Walker,  125  CaL  242,  67 

Note:  40  L.R.A.  344.  Pae.  991,  73  A.  8.  R.  40. 

13.  Bradbury  v.  Wella,  138  la.  673,       1.  Thompson  ▼.  Mann,  65  W.  Va. 
115  N.  W.  880,  16  L.R.A.(N.S.)  240,  648,  64  S.  E.  920,  131  A.  8.  E.  987, 

14.  Mothland  v.  Wireman,  3  Pen  &  22  LJIA.(N.S.)   1094. 

W.  (Pa.)  185,  23  Am.  Dec.  7L  2.  Sanford  v.  Howard,  29  Ala.  684, 

15.  Fletcher   v.    Sanders,    7    Dana  68  Am.  Dec.  101;  Powell  ▼.  North, 
(Ey.)  345,  32  Am.  Dee.  96.  3  Ind.  392,  56  Am.  Deo.  613;  Ninamo 

16.  Stevens  v.   Meserve,   73  N.  H.  v.  Com.,  4  Hen.  &  M.   (Va.)   67,  4 
293,  61  Atl.  420,  111  A.  B.  R.  612.  Am.  Dec  488;  Thompson  ▼.  Mann,  85 

17.  Bailey  v.  DUworth,  10  Smedes  W.  Va.  648,  64  S.   E.  920,  131  A. 
A  M.  (Miss.)  404,  48  Am.  Dee.  760  S.  B.  087,  22  L.R.A.(N.S.)  1094. 

aad  n<^ 
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bills  and  the  funeral  expenses.*  So,  where  an  administrator  has  dis- 
charged a  debt  due  from  the  estate  of  his  intestate,  he  may  be  entitled 
to  have  it  allowed  in  the  account  of  his  administration,*  provided  it 
is  shown  that  the  debt,  if  paid  under  no  legal  compulsion,  was  never- 
theless such  as  could  have  been  enforced  against  the  estate.  In  all 
such  cases  he  is  not  regarded  as  in  any  worse  position  than  the  creditor 
was  at  the  time  of  the  payment.*  It  has  even  been  held  that  if  in  car- 
ing for  the  property  of  his  trust,  an  administrator  pays  money  improp-. 
erly,  it  is  the  proper  province  of  the  probate  court  to  reimburse  him  by 
crediting  such  disbursements  in- his  administration  account,  whether 
he  borrowed  the  funds  so  paid  out  or  took  them  from  his  own  pocket.* 
And  he  may  be  allowed  also  fees  incurred  in  an  attempt  to  sell  real 
property,  where  the  heirs  have  agreed  that  he  should  have  his  fees 
out  of  the  estate.*  Likewise,  it  seems  that  where  an  administrator 
discharges  the  debts  of  the  intestate  to  an  amount  exceeding  the  per- 
sonal assets,  he  may  have  equitable  relief  against  the  heirs,  and  be 
reimbursed  out  of  the  real  estate  which  has  descended  to  them.*  In 
short,  it  may  be  said,  generally,  that  the  law  does  not  visit  a  personal 
representative  with  severer  intendments  in  the  matter  of  allowances 
than  are  indulged  against  agents  generally.* 

196.  Objectioas  to  Accounts. — ^When  an  account  is  rendered  by  an 
executor  or  administrator  any  person  interested  may  appear  and  file 
an  objection  or  exception  to  the  items  or  matters  contained  in  ^t.** 
Within  this  rule  a  surety  on  a  probate  bond  is  a  party  interested 
in  the  accounts  of  the  principal,  and  for  that  reason  has  standing  to 
object  to  the  account.**  And  where  a  substantial  right  is  involved,  the 
right  of  an  executor  or  administrator  to  object  to  the  account  of  his 
coexecutor  or  coadministrator  seems  also  to  be  recognized."  So  also, 
where  an  administrator  has  been  surcharged  on  exceptions  to  his  ac- 
count, the  widow  and  all  the  heirs  are  entitled  to  participate  in  the 
entire  fund  as  finally  ascertained,  though  some  of  them  did  not  except 
to  the  account*'  But  the  next  of  kin  cannot  complain  of  the  payment 
of  an  item  by  the  administrator  without  its  allowance  by  the  court, 

3.  McClellan  ▼.  Filson,  44  Ohio  St.    (Ey.)  419,  48  Am.  De&  400. 

184,  5  N.  E.  861,  68  Am.  Rep.  814.       9.  Henderson  v.  Simmons,  33  Ala. 

4.  Qoldea  Gate  Undertaking  Co.  v.  291,  70  Am.  Dec.  590. 

Taylor,   168   Cal.   94,  141   Pao.   922,  10.  Lndch  v.  Medin,  3  Nev.  93,  93 

52  L.R.A.(N.S.)  1152;  Lawrenee  v.  Am.  Dec.  376;  Lambright  v.  Lam- 
Eitteridge,  21  Conn.  577,  56  Am.  Dec.  bright,  74  Ohio  St.  198,  78  N.  E.  265, 
386.  6  Ann.  Cas.  807. 

5.  Roberts  v.  Rogers,  28  Miss.  162,  11.  Baasett  v. .  Fidelity  ft  Deposit 
81  Am.  Dec.  642.  Co.,  184  Mass.  210,  68  N.  £.  205,  100 

6.  Merchants'  Nat  Bank  v.  Weeks,  A.  S.  R.  552. 

53  Vt.  115,  38  Am.  Rep.  66L  12.  Note:  22  L.R.A.(N.S.)  1119. 

7.  Zimmer  y.  Saier,  155  Mich.  388,       13.  Charlton's  Appeal,  34  Pa.   8t 
119  N.  W.  433,  130  A.  S.  R.  575.      473,  76  Am.  Deo.  673. 

8.  Tavlor    v.    Taylor,   8    B.    Mon 
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where  it  is  less  in  amount  than  the  balance  due  the  administrator  for 
overpayment  in  the  distribution  of  the  estate.**  In  some  jurisdictions 
bills  in  equity  may  be  filed  in  order  to  surcharge  an  executor  or 
administrator  and,  falsify  his  account.** 

197.  General  Jurisdiction  over  Accounts;  Reference. — ^Though 
courts  of  probate  or  the  orphans'  courts  have  general  jurisdiction  over 
the  accounts  of  executors  and  administrators,*'  and  have  power  to 
examine  into  the  accounts  and  vouchers  and  to  consider  and  deter- 
mine objections  which  may  be  made  in  reference  thereto,*'  in  many 
jurisdictions  such  an  account  is  not  immediately  passed  on  by  the 
probate  court,  but  is  first  referred  to  an  auditor  or  referee,*'  whose 
report  is  subject  to  confirmation,  modification  or  rejection  by  the 
court,  the  object  sought  to  be  attained  by  the  reference  being  the 
expedition  of  business.*'  The  auditor  or  referee  is  generally  em- 
powered to  take  testimony  and  make  findings  of  fact,  and  it  is  not 
essential  that  his  report  should  disclose  the  evidence  on  which  his 
findings  are  based.*"  Exceptions  to  the  report  may  be  filed  by  either 
the  administrator  or  any  person  interested.*  In  some  states  where 
the  probate  court  has  come  to  difiFerent  conclusions  as  regards  an 
account  which  has  already  been  passed  on  by  a  referee,  it  is  customary 
for  the  court  to  remand  the  case  to  the  referee  with  directions  to 
restate  the  account  in  accordance  vrith  the  opinion  of  the  court*  The 
whole  procedure  in  the  probate  court  in  adjusting  the  accounts  of 
executors  and  administrators  appears  to  be  modeled  on  equitable 
forms.' 

198.  Effect  of  Annual  Accounts. — ^A  distinction  is  to  be  observed 
between  orders  and  decrees  made  during  the  settlement  of  an  estate 
which  are  merely  preparatory  to  a  final  settlement  and  distribution, 
and  a  final  decree  adjusting  and  closing  an  administration  account. 
Only  the  latter  possesses  the  elements  of  a  final  judgment ;  the  former 
are  preliminary  and  subject  to  change  or  modification,  as  the  exigencies 

14.  Knapp  v.  Jessup,  146  Mich.  348,  Am.  Rep.  191;  McConnico  v.  Cuizen, 
109  N.  W.  666,  117  A.  8.  B.  646,  2  CaU  (Va.)  358,  1  Am.  Dec.  540; 
7  L.R.A.(N.S.)  617.  Sims  v.  Sims,  94  Va.  580,  27  N.  E. 

15.  Meeks    v.    Thompson,    8    Grat.  436,  64  A.  S.  R.  772. 

(Va.)  134,  56  Am.  Dec.  134;  Taylor  19.  Barefleld  v.  RoseU,  177  N.  Y. 

v.  Taylor,  66  W.  Va.  238,  66  S.  E.  387,  69  N.  E.  732,  101  A.  S.  R.  814. 

690,  19  Ann.  Gas.  414.  20.  Mathews  v.  Sheehan,  76  Conn. 

16.  Turner  v.  Egerton,  1  Gill  &  J.  654,  57  Atl.  694,  100  A.  S.  R.  1017. 
(Md.)  430,  19  Am.  Dec.  235;  Moth-  1.  Fox  v.  Wilcocks,  1  Bin.  (Pa.) 
land  V.  Wireman,  3  Pen  &  W.  (Pa.)  194,  2  Am.  Dec.  433. 

185.  23  Am.  Dec.  71.  2.  Tart  v.  Tart,  154  N.  C.  602,  70 

■     17.  Bendall  v.  Bendall,  24  Ala.  295,   8.  E.  929,  Ann.  Cas.  1912A  952;  Meeks 

60  Am.  Dec.  469.  v.  Thompson,  8  Grat.  (Va.)   134,  56 

18.  Matter  of  McPhee,  156  Cal.  335,   Am.  Dec.  134. 
104  Pae.  455,  Ann.  Cas.  1913E  899;       3.  Heppe  v.   Szczepanski,   209   IIL 
Johnson  v.  Hedrick,  33  Ind.  129,  5   88,  70  N.  E.  737,  101  A.  S.  R.  221. 

181 


Digitized  by  LjOOQ IC 


i  199  EXECUTORS  AND  ADMINISTRATORS  U  R.  C.  L. 

of  the  case  and  the  demands  of  justice  require.*  Annual  settlements 
of  executors  and  administrators  are  not  conclusive  on  the  parties 
interested  in  the  estate,  and  at  the  final  settlement  they  may  show 
errors  in  the  previous  annual  settlements,  which  may  be  corrected  by 
the  probate  court.*  For  example,  the  court  may  re-examine  former 
accounts  of  a  deceased  executrix  on  the  settlement  of  a  subsequent 
account  filed  by  her  surviAdng  husband,  and  charge  back  sums  erro- 
neously allowed  in  such  former  accounts,  especially  where  it  does 
not  appear  that  any  one  interested  in  the  ultimate  disposition  of  the 
estate  appeared  or  was  represented  at  the  settlement  of  the  prior 
accounts.*  So  also,  where  by  reason  of  failure  to  produce  the  necessary 
vouchers  required  by  statute,  credits  are  rejected  on  an  annual  accoimt- 
ing,  they  may  be  included  in  a  subsequent  account  and  be  allowed  on 
production  of  the  vouchers.  Nor  is  an  annual  account  in  any  way 
conclusive,  even  as  against  the  heirs,  legatees,  and  creditors,  except 
as  to  such  items  as  are  included  in  the  account  and  actually  passed 
on  by  the  court.'  It  has  been  said  that  the  only  validity  and  effect 
which  can  be  given  to  an  account  improperly  filed  and  allowed  as  a 
final  account  is  as  to  items  therein  mentioned,  and  that  it  cannot  pro- 
tect the  administratrix  from  liability  for  other  items.* 

Diitribution 

199.  Distribution  in  General. — It  is  the  duty  of  an  executor  or 
administrator  to  distribute  the  estate  according  to  law.'  Such  a  dis- 
tribution is  a  part  of  the  machinery  of  the  law  whereby  those  who 
are  entitled  to  share  in  the  estate  and  the  particular  quantum  and 
portion  each  is  to  receive  as  representing  his  or  her  share  are  ascer- 
tained, determined,  and  set  out.  The  object  of  the  distribution  is 
the  division  of  the  estate  to  those  who  were  entitled  to  it  upon  the 
death  of  the  decedent.  It  operates  in  prsesenti,  is  governed  by  con- 
ditions existing  at  the  testator's  death,  and  deals  only  with  definite, 
ascertainable  and  ascertained  persons.*"  A  decree  of  a  probate  court 
which  adjusts  the  accounts  of  an  administrator  and  determines  the 
amount  due  may  have  the  effect  of  a  final  decree  of  distribution  with- 
out any  actual  ordering  that  the  amount  due  should  be  paid.**  But 
after  an  account  has  been  filed  and  approved  a  general  finding  of 
a  balance  in  the  hands  of  an  executor  or  administrator  and  an  order 
to  distribute  it  according  to  law,  does  not  necessarily  determine  either 

4.  Mix's  Appeal,  35  Conn.  121,  95       8.  Matthews   v.   Douthitt,   27    Ala. 
Am.  Dec.  222.  273,  62  Am.  Dec.  765. 

5.  Picot  V.  O'Fallon,  35  Mo.  29,  86       9.  Note:  138  A.  S.  R.  536. 

.\m.  Dee.  134  and  note.  10.  Gerard    v.    Beecher,    80    Conn. 

6.  Wiggin  V.  Swett,  6  Mete.  (Mass.)  363,  68  Atl.  438.  15  L.R.A.(N.S.)  900. 
19-1.  39  Am.  Dec.  716  and  note.  11.  Lyles  v.  McCIure,  1  Bailey  L. 

7.  Walls  V.  Walker,  37  Cal.  424,  99  (S.  C.)  7,  19  Am.  Dec.  648. 
Am.  Dec.  290. 
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the  persons  entitled  under  the  law  or  the  amount  to  which  each  is 
entitled.  Difficult,  and  sometimes  intricate,  questions  arise  in  ascer- 
taining who  are  distributees,  or  how  and  in  what  proportions  the 
fund  is  to  be  distributed  according  to  law.  An  executor  or  adminis- 
trator may,  if  he  thinks  proper,  voluntarily  pay  out  the  distributive 
fund  before  a  final  determination  of  the  identity  and  rights  of  the 
several  distributees,  but  he  cannot  be  compelled  to  do  so  until  the 
claimants  have  established  their  rights  as  may  be  provided  by  law.** 
In  many  instanced  a  partial  distribution  may  properly  be  made  of 
funds  available  for  that  purpose  without  waiting  for  a  final  dis- 
tribution,** but  the  distribution  of  all  the  property  of  an  estate  can 
be  had  only  on  the  final  settlement  of  the  account  of  the  executor  or 
administrator.**  After  an  estate  has  once  been  administered  and 
closed,  the  heirs  and  distributees  have  full  ownership  of  decedent's 
property,  with  all  the  incidental  rights  of  control  and  disposition.*'  If 
after  settlement  of  his  account  the  personal  representative  retains  a 
balance  in  his  hands  he  may  be  liable  therefor  merely  as  a  debtor  so 
that  the  statute  of  limitations  may  begin  to  run,  especially  if  at  the 
settlement  he  denies  liability  for  the  amount  represented  by  such 
balance.**  In  this  connection,  however,  it  should  be  noted  that 
some  courts  have  held  that  even  after  final  account  and  distribution 
an  executor  or  administrator  still  continues  to  be  a  trustee.*'  Where 
a  party  is  acting  in  the  double  capacity  of  administrator  of  a  decedent's 
estate  and  guardian  of  his  minor  heirs,  and  it  becomes  his  duty  as 
administrator  to  pay  to  himself  as  guardian  a  sum  of  money  distrib- 
uted to  his  wards,  as  a  rule  the  law  presumes  such  payment  to  have 
been  made  by  him ;  but  this  presumption  may  be  rebutted,  and  it  has 
been  held  that  where  he  charges  himself  with  the  fund  as  adminis- 
trator, but  refrains  from  charging  himself  with  it  as  guardian,  the 
presumption  of  a  transfer  of  the  fund  is  rebutted.**  It  has  been 
held  that  neither  negligence  nor  fraud  can  be  predicated  upon  a 
mistake  in  which  all  the  persons  interested  shared.** 

200.  Final  Decree. — While  a  decree  of  distribution  does  not  create 
the  title  in  the  distributees,  it  is  an  adjudication  and  determination 
of  those  who  acquire  the  title  of  the  deceased  and  becomes  final  and 
conclusive  on  that  question  if  not  seasonably  attacked.'*    A  collateral 

12.  Henry  v.  Doyle,  82  Ohio  St.  113,  16.  App    v.    Dreisbach,    2    Rawle 
91  N.  E.  990,  137  A.  S.  R.  769.  (Pa.)  287,  21  Am.  Dec  447. 

13.  Toland  v.  Earl,  129  Cal.  148,  61  17.  Robinson  v.  Ring,  72  Me.  140, 
Pac.  914,  79  A.  S.  R.  100;  Succession  39  Am.  Rep.  308. 

of  Allen,  48  La.  Ann.  1036,  20  So.  193,  18.  Wilson  v.  Wilson,  17  Ohio  St. 

55  A.  S.  R.  295.  150,  91  Am.  Dec.  125. 

14.  In  re  Gird,  157  Cal.  534,  108  19.  Williams  v.  Harrell,  43  N.   C. 
Pac.  499,  137  A.  S.  R.  131.  123,  55  Am.  Dec.  442. 

15.  Fisk  V.  Norvel,  9  Tex.  13,  58  20.  Cunha  v.  Hughes,  122  Cal.  Ill, 
Am.  Dec.  128.  54  Pac.  535,  68  A.  S.  R.  27;  In  re 
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attack  upon  the  decree  will  not  be  allowed  except  for  lack  of  juris- 
diction.* It  is  usually  given  such  conclusive  effect  that  it  is  con- 
sidered as  supersieding  the  will  and  prevailing  over  any  provision 
thereof  inconsistent  with  the  decree.*  It  constitutes  not  'only  the 
law  of  the  personalty  but  also  of  the  real  estate,  and  will  be  so  con- 
sidered even  in  other  jurisdictions.'  And  a  decree  on  an  accounting 
by  an  executor  of  an  executor  may  operate  as  a  final  decree  for  a  debt 
due  from  the  deceased  executor  to  his  decedent's  estate.* 

201.  Effect  as  Res  Judicata. — If  made  in  conformity  with  law," 
a  final  decree  as  to  the  distribution  in  an  estate  is  conclusive  as  to 
every  matter  involved  and  constitutes  a  bar  to  further  proceedings 
concerning  the  same  matter,  not  only  in  courts  of  probate  jurisdic- 
tion but  in  all  other  courts.*  It  has  the  force,  of  res  judicata  both 
at  law  and  in  equity,  and  will  not  be  vacated  or  annulled  by  courts 
of  equity  except  on  the  establishment  of  some  well  recognized  ground 
for  equitable  relief.'  Thus  a  decree  of  the  proper  court  settling  an 
estate  and  adjudging  to  the  distributees  their  respective  shares,  is  as 
conclusive  as  a  decree  in  chancery  or  the  judgment  of  a  court  of  law.* 
All  the  parties  are  concluded  thereby,"  including  sureties  on  the  bond 
of  the  accountant.**  So,  the  executor  or  administrator  is  thereby 
protected  from  liability  in  regard  to  payments  made  by  him  pursuant 
to  the  decree."  It  Ls  also  entitled  to  the  same  favorable  presumptions 
which  are  accorded  to  the  judgments  of  all  courts  of  record.**  And 
in  many  jurisdictiorus  it  may  be  made  the  exact  equivalent  of  a  judg- 
ment in  a  court  of  law  by  being  filed  in  the  office  of  the  court  of 
record  for  law  cases  of  the  county  in  which  the  probate  court  is 
located.*' 

Ostlund,  57  Wash.  359,  106  Pac.  1116,  7.  Not«:    106  A.   S.   R.  640.     See 

135  A.  S.  R.  990.  generally;  Judgments. 

1.  Harris  v.  Starkey,  176  Mass.  445,  8.  Slatter  v.  Glover,  14  Ala.  648,  48 
.57  N.  E.  698,  79  A.  S.  R.  322;  Teynor  Am.  Dec.  118;  McLaughlin  v.  Mc- 
V.  llcible,  74  Wash.  220,  133  Pae.  1,  Laiighlin,  4  Ohio  St.  508,  64  Am.  Dec. 
46  L.R.A.(N.S.)   1033.  603. 

2.  Goad  V.  Montgomery,  119  Cal.  9.  Cunha  v.  Hughes,  122  Cal.  Ill, 
552,  51  Pac.  681,  63  A.   S.  R.  145.  54  Pac.  535,  68  A.  S.  R.  27;  Shelby 

3.  Toland  v.  Earl,  129  Cal.  148,  61  v.  Crcighton,  65  Neb.  485,  91  N.  W. 
Pap.  914,  79  A.  S.  R.  100.  369,  101  A.  S.  R.  630. 

4.  Smith  V.  Seafon,  117  Pa.  St.  382,  10.  Bassett  v.  Fidelity  &  Deposit 
11  Atl.  6fil,  2  A.  S.  R.  668.  Co.,  184  Mass.  210,  68  N.  E.  205,  100 

5.  Muskingum  Bank  v.  Carpenter,  7  A.  S.  R.  552. 

Ohio  pt.  1,  21,  28  Am.  Dec.  616,  over-  11.  Harris   v.    Starkey,   176   Masa. 

ruled  on  another  point  by  White  v.  445,  57  N.  B.  698,  79  A.  S.  R.  322. 

Deiiman,  1  Ohio  St.  111.  12.  Baldwin   v.  Davidson,  139  Mo. 

6.  Young  V.  Bvrd,  124  Mo.  590,  28  118.  40  S.  W.  705,  61  A.  S.  R.  460. 
S.  W.  83,  46  A.  S.  R.  461 ;  Shelbv  v.  13.  App  v.  Dreisbach,  2  Rawie 
Creighton,  65  Neb.  485,  91  N.  W.  369,  (Pa.)  287,  21  Am.  Dec.  447. 

101   A.  S.  R.  630. 
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Notice 

202.  Necessity  of  Notice  Generally. — At  common  law  when  nnder 
a  decree  in  an  administration  proceeding  an  intestate's  estate  was 
distributed  among  persons  foimd  to  be  his  next  of  kin,  another  person 
claiming  to  be  next  of  kin  and  who  was  not  aware  of  the  proceedings, 
could  thereafter  sue  the  persons  who  had  shared  in  the  distributioB 
for  restitution.^*  In  some  jurisdictions  to-day  this  principle  is  recog- 
nized, and  the  courts  hold  that  if  through  ignorance  or  mistake  on 
the  part  of  the  executor  and  the  probate  judge  a  decree  of  distribution 
omits  one  of  the  heirs  at  law  of  the  decedent,  and  such  heir  had  no 
notice  or  knowledge  of  the  probate  of  the  will  or  the  application  for 
distribution,  the  court  may,  on  his  petition,  grant  him  relief  by  giving 
him  a  right  to  recover  of  the  other  heirs  the  sums  received  by  them 
in  excess  of  their  shares.**  In  other  jurisdictions  such  heir  or  party 
in  interest  may  treat  the  proceedings  in  which  the  accounting  was 
had  as  void,  and  institute  new  proceedings  to  compel  an  accounting, 
without  the  necessity  of  coming  in  under  the  prior  one  by  motion 
to  open  that  decree.^'  But,  in  the  absence  of  statute,  personal  notice 
is  not  a  prerequisite.'^'  One  proceeding  to  compel  a  second  accounting 
by  an  administrator  on  the  ground  that  the  first  was  void  as  to  him 
because  he  was  not  made  a  party  to  it,  should  give  notice  to  the  parties 
who  appeared  in  and  were  affected  by  the  original  proceedings.**  It 
has  been  said  that  a  decree  upon  the  settlement  of  the  administrator's 
account  relating  to  the  ancestor's  estate  binds  a  minor  heir  whose 
guardian  had  notice  of  the  proceeding  uid  is  present,  but  that  it  has 
no  effect  on  the  minor's  rights  if  he  had  no  guardian.*' 

203.  Notice  of  Accounting. — ^In  some  jurisdictions  the  laws  require 
that  an  executor  or  administrator  shall  give  public  notice  for  a 
designated  length  of  time  as  to  his  intention  to  make  final  settlement. 
Thereby  constructive  notice  is  given  to  all  parties  interested,  who 
thus  have  an  opportunity  of  contesting  the  accounts.***  A  settlement 
of  an  estate  made  after  the  prescribed  notice  is  generally  conclusive 
upon  all  interested  parties.*  And  it  has  been  decided  that  unknown 
next  of  kin  of  an  intestate  may  be  bound  by  the  administrator's 
accounting  where  a  citation  running  to  persons  unknown  has  been 

14.  David  v.  Prowd,  1  Myl.  &  K-      18.  In  re  Killan,  172  N.  T.  647, 
200,  2  L.  J.  Gh.  68,  2  Eng.  Rul.  Cas.  65  N.  E.  561,  63  L.R.A.  95. 
245.  19.  Stevens  v.  Meserve,  73  N.  H. 

16.  Harris  v.  Starkey,  176  Mass.  293,  61  Atl.  420,  111  A.  S.  R.  612. 
445,  57  N.  E.  698,  79  A.  8.  R.  322.   See  Guardian  and  Ward;   Infants. 

16.  Clark©  v.  Perry,  5  Cal.  58,  63  20.  Stubblefield  v.  McRaven,  6 
Am.  Dec.  82:  In  re  Eillan,  172  N.  Snicdes  &  M.  (Miss.)  130, 43  Am.  Dec. 
Y.  547,  65  N.  E.  561,  63  L.R.A.  95  502. 

and  note.  1.  Toland  ▼.  Earl,  129  CaL  148,  63 

17.  Daly  ▼.  Pennie,  86  Cal.  552,  25  Pac.  914,  79  A.  S.  R.  100. 
Pac.  67,  21  A.  S.  R.  61. 
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issued  as  provided  by  statute."  Sometimes  a  distiiiction  is  recognized 
between  an  annual  and  a  final  settlement,  in  that  as  to  the  former  no 
notice  is  required  to  be  given  to  the  parties  interested,  and  hence  it  is 
an  ex  parte  proceeding;  but  a  final  settlement  cannot  be  made  without 
the  publication  of  a  notice  to  the  parties  interested  that  the  adminis- 
trator intends  to  make  such  settlement  at  the  next  term  of  the  court.* 
Where  an  executor  has  made  a  partial  accounting,  without  the  presence 
of  or  notice  to  the  parties  interested,  and  not  otherwise  passed  upon 
by  the  court  than  by  its  acceptance  of  it,  the  question  of  allowance  or 
disallowance  of  items  included  in  that  accounting  is  an  open  one  on 
the  final  accounting.*  It  seems  that  in  determining  the  regularity  of 
accounting  proceedings,  the  court  may  presume  that  notice  of  settie- 
ment  of  the  account  by  the  probate  court  was  duly  given  to  the  parties 
interested,  though  the  record  does  not  show  such  notice.* 

204.  Notice  of  Distribution. — Two  distinct  questions  are  involved 
in  reference  to  the  necessity  of  notice  being  given  to  parties  in  interest 
as  to  the  making  of  distribution  in  an  estate.  One  involves  the  regu- 
larity of  the  proceeding  as  to  parties  who  have  already  received  notice 
of  the  administration  proceedings  and  the  other  the  question  as  to 
the  effect  of  a  distribution  made  without  notice  to  one  who  has  never 
been  brought  in  as  a  party  and  has  never  received  any  notice  of  the 
proceedings.  As  a  rule  the  court  must  have  jurisdiction  over  aU  of 
the  heirs  and  parties  in  interest,*  but  the  parties  already  on  the  record 
or  who  have  already  received  notice  of  the  proceedings  are  not  usually 
entitled  to  any  notice  of  the  making  of  an  order  of  distribution.'  So, 
if  final  settlement  of  an  estate  has  been  adjudged  showing  a  balance 
in  the  hands  of  the  executor  for  distribution,  thd  order  of  the  court 
for  distribution  usually  follows  as  a  natural  consequence,  and  the 
executor,  in  contemplation  of  law,  is  in  court  for  that  purpose  until 
the  order  is  made.  It  has  been  held  that  he  is  not  entitied  to  notice 
that  such  order  is  to  be  made  and  that  it  may  be  made  in  his  absence 
in  spite  of  an  unfulfilled  promise  of  the  court  to  notify  him  when  the 
order  would  be  made."  Statutes  may,  however,  provide  for  the  giving 
of  notice  either  by  publication  or  otherwise  of  decrees  of  distribution. 
In  order  that  the  proceedings  may  be  regular  there  should  be  a  com- 
pliance with  the  statutory  requirements; '  and  the  decree  is  subject 

2.  In  re  KiUan,  172  N.  T.  547,  65  107  Pac.  191,  135  A.  S.  B.  999.    See 
N.  E.  561,  63  L.R.A.  95.  supra,  par.  202,  as  to  the  effect  of 

3.  Picot  V.  O'Fallon,  35  Mo.  29,  86  distribution  without  notice  of  the  pro- 
Am.  Dec.  134  and  note.     See  supra,  ceedings. 

par.  198,  as  to  effect  of  annual  settle-  7.  Buckley  v.  Superior  Court,  102 

ments.  Cal.  6,  36  Pac.  360,  41  A.  S.  R.  135. 

4.  Potter's  Appeal,  66  Conn.  1,  12  8.  State  v.  Henderson,  164  Mo.  347, 
A.tl.  513,  7  A.  S.  R.  272.  64  S.  W.  138,  86  A.  S.  R.  618. 

6.  Sever  v.  Rus.sell,  4  Cush.  (Mass.)       9.  In   re    Ostlund,   57   Wash.   359, 
513,  50  Am.  Dec.   811.  106  Pac.  1116,  136  A.  S.  R.  990. 

6.  Horton  v.  Barto,  57  Wash.  477, 
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to  collateral  attack  if  notice  of  application  therefor  is  not  given  for 
the  time  which  the  statute  makes  a  prerequisite  to  the  making 
thereof.** 

Correction  of  Errors  and  AppeaU 

205.  Power  of  Probate  Court  to  Correct  Mistakes. — As  a  genial 
role  probate  courta^have  the  power  to  correct  errors  or  mistakes  in 
their  decrees  **  and  to  permit  executors  and  administrators  to  make 
corrections  in  their  accounts.*'    Even  a  final  account  is  subject  to 
correction  when  mistake  is  proved  to  the  satisfaction  of  the  probate 
court.**    So,  where  a  mistake  appears  in  a  former  settlement  it  may 
be  corrected  in  a  subsequent  one.*^    Thus,  if  an  executor,  who  is  also 
the  residuary  legatee,  charges  himself  mtii  the  rents  of  certain  prop- 
erty, to  which  he  is  himself  entitled,  he  may  have  such  mistake  cor* 
rec^  in  a  subsequent  account.*'    And  again  a  court  of  probate  has 
power,  in  its  final  decree  settling  an  administration  account,  to  correct 
any  errors  made  in  any  former  and  partial  settlement  of  the  account** 
Or  it  may  order  its  proceedings  amended  by  adding  to  an  adminis- 
trator's account  an  affidavit  previously  taken  in  court  but  not  filed.*' 
Evidence  is  sometimes  admitted  to  show  such  mistakes,**  but  it  has 
also  been  held  that  they  may  be  corrected,  provided  this  can  be  done 
from  the  face  of  the  record  without  opening  the  proof  as  to  the 
accounts  allowed,  but  that  if  the  mistake  or  error  can  be  shown  only 
by  going  anew  into  the  proof  the  account  cannot  be  reopened.*'    It 
is  sometimes  provided  by  statute  that  on  every  settlement  of  an  account 
by  an  executor  or  administrator  all  his  former  accounts  may  be  so 
far  opened  as  to  correct  any  mistake  or  error  therein,  excepting  that 
a  matter  in  dispute  between  two  parties  previously  heard  and  deter- 
mined by  the  court  cannot  be  reopened  without  the  permission  of 
the  court** 

206.  Appeal. — An  i^peal  usually  Ues,  as  in  other  cases,  from  a 
final  decree  as  to  the  distribution  of  an  estate.*     But  only  a  party 

10.  Teynor  v.  Heible,  74  Wash.  222,  Am.  Deo.  222;  Ldddel  v.  MeVidcar,  11 
133  Pac.  1,  46  L.B.A.(N.S.)  1033.  N.  J.  L.  44,  19  Am.  Dec.  369. 

11.  Harris   v.    Starkey,   176   Mass.  17.  Kennedy  v.  Wachsmuth,  12  Serg. 
445,  57  N.  E.  698,  79  A.  8.  R.  322.  &  R.    (Pa.)   171,  14  Am.  Dec   676. 

12.  Brown  v.  Baion,  162  Mass.  66,  18.  Mix's  Appeal,  35  Conn.  121,  95 
37  N.  E.  772,  44  A.  S.  R.  331;  Lam-  Am.  Dec.  222. 

blight  V.  Lambright,  74  Ohio  St  198,  19.  Lncich  v.  Medin,  3  Nev.  93,  93 

78  N.  E.  265,  6  Ann.  Cas.  807.  Am.  Dec  376. 

13.  Liddel  v.   MoViokar,  11  N.  J.  20.  Lambright     v.     Lambright,    74 
L.  44,  19  Am.  Dec  369.  Ohio  St  198,  78  N.  E.  265,  6  Ann. 

14.  Lucich  V.  Medin,  3  Nev.  93,  93  Cas.  807. 

Am.  Dec  376.  1.  Mix's  Appeal,  35  Conn.  121,  95 

15.  Brown  y.  Baron,  162  Mass.  66,  Am.  Dec  222;   In  i«  Fishbeck,  146 
37  N.  E.  772,  44  A.  S.  R.  331.  Mich.  348,  109  N.  W.  666,  117  A.  S. 

16.  Mix's  Appeal,  35  Conn.  121,  95  R.  646,  7  L.R.A.(N.S.)  617.    See  gen- 
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aggrieved  by  a  specific  provision  of  the  decree  can  object  thereto  or 
take  an  appeal.'  Thus  it  has  been  held  that  where  an  administrator 
has  no  pecuniary  or  personal  interest  or  property  right  which  can  be 
affected  by  a  decree  of  distribution  of  funds  shown  by  his  account 
to  be  in  his  hands,  he  cannot  be  considered  a  party  aggrieved  and 
therefore  has  no  standing  to  appeal,  but  that  an  assignee  of  the  dis- 
tributive share  of  one  of  the  heirs  at  law  has  a  pecuniary  interest 
.  and  property  rights  which  may  be  directly  afffcted,  and  therefore 
may  appeal  from  the  decree.* 

207.  Bill  of  Review. — ^In  order  to  correct  an  erroneous  account,  or 
decree  settling  an  account,  a  bill  of  review  may  generally  be  brought 
by  parties  in  interest  in  accordance  with  the  generally  accepted  rules 
of  equity  practice,*  and  the  question  of  laches  is  determinable  upon 
the  same  equitable  considerations.'  Where  a  bill  of  review  is  granted 
on  the  question  whether  an  item  was  a  legal  charge  under  the  facta 
of  the  case,  the  question  whether  the  evidence  supports  the  find- 
ing of  fact  on  which  the  decree  was  based  is  not  open  for  considera- 
tion.* Nor  will  a  bill  for  the  resettlement  of  the.  administration 
account  be  allowed  for  the  purpose  of  relitigating  the  same  matters 
which  were  at  issue  and  determined  in  a  previous  suit  between  the 
same  parties.' 

208.  Review  In  Equity  Generally. — ^A  court  of  equity  has  the 
power  to  inquire  into  the  final  account  of  an  executor  and  to  hear 
evidence  to  falsify  and  surcharge  the  account  for  fraud.*  Thus,  where 
fraud  has  been  practiced  by  an  administrator  in  the  settlement  of 
his  account,  a  court  of  equity  will  set  aside  the  settlement  and  direct 
a  new  one  in  the  probate  court,*  and  a  misrepresentation  by  the 
accountant  of  the  facts  involved  in  reference  to  matters  in  the  account 
may  be  sufficient  to  establish  a  case  of  fraud  warranting  equitable 
relief.^*  So  also  it  has  been  held  that  where  a  probate  judge,  on 
being  informed  by  persons  interested  in  an  administrator's  account 
that  they  desired  to  contest  it,  replied  that  when  it  was  filed  he  would 

erally,  Afpial  amd  Error,  voL  2,  p.  34  So.  90S,  96  A.  S.  B.  26. 

30  et  seq.  7.  aibson  v.  Qreen,  89  Va.  624,  16 

2.  Casey  v.  Brabec,  lU  Minn.  43,   S.  E.  661,  37  A.  S.  B.  888. 

126  N.  W.  401, 137  A.  S.  B.  531.  See  8.  Brackenridge  v.  Holland,  2 
generally,  Appeal  and  Ebrob,  toL  2,  Blackf.  (Ind.)  377,  20  Am.  Dec.  123; 
p.  52  et  seq.  Lucidi  v.  Media,  3  Nev.  93,  93  Am. 

3.  Stilphen's  Appeal,  100  Me.  148,  Dec.  376;  rroebrich  v.  Lane,  45  Ore. 
60  AtL   888,  4  Aon.   Gas.  158.  13,  76  Pac.  351,  106  A.  S.  R.  634  and 

4.  Taylor  v.  Crook,  136  Ala.  354,  note;  EIrod  v.  Lancaster,  2  Head. 
34  So.  906,  96  A.  S.  B.  26;  Leach  (Tcnn.)  571,  76  Am.  Dee.  749;  Taylor 
V.  Cowan,  125  Tenn.  182,  140  S.  W.  v.  Taylor,  66  W.  Va.  238,  66  S.  E. 
1070,  Ann.  Cas.  1913C  188.  See  690,  19  Ann.  Cas.  414.  See  also 
Equitt,  vol.  10,  p.  667  et  seq.  Equitt,  vol.  10,  p.  355. 

5.  Fr*ebrich  v.  Lane,  45   Ore.  13,       9.  Green  v.  Creighton,  10  Smedes  ft 
76  Pac.  351,  106  A.  S.  R.  634.     See   M.   (Miss.)   159,  48  Am.  Dec.  742. 
EQurrr,  voL  10,  p.  395  et  seq.  10.  Mock  v.  Steele,  34  Ala.  198,  73 

6.  Taylor  ▼.  Crook,  136  Ala.  354,   Am.  Dec.  455. 
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approve  it  if  fair  on  its  face  and  that  they  could  then  appeal,  a 
determination  was  shown  on  his  part  to  approve  it,  whether  right  or 
wrong  in  fact,  which,  when  followed  hy  his  approval  of  the  account 
after  filing,  without  giving  any  opportunity  to  contest  it,  constituted 
a  fraudulent  and  collusive  arrangement  between  him  and  the  adminis- 
trator, entitling  the  persons  interested  to  relief  in  equity.**  But  a 
settlement  cannot  be  impeached  in  a  separate  suit  by  parties  having 
notice  of  tiie  proceeding  because  of  fraud  in  an  item  which  was  a 
matter  of  consideration  by  the  probate  court.**  Nor  can  a  final  decred 
be  opened  except  on  allegation  and  proof  of  fraud  or  other  ground 
for  equitable  interference,  and  the  bill  must  state  the  specific  ground 
upon  which  relief  is  sought*'  Mistake  may  constitute  such  a  ground, 
and  by  proceeding  in  equity  relief  may  be  granted  against  a  palpable 
mistake  appearing  on  the  face  of  the  account  after  final  settlement 
and  allowance.  In  correcting  an  obvious  mistake  upon  the  face  of 
-the  acci/unt  as  settled,  a  court  of  equity  does  not  attempt  to  revie\\ 
the  judgment  of  the  orphans'  court.**  As  a  general  rule  a  court  of 
equity  will  not  disturb  a  settlement  except  when  fraud  or  mistake  is 
clearly  established.*'  Thus,  failure  of  executors  to  list  in  their  account 
shares  of  corporate  stock  will  not  sustain  a  suit  to  open  the  judgment 
approving  their  account,  where  they  claimed  that  the  failure  was 
due  to  the  fact  that  the  shares  were  of  no  value  and  there  is  nothing 
to  show  that  any  substantial  right  of  the  objectors  has  been  sacrificed 
by  the  omission.*'  This  proceeding  in  equity  cannot  be  utilized  for 
the  correction  of  errors  and  irregularities,  and  where  the  party  has 
had  an  opportunity  to  be  heard  in  the  original  proceeding  and  to 
have  the  matters  revised  on  appeal,  but  has  neglected  to  avail  himself 
thereof,  he  is  not  entitled  to  redress  in  the  equitable  forum.*'  Dili- 
gence is  also  required  in  all  such  cases,  and  statutes  may  fix  a  time 
limit  after  the  expiration  of  which  no  proceeding  may  be  brought 
to  impeach  a  final  decree  even  on  the  ground  of  fraud.*' 

VIII.  Payment  of  Debts,  Legacies,  and  Expenses  op 
Administration 

Presentation  and  Allowance  of  CUdms 

209.  Duty  to  Pay  Debts. — ^It  is  the  duty  of  an  executor  or  adminis- 
trator to  pay  the  debts  of  the  decedent  to  the  extent  of  the  assets,** 

11.  Baldwin  v.  Davidson,  139  Mo.  115  N.  W.  880,  16  LJIA.(N.S.)  240. 
118,  40  S.  W.  765,  61  A.  S.  R.  460.  16.  Bradbury  v  Wells,  138  la.  673, 

12.  Bradbury  v.  Wells,  138  la.  673,  115  N.  W.  880,  16  L.RA.(N.S.)  240. 
115  N.  W.  880,  16  L.R.A.(N.S.)  240.  17.  Froebrich  v.  Lane,  45  Ore.  13, 

13.  Murrel  v.  Murrel,  2  Strob.  Eq.  76  Pac.  351,  106  A.  S.  R.  634. 

(S.  C.)  148,  49  Am.  Dec.  664.  18.  Henry  v.  Doyle,  82  Ohio  St.  113, 

14.  Black  V.'  WhitaU,  9  N.  J.  Eq.   91  N.  E,  990,  137.  A.  8.  R.  769. 
672.  59  Am.  Dec.  423.  19.  Bootti  v.  Starr,  5  Day  (Conn.) 

16.  Bradbury  v.  Wells,  138  la.  673,  275,  5  Am.  Dec.  149;  Pitkin  v.  Pitkin, 
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wliether  such  debts  are  secured  by  mortgages  or  other  securities  or 
not  secured  at  all.**  And,  having  notice  of  a  debt  he  is  not  justified 
in  distributing  the  assets  of  the  estate,  without  regard  to  such  debt, 
merely  because  no  demand  is  made  for  its  payment.'  Where  he  pays 
legacies  while  there  are  debts  yet  unpaid,  retaining  in  his  possession 
assets  sufficient  in  his  judgment  to  pay  the  debts,  if  this  property 
))roves  insufficient,  he  may  be  personally  liable  for  the  deficiency.* 
This  duty  to  apply  the  assets  in  the  payment  of  the  debts  of  the 
deceased  is  obligatory  without  regard  to  the  testator's  having,  by  the 
will,  directed  that  a  portion  should  be  applied  to  other  purposes.'  An 
executor  is  not  bound  to  comply  with  such  a  desire  in  a  will,  since  he 
may  be  compelled  to  pay  the  debts  sooner  than  they  can  be  paid 
according  to  the  terms  of  the  will.*  He  must  pay  the  debts  of  the 
estate  before  he  turns  over  to  the  legatees  their  share  of  the  property.* 
It  is  a  general  principle  of  law  that  where  the  obligation  of  paying 
money  and  the  duty  of  receiving  it  unite  in  the  same  person,  no  suit  ■ 
can  be  brought  in  the  event  of  an  omission  to  pay.  Accordingly  the 
courts  hold  that  where  an  executor  is  appointed  guardian  of  heirs  to 
whom  a  debt  from  the  estate  is  due,  the  latter  cannot  maintain  a  suit 
to  compel  the  executor  to  pay  it  over,  but  that  as  no  suit  can  be 
i)rought  the  money  is  transferred  from  one  character  to  the  other 
the  instant  it  becomes  due  and  payable.* 

210.  What  Are  Debts  and  Claims. — In  statutes  providing  for  the 
administration  of  the  estates  of  deceased  persons  requiring  a  presen- 
tation of  claims  against  the  estate,  the  word  "claims"  is  generally 
construed  to  mean  debts  or  demands  of  a  pecuniary  nature  which 
could  have  been  enforced  against  the  deceased  in  his  lifetime  '  and 
could  have  been  reduced  to  simple  money  judgment,  and  does  not, 

7  Conn.  307,  18  Am.  Dec.  Ill;  Crist  2.  Mcintosh  v.  Hambleton,  35  Ga. 
V.  Crist,  1  Ind.  570,  50  Am.  Dec.  481 ;  fl4.  89  Am.  Dec.  276.  See  infra,  par. 
Cannon  v.  Cooper,  39  Mi.ss.  784.  80  286,  as  to  the  right  to  require  legatees 
Am.   Dec.   101;   Butterfield   v.   Harts-  to  refund. 

horn,  7  N.  H.  345,  26  Am.  Dec.  741;  3.  Crist  v.  Crist,  1  Ind.  570,  50  Am. 

Re  Crawford,  113  N.  Y.  500,  21  N.  R.  Dec.  481. 

(«>2,  5  L.R.A.  71 ;  Gray  v.  Hawkins,  4.  Andrew  v.  Wriglev,  4  Bro.  C.  C 

8  Oliio    St.   419,   72    Am.    Pec.    GOO;  124,  2  Eng.  Rul.  Cas.  137. 

In  re  Rowtison,  29  Ch.  D.  358,  54  L.  5.  Mcintosh  v.   Hambleton,  35  Ga. 

.1.  (^h.  950,  52  L.  T.  N.  S.  825,  33  94,  89  Am.  Dec.  276;  Tichnor  v.  Har- 

W.  R.  604,  9  Eng.  Rul.  Cas.  342.  ria,  14  N.  H.  272,  40  Am.  Dec.  186. 

SO.  Cripi)cn    V.    Chappcl,    35    Kan.  6.  Slate  v.  Hearst,  12  Mo.  365,  51 

495,  11  Pac.  453,  57  Am.  Rep.  187;  Am.   Dec.  167. 

Ticknor  v.  Harris.  14  N.  H.  272,  40  7.  Brown   v.   Qninton,  80  Kan    44 

Am.   Dec.  186.     See  infra,  par.  231,  102  Pac.  212,  18  Ann.  Cas.  290,   25* 

as  to  lien  claims.  L.R.A. (N.S.)   71;  Knutsen  v.  KrooK, 

1.  Muskingum    Bank   v.   Carpenter,  111    Minn.    .352,   127    N.   W.    11.    20 

7()hiopt.  1,21,  28  Am.  Dec.  616,  over-  Ann.  Ca-s.  852;  Fish  v.  De  Laray.   S 

rnlcfl   on  another  point  by   White   v.  S.  D.  320,  66  N.  W.  465,  59  A.  S    R 

l)i;nman,  1  Ohio  St.  111.  764. 
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H  has  been  held,  include  mortgage  Mens.'  Frequently,  however,  the 
statutes  use  the  terms  "debts"  or  "demands."  In  such  cases  it  has 
been  decided  that  the  word  "debts"  is  not  limited  to  claims  which 
are  strictly  legal  debts  but  includes  all  claims  of  creditors  which  could 
be  enforced  in  law  or  equity.*  Under  a  statute  employing  the  terms 
"claims"  and  "demands,"  it  has  been  said  that  every  claim  arising 
out  of  gain  or  acquisition  of  the  estate,  through  another's  labor  or 
property,  or  founded  on  a  contract  imposing  a  duty  on  the  deceased 
obligor,  which  his  representative  is  bound  to  perform  and  upon  which 
he  is  liable,  may  be  proved  against  the  estate."  But  it  has  been  held 
that  a  claim  for  a  trust  fund  included  in  the  assets  of  a  decedent's 
estate,  as  to  which  t^e  relation  of  debtor  and  creditor  never  existed 
between  the  parties,  was  not  a  "debt"  or  "demand,"  within  the  mean- 
ing of  the  statutes  relating  to  the  order  of  payment  of  demands  against 
such  an  estate. ^^  Nor  can  persons  claiming  adversely  to  the  decedent 
present  their  claims  and  have  property  in  the  hands  of  the  adminis- 
trator turned  over  to  them,  on  the  ground  that  it  belonged  to  them 
and  not  to  decedent.^'  It  has  also  been  held  that  a  bond  given  to 
indemnify  a  surety  on  a  guardian's  bond  and  to  save  him  harmless 
therefrom  cannot  be  allowed  against  the  estate  of  the  deceased  obligor 
without  a  showing  as  to  how  the  surety  has  been  damnified." 

211.  Notice  to  Present  Claims. — ^In  many  jurisdictions  it  is  the 
duty  of  every  executor  or  administrator  immediately  after  his  appoint- 
ment, to  give  published  notice  to  the  creditors  of  the  decedent,  requir- 
ing all  persons  having  claims  against  the  estate  to  present  them  for 
allowance.**  And  though  he  is  authorized  in  terms  to  "require"  the 
presentation  of  such  claims,  the  purpose  of  such  a  provision  is  that 
the  creditors  may  have  an  opportunity  to  present  their  claims,  subject 
to  the  statutory  consequences  of  failure  to  do  so ;  wherefore  it  has  been 
held  that  a  notice  "requesting"  the  presentation  of  claims  is  equivalent 
to  a  "requirement"  thereof.*"  According  to  the  provision  of  the 
particular  statute,  nonpresentation  within  a  certain  time  after  notice 
may  bar  the  claim  entirely,"  or,  as  under  the  English  statutes,  may 
preclude  the  creditor  merelyfrom  recourse  against  the  personal  repre- 
sentative, his  remedy  against  the  beneficiaries  of  the  estate  being 

8.  Fallon  v.  Butler,  21  Cal.  24,  81  property  on  the  ground  that  it  did 
Am.  Dec.  140.  not  belong  to  decedent. 

9.  Snyder  v.  State,  5  Wyo.  318,  40  IS.  Jones  v.  Cooper,  2  Aikens  (Vt.) 
Pac.  441,  63  A.  S.  R.  60.  54,  18  Am.  Dec  678. 

10.  Jones  V.  Cooper,  2  Aikens  (Vt.)  14.  Franklin  v.  Triekey,  9  Ariz.  282, 
54,  16  Am.  Dec.  678.  80  Pao.  352,  11  Ann.  Caa.  1105;  Re 

11.  Central  City  First  Nat.  Bank  Higgins,  15  Mont.  474,  39  Pac.  506, 
▼.  Hummel,  14  Colo.  259,  23  N.  E.  986,  28   L.R.A.  116. 

20  A.  S.  R.  257,  8  L.R.A.  788.  15.  Note:   Ann.   Cas.   1912A   1239. 

12.  Rowland's  Estate,  74  Cal.  523,  16.  Clayton  v.  Dinwoodey,  33  Utah 
16  Pac.  315,  5  A.  S.  R.  464.  See  in-  251,  93  Pac.  723,  14  Ann.  Cas.  926. 
fra,  par.  323,  as  to  actions  to  recover  See  also  infra,  par.  212. 
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saved,*'  or  may  exclude  him  merely  from  participation  in  the  benefit 
of  any  previous  order  for  an  accounting,  so  that  he  will  still  be 
entitled  to  a  proportionate  share  of  the  undistributed  assets.*^  The 
effect  of  a  failure  on  the  part  of  the  executor  or  administirator  to  pub- 
lish the  statutory  notice  to  creditors  may  be  to  afford  additional  time 
for  the  presentation  of  claims.  This  seems  to  be  the  case  where  the 
statute  in  direct  terms  allows  a  designated  period  for  presentation  of 
claims  after  the  publication  of  the  notice.*'  Accordingly,  it  has  been 
held  that  a  statute  of  limitations  requiring  claims  against  an  estate' 
to  be  filed  within  a  specified  time  begins  to  run  from  the  giving  of 
notice  by  the  executor,  and  that  where  no  proof  is  offered  that  such 
notice  was  given  it  cannot  be  presumed  that  a  claim  is  barred.'**  But 
it  has  been  held  that  an  executor  or  administrator  is  not  prevented 
from  pleading  the  statute  of  limitations  by  omission  to  give  a  notice  of 
having  taken  out  letters.* 

212.  Presentatioii  of  Claims. — ^In  many  states  there  are  laws  pro- 
viding that  all  claims  against  a  decedent's  estate  must  be  presented  to 
or  demand  for  payment  must  be  made  of  the  personal  representative 
under  penalty  of  the  claims  being  barred.  These  statutes  are  of  two 
classes,  one  requiring  demand  before  suit  and  the  other  mere  preseh- 
tation  in  order  to  prevent  being  barred  by  ncnclaim.  In  statutes  of 
the  latter  class  a  formal  presentation  is  not  required,  but  it  is  suffi- 
cient if  it  is  brought  to  the  knowledge  of  the  personal  represen- 
tative, by  some  act  of  the  claimant  or  in  his  behalf,  that  the  claim 
is  held  against  the  state.  So,  where  the  same  person  is  claimant  and 
personal  representative  the  requirement  of  a  presentation  under  this 
class  of  statutes  is  deemed  unnecessary.'  And  the  institution  of  a 
suit  tigainst  an  executor  or  administrator  is  generally  considered  a 
sufficient  presentation  of  the  claim  of  the  plaintiff  to  take  it  out  of 
a  statute  of  nonclaim  of  this  character,  especially  where  a  copy  of  a 
verified  complaint  containing  substantially  all  the  averments  required 
in  a  regularly  presented  claim  is  served.*  Nevertheless,  where  no 
presentation  of  the  claim  is  made  within  the  time  allowed  by  law  the 
claim  is  very  generally  held  to  be  barred.  The  sweeping  character 
of  such  statutory  requirements  is  shown  by  the  fact  that  the  courts 
in  some  states  have  applied  its  limitations  to  debts  secured  by  mortgage, 

17.  Note:  2  Eng.  Bnl.  Cas.  ITL       par.  234  et  aeq.,  as  to  statute  of  lim- 

18.  Note:  2  Eng.  Rul.  Cas.  260  et  itations. 

aeq.  2.  Brown  v.  Brown,  56  Conn.  249, 

19.  Re  Higgins,  15  Mont  474,  39  14  Atl.  718,  7  A.  S.  R.  307.    See  in- 
Pac.  506,  28  L.R.A.  116.  fra,  par:  319,  as  to  necessity  of  de- 

20.  Easton   v.    Somerville,   111   la.  mand  before  auit. 

164,   82    N.   W.   475,   82   A.   S.    R.       3.  Clayton  v.  Dinwoodey,  33  Utafc 
502.  251,  93  Pae.  723,  14  Ann.  Cas.  926 

1.  Note:  8  L.R.A.  651.    See' infra,  and  note. 
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and  have  held  that  if  not  presented  within  the  time  prescribed  by 
the  statute  the  debt  and  mortgage  is  beurred  not  only  as  against  the 
administrator  or  executor  but  also  as  against  the  heirs  and  creditors 
of  the  estate.*  In  like  manner  the  courts  have  held  that  if  an  action 
is  pending  against  the  decedent  at  the  time  of  his  death,  the  claim 
upon  which  the  action  is  brought  must  nevertheless  be  presented  for 
allowance  in  the  same  manner  as  other  claims,  and  no  recovery  can 
be  had  in  the  action  unless  proof  is  made  of  the  required  presentation.' 
It  does  not  follow,  however,  that  the  claim  is  absolutely  extinguished 
merely  because  it  cannot  be  enforced,  either  directly  or  in(Urectly, 
against  the  estate.  If  its  payment  is  not  sought  out  of  the  assets, 
generally  it  need  not  be  presented.*  And  the  more  general  rule 
seems  to  save  hen  claims,  on  the  theory  that  the  executor  or  adminis- 
trator is  charged  with  notice  of  their  existence,^  while  contingent 
claims  may  or  may  not  be  required  to  be  presented  prior  to  the 
happening  of  the  contingency,  according  to  the  provisions  of  the 
particular  statute."  It  is  sometimes  provided  by  statute  that  any 
creditor  whose  debt  or  claim  against  the  estate  is  not  due  may  present 
the  same  for  allowance  and  settlement,  and  under  such  a  statute  if 
an  indorser  of  a  note  is  deemed  absolutely  liable  the  payee  may  pre- 
sent the  note  for  allowance  out  of  his  estate  prior  to  its  maturity.* 
The  question  of  laches  is  determined  on  general  equitable  consit^r- 
ations.^* 

213.  What  Claims  Must  Be  Presented. — As  a  role  statutes  fixing 
the  time  within  which  claims  against  a  decedent's  estate  must  be  pre- 
sented to  the  executor  or  administrator  apply  to  all  claims,  whether 
accruing  before  or  after  the  death  of  the  decedent.  Such  statutes  have 
been  construed  to  cover  the  claim  of  a  physician  for  services  rendered 
the  decedent  in  his  last  illness.*^  And  though  a  claim  for  impaid 
taxes  on  property  owned  by  a  decedent  at  the  time  of  his  death  and 
passing  to  his  executor  or  administrator  need  not  be  presented,  a  claim 
arising  from  the  breach  of  the  decedent's  warranty  against  incum- 
brances on  property  conveyed  in  his  lifetime  must  be  presented  to 
his  executor  or  administrator  within  the  time  required  by  statute." 
But  the  statutes  are  usually  limited  in  their  scope  to  claims  which 
are  payable  out  of  the  assets  available  for  the  payment  of  debts,  specific 
liens  being  unaffected  by  failure  to  present  the  claim,  not  only  who* 

4.  Duty  ▼.  Onham,  12  Tex.  ^7,  13  N.  E.  661,  3  A.  S.  R.  ^6. 

62  Am.  Dec.  634.  10.  Nashua   Bav.   Bank   v.   Abbott, 

6.  Rock  Springs  First  Nat.  Bank  ▼.  181  Mass.  531,  63  N.  E.  1058,  92  A. 

Lndvigsen,  8  Wyo.  230,  66  Pae.  094,  S.  R.  430.    See  Egmrr,  voL  10,  p.  377 

57  Pae.  934,  80  A.  S.  R.  928.  et  seq. 

6.  See  inna,  par.  213.  11.  Hildebrand  ▼.  Kinney,  172  Ind. 

7.  See  infra,  par.  23L  447,  87  N.  E.  832,  19  Ann.  Caa.  788. 

8.  See  infra,  par.  229.  12.  Clayton  v.  Dinwoodey,  33  Utah 

9.  Dnnnigan  t.  Stevens,  122  HL  30(1,  251,  93  Pae.  723,  14  Ann.  Caa.  S2(i 
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the  lien  is  on  the  property  of  a  surety,**  but  even  where  the  prop- 
erty of  the  decedent  is  involved.**  Nor,  generally,  is  it  necessary  to 
present  a  claim  to  specific  trust  funds  which  are  capable  of  identifica- 
tion.^* It  has  even  been  held  that  a  suit  to  trace  a  trust  from  land 
to  money  through  an  estate  in  process  of  administration  is  not  a  suit 
upon  a  claim  required  to  be  presented  to  the  administrator  for  allow- 
ance.*' But  when  a  trustee  during  his  lifetime  mingled  money  of 
the  cestui  que  trust  with  his  own,  and  after  his  death  neither  the 
trust  money  nor  property  into  which  it  was  converted  can  be  identified 
in  the  hands  of  the  executor  or  administrator,  the  claim  of  the  cestui 
que  trust  is  one  which  must  be  presented  to  the  personal  representative 
for  allowance.*' 

214.  Form  of  Presentation. — ^The  presentation  of  a  claim  need  not 
be  in  any  particular  form,  but  only  so  as  to  give  notice  of  its  char- 
acter and  amount  and  enable  the  executor  to  provide  for  its  payment.*' 
The  facts  on  which  the  claim  is  founded  may  be  stated  in  general 
terms;  and  while  they  should  be  set  out  clearly,  distinctly,  and  con- 
cisely, they  need  not  be  recited  with  the  precision  and  particularity 
of  a  complaint.  The  law  does  not  contemplate  that  the  technical 
rules  of  pleading  shall  be  observed  in  stating  claims  against  estates 
of  decedents.*'  But  the  presentation  should  disclose  a  prima  facie 
right  to  recover,"  and  should  have  a  tangible  form  and  substance 
such  as  will  enable  the  executor  or  administrator  to  act  intelligently. 
It  has  been  held  that  a  mere  verbal  statement  does  not  satisfy  these 
requirements.*  So,  also,  all  ofiFsets  and  credits  should  be  stated.'  And 
if  the  claim  is  founded  on  a  written  instrument,  a  copy  thereof 
should  accompany  the  claim.'  But  it  has  been  held  that  the  descrip- 
tion of  a  note  as  signed  by  the  deceased  individually  when  it  was 
signed  with  his  name  "  &  Co.,"  did  not  make  the  presentation  invalid.* 
Ajad  it  is  sufficient  to  file  a  note  executed  by  a  deceased  person  as  a 
claim  against  his  estate,  without  any  formal  complaint'    So,  under 

18.  Bufl  v.  Coe,  77  CaL  54,  18  Pac.  1.  Note:  130  A.  S.  R.  S13  et  8e<i 

808,  11  A.  8.  R.  235.  2.  Ainaworth    v.    California    Bank, 

14.  See   infra,   par.   231.  119    Cal.    470,   51   Pac.    962,    63    A. 

15.  Franklin  v.  Trickey,  9  Am.  282,  S.  R.  135,  39  L.R.A.  686. 

80  Pac.  352,  11  Ann.  Cas.  1105.  3.  McCulloch  v.  Smith,  24  Ind.  App. 

16.  Vandever  v.  Freeman,  20  Tex.  536,  57  N.  E.  143,  79  A.  S.  R.  281; 
333,  70  Am.  Dec.  391.  Claj-ton  v.  Dinwoodey,  33  Utah  261, 

17.  Lathrop  v.  Hampton,  31  Cal.  17,   93  Pae.  723,  14  Ann.  Cas.  926. 
89  Am.  Dec.  14L  Note:  130  A.  S.  R.  317. 

18.  Henderson  v.  Illsley,  11  Smedes  4.  Sears  v.  Howe,  80  Conn.  414,  68 
&  M.  (Miss.)  9,  49  Am.  Dec.  41.  Atl.   983,  12  Ann.   Cas.  809. 

19.  Note:  130  A.  S.  R.  311  et  seq.       5.  Price  v.  Jones,  105  Ind.  543,  6 

20.  Parrett  v.  Pabner,  8  Ind.  App.  N.  E.  683,  55  Am.  Rep.  230;  Garrigus 
356,  35  N.  E.  713,  52  A.  S.  R.  4i9;  v.  Home  Frontier,  etc.,  Missionary 
McCulloch  V.  Smith,  24  Ind.  App.  536,  Soc,  3  Ind.  App.  91,  28  N.  BL  1009. 
67  N.  E.  143,  79  A.  8.  R.  281.  50  A.  S.  R.  262. 
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the  particular  statute,  in  presenting  a  mortgage  to  an  administrator 
for  allowance  it  may  be  sufficient  to  describe  it  by  reference  to  the 
date,  volume,  and  page  of  its  record.*  Where  no  objection  is  made 
by  tiie  executor  or  administrator  against  the  sufficiency  of  the  form 
in  which  a  claim  is  stated  he  may  be  deemed  to  have  waived  the 
insufficiency.  If  he  relies  on  defects  in  form  in  refusing  to  allow  a 
claim,  he  should  make  known  his  objection  seasonably.' 

215.  AfSdavits  to  Claims. — The  statutes  generally  provide  that  a 
claim  which  is  due  when  presented  to  the  executor  or  administrator 
must  be  supported  by  an  affidavit  of  the  claimant  or  some  one  on  his 
behalf  that  the  amount  is  justly  due,  that  no  payments  have  been 
made  thereon  which  are  not  credited,  and  that  there  are  no  offsets 
to  the  same.'  It  is  sometimes  required  that  the  affidavit  must  also 
state  that  no  security  or  satisfaction  has  been  received  for  the  debt  or 
claim.  And  it  seems  that  the  statute  may  properly  require  the  cred- 
itor's own  affidavit  to  his  claim.*  It  has  been  held,  however,  that  an 
act  requiring  a  claimant  against  a  deceased  person's  estate  to  make 
oath  in  open  court  that  the  claim  is  justly  due  is  unconstitutional, 
as  discriminating  against  nonresident  claimants  who  would  thereby 
be  required  to  travel  to  the  place  where  the  court  sat.**  And,  further- 
more, the  requirement  of  the  affidavit  seems  generally  to  be  regarded 
as  directory,  so  that  failure  to  observe  this  formality  affects  neither 
the  jurisdiction  of  the  court  nor  the  plaintiff's  right  of  action.**  So, 
while  it  seems  that  a  claim  not  verified  in  the  statutory  form  should 
be  rejected,**  it  has  been  held  that  the  objection  must  be  specific, 
otherwise  the  rejection  of  the  claim  will  not  be  sustained.** 

216.  Proof  of  Claims. — Claims  against  decedents'  estates,  like 
other  claims  in  courts  of  law,  must  usually  be  proved  by  competent  evi- 
dence.** Such  evidence  may  consist  of  testimony  as  to  admission.^ 
made  to  third  persons  by  the  decedent  in  his  lifetime.*'  And  in  cases 
not  within  the  statute  of  frauds**  parol  evidence  may  be  adequate 
to  sustain  a  claim.*'    A  due  bill  signed  by  a  decedent  and  found 

6.  Moore  v.  RuseeU,  133  Cal.  297,  117  N.  W.  264,  130  A.  S.  R.  301. 
65  Pac.  624, 85  A.  S.  R.  166.  12.  McWhorter  ▼.  Donald,  39  Miss. 

7.  Note:  130  A.  S.  R.  314.  779,  80  Am.  Dec.  97. 

8.  Fallon  v.  Butler,  21  Cal.  24,  31       13.  Shelton  v.  Berry,  19  Tex.  154, 
Am.  Dec.  140;  Ainsworth  v.  California  70  Am.  Dec.  326  and  note. 

Bank,  119  Cal.  470,  51  Pac.  952,  63       14.  Brown   v.   Cresap,   61   W.   Va. 

A.  S.  R.  135,  39  L.R.A.  686;  Clayton  315,  56  S.  E.  603,  9  L.RA.(N.S.)  997. 

V.  Dinwoodey,  33  Utah  261,  93  Pae.       16.  Schell  v.  Weaver,  225  IlL  159, 

723,  14  Ann.  Caa.  926.  80  N.  E.  95,  8  Ann.  Cas.  339.     See 

Note:  130  A.  S.  R.  315.  WmrESSBS,  as  to  teatimony  conoem- 

9.  MeWhorter  v.  Donald,  39  Miss,  ing  transactions  with  decedents. 
779,  80  Am.  Dec  97.  16.  See   infra,   par..  217. 

10.  Riggs  V.  Martin,  6  Aric  506,  41       17.  Schell  v.  Weaver,  225  111.  159, 
Am.  Dec.  103.  80  N.  E.  95,  8  Ann.  Cas.  339. 

11.  Wise  V.  Oattrim,  139  la.  192, 
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among  his  private  papers  after  his  death  may  not  alone  be  sufficient 
evidence  of  a  debt,  but  it  may  be  so  when  coupled  with  confidential 
oral  and  written  instructions  to  his  executor  to  pay  the  same.**  Not 
infrequently  statutes  require  for  the  proof  of  claims  against  a  dece- 
dent's estate  satisfactory  evidence  other  than  the  testimony  of  the 
claimant  himself.*'  It  is  sometimes  provided  that  when  a  claim  is 
presented  against  an  estate  for  allowance,  if  the  executor,  adminis- 
trator, widow,  heirs,  or  others  interested  in  the  estate  do  not  object, 
the  claimant  may  be  permitted  to  swear  to  his  claim,  but  that  if 
objection  is  made  thereto  the  claim  cannot  be  allowed  without  other 
sufficient  evidence.***  Nor,  it  has  been  held,  will  an  assignee  of  an 
open  account  be  allowed  to  pay  it  and  then  make  a  new  account  for 
money  paid  and  by  his  own  oath  probate  the  same  under  a  statute 
requiring  probate  by  the  claimant's  oath.*  The  mere  silence  of  an 
administrator  or  failure  to  object  when  a  claim  against  the  intestate 
is  presented  to  him,  is  not  sufficient  to  authorize  the  inference  that 
he  acquiesces  in  its  correctness  so  as  to  reUeve  the  claimant  from 
establishing  it  in  the  usual  way.' 

217.  Statute  of  Frauds. — ^Underthe  general  application  of  the  stat- 
ute of  frauds,  a  claim  which  would  have  been  barred  as  against  the 
decedent  is  barred  as  against  his  estate,  and,  conversely,  a  quantum 
meruit  which  would  have  been  good  against  him  is  good  against  his 
estate.'  But  the  statute  usually  contains  a  clause  more  directly  affect- 
ing claims  against  decedents,  viz.,  that  no  action  at  law  or  in  equity 
shall  be  brought  on  a  special  promise  of  an  executor  or  administrator 
to  answer  out  of  his  own  estate  unless  the  same  is  in  writing,  the 
special  promise  referred  to  being  any  actual  promise  made  by  an 
executor  or  administrator,  as  distinguished  from  promises  implied  by 
law.  The  statute  is  intended  to  prevent  executors  or  administrators 
from  being  fraudulently  held  for  the  debts  or  liabilities  of  the  estates 
which  they  were  called  to  administer.*  So,  where  an  agreement  to 
pay  a  debt  is  by  parol  it  cannot  operate  to  bind  the  executor  to  pay 
the  debt  out  of  his  own  property,  though  it  may  bind  the  decedent's 
estate  where  there  are  sufficient  assets."  It  appears  to  be  the  rule 
that  a  promise  to  be  within  the  statute  must  in  a  sense  be  collateral, 
to  become  bound  for  something  already  due  from  or  claimed  against 

18.  OTSTeiU  ▼.  O'Neill,  18  S.  C.  360,      2.  Note:  29  L.R.A.(N.S.)  340. 

44  Am.  Rep.  679.  3.  Grant  t.  Grant,  63  Conn.  530,  29 

19.  Waite  v.  Grabbe,  43  Ore.  406,  Atl.  15,  38  A.  S.  R.  379.     See  gen- 
73  Pao.  206,  99  A.  8.  R.  764.  erally.  Statute  or  Frauds. 

20.  McOarvey  v.  Damall,  134  111.  4.  BeUows  v.  Sowles,  67  Vt  IM, 
367,  25  N.  E.  i005,  10  L.R.A.  861.  52  Am.  Rep.  118. 

1.  MeWhorter  t.  Donald,  39  Misa.       6.  Crews  v.  Williama,  2  Bibb  (Ey.) 
779,  80  Am.  Dec  97.    See  supra,  par.    262,  4  Am.  Dec.  701. 
216,  as  to  affidavits  to  claims.  Note:  Ann.  Cas.  191SC  396. 
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the  decedent's  estate.*  Where  there  is  not  merely  a  new  and  distinct 
consideration  for  the  contract,  but  the  contract  is  different  and  dis- 
connected from  any  undertaking  of  the  decedent,  the  promise  will 
not  be  within  the  statute.'  On  the  ground  that  an  administrator  is 
personally  liable  on  a  contract  made  by  him  for  services  to  be  ren- 
dered, even  though  they  are  for  the  benefit  of  the  estate,  it  has  been 
held  that  such  a  contract  is  in  effect  an  original  undertaking  and  is 
not  within  the  statute  of  frauds.* 

218.  Effect  of  Testamentary  Recognition  of  Claim. — While  ordina- 
rily a  claim  against  a  decedent's  estate  must  be  duly  presented,  proved, 
and  allowed  in  the  manner  prescribed  by  law,*  where  by  a  will  a  claim 
is  expressly  recognized  as  a  debt  and  a  charge  against  the  estate,  it  is 
unnecessary  to  prove  it,  because  an  express  trust  to  pay  it  is  saddled 
upon  the  executor ;  ^*  and  except  in  this  manner  a  debt  may  be 
incapable  of  proof.  The  will  may  in  effect  operate  as  furnishing  the 
evidence  of  an  indebtedness  incurred  during  the  lifetime  of  the 
decedent.^*  Or  a  testator  may,  by  express  terms,  revive  a  debt  barred 
in  his  lifetime  by  the  statute  of  limitations.**  But  such  debts  are  not 
revived  by  a  will  creating  a  trust  for  the  payment  of  debts  unless 
they  are  specified  in  the  will.**  Nor  will  a  general  clause  in  a  will 
directing  all  just  debts  of  the  testator  to  be  paid  necessarily  give  life 
to  a  debt  otherwise  invalid  as  being  barred  by  the  statute  of  limita- 
tions.** In  some  jurisdictions  a  distinction  is  drawn  between  debts 
already  barred  during  the  lifetime  of  the  testator  and  those'  not  already 
barred,  the  rule  being  stated  that  where  a  testator  by  his  will  devises 
real  estate  in  trust  for  the  pajrment  of  his  debts  this  does  not  revive 
a  debt  which  was  at  the  time  of  his  death  barred  by  the  statute  of 
limitations,  though  a  debt  which  was  not  barred  at  the  time  of  the 
death  is  kept  alive  by  reason  of  the  trust."  Where  an  infant  gave 
his  promissory  note  for  a  valuable  consideration,  but  not  for  neces- 
saries, and  after  coming  of  age  made  a  will  and  therein  directed  his 
just  debts  to  be  paid,  it  was  held  that  the  claim  could  not  be  enforced 
against  his  executors.** 

6.  Brown  ▼.  Qninton,  86  Kan.  658,       11.  O'Neill  ▼.  O'Neill,  18  8.  C.  360, 
122  Pae.  116,  Ann;  Cas.  1913C  392  44  Am.  Rep.  579. 

and  note.  12.  Note:  2  En«.  Rnl.  Cas.  164.    See 

7.  Sanford  v.  Howard,  29  Ala.  684,  also,  infra,  par.  244. 

68  Am.  Deo.  101;  Holderbangh  v.  Tnr-  13.  Note:  5  L.R.A.(N.S.)  36L 

pin,  75  Ind.  84,  39  Am.  Rep.  124.  14.  Peck  v.  Botsford,  7  Conn.  172, 

8.  Brown  v.Qointon,  86  Kan.  658,  18  Am.  Dec.  92;  Martin  v.  Mayo,  10 
122  Pac  116,  Ann.  Caa.  1913C  392.  Mass.  137,  6  Am.  Dec.  103. 

Note:  Ann.  Cas.  1913C  396.  15.  Burke  v.  Jones,  2  Ves.  &  B.  275, 

9.  Note:   15   Ann.    Cas.   624.     See  13  Rev.  Rep.  83,  2  Eng.  Rul.  Cas.  152 
supra,  par.  212  et  seq.  and  note. 

10.  O'Reilly  y.  McGuiggan,  91  Mis.s.       16.  Smith  y  Mayo»  9  Mass   62,   6 
498,  44   So.  986,  15  Ann.   Caa.   623  Am.  Dec.  28. 

and  note. 
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219.  Election  of  Remedies. — Mistaken  or  unsuccessful  suits  are 
usually  held  not  to  constitute  an  election  between  remedies,  and  the 
mere  bringing  of  a  suit  or  the  presentation  of  a  claim  against  an  estate, 
without  prosecuting  it  to  final  determination  or  judgment,  will  not 
as  a  rule  be  taken  as  an  election  to  pursue  that  and  no  other  remedy.*' 
Thus,  the  assertion  of  a  claim  to  a  widow's  share  in  a  decedent's  estate, 
which  fails  for  lack  of  proof  of  marriage,  is  not  such  an  election  as 
will  bar  a  claim  for  services  rendered.  In  such  a  case  failure  to 
present  the  claim  on  the  one  ground  within  the  time  required  by  stat- 
ute may  even  be  equitably  excused  by  the  fact  that  the  claim  was 
being  litigated  on  the  other  ground.*'  On  the  same  principle  it  has 
been  decided  that  the  presentation  of  a  claim  after  the  time  allowed 
therefor  has  expired,  does  not  show  an  election  to  charge  the  estate 
therewith,  nor  constitute  a  waiver  of  any  tort  committed  by  the  execu- 
tor or  administrator  in  connection  with  such  claim.*'  So,  an  unsuc- 
cessful attempt  to  prove  as  unsecured  a  secured  claim  against  the 
estate  of  a  decedent  does  not,  in  the  absence  of  any  written  waiver, 
extinguish  the  security.** 

220.  Amendment  of  Claims. — ^When  a  claim  is  presented  for  allow- 
ance and  rejected  for  any  cause  the  question  may  arise  whether  the 
claimant  will  be  permitted  to  amend  and  again  present  such  claim 
as  amended.  It  seems  that  the  usual  rules  of  law  in  regard  to  amend- 
ments of  statements  of  claim  apply  in  such  cases.*  Thus,  where  the 
claim  is  stated  informally  and  so  as  to  be  apparently  barred  by  the 
statute  of  limitations,  a  subsequent  statement  referring  to  the  first, 
setting  forth  the  claim  with  more  formality,  and  alleging  additional 
matter  preventing  the  bar  of  the  statute  of  limitations,  may  be  re- 
garded as  an  amendment  of  the  original  statement,  rather  than  as 
a  new  one,  and  hence  seasonably  filed,  though  the  time  for  pre- 
senting claims  expires  before  the  second  filing.*  Furthermore,  as 
a  rule  amendments  of  claims  may  be  allowed  at  any  stage  in  the 
litigation.  It  has  been  held  that  on  an  appeal  from  the  disallowance 
of  a  claim  the  appellate  court  may  allow  amendments  within  the 
scope  of  the  claim  but  not  one  presenting  an  entirely  new  item  or 
claim.* 

221.  Formal  Allowance  by  Executor  or  Administrator. — At  com* 
mon  law,  except  when  suit  was  brought  against  him,  the  administrator 
or  executor  himself,  and  not  the  court,  allowed  or  adjusted  the  debts 

17.  Hnnnicutt  v.  Higginbotham,  138  20.  Nashua  Sav.  Bank  t.  Abbott, 
Ala.  472,  35  So.  469,  100  A.  S.  R.  181  Mass.  531,  63  N.  E.  1058,  92  A. 
46.    See  generally,  Election  ot  Rem-  S.  R.  430. 

roras,  vol.  9,  p.  956  et  seq.  1.  See  Pleading. 

18.  Asher  v.  Pegg,  146  la.  541,  123  2.  Wise  v.  Outtrim,  139  la.  192, 117 
N.  W.  739,  30  L.R.A.(N.S.)  890.  N.  W.  264,  130  A.  8.  R.  301. 

19  Hunnieutt  v.  Higginbotham,  138  8.  Taylor  v.  Thieman,  132  Wis.  38, 
Ala.  472,  35  So.  469,  100  A.  S.  R.  45.   HI  N.  W.  229,  122  A.  S.  R.  943. 
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of  the  deceased  with  the  creditors.  He  paid  these  debts  without  any 
order  of  the  court  out  of  the  assets  of  the  estate,  or  paid  them  out  of 
his  own  funds  and  reimbursed  himself  out  of  the  assets.*  And  in 
many  jurisdictions  to-day  the  executor  or  administrator  is  required 
to  indorse  upon  claims  presented  to  him  his  formal  allowance  or 
rejection,'  or,  as  the  case  may  be,  his  partial  allowance.*  It  is  not 
necessary  for  the  claimant  to  show  that  there  are  assets  safRcient  to 
pay  his  claim  before  he  can  obtain  an  allowance,  for  it  is  one  thing 
to  obtain  an  allowance  and  another  thing  to  obtain  a  direction  for 
the  payment  of  the  claim.  Claims  may  be  allowed  without  inquiring 
whether  there  are  assets  sufficient  to  pay  them,  or  whether  they  are 
or  are  not  members  of  a  preferred  class.'  In  the  event  of  rejection  or 
disallowance  of  a  claim,  the  executor  or  administrator  may  be  required 
to  give  clear  and  unequivocal  notice  of  his  action ;  *  and  it  is  some- 
times necessary,  whenever  the  claim  is  thus  formally  rejected,  that 
the  claimant  must  bring  action  in  the  proper  court  against  the 
executor  or  administrator  within  a  designated  time  after  the  date 
of  such  rejection.*  The  giving  of  a  note  by  an  executor  or  adminis- 
trator payable  to  a  third  person,  in  consideration  of  services  to  be 
rendered  the  estate,  does  not  bind  the  estate,  nor  amount  to  an  allow- 
ance of  the  claim." 

222.  Allowance  by  Court. — ^According  to  the  practice  in  various 
jurisdictions  a  claim  against  the  estate  of  a  decedent  must  first  be 
allowed  by  the  probate  court  before  it  can  be  paid,**  or  even  after  the 
executor  or  administrator  has  formally  allowed  or  rejected  a  claim  it 
must  be  presented  to  the  probate  judge  who  must  likewise  allow  or 
reject  it.^*  So,  the  special  allowance  by  the  court  may  be  required 
aa  to  all  claims  of  an  executor  or  administrator  as  a  creditor  of  the 
estate.**  As  a  general  rule  the  heirs  of  a  decedent  have  a  right  to 
appear  in  court  and  contest  the  allowance  of  claims  against  the  estate,** 
and  may  even  be  allowed  to  institute  proceedinp  to  annul  the  approval 
by  the  probate  judge  on  the  ground  that  the  allowance  of  the  claim 

4.  Germania  Bank  v.  Mlehand,  62  228,  101  N.  E.  881,  Ann.  Cas.  1914D 

Minn.  459,  65  N.  W.  70,  54  A.  S.  B.  221. 

«53,  30  L.RA.  286.  9.  Clayton  v.  Dinwoodey,  33  Utah 

6.  In  re  Higgins,  15  Mont.  474,  39  251,  93  Pao.  723,  14  Ann.  Cas.  826. 

Pae.  506,  28  L.B.A.  116;  Clayton  v.  10.  Priee  v.  MeLvn,  25  Tex.  769, 

Dinwoodey,  33  Utah  251,  93  Pac.  723,  78  Am.  Dec.  558. 

14  Ann.  Cas.  926;  Rock  Springs  First  11.  Carriger  v.  Whittington,  26  Mo. 

Nat  Bank  v.  Ludvigsen,  8  Wyo.  230,  311,  72  Am.  Dec.  212. 

56  Pac.  994,  67  Pac.  934,  80  A.  S.  B.  12.  In  re  Higgins,  15  Mont.  474,  39 

928.  Pac.  506,  28  L.R.A.  116. 

6.  FaUon  v.  Batler,  21  Cal.  24,  81  13.  Fallon  v.  Bntler,  21  Cal.  24,  81 
Am.  Dec.  140.  Am.  Dec.  140. 

7.  Fickle  V.  Snepp,  97  Ind.  289,  49  14.  McGarvey  v.  Damall,  134  111. 
Am.  Rep.  449.  367,  25  N.  E.  1005,  10  L.B.A.  86L 

8.  Van  Ness  ▼.  Kenyon,  208  N.  7. 
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by  the  administrator  was  fraudulent.*'  In  some  instances  creditors 
also  have  standing  to  object  to  the  allowance  of  any  claim  which  will 
interfere  with  their  own  interest  in  the  fund  for  distribution,**  or 
either  the  executor  or  administrator  or  an  heir  or  creditor  ia  given 
power  by  proper  petition  to  require  a  rehearing  of  a  claim  any  time 
within  a  designated  period  after  the  claim  has  been  allowed.*^  The 
proper  court  for  the  presentation  and  allowance  of  claims  is  generally 
the  court  of  probate  or  orphans'  court,**  but  it  has  been  held  that 
separate  items  of  complicated  unsettled  accounts  involving  many 
transactions  between  a  claimant  and  decedent  will  not  be  determined 
or  allowed  by  an  orphans'  court  if  it  has  no  jurisdiction  of  the  other 
unadjusted  items,  but  that  the  whole  matter  should  be  settled  in  some 
proceeding  in  which  all  items  can  be  considered  and  the  final  balance 
ascertained.**  In  some  states  it  is  the  duty  of  commissioners  of  claims 
to  allow  or  disallow  claims  and  then  to  certify  their  decision  to  the 
probate  court,**  or  their  decision  may  be  finid  on  the  rights  of  the 
parties  unless  vacated  by  appeal.* 

223.  Effect  of  Allowance  as  Quasi  Judgment — ^The  allowance  of  a 
creditor's  claim  against  a  decedent's  estate  by  the  probate  court  is,  so 
far  as  the  personal  estate  is  concerned,  binding  on  the  administrator 
and  the  estate.*  In  regard  to  the  real  estate  and  its  liability  for  the 
debts  of  the  decedent,  such  allowance  is  prima  facie  evidence  of  the 
debt  and  of  its  due  presentment  against  the  heirs  or  devisees.*  It 
has  sometimes  been  said  that  the  allowance  of  a  claim  operates  as  a 
judgment,*  or  it  is  deemed  to  be  a  quasi  judgment,  and  can  be  an- 
nulled only  on  a  direct  proceeding  to  set  aside  the  approval  on  proper 
legal  grounds,*  and  is  conclusive  on  collateral  attack.*  But  it  has 
been  held  that  this  quasi  judgment  is  not  conclusive  against  the  heir, 
and  he  may  go  into  another  court  and  institute  original  proceedings 
to  set  it  aside.'  Indeed,  the  allowance  of  a  claim  can  be  called  a 
judgment  only  in  a  limited  sense.  None  of  the  grounds  on  which  one 
judgment  has  been  held  to  be  merged  in  another  apply  to  the  allow- 

15.  Giddings  y.  Steele,  28  Tex.  732,  Pae.  215,  88  A.  8.  B.  239. 

91  Am.  Dec.  336.  3.  Thomas  v.  Williams,  80  Kan.  632, 

16.  In  re  Claghom,  181  Pa.  St.  600,  103  Pac.  772,  25  L.R.A.(N.S.)   1304. 
37  Atl.  918,  59  A.  S.  R.  680.  4.  Kennerly  v.  Shepl^,  15  Mo.  640, 

17.  Moody  V.  Peyton,  135  Mo,  482,  57  Am.  Dee.  219;  Pinley  v.  Carothers, 
36  S.  W.  621,  58  A.  S.  R.  604.  9  Tex.  517,  60  Am.  Dec  179. 

18.  Cowles  ▼.  Whitman,  10   Conn.       5.  Beckett  v.  Selover,  7  Cal.  215,  68 
121,  25  Am.  Deo.  60.  Am.  Dec.  237 ;  Moore  v.  Hillebrant,  14 

19.  Fulton's  Estate,  178  Pa.  St.  78,  Tex.  312,  65  Am.  Dee.  118  and  note. 
35  Atl.  880,  35  LJI.A.  133.  6.  McCoy  v.  Morrow,  18  111.  519,  68 

20.  Tyler  v.  Gallop,  68  Mich.  185,  Am.  Dec.  578. 

35  N.  W.  902,  13  A.  S.  R.  336.  Note:  65  Am.  Dec.  125. 

1.  Stanford    v.    Barry,    1    Aikens  7.  Beckett  v.  Selover,  7  CaL  215,  68 
(Vt.)  314,  15  Am.  Dee.  691.  Am.  Dec.  237. 

2.  Black  V.  Elliott,  63  Kan.  211,  65 
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ance  of  a  judgment  as  a  claim  against  an  estate,*  nor  is  the  lien  of 
the  judgment  thereby  destroyed.  A  decree  of  the  probate  court  in 
favor  of  a  creditor  of  a  decedent's  estate  for  the  payment  of  his  claim 
out  of  funds  in  the  hands  of  the  executor  does  not  amount  to  an  actual 
payment  of  the  claim;  but  in  case  the  creditor  does  not  receive  pay- 
ment owing  to  the  fact  that  the  executor  becomes  insolvent,  he  may 
come  in  upon  a  second  fund  raised  in  the  same  estate.* 

224.  Sabmission  of  Claims  to  Arbitration. — ^In  some  jurisdictions 
the  power  of  an  executor  or  administrator  to  submit  claims  to  arbitra- 
tion is  expressly  conferred  by  statute.^*  And  such  power  is  unques- 
tionable at  common  law.^^  Generally  the  award  made  under  such 
a  submission  was  binding,**  if  fair  and  free  from  fraud,*'  and  the 
personal  representative  could  enforce  its  performance  against  the 
other  party.**  The  submission  of  a  matter  to  arbitration  by  an 
executor  was  formerly  regarded  as  an  admission  of  assets;  but  it  is 
not  so  now,  and  is  considered  merely  as  a  mode  of  ascertaining  mat- 
ters on  which  the  parties  cannot  agree.**  So,  the  extent  of  liability 
oi  the  personal  representative  in  reference  to  awards  against  the  estate 
eeems  to  depend  on  the  form  of  the  submission.  If  the  award  is 
merely  to  be  against  the  estate  the  administrator  may  not  be  held 
liable  beyond  assets  in  his  hands,  but  if  in  the  submission  there  was 
a  stipulation  that  he  should  pay  the  amount  of  the  award  he  may 
become  bound  personally  by  it.**  In  some  jurisdictions  it  has  been 
sfiid  that  if  upon  the  submission  of  a  claim  the  executor  or  adminis- 
trator, by  reason  of  negligence  or  any  serious  error  in  judgment, 
obtains  a  less  sum  than  he  was  clearly  entitled  to  recover  at  law,  he 
may  be  held  to  be  guilty  of  a  devastavit,  and  required  to  make  up  the 
loss  out  of  his  own  estate.*'  Though  in  normal  cases  a  court  will 
with  great  reluctance  interfere  with  the  discretion  of  an  administrator 
in  referring  a  controversy  to  arbitration,  yet  a  court  of  equity  may 
enjoin  an  administrator  from  submitting  a  claim  to  arbitration  with- 

8.  Morton  ▼.  Adams,  124  CaL  229,   Steamboat  Co.,  17  B.  L  376,  22.AtL 
66  Pac.  1038,  71  A.  S.  R.  53.  284,  23  Atl.  102,  33  A.  S.  E.  869, 

9.  Pomeroy's  Appeal,  127  Pa.   St,  14  L.R.A.  414. 

492,  18  Atl.  4,  4  LJEI.A.  367.  18.  BaUey  v.  Dilworth,  10  Smedes 

10.  Bankers'  Snrety  Co.  v.  Meyer,  &  M.   (Miss.)   404,  48  Am.  Dec  760 
205  N.  Y.  219,  98  N.  E.  399,  Ann.  and  note. 

Cas.  1913D  1218;  Powers  v.  Douglass,      14.  Crum  ▼.  Moore,  14  N.  J.  Eq. 

53  Vt.  471,  38  Am.  Rep,  699.  436,  82  Am.  Dec.  262. 

11.  Crum  ▼.  Moore,  14  N.  J.  Eg.       15.  Konigmacher  ▼.  Kimmel,  1  Pen. 
436,  82  Am.  Deo.  262;  Parker  v.  Provi-  ft  W.  (Pa.)  207,  21  Am.  Deo.  374. 
dence,  etc.,  Steamboat  Co.,  17  R.  I.      16.  Powers  v.  Douglass,  53  Vt  471, 
376,  22  Atl.  284,  23  Atl.  102,  33  A.  38  Am.  Rep.  699. 

S.  R.  869,  14  L.RJL  414.  17.  Crnm  v.  Moore,  14  N.  J.  Eq. 

Note:  30  Am.  Dee.  632.  436,  82  Am.  Dec.  262;  Parker  v.  Provi- 

See  Abbitratioit  adtd  Award,  vol.  denee,  etc.,  Steamboat  Co.,  17  R.  I. 

2,  p.  355  et  seq.  376,  22  Atl,  284,  23  AtL  102,  33  A. 

12.  Parker     v.     Provideneo,     etc,.  S.  R.  869,  14  L.R,A.  414. 
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out  the  consent  and  against  the  interest  of  the  parties  interested,  where 
the  estate  is  virtually  settled  and  he  occupies  the  attitude  of  a  trustee 
of  a  fund  claimed  by  two  contending  parties.^' 

225.  Compromise  of  Claims. — ^At  common  law  the  executor  aitd 
administrator,  having  an  absolute  power  of  disposal  over  the  whole 
of  the  personal  effects  of  a  decedent,  had  authority  to  compromise  or 
accept  any  composition  or  otherwise  settle  any  debt,  claim,  or  thing 
whatsoever  in  regard  thereto.*'  And  he  still  baa  such  powers  in  this 
connection  that  his  compromise  of  a  claim  against  the  estate  will 
be  upheld  if  it  is  fair,  beneficial  to  the  estate,  and  free  from  fraud, 
negligence,  or  misconduct.*^  The  same  is  true  as  to  claims  belonging 
to  the  estate.  Since  an  executor  or  administrator  had  the  full  legd 
title  to  all  choses  in  action  due  the  estate  of  the  decedent,  he  may,  in 
the  absence  of  fraud  or  collusion,  release,  compromise,  or  discharge 
them  as  fully  as  if  he  were  the  absolute  owner,  being  answerable  only 
for  any  improvidence  in  the  exercise  of  the  power.*  So  also  the 
power  of  an  executor  or  administrator  to  compromise  diluted  claims 
applies  to  a  purely  statutory  cause  of  action  for  causing  the  death  of 
the  intestate  to  be  brought  for  the  use  of  hiq  widow  and  next  of  kin.* 
Even  where  one  third  of  the  distributees  oppose  a  release  or  com- 
promise of  a  claim  by  the  administrators,  the  settlement  in  question 
will  not  be  set  aside  in  the  absence  of  fraud  or  collusion.*  But  as  a 
rule  a  fraudulent  agreement  of  compromise  will  not  be  binding. 
Accordingly,  it  has  been  held  that  a  compromise  agreement  in  an 
action  by  one  who  has  fraudulently  secured  letters  of  administration 
upon  the  estate  of  a  person  killed  by  another's  negligence  is  not,  if 
judgment  is  not  entered  before  defendant  receives  notice  of  the  fraud, 
binding  upon  the  estate,  so  as  to  bind  the  true  administrator  appointed 
after  the  fraudulent  administration  has  been  set  aside.*  It  has  been 
held  that  an  executor  has  no  power  without  the  consent  of  the  probate 
court  to  compromise  a  suit  pending  against  the  estate  of  his  t^tator,* 
and  also  that  when  an  action  on  a  claim  in  favor  of  an  insolvent 
estate  is  compromised  without  order  of  court  the  administrator  will 

18.  Crum  v.  Moore,  14  N.  J,  Eq.   Ala.  159,  60  So.  277,  43  L.R.A.(N.S.) 
436,  82  Am.  Dec.  262.  634;  In  re  Ricker,  14  Moat.  153,  35 

19.  Woolfork  V.   Sullivan,  23  Ala.   Pao.  960,  29  L.R.A.  622. 

548,  58  Am.  Dec.  305;  Olston  v.  Ore-  2.  Parker  v.  Providence,  etc.,  Steam- 

gon  Water  Power,  etc.,  Co.,  52  Ore.  boat  Co.,  17  R.  I.  376,  22  Atl.  284,  23 

343,  96  Pao.  1095,  97  Pac  538,  20  Atl.  102,  33  A.  S.  R.  869,  14  L.RA.. 

L.R.A.(N.S.)    915;   Parker  v.   Provi-  414  and  note.    See  also  infra,  par.  316. 

dence,  etc..  Steamboat  Co.,  17  R.  I.  3.  Murray  v.  Blatchford,  1  Wend. 

376,  22  Atl.  284,  23  AtL  102,  33  A.  (N.  Y.)  583,  19  Am.  Dec.  537. 

S.  R.  869,  14  L.R.A.  414  and  note.  4.  Carr  v.  Illinois  Cent.  R.  Co.,  180 

20.  Bailey  v.  Dilworth,  10  Smedes  &  Ala.  159,  60  So,  277,  43  L.R.A.(N.S.) 
M.  (Miss.)  404,  48  Am.  Dec.  760  and  634. 

note.  5.  Lucich  v.  Medin,  3  Nev.  93,  93 

1.  Carr  v.  Illinois  Cent.  R.  Co.,  180  Am.  Dee.  376. 
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not  be  allowed  costs  paid  out  by  him  as  a  preferred  claim  against 
the  estate.*  By  statute  in  England  it  is  provided  that  an  executor 
or  administrator  may  compromise,  abandon,  or  submit  to  arbitration, 
or  otherwise  settle  any  debt  or  claim  relating  to  the  estate,  or  for 
this  purpose  may  enter  into  any  agreement  or  arrangement  which 
seems  to  him  to  be  expedient,  without  being  responsible  for  any  loss 
occasioned  by  any  act  or  thing  so  done  by  him  in  good  faith.' 

226.  Interest  on  Claims. — As  a  general  rule,  where  a  demand  pre- 
sented to  an  administrator  does  not  claim  interest,  none  can  be  allowed, 
unless,  perhaps,  it  appears  that  interest  results  as  a  matter  of  course 
from  the  facts  stated  as  constituting  the  claim.*  But  in  a  proper  case 
interest  may  be  allowed,*  and  frequently  it  is  the  duty  of  an  executor 
or  administrator  to  pay  as  soon  as  possible  interest-bearing  debts  of 
the  decedent  when  possessed  of  assets  sufficient  for  this  purpose,  in 
order  to  avoid  liability  for  such  interest.** 

I 

ParHeular  Claima 

227.  Right  of  Retainer  as  to  Claims  Due  Personal  Representative. — 
At  common  law,  and  in  many  jurisdictions  to-day,  an  administrator 
may,  as  against  a  creditor  of  equal  degree,  retain  his  own  claim 
against  the  estate  out  of  assets  in  his  hands.**  The  right  of  retainer 
originated  from  the  fact  that  any  creditor  could  sue  an  adminis- 
trator or  executor  and  could  thus  obtain  priority  except  as  against 
creditors  of  superior  degree.  Hence  it  was  deemed  unreasonable  that 
an  administrator  who,  by  taking  out  administration,  became  unable 
to  sue  himself,  should  lose  the  possibility  of  obtaining  priority,  and 
if  he  had  a  claim  he  was  allowed  to  exercise  this  right  of  retainer.** 
But  it  seems  that  the  right  could  not  be  exercised  as  against  the  right 
of  a  creditor  in  higher  degree.**  And  in  equity  an  exercise  of  the 
right  of  retainer  did  not  give  the  executor  or  administrator  any  right 
of  priority,  but  his  claim  was  on  a  parity  with  those  of  other  creditors 
and  was  merely  entitled  to  a  pro  rata  distribution.  This  is  the  general 
modern  rule  in  both  equity  and  law.**    Nor,  as  a  rule,  does  the  right 

6.  Patapaeo  Gnano  Co.  ▼.  Ballard,  63  N.  B.  2,  92  A.  S.  E.  404;  Warner  v. 
107  Ala.  710,  19  So.  777,  54  A.  S.  R.  Wainsford,  Hob.  127,  2  Eng.  Rul. 
131.  Cas.  149  and  note. 

7.  Note :  9  Eng.  Rnl.  Cas.  323.  12.  In  re  Rownson,  29  Ch.  D.  358, 

8.  Aguirre  v.  Packard,  14  Cal.  171,  54  L.  J.  Ch.  950,  52  L.  T.  N.  S.  825, 
73  Am.  Dec.  645.  33  W.  R.  604,  9  Eng.  Rnl.  Cas.  342 

9.  Finley  v.  Carothera,  9  Tex.  517,  and  note. 

60  Am.  Dec.  179.  13.  Note:  9  Eng.  Rul.  Cas.  349. 

10.  Pinley  v.  Carothera,  9  Tex.  617,  14.  McNeill  v.  McNeill,  36  Ala.  109, 
60  Am.  Dec.  179;  Seaman  v.  Dee,  1  76  Am.  Dec.  320;  Story  v.  Hall,  86 
Vent.  198,  2  Lev.  40,  9  Eng,  Rul.  Vt.  31,  83  Atl.  653,  Ann.  Cas.  1915B 
Cas.  320.  1187,  40  L.R.A.(N.S.)  1136. 

11.  Brown  v.  Greene,  181  Mass.  109,  Note:  2  Eng.  Rnl.  Cas.  152. 
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of  retainer  cany  a  right  to  establish  a  claim  which  is  barred  by  the 
statute  of  frauds  *'  or  of  limitations.**  However,  according  to  some 
authorities,  an  executor  has  the  right  to  retain  from  the  personalty  of 
the  estate  the  amount  of  a  debt  due  to  him  from  the  testator,  not- 
withstanding the  fact  that  it  is  barred  by  the  statute  of  limitations.*' 
One  consequence  of  the  right  of  retainer  is  that  statutes  barring  claims 
unless  presented  within  a  designated  time  after  the  death  of  the 
decedent,  are  usually  held  not  to  apply  against  the  claims  of  the  per- 
sonal representative.**  According  to  a  variant  practice,  however,  the 
claim  must  be  presented  to  the  court  having  jurisdiction,*'  or  the 
claim,  with  payments  or  offsets,  must  be  sworn  to,'*  or  such  proof  is 
necessary  only  when  the  claim  is  disputed  that  a  sworn  statement 
of  it  must  be  filed,  and  it  is  not  necessary  to  make  formal  proof  or 
claim  within  the  statutory  period.* 

228.  Claims  of  Partnership  Creditors. — Claims  against  estates  of 
decedents  not  infrequently  are  based  on  the  existence  of  a  partner- 
ship of  which  the  decedent  was  a  member  at  the  time  of  his  death.* 
At  common  law  a  partnership  debt  was  the  joint  debt  of  the  partners, 
and  the  death  of  any  member  of  the  firm  extinguished  it  as  to  him, 
the  remedy  of  the  creditor  being  confined  to  a  claim  against  the 
survivors.  But  in  equity  a  partnership  debt  was  considered  joint  and 
several,  and  upon  the  death  of  any  member  of  the  firm  the  creditor 
could  proceed  directly  against  the  estate  of  the  deceased  partner.' 
In  the  modem  law  of  partnership  each  partner  has  a  right  to  have 
the  effects  of  the  firm  appropriated  to  the  iirm  debts,  and  therefore 
as  a  general  rule  the  assets  are  marshaled.  Where  there  are  both 
firpa  and  individual  creditors  a  priority  as  to  firm  assets  is  given  to 
firm  creditors,  and  to  each  class  of  separate  creditors  a  similar  priority- 
is  given  as  to  the  separate  assets  of  each  partner  respectively.  This 
right  of  the  partners  to  require  marshaling  does  not  expire  with 
their  death  but  passes  to  their  personal  representatives.  In  case  of  th« 
death  of  one  partner  and  the  insolvency  of  the  survivor,  a  creditor 
of  the 'estate  of  the  deceased  partner  succeeds  to  his  right  and  that 

16.  In  re  Rownaon,  29  Ch.  D.  358,  63  N.  E.  2,  92  A.  S.  B.  404.  Bee 
54  L.  J.  Ch.  950,  52  L.  T.  N.  S.  825,  supra,  par.  212  et  seq.,  as  to  prM»- 
33  W.  R.  604,  9  Eng.  Rul.  Cas.  342.  entation  of  claims  generally. 

16.  Haskell  v.  Manson,  200  Mass.  19.  Story  v.  Hall,  86  Vt.  31,  83  AtL 
599,  86  N.  E.  937,  128  A.  S.  R.  452;  653,  Ann.  Cas.  1915B  1187,  40  L.R^ 
Rogers  v.  Rogers,  3  Wend.   (N.  T.)    (N.S.)  1136. 

503,  20  Am.  Dec.  716  j  Batson  v.  Mnr-  20.  Clark  v.  Clark,  8  Paige  (N.  T.) 

rell,  10  Humph.  (Tenn.)  301,  51  Am.  152,  35  Am.  Deo.  676  and  note. 

Dec.  707.  1.  Brown  v.  Greene,  181  Mass.  109, 

17.  In  re  Rownson,  29  Ch.  D.  358,  63  N.  E.  2,  92  A.  S.  R.  404. 

84  L.  J.  Ch.  950,  52  L.  T.  N.  S.  825,  2.  See  also  generally  PAxmtasKir 

33  W.  R.  604;  9  Eng.  Rul.  Cas.  342.  3.  MeLain  v.   Caraon,  4  Azk.  184. 

Note:  Ann.  Cas.  1912A  12.  37  Am.  Dee.  777. 

18.  Brown  v.  Greene,  181  Mass.  109, 
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of  his  representatives,  to  have  the  partnership  effects  appropriated  to 
the  partneiship  debt.  But  this  right  of  substitution  is  based  on  neces- 
sity arising  from  the  insolvency  of  the  survivor.*  Where,  under  an 
agreement  contained  in  articles  of  partnership,  the  title  to  the  partner- 
ship property,  on  the  death  of  one  partner,  vested  in  the  survivor,  who 
transferred  it,  bona  fide,  to  the  representati-ne  of  the  deceased,  it  was 
held  that  if  the  partnership  was  insolvent  the  assignment,  though 
honestly  intended  to  discharge  a  debt  due  to  such  representatives 
growing  out  of  the  partnership  business,  did  not  affect  the  rights  of 
creditors  to  have  the  property  subjected  to  the  satisfaction  of  their 
demands.*  And  not  only  may  creditors  of  a  partnership  have  claims 
against  the  estate  of  the  deceased  partner  but  under  certain  circum- 
stances a  surviving  partner  may  have  such  claim.  Thus,  where  a 
firm  is  dissolved,  leaving  one  of  the  partners  largely  indebted  to  the 
concern,  and  he  afterwards  dies  insolvent,  if  his  solvent  surviving 
partner  is  compelled  to  pay  debts  of  the  firm  out  of  his  own  prop- 
erty, he  is  entitled  to  share  with  other  creditors  in  the  deceased 
partner's  estate.* 

229.  Contingent  Claims. — While  the  statutes  of  some  of  the  states 
make  no  distinction  between  contingent  and  absolute  claims  as  regards 
the  time  for  presenting  them,  many  of  the  states  do  not  require  the 
presentation  of  contingent  claims  until  after  the  happening  of  the 
contingency  which  renders  them  absolute.'  If  the  claim  remains  con- 
tingent till  after  the  time  limited  for  filing  claims  in  the  administration 
proceedings  has  expired,  but  subsequently  becomes  absolute  and  assets 
have  been  paid  to  legatees  or  next  of  kin  of  the  deceased,  it  is  not 
unusual  to  permit  the  bringing  of  an  action  in  favor  of  the  claim- 
ant against  such  legatees.*  But  in  some  states  a  claim  cannot  be 
allowed  unless  it  is  a  present  debt  or  duty,  or  a  demand  in  praesenti, 
payable  at  all  events.  If  its  future  payment  rests  on  a  contingency 
and  it  is  uncertain  whether  any  demand  will  accrue,  it  cannot  be 
allowed,  as,  for  example,  a  conditional  bond  before  condition  broken.* 
A  contingent  claim  has  been  defined  as  one  where  the  liability  depends 
upon  some  future  event  which  may  or  may  not  happen,  and  which 
makes  it  wholly  uncertain  whether  there  ever  will  be  a  liability.** 
Where  a  right  of  action  in  favor  of  creditors  against  the  holders  of 
stock  of  an  insolvent  corporation  does  not  accrue  until  the  corpo- 
ration becomes  insolvent,  it  has  been  held  that  the  claim  is  con- 

4.  Emmanuel  v.  Bird,  19  Ala.  698,  T.)   19,  29  Am.  Dec.  788  and  note. 
54  Am.  Dec  200;  Pearson  v.  Keedy,       7.  Note:  58  L.R.A.  82,  90. 
6  B.  Mon.   (Ky.)   128,  43  Am.  Dec.       8.  South  Milwaukee  Co.  v.  Murphv. 
160;  Kirby  v.  Schoonmaker,  3  Barb.  112  Wis.  614,  88  N.  W.  683,  58  L.R.A. 
Ch.  (N.  Y.)  46,  49  Am.  Dec.  160.       82  and  note. 

6.  Oant  ▼.  Reed,  24  Tez.  46,  76  Am.       9.  Jones  v.  Cooper,  2  Aikens  (Yt.) 
Dec.  94  64,  16  Am.  Deo.  678. 

6.  Payne  ▼.  Matthews,  6  Paige  (N.      10.  Note:  58  L.R.A.  84. 
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tingent  within  the  meaning  of  statutes  of  this  character.**  It  has 
also  been  held  that  the  claim  of  a  surety  against  the  estate  of  his 
principal  for  reimbursement  is  contingent,  and  does  not  become 
absolute  until  he  pays  money  on  account  of  his  obligation." 

230.  Claims  of  Joint  Contractors. — At  common  law  the  rule  was 
absolute  that  the  estate  of  the  deceased  joint  contractor  was  not  liable 
to  the  obligee  in  the  joint  contract  except  in  case  of  the  insolvency 
of  the  surviving  joint  obligor.  If  the  survivor  was  solvent  there  was 
a  plain  and  adequate  remedy  by  action  at  law  against  him.  In  such 
case  the  liability  of  the  estate  of  the  deceased  joint  obligor  was  to 
contribute  to  him  after  the  debt  was  collected  from  or  paid  by  him. 
In  case  of  his  insolvency  the  obligee  in  the  joint  contract  could  bring 
his  action  in  equity  against  the  administrators  of  the  deceased  joint 
obligor.**  When  all  of  several  joint  contractors  died  the  action  had 
to  be  brought  against  the  representative  of  the  last  survivor.**  It 
seems  to  be  equally  well  settled  that  if  the  joint  obligor,  so  dying, 
was  a  surety  who  was  not  liable  for  the  debt  irrespective  of  the  joint 
obligation,  his  estate  was  discharged  by  his  death  both  at  law  and 
in  equity,  the  survivor  only  being  liable.**  And  while  in  equity 
the  rules  in  regard  to  liability  were  different  and  the  estate  of  a 
deceased  joint  contractor  was  liable,  courts  of  equity,  aa  a  general 
rule,  would  not  entertain  an  action  where  there  was  an  adequate  legal 
remedy  by  which  full  redress  could  be  obtained.  Hence,  it  followed 
that  to  enable  a  creditor  to  collect  his  debt  in  equity  from  the  estate 
of  a  deceased  joint  debtor,  he  was  required  to  show  that  he  could 
-not  collect  it  by  proceedings  at  law  against  the  survivor.  It  was 
held  suJSicient  for  this  purpose  to  aver  and  prove  the  insolvency  of 
the  survivor.  But  the  want  of  an  adequate  legal  remedy  is  equally 
manifest  where  the  remedy  against  the  survivor  has  been  resorted  to 
by  the  creditor  in  good  faith  and  exhausted  without  obtaining  satis- 
faction.** It  has  been  declared,  while  recognizing  a  conflict  on  the 
question,  that  in  the  so-called  code  states  the  common  law  rule  hold- 
ing the  survivor  alone  liable  at  law  has  ceased  to  obtain,  since  the 
formal  distinction  between  law  and  equity  has  been  abolished,  and 
it  seems  that  in  England  also  the  personal  representative  of  the  de- 
ll. Hospes  v.  Northwestern  Mfg.,  v.  Hopkins,  4  Wyo.  379,  34  Pac  899, 
etc.,  Co.,  48  Minn.  174,  50  N.  W.  1117,  62  A.  S.  R.  38.  See  also  generally 
31  A.  S.  R.  637, 15  L.R.A.  470;  South  Joint  AovKimmES. 
Milwaukee  Co.  v.  Murphy,  112  Wis.  14.  Ayer  v.  Wilson,  2  ITill  Const. 
614,  88  N.  W.  583,  58  L.R.A.  82  and  (S.  C.)  319,  12  Am.  Dec.  677. 
note.  16.  Getty  v.  Binsse,  49  N.  Y.  385, 

12.  Note:  68  L.RA.  87.  10  Am.  Rep,  379. 

IS.  Getty  V.  Binsse,  49  N.  Y.  385,       16.  Pope  v.  Cole,  65  N.  Y.  124,  14 
10  Am.  Rep.  379;  Pope  v.  Cole,  55  Am.  Rep,  198, 
N.  Y.  124, 14  Am.  Rep.  198;  Chadwick 
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ceased  obligor  may  be  sued  in  the  fiist  instance,  whether  the  Bur- 
viTor  is  solvent  or  not.*' 

231.  Lien  Claims. — A  judgment  rendered  against  the  decedent  in 
his  lifetime  must  usually  be  presented  for  allowance  as  a  claim  against 
the  estate  of  the  decedent*^  But  the  presentation  and  allowance  of 
a  judgment  do  not  destroy  the  lien  of  the  judgment  by  merger  in 
the  allowance  of  the  claim,  or  otherwise ;  *•  nor  does  the  presentation 
of  a  judgment  as  an  \msecured  claim  destroy  the  right  to  proceed 
thereon  by  garnishment  proceedings.'**  This  is  in  accordance  with 
the  general  rule  that  death  does  not  destroy  or  impair  a  lien.*  And 
according  to  the  same  general  principle  it  has  been  decided  that  one 
who  by  a  creditor's  bill  has  obtained  a  lien  on  the  assets  of  his  debtor 
does  not  release  any  right,  on  the  death  of  the  debtor,  by  filing  his 
claim  with  the  commissioners  of  claims.*  Even  the  failure  of  the 
claimant  to  present  the  claim  for  allowance  does  not  affect  the  lien, 
which  continues  and  may  be  enforced  by  appropriate  proceedings.* 
For  example,  the  holder  of  a  mortgage  need  not  present  his  claim 
against  the  estate,  but  may  rely  entirely  on  the  future  enforcement 
of  his  lien  against  the  specific  property  covered  by  the  mortgage.* 
It  has  also  been  held  that  one  having  a  mechanic's  lien  against  the 
property  of  a  decedent  may  foreclose  it  without  first  presenting  a 
claim  tiierefor  to  his  administrator  or  executor.'  And  on  the  same 
principle  a  vendor's  lien  is  saved  though  the  statute  has  barred  the 
claim  for  the  purchase  money  aa  a  simple  debt.*  In  all  such  cases 
the  administrator  is  presumed  without  any  presentation  to  know  of 
the  existence  of  the  demand  and  the  specific  lien  securing  it'  There- 
fore an  allegation  of  presentment  of  a  claim  is  unnecessary  in  an 
action  to  enforce  a  specific  lien.*  However,  in  some  jurisdictions 
after  the  death  of  the  defendant  the  lien  of  a  judgment  obtained 
against  him  in  bis  lifetime  is  abolished  by  statute  in  so  far  as  any 

17.  Chadwick  ▼.  Hopkins,  4  Wyo.  8.  Saginaw  County  Sav.  Bank  v. 
379,  34  Pac  899,  62  A.  S.  R.  38.       Dnffield,  157  Mioh.  522, 122  N.  W.  186, 

18.  Ray  v.  Thompson,  43  Ala.  434,  133  A.  S.  R.  354. 

94  Am.  Dee.  696;   Crowe  te  Co.  v.  3-  Hood  v.  Hammond,  128  Ala.  569, 

Adkinson  Const.  Co.,  67  Wash.  420,  30  So.  540,  86  A.  S.  R.  159. 

121  Pae.  841,  Ann.  Cas.  1913D  273;  *•  Bull  v.  Coe,  77  Cal.  54,  18  Pac. 

Rock  Springs  Mrst  Nat.  Bank  v.  Lud-  I^S,  11  A.  S    R.  236;  Matter  of  De 

Tigsen,  8  Wyo.  230,  66  Pac.  994,  67  ^^^^^^^qVTA  ^'  ^.^jF^C 

Pac  934,  80  A.  S.  B.  928.  f^'  ^fo  v^%  A  ^^^1.^7 

19.  Morton  v.  Adams.  124  Cal.  229,  ^- P^^J^  J^^^'^^^fP^  T{ 
66  Pac.  10^  71  A  8.  E.  63.  Bee  ^%^^  l^s^'^n.  R^^  ''"' 
sopM,  par.  223.        „    •    ._   „       „  6.  Hood  v.  Hammond,  128  Ala.  569, 

20.  Lawrence  ▼.   Seeonty   Co.,   66  30  s<,.  540,  86  A.  8.  R.  159. 

Conn.  423,  15  AtL  406, 1  L.BA.  342.       7.  Figj,  v,  De  Laray,  8  8.  D.  320, 

L  Morton  V.  Adams,  124  CaL  229,  68  N.  W.  465,  59  A.  8.  R.  764. 
56  Pae.  1038,  71  A  8.  B.  63.     See       8.  Fallon  t.  Butler,  21  CaL  24,  81 
(menlly,  Iaskb.  Am.  Dec  140. 
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preference  would  otherwise  be  allowed.*  And  it  has  been  held  that 
an  involuntary  lien  arising  out  of  an  executory  contract  with  the 
decedent,  is  lost  if  not  presented  within  the  time  required  by  the 
statute  for  the  presentation  of  claims  in  general/*  and,  furthermore, 
that  one  performing  labor  on  a  building  in  process  of  construction, 
under  contract  with  the  owner,  loses  his  right  to  compensation  by 
failure  to  present  the  claim  against  the  owner's  estate  within  the 
time  prescribed  by  statute,  and  that  a  devisee  of  the  property  can- 
not make  the  claim  enforceable  after  that  time,  by  assuming  the 
obligation  and  presenting  the  claim  against  the  estate.** 

232.  Claims  of  Servants. — ^Except  when  services  are  rendered  gra- 
tuitously, a  claim  may  be  presented  therefor  agaiost  the  estate  of 
the  person  'Who  received  the  benefit  thereof  and  failed  to  make  pay- 
ment during  his  lifetime.**  So,  when  one  performs  services  for 
another  under  a  mutual  understanding  that  the  latter  will  make  com- 
pensation therefor  by  a  legacy  in  his  will,  such  services  are  not 
gratuitous,  and  if  the  recipient  of  them  does  not  give  the  expected 
legacy,  an  action  ordinarily  lies  against  his  personal  representative 
for  their  value.*'  It  has  been  held  that  even  when  a  legacy  has 
been  left  to  a  person  seeking  payment  from  the  estate  of  one  deceased, 
for  nursing  him  during  his  last  illness,  additional  compensation  may 
be  allowed  where  the  amount  of  the  legacy  is  clearly  insufficient 
remuneration  for  the  services  rendered.**  But  it  has  been  held  that 
a  written  promise  to  pay  out  of  the  promisor's  estate  one  day  after 
his  death,  is  a  promissory  note,  and  cannot  properly  be  allowed  as 
a  claim  definitely  fixing  the  value  of  services.**  So  it  was  held 
that  a  claim  for  back  wages  and  for  nursing  a  person  during  his 
last  illness  is  properly  rejected,  it  being  shown  that  the  claimant  had 
been  originally  employed  as  housekeeper  by  the  testator,  but  that 
in  the  course  of  time  there  had  ceased  to  be  any  question  of  wages 
between  them,  and  that  she  and  her  children  and  grandchildren 
shared  testator's  home  with  him  and  were  provided  for  by  him,  and 
that  he  further  provided  for  them  in  his  will.** 

233.  Claims  of  Relatives. — ^When  services  are  rendered  by  a  mem- 
ber of  the  family  of  a  decedent  to  him  during  his  lifetime  and  a  claim 

9.  SweriBgen  ▼.  Eberins,  7  Mo.  421,  t.  Swift,  1  Teates  (Pa.)  209,  1  Am. 
38  Am.  Dee.  463.  Dec  295. 

10.  Crowe  &  Co.  v.  AdMnson  Const.       Note:  Ann.  Cas.  1913A  480.     See 
Co.,  67  Wash.  420,  121  Pac.  841,  Ann.  also  supra,  par.  175. 

Cas.  1913D  273  and  note.  14.  In  re  Rohrer,  160  CaL  674,  117 

11.  Re  Hincheon,  159  Cal.  755,  116  Pac.  672,  Ann.  Cas.  1913A  479  an4 
Pac  47,  36  L.R.A.(N.S.)  303.  note. 

12.  Wise  v.   Outtrim,  139  la.  192,  16.  Price  v.  Jones,  106  Ind.  643,  ft 
117  N.  W.  264,  130  A.  S.  R.  301,  N.  E.  683,  55  Am.  Rep.  230. 

See  generally  Work  and  Labor.  16.  Snccession  of  Benton,  106  La. 

13.  Martin  ▼.  Wright,  13  Wend.  (N.  494,  31  So.  123,  59  L.R.A.  135. 
T.)   460,  28  Am.  Dec  468;  Roberts 
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is  presented  against  the  estate,  an  additional  obstacle  to  recovery  exists 
not  found  where  such  claims  are  paesented  by  servants  and  strangers. 
It  is  not  enough  for  the  claimant  to  overcome  the  preeumption  of 
periodic  payment/'  but  he  must  further  show  that  there  was  at  the 
time  the  services  were  rendered  an  expectation  on  the  port  of  both 
parties  that  compensation  should  be  made  for  such  services.^*  The 
foundation  of  this  rule  is  that  when  services  are  rendered  by  a 
member  of  the  family,  a  presumption  of  law  arises  that  they  were 
gratuitous,  and  hence  the  burden  is  on  the  claimant  to  relieve  him- 
self of  that  presumption,  by  showing  that  there  was  an  express  or 
implied  understanding  between  the  parties  that  a  charge  for  the  serv- 
ices was  to  be  made,  and  to  be  met  by  payment.^*  This  presumption 
has  been  recognized  where  the  relationship  was  tiiat  of  father  and 
son,'*  stepfather  and  stepson,*  grandmother  and  grandchild,'  uncle 
and  niece*  or  nephew,^  and  4^t  of  brother  and  sister.*  Where, 
however,  an  adult  child  removes  from  the  home  of  a  parent  and 
marries  and  afterward  renders  personal  services  to  his  parent  which 
are  voluntarily  accepted,  a  promise  on  the  part  of  the  parent  to 
pay  therefor  may  be  implied.*  It  has  also  been  held  that  a  woman 
taking  her  brother  into  her  home,  and,  without  benefit  to  herself, 
nursing  and  performing  other  menial  services  for  him  during  hi& 
last  illness,  was  entitled  to  an  allowance  of  their  value  out  of  hi£ 
estate,  although  there  was  no  express  contract  that  payment  should 
be  made.'  The  family  relationship  which  gives  rise  to  this  presump- 
tion need  not  necessarily  be  one  of  blood  kindred.  The  rule  rests 
upon  the  idea  of  the  mutual  dependence  of  those  who  are  members 
of  one  immediate  family,  and  such  a  family  may  exist  though  com- 

17.  See  supra,  par.  232.  831;  Taylor  v.  Thieman,  132  Wis.  38, 

18.  Harper  v.  Davis,  U5  Md.  349,  111  N.  W.  229,  122  A.  S.  R.  943. 
80  Atl.  1012,  Ann.  Gas.  1913A  861,       1.  Martin  v.  Martin,  108  Wis.  284, 

35  LJl.A.(N.S.)  1026;  Disbrow  v.  Du-  84  N.  W.  439,  81  A.  S.  R.  895;  Taylor 
rand,  54  N.  J.  L.  343,  24  Atl.  545,  33  v.  Thieman,  132  Wis.  38,  111  N.  W. 
A.  S.  R.  678  and  note;  Waldron  v.   229, 122  A.  8.  R.  943. 

Davia,  70  N.  J.  L.  788,  58  Atl.  293,  2.  Shepherd    v.    Young,     8     Gray 

66  L.R.A.  691;   Key  v.  Harris,   116  (Mass.)   152,  69  Am.  Dec.  242. 

Tenn.  161,  92  S.  W.  236,  8  Ann.  Gas.  8.  Taylor  v.  Thieman,  132  Wis.  38, 

200  and  note;  HaU  v.  Finch,  29  Wis.  Ill  N.  W.  229,  122  A.  8.  R.  943. 

278,  9  Am.  Rep.  559.  4.  Weir  v.  Weir,  3  B.  Mon.  (Ky.) 

Note:  1L.R.A.(N.S.)  819,821.    And  645,   39   Am.  Dec.  487. 

■ee  Woke  and  Labor.  6.  Disbrow  v.  Durand,  64  N.  J.  L. 

19.  Harper  ▼.  Davis,  115  Md.  349,  343,  24  Atl.  545,  33  A.  S.  R.  678; 
80  AtL  1012,  Ann.  Gaa.  1913A  861,  Hall  v.  Finch,  29  Wis.  278,  9   Am. 

36  LJlJL.(N.fl.)  1026.  Rep.  559;  Taylor  v.  Thieman,  132  Wis. 

20.  In  re  Colbum,  153  Mich.  206,  88,  111  N.  W.  229,  122  A.  S.  R.  943. 
116  N.  W.  986,  126  A.  8.  R.  479,  18  6.  Wiokler  v.  Killiaa,  141  N.  C,  575, 
L.RA.(N.S.)  149;  Beneke  v.  Beneke,  54  N.  E.  540,  115  A.  8.  R.  694. 

119  Minn.  441,  138  N.  W.  689,  Ann.       7.  Mark  v.  Boardman,  (Ky.)  89  3. 
Cas.  1914B  381;  McDoweU  v.  McDow-   W.  481, 1  LJt.A.(N.S.)  819. 
40,  75  Vt.  401,  56  Atl.  98,  98  A.  8.  R. 
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posed  of  remote  relations,  and  even  of  persons  between  whom  there 
is  no  tie  of  blood.^  It  has  been  said  that  even  where  the  person 
who  rendered  and  the  person  who  received  the  services  in  question 
were  not  related  by  either  blood  or  marriage,  the  implication  of  a 
promise  to  pay  compensation  will,  as  a  general  rule,  be  negatived,  if 
it  appears  ^at,  at  the  time  when  the  services  were  rendered,  there 
existed  between  them  a  domestic  relationship  the  iilcidents  of  which 
were  essentially  similar  to  those  which  are  ordinarily  associated  with 
such  a  relationship  when  it  exists  between  kinsfolk.'  So  it  has  been 
held  that  where  a  man  and  woman  live  in  the  relation  of  husband  and 
wife,  whether  legally  married  or  not,  the  man  has  no  claim  on  the 
woman's  estate  t^ter  her  death,  for  the  value  of  shelter,  food,  and 
clothing  given  her  during  the  continuance  of  that  relation,  in  the 
absence  of  an  express  agreement  to  that  effect.^'  And  where  a  child  is 
taken  into  a  family  under  defective  adoption  papers  and  renders  serv- 
ices as  a  son,  the  presuinption  will  hold  true  that  such  services  were  not 
to  be  paid  for.  But  this  presumption  may  be  rebutted  by  proof  of  an 
express  oral  contract  with  the  natural  parent  of  the  child  that  the 
adopted  parent  would  make  certain  testamentary  provision  for  him.** 
An  express  verbal  promise  to  devise  land  in  consideration  of  services 
rendered  by  a  foster  child,  though  itself  unenforceable  under  the 
statute  of  frauds,  may  be  effective  in  removing  the  presumption  that 
the  services  were  rendered  gratuitously;  and  it  may  be  stated  gen- 
erally, that  the  presumption  may  be  overcome  by  an  express  promise 
by  the  deceased  to  pay  for  the  services,  proved  by  either  direct  and 
positive  evidence  or  by  evidence  of  circumstances  which  in  their 
nature  are  equivalent  to  direct  and  positive  proof.** 

Statute  of  LimMationg 

234.  General  and  Special  Statutes  of  Limitation. — ^In  presenting 
claims  against  the  estate  of  a  decedent  the  question  frequently  arises 
whether  they  are  barred  by  the  statutes  of  limitation.  Broadly  speak- 
ing, statutes  of  this  type  fall  into  two  classes — ^those  which  gen- 
ersdly  apply  in  reference  to  all  causes  of  action  and  those  which  fix 
special  periods  of  limitation  for  the  bringing  of  suits  against  estates 
of  decedents.**  The  death  of  the  debtor  does  not  as  a  general  rule 
stop  the  running  of  the  general  statute  of  limitations.    The  provisions 

8.  Disbrow  v.  Dnrand,  64  N.  J.  L.  11.  Martin  v.  Martin,  108  Wis.  284, 
343,  24  AtL  545,  33  A.   S.   R.   678.  84  N.  W.  439,  81  A.  8.  B.  895. 

9.  Harper  v.  Davia,  115  Md.  349,  80  12.  Taylor  v.  Thieman,  132  Wis.  38, 
AtL  1012,  Ann.  Cas.  1913A  861,  36  111  N.  W.  229,  122  A.  S.  R.  943. 
L.R.A.(N.S.)  1026.  18.  For  a  consideration  of  the  sub- 
Note:  11  L.R.A.(N.S.)  874.  ject  of  general  statutes  of  liiaitati<» 

10.  Pa3^e's  Appeal,  65  Conn.  397,  see  Likteatzok  or  AoraoNS. 
32  AtL  948,  48  A.  S.  E.  215,  33  LJIA. 
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of  laws  applying  to  claims  against  decedents  not  infrequently  inter- 
vene so  aa  to  pennit  suit  within  a  designated  period  after  the  dece- 
dent's death  on  all  claims  not  already  barred  at  the  time  of  such 
death  by  the  general  statutes  of  limitation.**  If,  however,  the  claim 
has  already  been  barred  by  the  general  limitation  laws  at  the  time 
of  the  debtor's  death  the  special  laws  above  referred  to  will  not  as 
a  rule  operate  to  revive  such  claim.*'  Occasionally  the.  distinction 
between  general  and  special  statutes  of  limitation  becomes  of  no  prac- 
tical importance  in  that  for  one  reason  or  another  the  right  of  action 
is  suspended  during  the  life  of  the  debtor.  For  example,  where  a 
wife  canno|;  sue  her  husband  on  general  causes  of  action,  the  gen- 
eral statute  of  limitations  does  not  commence  to  run  until  after  his 
death.**  The  usual  statutes  of  limitation  do  not  always  apply  to 
claims  against  the  estate  for  matters  arising  after  the  death  of  the 
decedent,  as,  for  instance,  for  funeral  expenses  and  costs  of  admin- 
istration.*' And  it  has  been  held  that  an  attorney's  fee  for  services 
in  probating  a  will  is  not  a  debt  against  the  estate  of  the  decedent 
in  the  nature  of  costs,  against  which  such  a  statute  of  limitations  will 
not  run  in  favor  of  the  heirs  and  devisees.*'  It  should  also  be  noted 
that  such  statutes  are  not  always  pleadable  as  against  trust  claim- 
ants. Where  a  person  during  his  lifetime  stands  in  the  relation  of 
trustee  to  a  fund,  and  cannot  plead  the  statute  of  limitations  in 
respect  thereto,  his  representatives,  after  his  death,  stand  in  no  better 
position,  and  likewise  may  be  denied  the  right  to  plead  the  statute.*' 
So,  on  principles  analogous  to  those  governing  the  exceptional  cases 
of  lien  claimants,  the  courts  have  likewise  held  that  a  statute  of  limita- 
tions restricting  the  time  in  which  creditors  of  a  decedent  must  bring 
suit  on  claims  against  his  estate,  does  not  apply  to  a  suit  brought 
by  a  pledgee  against  an  administrator  to  recover  the  proceeds  of 
pledged  property  received  by  him.*'  It  seems  that  if  no  cause  of 
action  accrues  on  which  the  defendant  may  be  held  liable  as  admin- 
istrator or  executor  within  the  statutory  period  after  his  appoint- 
ment, he  cannot  thereafter  be  chargeable  on  a  cause  of  action  subse- 
quently accruing  against  the  estate  of  the  decedent,  except  when  new 
assets  come  into  his  possession  after  the  period  of  limitation  has 
expired.* 

14.  Hildebrand  v.  Kinney,  172  Ind.  18.  Taylor  v.  Crook,  136  Ala.  354, 
447,  87  N.  E.  832,  19  Ann.  Gas.  788;  34  So.  905,  96  A.  S.  R.  26. 
Wenman    ▼.    Mohawk    Ins.    Co.,    13  19.  Fox  v.  Tay,  89  CaL  339,  24  Pac. 
Wend.  (N.  Y.)  267.  28  Am.  Dec.  464.  865,  26  Pac.  897,  23  A.  S.  R.  474. 

15.  McKinzie  v.  Hill,  51  Mo.  303, 11  See  also  Trusts. 

Am.  Rep.  450.  20.  Nashua    Sav.   Bank   ▼.   Abbott, 

16.  Dougherty  v.  Snyder,  16  Berg.  181  Mass.  531,  63  N.  E.  1058,  92  A. 
*  R.  (Pa.)  84,  16  Am.  Dec.  520.  S.  R.  430.     See  snpra,  par.  231,  as 

17.  Hildebrand  v.  Kinney,  172  Ind.  to  lien  claims. 

447,  87  N.  E.  832,  19  Ann.  Cas.  788      1.  LoveU     v.     Nelson,     11     Allen 
and  note.  (Mass.)  101,  87  Am.  Dee.  708. 
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235.  Time  within  Whicb  Claims  Mttst  Be  Presented.— The  time 

within  which  claims  must  be  presented  to  the  executor  or  adminis- 
trator differs  in  the  several  states,  as,  ten  months,"  one  year,'  eighteen 
months,*  two  years,'  or  four  years,  after  the  granting  of  letters  of 
administration,  according  to  flie  various  statutory  provisions  which 
regulate  the  time  for  such  presentation.*  Where  a  statute  gives  a 
remedy  for  the  collection  of  claims  against  the  estates  of  deceased 
persons,  and  fixes  a  time  limit  for  their  presentation  to  the  court,  it  is 
generally  held  that  such  statute  furnishes  the  exclusive  remedy  for 
Uie  collection  of  such  claims.'  So,  where  a  statute  fixes  a  time  limit 
within  which  claims  must  be  presented  to  the  executor  or  admin- 
istrator after  the  granting  of  letters,  it  will  usually  be  construed  as 
shortening  and  not  extending  the  normal  period  of  the  statute  of 
limitations.  Hence,  if  a  demand  is  barred  by  the  general  provisions 
of  the  statute  of  limitations  before  it  is  presented,  it  will  not  be  revived 
by  the  special  statute  applying  to  claims  against  decedent's  estates.' 
In  some  jurisdictions  the  time  within  which  claims  must  be  presented 
is  fixed  not  by  statute  but  by  an  order  of  the  probate  court.* 

236.  Effect  of  Failure  to  Present  Claim. — In  most  jurisdictions  a 
time  limit  is  provided  by  statute  within  which  all  claims  against  the 
estate  must  be  presented  under  penalty  of  being  disallowed  and  for- 
ever barred."  The  primary  object  of  such  provisions  is  to  apprise 
the  administrator  and  the  court  of  the  existence  of  the  claim  so  that 
a  proper  and  timely  arrangement  may  be  made  for  its  payment  in 
full,  or  by  pro  rata  portion  in  the  due  course  of  administration." 
Aa  a  rule  no  provision  is  made  in  such  statutes  for  disabilities,  and 
generally  the  fact  that  a  claimant  is  under  a  disability  will  afford  no 
excuse  for  failure  to  present  a  claim,^'  though  sometimes  the  old 
common  law  excuses  for  failure  to  sue  seem  to  be  recognized,  as 
for  instance  that  the  claimant  was  beyond  the  seas.**  The  pendency 
of  an  appeal  from  an  order  admitting  a  will  to  probate  has  been 

8.  Thompson  v.  Reno  Say.  Bank,  19  tion  within  certain  time  after  notice. 
Nev.  242,  9  Pac.  121,  3  A.  S.  R.  883.       9.  Weeks  v.  HuU,  19  Conn.  376,  50 

3.  Austin  V.  Bailey,  37  Vt.  219,  86  Am.  Dec.  249. 

Am.  Dec.  703,  10.  Hicky  v.   Stallworth,  143   Ala. 

4.  McNeill  v.  McNeill,  36  Ala.  109,  635,  39  So.  267,  111  A.  S.  R.  57,  5 
76  Am.  Dec  320;  Jackson  ▼.  Rowell,  Ann.  Cas.  496;  Cone  v.  Danham,  59 
87  Ala.  685,  6  So.  95,  4  L.R.A.  637.  Conn.  146,  20  Atl.  311,  8  L.R.A.  647; 

6.  Judy  V.  Kelley,  11  111.  211,  50  Rock  Springs  First  Nat.  Bank  v.  Lud- 

Am.  Dec.  455  and  note;  McEinzie  v.  vigsen,  8  Wyo.  230,  66  Pac.  994,  57 

HUI,  51  Mo.  303,  11  Am.  Rep.  450.  Pac.  934,  80  A.  S.  R.  928.     See  also 

6.  Dawes  v.   Shed,   15   Mass.   6,  8  supra,  par.  212  et  seq. 

Am.  Deo.  80.  11.  Fish  v.  De  Laray,  8  S.  D.  320, 

7.  Fields  ▼.  Mundy,  106  Wis.  383,  66  N.  W.  466,  59  A.  S.  R.  764. 

82  N.  W.  343,  80  A.  S.  R.  39.  12.  Cone  v.  Dunham,  59  Conn.  145, 

8.  McKinzie  v.  Hill,  51  Mo.  303, 11  20  AtL  311,  8  L.R.A.  647. 

Am.  Rep.  460.  See  supra,  par.  212  13.  Mason  t.  Johnson,  24  Dl.  159^ 
•t  seq.,  as  to  requirement  of  presentn-  76  Am.  Deo.  740. 
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held  not  to  excuse  a  delay  of  over  two  yeara  on  the  part  of  the  execu- 
tors who  had  qualified  thereunder  to  present  for  payment  claims 
of  the  testator  against  the  estates  of  other  deceased  persons.^*  The 
penalty  for  a  failure  to  present  daims  within  the  time  allowed  by 
law  does  not  always  amount  to  a  forfeiture  of  the  claim.  Creditors 
failing  to  give  notice  may  lose  merely  the  right  to  an  equal  participa- 
tion with  creditors  of  equal  dignity  to  whom  distribution  is  made 
before  notice  of  such  claim  is  brought  to  the  administrator,**  and 
may  still  be  entitled  to  a  judgment  to  be  satisfied  out  of  future  assets 
upon  due  proof  of  this  claim,"  or  the  statute  may  permit  the  allow- 
ance of  the  claim  whenever  justice  and  equity  require  that  it  should 
be  allowed  and  the  creditor  is  Aot  chargeable  with  culpable  n^lect 
in  not  prosecuting  his  claim.  In  interpreting  such  a  statute  it  has 
been  held  that  it  merely  relieves  a  creditor,  under  certain  circum- 
stances, from  the  normal  limitation  in  regard  to  the  prosecution  of 
claims  against  the  estates  of  deceased  persons  and  that  it  does  not 
create  a  cause  of  action  in  equity  after  the  bar  of  the  statute  when 
tiiere  was  none  at  law  before.*' 

237.  Time  within  Which  Action  Must  Be  Brought — ^The  period 
within  which  actions  against  executors  and  administrators  must  be 
brought  in  regard  to  claims  subsisting  against  the  decedent  at  the 
time  of  his  death  is  of  different  length  in  different  jurisdictions.  For 
example  it  has  variously  been  fixed  at  three  years,**  four  years,**  and 
six  years  from  the  time  of  the  granting  of  letters  of  administration.** 
According  to  the  terms  of  the  particular  statute,  a  longer  period  of 
time  may  *  or  may  not  be  afforded  to  nonresident  creditors.'  It  is 
immaterial  that  the  claims  have  already  been  reduced  to  judgment 
in  another  court.*  But  it  has  been  held  that  out  of  the  time  neces- 
sary to  constitute  a  bar  under  the  statute  of  limitations  may  be 
-deducted  the  time  within  which  suits  against  executors  are  by  stat- 
ute forbidden  to  be  brought*  So,  the  period  during  which  no  letters 
oi  administration  have  been  taken  out  on  an  estate  is  sometimes 

14.  Cone  v.  Dunham,  69  Conn.  146,  19.  Lovell    r.     Nelson,     11    AHen 

20  Ati.  311,  8  L.R.A.  647.  (Mass.)   101,  87  Am.  Dec.  706. 

18.  Baumgartner  v.  McKinnon,  137  20.  Hildebrand  v.  Kinney,  172  Ind. 

Ga.  166,  73  S.  E.  518,  38  L.R.A.(N.S.)  447,  87  N.  E.  832,  19  Ann.  Cas.  788. 

824.  See  also  Ltkitation  or  Actions. 

16.  Jndy  ▼.  Kelley,  11  LI.  211,  50  1.  Booth  v.  Starr,  5  Day   (Conn.) 
Am.  Dee.  456.     See  also  sapra,  par.  275,  6  Am.  Dee.  149. 

212  et  seq.,  and  231.  2.  Fields  v.  Mundy,  106  Wis.  ?83, 

17.  Hodge  V.  Hodge,  90  Me.  505,  82  N.  W.  343,  80  A.  S.  R.  39. 

38  Atl.  535,  60  A.  S.  R.  285,  40  L.R.A.       3.  Fields  v.  Mundy,  106  Wis.  3&3, 
33.  82  N.  W.  343,  80  A.  S.  B.  39. 

18.  New  England  Commercial  Bank       4.  Henderson  v.  Ilsley,  11  Smcde? 
■».  Newport  Steam  Factory,  6  R.  I.  &  M.  (Miss.)  9,  49  Am.  Dec.  41. 
154,  75  Am.  Dee.  688. 
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deducted,'  even  where  the  creditor  has  a  right  to  take  out  letters;  * 
but  in  other  jurisdictions  the  statute  begins  to  run  though  no  execu- 
tor or  administrator  has  been  appointed.'  Statutes  of  this  character 
are  usually  strictly  construed  in  favor  of  the  personal  representatives. 
The  exhibition  of  the  claim  to  the  executor  or  administrator,  his 
acquiescence  therewith,  or  even  his  promise  to  pay,  furnish  no  legal 
ground  for  avoiding  the  eiYect  of  the  statute,  since  all  such  acta  are 
personal  and  not  official,  and  the  courts  hold  that  he  cannot  by  them 
charge  the  estate  which  he  represents,  it  having  been  dischaj^ed  by 
virtue  of  the  statute.'  In  some  states  the  claim  of  a  creditor  who 
fails  to  bring  suit  within  the  time  allowed  by  law  after  the  death 
of  the  debtor  is  not  barred  unless  he  has  been  guilty  of  culpable 
neglect  in  failing  to  present  it  sooner.* 

238.  Temporary  Immunity  from  Actions. — In  order  to  protect 
executors  and  administrators  from  the  annoyance  of  unnecessary 
litigation  as  to  claims  against  the  estate,  statutes  not  infrequently 
give  immunity  for  a  certain  number  of  months  after  the  death  of 
the  decedent  during  which  the  personal  representative  ia  protected 
from  suits  on  claims,  as,  for  example,  nine^*  or  twelve  months.*^ 
In  the  different  states  the  time  which  must  elapse  after  the  decedent's 
death  before  suits  may  be  brought  differs  considerably,  and  the  stat- 
utes of  any  particular  state  in  question  must,  of  course,  be  consulted. 

239.  Limitation  Running  from  Rejection  of  Claims. — It  is  some- 
times provided  that  where  a  claim  has  been  disallowed  by  the  exec- 
utor or  administrator  the  claimant  must  bring  suit  on  it  within  a 
designated  time,**  as,  within  four  months  after  written  notice  of 
the  disallowance  of  a  claim,*'  or  within  six  months  unless  a  written 
consent  is  iiled  by  the  parties  with  the  court  that  such  claim  may 
be  heard  and  determined  on  the  judicial  settlement  of  the  accounts 
of  said  executor  or  administrator,*^  or  within  three  months  after  the 
date  of  rejection,  if  the  claim  is  then  due,  or  within  two  months 
after  it  becomes  due,  under  penalty  that  otherwise  the  claim  may 

5.  Garriger  v.  Wbittington,  26  Mo.       10.  Henderson  ▼.  Hd^,  11  Smedes 
311,  72  Am.  Dec  212;  McKinzie  v.  &  M.  (Miss.)  9,  49  Am.  Dec  41. 
HiU,  51  Mo.  303,  11  Am.  Rep.  450.  11.  Crawford   v.   Wilson,   139    Ga. 

6.  Hildebrand  v.  Kinney,  172  Ind.  654,  78  S.  E.  30,  44  L.B.A.(N.S.)  773. 
447,  87  N.  E.  832,  19  Ann.  Caa.  788.       12.  Bankers   Surety   Co.   v.   Mever, 

7.  Black  V.  Elliott,  63  Kan.  211,  65  205  N.  Y.  219,  98  N.  E.  299,  Ann. 
Pac.  215,  88  A.  S.  R.  239.  Gas.  1913D  1218  and  note. 

8.  Dawes  v.  Shed,  15  Mass.  6,  8  13.  Grant  v.  Grant,  63  Conn.  530, 
Am.  Dec.  80.  29  Atl.  15,  38  A.  S.  B.  379. 

9.  Beale  v.  Swasey,  106  Me.  35,  75  14.  Van  Ness  v.  Kenyon,  208  N.  Y. 
Atl.  134,  20  Ann.  Cas.  396  and  note.  228,  101  N.  E.  881,  Ann.  Gas.  1914D 
See  snpra,  par.  236,  as  to  eSeot  of  221. 

failure  to  present  claims. 
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be  forever  barred.**  One  of  the  purposes  of  a  statute  of  this  chap 
acter  is  to  compel  claimants  promptly  to  seek  enforcement  of  their 
claims  when  rejected  in  order  that  there  may  be  a  speedy  ascertain- 
ment at  least  of  the  liabilities  of  the  deceased.  The  penalty  for  fail- 
ure to  bring  suit  within  the  time  designated  is  absolute,  and  it  has 
been  held  that  such  laws  not  only  forbid  the  bringing  of  affirmative 
proceedings  thereafter,  but  from  using  such  barred  claims  as  set- 
oSa  in  suits  against  the  claimants.** 

Protection  of  Estate  and  Waiver  of  Limiialumt 

240.  General  Duty  of  Protection. — It  is  the  duty  of  an  executor  or 
administrator  to  preserve  the  estate  in  his  hands,  and  to  protect  it 
from  loss.*'  Included  within  this  duty  is  the  obligation  to  protect 
the  estate  against  every  demand  made  against  it  which  is  not  legally 
enforceable.**  An  executor  or  administrator  can  discharge  only  exist- 
ing legal  obligations  against  the  estate.  He  is  regarded  as  the  trustee 
<a  agent  appointed  by  law,  for  the  benefit  and  protection  of  cred- 
itors and  distributees,  who  stand  on  their  strict  legal  rights,  which 
cannot  be  prejudiced  by  the  voluntary  and  unauthorized  acts  of 
the  administrator.**  Not  only  has  he,  ordinarily,  no  power  to  admit 
avay  the  title  of  the  heirs  and  parties  interested  in  the  estate,** 
but  where  he  has  been  delinquent  in  duty  in  not  interposing  an  avail- 
able defense  at  law  he  may  be  liable  to  the  heirs  on  his  bond ;  *  so,  if 
an  executor  or  administrator  releases  a  debt  or  any  contract,  by  which 
hia  testator  or  intestate  was  entitled  to  a  sum  of  money  or  other 
advantage,  the  release  is  in  his  own  wrong,  and  he  may  be  held 
accountable  for  the  amount  or  value.*  In  accordance  with  these 
principles  it  has  been  held  that  an  administrator  cannot  without 
consideration  assign  to  the  widow  a  right  of  action  for  the  death  of 
his  intestate,  constituting  part  of  the  assets  of  the  estate,  where  there 
are  surviving  children  and  under  the  statute  any  recovery  is  for  the 
benefit  of  both  widow  and  children.*  It  seems  that  the  executor  or 
administrator  of  an  insolvent  estate  may,  in  order  to  protect  the 
estate,  maintain  a  bill  in  equity  to  restrain  an  improper  subletting 

15.  Moore  v.  Russell,  133  CaL  297,       19.  Henderson  t.  Haley,  11  Smedes 
65  Pac.  624,  85  A.  S.  R.  166.  &  M.  (Miss.)  9,  49  Am.  Dec.  41. 

16.  Van  Ness  v.  Kenyon,  208  N.  T.       20.  Walbridge  v.  Day,  31  111.  379, 
228,  101  N.  £.  881,  Ann.  Gas.  1914D  83  Am.  Dee.  227. 

221.  1.  Gold  v.  Bailey,  44  IlL  491,  93 

17.  In  re  Freud,  131  Cal.  667,  63  Am.  Dec.  190. 

Pae.  1080,  82  A.  S.  R.  407;  Henderson  2.  Dawes  v.  Boylston,  9  Mass.  337, 

Trust  Co.  V.  Stuart,  108  Ky.  167,  55  6  Am.  Deo.  72. 

8.  W.  1082,  48  L.R.A.  49.  3.  riynn  v.  Chicago  Great  Western 

18.  Winehell  v.   Sanger,  73   Conn.  R.  Co.,  159  la.  571,  141  N.  W.  401, 
399,  47  AtL  706,  66  L.RA..  935.  45  L.R.A.(N.S.)  1098. 
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of  real  estate  which  would  injure  the  value  of  the  property  or  lessen 
the  rents.* 

241.  Waiver  of  Bar  of  Limitations  Generally. — At  common  law, 
an  executor  or  administrator  had  full  power  to  plead  the  statute  of 
limitations  or  not,  at  his  pleasure,'  and  the  view  quite  generally 
accepted  to-day  is  that  an  executor  or  administrator  is  not  bound  to 
set  up  the  general  statute  of  limitations  as  a  defense  to  a  claim  against 
the  estate  of  a  deceased  debtor,*  but  may  pay  the  same  notwithstanding 
the  statutory  bar,'  even  when  the  debt  has  been  barred  during  the 
lifetime  of  the  decedent*  The  reason  sometimes  given  by  this  rule 
is  that  the  testator  or  intestate  in  his  lifetime  was  not  bound  to  plead 
the  statute  and  therefore  the  executor  or  administrator  who  stands 
in  his  place  need  not  do  so.*  It  has  also  been  said  that  even  when 
barred  by  the  statute,  the  debt  is  a  moral  obligation,  which  either 
the  debtor,  or  his  executor  acting  in  his  place  after  bis  death,  may 
properly  convert  into  a  legal  one,  and  that  creditors  have  no  more 
standing  to  complain  in  the  one  case  than  in  the  other.^*  In  all 
cases,  however,  the  act  of  the  personal  representative  in  waiving  the 
statute  must  be  bona  fide  and  he  may  be  liable  as  for  a  devastavit 
in  failing  to  make  that  defense,  where  he  has  acted  in  bad  faith, 
or  in  collusion.**  But  otherwise,  at  common  law,  when  he  has  waived 
the  statute  and  has  paid  a  claim  against  the  estate  which  would 
have  been  barred  by  it,  he  is  entitled  to  claim  credit  in  hia  admin- 
istration accoimt.**  Especially  when  the  estate  is  devised  in  trust 
for  the  payment  of  debts,  he  is  not  personally  chargeable  with 
the  amount  applied  in  payment  of  unproved  debts  of  testator  against 
which  he  might  have  pleaded  the  statute  of  limitations,  where  the 
estate  was  devised  m  trust  for  the  payment  of  debts.**  So,  an  exer- 
cise of  the  right  to  decline  to  plead  the  statute  has  been  particu- 
larly approved  where  the  testator,  before  his  decease,  had  declared 
''.hat  he  owed  such  claim,  and  had  expressed  a  wish  that  it  should 

4.  Parkman  t.  Aicardi,  34  Ala.  393,       8.  Note:  2  Eng.  Rttl.  Gas.  IM. 

73  Am.  Dec.  457.  9.  Baker  v.  Bush,  25  Ga.  594,  71 

5.  Note:  78  A.  S.  R.  188.  Am.  Dec.  193;  Woods  v.  Irwin,  141 

6.  Baker  y.  Bush,  25  Ga.  694,  71  Pa.  St  278,  21  Atl.  603,  23  A.  8.  R. 
Am.  Dee.  193;  Haskell  v.  Manson,  200  282. 

Mass.  599,  86  N.  E,  937,  128  A.  8.  R.  10.  Woods  v.  Irwin,  141  Pa.  St  278, 

452;   Halliburton   v.   Carson,  100   N.  21  Atl.  603,  23  A.  S.  B.  282. 

0.  99,  6  S.  E.  912,  6  A.  S.  R.  565;  11.  Steele  t.  Steele,  64  Ala.  438,  38 

In  re  Claghom,  181  Pa.  St  600,  37  Am.  R«p.  15. 

Atl.  918,  59  A.  S.  B.  680;  In  re  Rown-  12.  Halliburton   v.   Carson,  100  N. 

son,  29  Ch.  D.  358,  54  L.  J.  Ch.  950,  C.  99,  6  S.  E.  912,  6  A.  S.  R.  565. 

52  L.  T.  N.  S.  825,  33  W.  R.  604,  9  18.  Gordon  ▼.  McDougall,  84  Mias. 

Eng.  Rul.  Cas.  342.  715,  37  So.  298,  5  L.R.A.(N.S.)   356 

Note:  2  Eng.  Rul.  Cas.  164.  and  note.     See  supra,  par.  218,  as  t» 

7..  Halliburton  v.  Carson,  100  N.  C.  revival  of  claims  by  wilL 

«9,  5  S.  E.  912,  6  A.  S.  R.  565. 
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be  paid.^*  Even  in  cases  of  suits  against  an  executor  or  administrator 
in  his  representative  capacity  on  a  debt  barred  by  the  statute,  the 
right  to  waive  the  statute  is  recognized,  and  in  such  cases  the  judg- 
ment entered  against  him  may  nevertheless  be  de  bonis  testatoris  and 
cannot  be  questioned  thereafter  on  distribution  of  the  estate.**  And 
it  seems  that  this  ri^  to  waive  the  statute  exists  not  only  in  regard 
to  claims  of  third  persons  against  the  estate  but  even  as  to  claims 
due  by  the  decedent  to  the  personal  representative  himself.**  The 
written  acknowledgment  by  the  decedent,  required  to  take  a  claim 
against  him  out  of  the  statute  of  limitations,  is  such  an  acknowledg- 
ment as  would  have  saved  the  action  against  the  decedent  if  he  had 
not  died.*' 

242.  Restrictions  on  Right  of  Waiver. — ^In  spite  of  the  widespread 
iq)proval  of  the  rule  permitting  an  executor  or  administrator  to  waive 
the  statute  of  limitations  in  regard  to  claims  against  a  decedent's 
estate,*'  this  rule  has  not  received  universal  approval.**  Even  while 
declaring  the  power  of  the  executor  or  administrator  in  the  premises, 
it  has  been  declared  that  in  many  states,  either  under  statute  or  deci- 
fflons,  a  debt  barred  in  the  lifetime  of  the  decedent  cannot  be  revived 
by  his  representative,*"  and  in  the  same  state  it  has  been  held  the 
duty  of  an  executor  or  administrator  to  plead  the  special  statute  which 
began  to  run  from  the  issue  of  letters  and  notice.*  His  discretion 
in  the  matter  is  denied,  not  only  as  regards  claims  barred  during 
the  lifetime  of  the  decedent  but  even  as  to  debts  against  which  the 
bar  attached  after  the  death  of  the  original  debtor.*  And  it  is 
declared  to  be  his  duty  to  interpose  limitations  against  claims  pre- 
sented for  allowance,*  except  when  this  action  would  be  detrimental 
to  the  estate.  For  example,  he  need  not  plead  the  statute  in  an  action 
by  a  vendor  to  recover  a  balance  due  by  an  intestate  under  a  con- 
tract for  the  sale  of  land  by  which  the  vendor  is  to  make  title  when 
the  amount  is  paid,  since  pleading  the  statute  would  have  the  effect 
of  defeating  the  vendee's  title.*  Even  in  jurisdictions  recognizing  the 
general  right  of  the  personal  representative  to  waive  the  .statute  of 
limitations  in  regard  to  claims  against  the  estate  a  few  exceptions  have 

14.  Halliburton  ▼.  Carson,  100  N.  C.  699,  86  N.  B.  937,  128  A.  S.  R.  452. 

99.  5  8.  E.  912,  6  A.  S.  R.  565.  1.  Heath  v.  Wella,  5  Pick.  (Mass.) 

16.  In  M  Ckghom,  181  Pa.  St.  600,  140, 16  Am.  Dec.  383;  Daves  v.  Shed, 

37  Ail.  918,  69  A.  S.  R.  680.  15  Mass.  6,  8  Am.  Dee.  80. 

16.  Baker  v.  Bash,  25  Oa.  694,  71  2.  Dein  t.  Olsen,  18  Idaho  368,  110 
Am.  Dec.  193.  Pac.  164,  Ann.  Cas.  1912A  1  and  note, 

17.  Scare  ▼.  How«,  80  Conn.  414,  L.R.A.  1915B  1016. 

68  AtL  983,  12  Ann.  Cas.  809  and  Note:  2  Eng.  Rul.  Cas.  164. 

note.  3.  McCoy  v.  Moirow,  18  111.  519, 

18.  See  supra,  par.  241.  68  Am.  Dec.  578;  Estes  v.  Browning, 

19.  Notes:    78   A.    S.   R.    189;    32  11  Tex.  237,  60  Am.  Dee.  238. 
L.R.A.  687.  4.  Estes  v.  Browning,  11  Tex.  237, 

20.  HaskeD  ▼.  Hanson,  200  Mass.  60  Am.  Dec.  238. 
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occasionally  been  recognized.  Thus,  in  some  states  the  right  is  not 
recognized  after  the  bar  of  the  statute  has  been  declared  by  a  court 
of  competent  jurisdiction.*  It  has  also  been  held  that  though  the 
personal  representative  is  not  bound  to  plead  the  statute  if  the  per- 
sonal assets  in  his  hands  are  sufficient  to  pay  the  decedent's  debts, 
he  has  no  such  discretionary  power  of  waiver  where  a  resort  to  realty 
is  necessary  to  raise  a  fund  to  pay  debts.*  In  several  jurisdictions 
it  is  the  rule  that  a  personal  representative  cannot  waive  the  protection 
of  the  statute  of  limitations  as  to  a  debt  which  was  already  barred  at 
the  death  of  the  debtor,  but  that  he  may  waive  it  as  to  a  debt  becom- 
ing barred  subsequently.'  So  it  hap  been  said  that  there  is  a  dis- 
tinction between  the  right  of  an  executor  to  revive  an  indebtedness 
against  his  testator's  estate  and  his  right  to  acknowledge  and  keep 
in  force  a  subsisting  obligation  by  making  payments  on  the  principal 
debt  or  by  way  of  keeping  down  the  interest,  in  that  in  the  one  case 
he  creates  an  indebtedness,  while  in  the  other  he  performs  a  moral 
obligation  and  executes  a  duty  recognized  by  law.*  In  some  cases 
the  question  as  to  the  duty  of  the  executor  or  administrator  in  plead- 
ing or  waiving  the  statute  seems  to  depend  on  his  knowledge  of  the 
particular  facts  of  the  case  so  that  it  becomes  his  duty  to  interpose 
the  statute  only  when  under  the  facts  known  to  exist  it  can  avail 
as  a  successful  defense.' 

243.  Promise  to  Pay  Claim  by  Executor  or  Administrator. — ^In 
addition  to  the  question  as  to  the  extent  of  the  power  of  an  executor 
or  administrator  to  waive  the  statute  of  limitations  in  regard  to  claims 
against  the  estate  "  another  question  frequently  arises  which,  though 
closely  allied  to  the  former,  is  essentially  distinct  therefrom.  This 
is  whether  a  personal  representative  by  acknowledging  or  mak- 
ing a  promise  to  pay  a  claim  or  debt  of  the  decedent  is  bound  thereby 
either  in  his  representative  or  personal  character.  The  general  rule 
is  that  neither  an  administrator  nor  an  executor  can  ratify  or  reviva 
the  void  transactions  of  the  decedent,*^  or  make  a  contract  binding 
on  the  estate  to  pay  an  invalid  and  void  claim  or  debt.**  Similarly, 
a  mere  admission  by  an  executor  or  administrator  of  some  fact  affect- 
ing the  liability  of  the  estate  is  not  evidence  against  the  estate.** 
Hence,  a  promise  by  an  executor  or  administrator  to  pay  a  barred 

5.  Note:.2  Eng.  Rnl.  Gas.  164.  10.  See  supra,  par.  241,  242. 

6.  Pollard  v.  Scears,  28  Ala.  484,  11.  Smith  v.  Brennan,  62  Mich.  348, 
65  Am.  Deo.  364.  28  N.  W.  892,  4  A.  8.  R.  867. 

7.  Hunter  v.  Hunter,  63  S.  C.  78,  12.  Shepherd  v.  Young,  8  Gray 
41  S.  E.  33,  90  A.  S.  R.  663  and  (Mass.)  152,  69  Am.  Dec.  242 ;  HaskeU 
note.  V.  Manaon,  200  Mass.  599,  86  N.  E. 

Note:  Ann.  Gas.  1912A  10.  937,  128  A.  S.  R.  452;  Barry  v.  Lam- 

8.  Holly  V.  Gibbons,  176  N.  Y.  520,  bert,  98  N.  Y.  300,  50  Am.  Rep.  677. 
68  N.  E.  889,  98  A.  S.  R.  694.  13.  Brown  v.  Brown,  56  Conn.  249, 

9.  Roberts  v.  Rogers,  28  Miss.  152,  14  AU.  718,  7  A.  S.  R.  307. 
61  Am.  Dec.  542. 
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claim  does  not  take  the  claim  out  of  the  operation  of  the  statute 
of  limitations/*  and,  a  fortiori,  his  mere  acknowledgment  of  the  debt 
will  not  have  such  effect."  Such  an  acknowledgment  will  not  pre- 
clude him  from  pleading  the  statute  when  the  claim  is  presented  for 
allowance.**  Even  an  express  promise,  it  is  held,  not  to  plead  the 
statute  against  a  certain  creditor  when  he  presents  his  claim  does 
not  bind  the  estate.*'  In  some  cases,  however,  the  efiFect  of  the 
acknowledgment  or  promise  is  made  to  rest  on  the  presence  or  absence 
of  a  real  consideration  for  such  promise.  Without  a  new  valid  con- 
sideration the  promise  of  the  executor  or  administrator  is  treated  as 
a  nullity.  And  it  has  been  held  that  a  note  given  by  an  executor 
OT  administrator  for  the  debt  of  his  testator,  without  any  new  consid- 
eration, and  after  the  time  to  file  claims  has  expired,  and  when  it  has 
never  been  allowed  or  ordered  paid  by  the  court,  is  without  consid- 
eration.** In  other  cases  the  question  hinges  on  a  matter  of  plead- 
ing, it  being  held  that  on  the  trial  of  an  issue  upon  the  assumpsit  of 
ihe  testator,  evidence  was  not  admissible  showing  a  promise  or  engage- 
ment on  behalf  of  the  executor.*' 

244.  View  that  Estate  Is  Bound  by  Promise. — ^The  view  that  a 
promise  by  an  executor  to  pay  the  debt  of  the  decedent  is  not  bind- 
ing on  the  estate''  is  not  recogniEed  in  all  jurisdictions.  In  some 
states  the  declarations,  admissions,  and  promises  of  an  executor  or 
administrator  after  he  has  been  clothed  with  his  fiduciary  character, 
takes  the  claim  out  of  the  statute  of  limitations  and  establishes  the 
original  demand  against  the  estate.*  Under  this  rule,  an  adminis- 
trator or  executor  may  revive  a  barred  cledm  and  make  it  enforceable 
against  the  estate  by  an  acknowledgment  of  the  continuing  liability 
of  the  decedent  or  by  an  express  promise  to  pay.'  Provisions  in  the 
will  relating  to  the  payment  of  debts  are  sometimes  relied  upon  as 
authorizing  an  executor  to  pay  debts  which  otherwise  would  be 
unenforceable  against  the  estate.  The  general  rule  is  that  where  the 
personal  representative  has  unquestioned  authority  from  his  decedent 
to  make  payment  on  an  indebtedness  his  acts  in  so  doing  will  bind 

14.  Henderson  v.  Ilsley,  11  Smedes  37  Atl.  918,  59  A.  S.  B.  680. 

&   M.    (Miss.)    9,   49   Am.   Deo.   41;  18.  (lermania  Bank  v.  Michand,  62 

Fisher  ▼.  Duncan,  1  Hen.  &  M.  (Va.)  Minn.  459,  65  N.  W.  70,  54  A.  S.  R. 

563,  3  Am.  Dec.  605;  Seig  v.  Acord,  21  653,  30  L.R.A.  286. 

Orat.  (Ya.)   365,  8  Am.  Rep.  605.  19.  Quarles  ▼.  littlepage,  2  Hen.  ft 

15.  Peck  v.  Botsford,  7  Conn.  172,  M.   (Va.)  401,  3  Am.  Dec.  637. 
18  Am.  Dec.  92;  Moore  v.  Hillebrant,  20.  See  supra,  par.  243. 

14  Tex.  312,  65  Am.  Dec.  118;  Seig  v.  1.  Lawson  v.  Powell,  31  Qa.  681, 
Aeord,  21  Grat.  (Va.)  365,  8  Am.  Rep.  79  Am.  Dec.  296;  Shreve  v.  Joyce, 
605.  36  N.   J.  L.  44,   13   Am.   Rep.  417. 

16.  Fritz  T.  Thomas,  1  Whart  (Pa.)       2.  Davis  v.  French,  20  Me.  21,  37 
66,  29  Am.  Dec.  39  and  note.  Am.  Dec.  36. 

17.  In  V  Claghom,  181  Pa.  St.  600,       Note:  52  A.  S.  R.  123. 
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those  he  represents  to  the  extent  of  creating  a  new  promise  and  tak- 
ing an  indebtedness  otherwise  barred  out  of  the  statute  of  limitations.' 
245.  Personal  Liability  of  Executor  or  Administral:or. — An  exec- 
utor or  administrator  may  become  bound  personally  upon  making  a 
promise  to  pay  the  debt  of  the  decedent,*  provided  his  promise  is 
founded  on  a  proper  consideration.  Thus  it  haa  been  held  that  an 
administrator  is  not  personally  liable  to  the  payee  on  a  promissory 
note  given  in  the  name  of  the  estate  for  a  debt  of  the  deceased  with- 
out any  new  consideration,  and  when  the  time  to  file  claims  has 
expired,  and  when  the  probate  court  has  never  allowed  the  claim 
or  ordered  it  paid.'  But  forbearance  on  the  p&rt  of  the  creditor  to 
press  his  claim  for  a  time  has  been  considered  adequate  considera- 
tion.* It  has  also  been  held  that  the  promise  of  an  executor  to  pay 
an  heir  at  law  money  in  order  to  induce  him  to  desist  from  opposition 
to  the  will  is  on  sufficient  consideration,  and  binding.*  Likewise 
it  has  been  held  that  where  the  executor  or  administrator  makes  a 
promise  to  pay  for  goods  delivered  to  children  of  the  decedent,  by 
his  orders,  he  will  be  personally  bound,  notwithstanding  the  fact 
that  he  is  autiborized  by  the  will  to  supply  goods  to  the  children, 
and  both  he  and  the  creditor  expect  payment  to  be  made  from  the 
estate.*  In  accordance  with  these  principles,  if  the  personal  repre- 
sentative by  a  new  promise  revives  a  debt  already  barred  by  the 
statute  of  limitations  or  prolongs  the  life  of  one  not  yet  barred,  the 
contract  may  be  treated  as  his  own  so  that  he  becomes  personally 
answerable,*  though  he  may  be  entitled  to  credit  therefor  on  his  ac- 
counting.^® The  promise  to  pay  the  debt  may  be  conditional,  but 
when  the  condition  has  been  performed  the  promise  becomes  opera- 
tive to  render  the  representative  liable,**  notwithstanding  the  bar  of 
limitations.*'  In  some  jurisdictions  the  existence  of  assets  seems  to 
be  the  equivalent  of  a  consideration  for  the  making  of  a  promise  by 

8.  Note:  Ann.  Cas.  1912A  14.    Bee  man,  7  Grat  (Va.)  300,  66  Am.  Dee. 

also  supra,  par.  218.  U2. 

4.  Painter  v.  Kaiser,  27  Nev.  421,  7.  Bdlows  v.  Bowles,  67  Vt  164,  52 

76  Pac.  747, 103  A.  S.  R.  772,  1  Ann.  Am.  Rep.  118. 

Cas.  765,  65  L.R.A.  672;  McQrath  v.  ^^\^'^°'^^'l^^^^^'  ^  ^^  ^^4, 

Barnes,  13  S.  C.  328,  36  Am.  Rep.  '%^,S.VSL.,  18  Idaho  358,  110 

^or^'r,^  ^o^7-  ^^  ^  ^  ®-        181  Pa-  St.  600,  37  AtL  918,  69  a! 
voo,  30  I1JI.A.  ^D.  g    1^^  ggQ^ 

6.  Davis  V.  French,  20  Me.  21,  37       iq.'  See'snpra,  par.  241. 

Am.  Deo.  36  and  note;  Painter  v.  Kai-      n.  Painter  v.  Kaiaer,  27  Nev.  '«1, 

ser,  27  Nev.  421,  76  Pac  747,  103  76  Pac  747, 103  A.  S.  R.  772, 1  Ann. 

A.  S.  R.  772,  1  Ann.   Caa.  765,  65  Cas.  765,  65  LJa.A.  672. 

LJUl.  672;  Noblet  v.  Green,  13  N.  0.      12.  Cobham  v.  Mosely,  3  N.  C.  8, 

517,  21  Am.  Dec.  347;  Snead  v.  Cole-  2  Am.  Dec.  612. 
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the  executor  or  administrator,  so  that  an  executor  who  promises  to 
pay  a  debt  of  his  testator  and  has  assets  at  the  time  of  the  promise, 
is  held  to  be  personally  liable.*'  This  rule  is  most  frequently  applied 
to  legacies,  so  that  where  there  are  assets  sufficient  to  pay  the  legacy 
at  the  time  of  making  the  promise,  it  is  obligatory  and  may  be 
enforced  by  an  action  at  law  against  tihe  executor  individually.** 

246.  Right  of  Subrogation. — As  a  general  rule  an  executor  or 
administrator  who  uses  his  own  funds  to  pay  debts  and  pecuniary 
legacies,  is  entitled  to  be  subrogated  to  the  rights  of  the  creditors 
and  legatees.**  But  he  must  make  the  payment  in  good  faith.  If 
at  the  time  of  payment  he  knew  that  the  estate  was  insolvent,  and 
voluntarily  paid  the  debt  with  the  view  of  making  the  heir  his 
debtor  and  removing  from  the  proper  forum  the  question  of  the 
validity  of  the  debt,  he  will  not  be  entitled  to  relief.**  If  the  claim 
against  the  estate  in  his  charge  is  in  fact  invalid,  but  the  payment 
was  made  in  good  faith,  the  executor  or  administrator  may  still  be 
protected  if  he  acted  under  the  circumstances  as  a  prudent  person 
would  do  in  managing  his  own  affairs.  This  applies  to  voluntary 
payments,  but  when  a  payment  is  made  pursuant  to  the  judgment 
of  a  court  of  competent  jurisdiction  against  the  personal  representa- 
tive it  is  not  his  voluntary  act  but  a  compliance  with  a  mandate 
of  the  court  and  under  compulsion.  When  such  a  payment  is  assailed 
the  question  is  not  merely  whether  he  was  negligent  in  the  conduct 
of  the  suit  leading  to  the  judgment,  but  whether  he  acted  in  such 
bad  faith  toward  his  trust  or  in  such  utter  disregard  of  his  duty 
as  will  warrant  a  court  in  setting  aside  the  judgment  or  in  depriv- 
ing him  of  any  equitable  right  to  be  subrogated  to  the  position  of 
the  judgment  creditor.*'  Ordinarily  an  administrator  has  a  right  to 
proceed  in  equity  against  the  heirs  for  reimbursement  where  he  has 
paid  a  debt  of  his  decedent  of  which  he  was  not  aware  when  he 
distributed  the  estate.*'  So,  where  an  executor  has  advanced  money 
to  tile  estate,  by  paying  the  claims  of  creditors,  he  may  be  entitled 
to  stand  in  the  place  of  the  creditors  in  a  suit  instituted  by  other 
creditors  to  have  the  real  estate  subjected  to  the  payment  of  their 
debts.**  And  not  only  may  the  right  of  subrogation  exist  as  against 
the  beneficiaries  of  the  estate,  but  also  in  a  proper  case  against  one 
who  has  succeeded  to  the  position  of  administrator.     Thus,  where 

IS.  Sleighter  v.  Harrington,  4  N.  C.       16.  Williams  v.  Williams,  17  N.  C. 
679,  7  Am.  Dec.  715.  69,  22  Am.  Dec.  729. 

14.  McGrath  v.  Barnes,  13  S.  C.  328,       17.  Parks  v.  McDaniel,  75  8.  C.  7, 
36  Am.  Rep.  687;  Snead  v.  Coleman,  54  S.  E.  801,  117  A.  S.  R.  878. 

7  Qrat.  (Vs.)  300,  56  Am.  Dec.  112.       18.  Turner  v.  Egerton,  1  Oill  ft  J. 

15.  Earie  v.  Coberly,  65  W.  Va.  163,   (Md.)  430,  19  Am.  Dee.  235. 

64  8.  E.  628,  17  Ann.  Cas.  479.    See       19.  Kinney    v.     Harvey,    2    Lagix 
scpra,  par.  195,  as  to  right  to  claim    (Va.)  70,  21  Am.  Dec.  687. 
credit  in  accounts. 
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« 
an  administrator  paid  debts  of  his  intestate  out  of  his  own  fands, 
expecting  assets,  and  was  removed  before  they  came  to  hand,  it  was 
held  that  he  was  entitled  to  maintain  a  suit  in  equity  against  the 
subsequent  administrator  who  had  received  assets  as  well  as  against 
the  heirs  for  reimbursement.** 

247.  Independent  Right  of  Heirs  to  Plead  Statutes. — ^It  is  some- 
times held  that  the  beneficiaries  may  insist  that  the  personal  repre- 
sentative shall  set  up  the  statute  of  limitations,*  and  the  right  of 
all  the  beneficiaries  to  agree  that  the  statute  of  limitations  shall  not 
be  interposed  as  a  defense  to  a  particular  claim,  has  been  recognized.* 
So  also,  it  has  been  held  that  when  an  estate  is  insolvent  each  cred- 
itor becomes  vitally  interested  in  the  fund  to  be  distributed,  and  may 
interpose  objections  to  the  allowance  of  claims  of  other  creditors  on 
the  ground  that  they  have  been  barred  by  the  statute  of  limitations, 
notwithstanding  the  personal  representative's  recognition  of  the  claim.* 
The  court  so  holding,  however,  in  an  earlier  case  took  the  position 
that  in  the  absence  of  fraud  creditors  could  not  attack  a  judgment 
confessed  by  an  executor  on  the  ground  that  the  claim  was  barred  * 
by'  Umitations  at  the  time  of  the  confession,  even  though  the  estate 
was  insolvent.  And  it  has  further  been  held  that  where  the  exec- 
utor or  administrator,  refuses  to  plead  limitations  the  distributees 
cannot  on  motion  be  made  parties  to  the  cause  for  the  purpose  of 
interposing  the  plea.'  Generally  an  executor  or  administrator  has 
no  power  to  renew  a  debt  of  the  decedent  barred  by  the  statute  of 
limitations,  so  as  to  make  it  effectual  as  to  the  decedent's  lands ;  * 
and  the  heirs  are  entitled,  as  ag^st  creditors  seeking  to  charge  the 
real  estate,  to  plead  the  statute  or  any  other  lawful  defense,  unaffected 
by  the  act  or  admission  of  the  executor.' 

Funeral  Expenaet 

248.  Duty  as  to  Arrangement  of  Funeral. — ^The  common  law  of 
England  never  recognized  any  property  right  in  a  dead  body.*  Yet 
the  executors  were  prima  facie  the  persons  entitled  to  the  possession, 
and  upon  them  rested  the  duty  to  provide  for  the  burial  or  decent 
disposal  of  the  body  of  the  decedent*    If  there  were  no  representativeB, 

20.  Moulton  V.  Smith,  16  R.  I.  126,  6.  Steele  t.  Steele,  64  Ala.  438,  38 

12  Atl.  891,  27  A.  S.  R.  728.  Am.  Rep;  15. 

1.  Note:  9  Eng.  Rul.  Cas.  350.  7.  Steele  v.  Steele,  64  Ala.  438,  38 

2.  Young  v.  Weed,  154  Pa.  St.  316,  Am.  Rep.  15;  Riser  v.  Snoddy,  7  Ind. 
26  Atl.  420,  35  A.  S.  R.  839.  442,  65  Am.  Dec.  740. 

8.  In  re  Claghorn,  181  Pa.  St.  600,  8.  Note:  8  Eng.  Ral.  Cas.  476.    See 

37  Atl.  918,  59  A.  S.  R.  680.  also  Dead  Boot,  vol.  8,  p.  684. 

4.  Woods  V.  Irwin,  141  Pa.  St.  278,  9.  Patterson  v.  Patterson,  69  N.  Y. 

21  Atl.  603,  23  A.  S.  R.  282.  674,  17  Am.  Rep.  384;  Wynkoop  v. 

6.  Ex  parte  Perryman,  25  Ala.  79,  Wynkoop,  42  Pa.  St.  293,  82  Am.  Dee. 

00  Am.  Dec.  494.  506  and  note;  Woodard  v.  Woodard, 
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the  common  law  cast  upon  the  person  in  whose  house  the  deceased 
died  the  duty  of  carrying  the  corpse  decently  covered  to  the  place 
of  burial.^"  The  foregoing  rules  of  the  common  law  appear  to  be 
largely  obsolete,  for  under  nearly  all  modem  systems  of  law  letters 
testamentary  or  of  administration  are  seldom  issued  before  the  fu- 
neral has  taken  place.**  The  view  most  widely  approved  to-day  is 
that  the  custody  of  the  corpse  and  the  right  of  burial  do  not  belong 
to  the  executor  or  administrator,  but  to  the  next  of  kin,  or  to  the 
relatives  who  are  near  to  the  deceased  at  the  time,  and  that  the  courts 
possess  the  power  to  protect  such  next  of  kin  in  the  exercise  of  this 
right" 

249.  Nature  of  Liability  as  to  Funeral  Expenses. — ^At  common  law 
funeral  expenses  were  treated  as  debts  as  to  which  the  executor  or 
administrator  was  liable  on  an  implied  promise  to  pay  for  a  funeral 
service  suitable  to  the  degree  and  circumstances  of  the  deceased  fur- 
nished by  the  directions  of  a  third  person  provided  that  he  had  assets 
sufficient  for  that  purpose.*'  Some  authorities  hold  that  funeral 
charges  are  not,  strictly  speaking,  expenses  of  administration,  but  are 
to  be  classed  with  debts  of  the  estate,  on  which  an  action  at  law  may  be 
brought  against  the  executor  in  his  representative  capacity,  to  obtain 
a  judgment  payable  in  due  course  of  administration."  Other  author- 
ities are  to  the  effect  that  a  claim  for  funeral  expenses  is  not  a  debt 
of  the  decedent,  but  a  charge  against  the  estate  imposed  by  law  from 
the  peculiar  necessities  of  the  situation.*'  It  is  said  that  the  law 
pledges  the  credit  of  the  estate  for  the  payment  of  such  expenses 
as  are  reasonably  incurred  after  the  death  and  before  the  appoint- 
ment of  an  administrator,**  and  that  this  is  a  proper  and  a  neces- 
sary rule  in  view  of  the  fact  that  the  burial  must  often  be  provided 

36  S.  G.  118,  15  8.  E.  355,  16  L.B.A.  14.  Golden  Gate  Undertakm^  Co.  t. 

743.  Tavlor,  168  Cal.  94,  141  Pac.  922,  52 

Notes:  2  Eng.  Rnl.  Cas.  147;  8  Eng.  L.R.A.(N.S.)  1152  and  note;  Fogg  v. 

Rul.  Cas.  476.  Holbrook,  88  Me.  169,  33  Atl.  792, 

10.  Note:  2  Eng.  Rul.  Cas.  147,  148.  33  L.R.A.  660. 

11.  Renihan  v.  Wright,  125  Ind.  536,  Note:  14  L.R.A.  85. 

25   N.  E.  822,  21  A.   S.  R.   249,  9  15.  Hildebrand  v.  Kinney,  172  Ind. 

L.R.A.  514.  447,  87  N.  E.  832,  19  Ann.  Cas.  788; 

12.  Renihan  v.  Wright,  125  Ind.  536,  Snyder  v.  Thieme,  etc..  Brewing  Co., 
25  N.  E.  822,  21  A.  S.  B.  249,  9  173  Ind.  659,  90  N.  E.  314,  Ann. 
L.R.A.  514;  Lenderink  v.  Sawyer,  .92  Cas.  1912A  774;  Fogg  y.  Holbrook,  88 
Neb.  587,  138  N.  W.  744,  Ann.  Cas.  Me.  169,  33  Atl.  792,  33  L.R.A.  660 
1914A  261;  Wynkoop  v.  Wynkoop,  42  and  note;  Patterson  v.  Patterson,  59 
Pa.  St.  293,  82  Am.  Dec.  506.  N.  Y.  574,  17  Am.  Rep.  384. 

13.  Gayle  t.  Johnston,  72  Ala.  254,  16.  Sweeney  t.  Maldoon,  139  Mass. 
47  Am.  Rep.  405;  Patterson  v.  Pat-  304,  31  N.  E.  720,  52  Am.  Rep.  708; 
terson,  59  N.  Y.  574, 17  Am.  Rep.  384.  O'Reilly  v.   KeUy,   22  R.  I.  151,  46 

Notes:  33  L.RA.  661,  663;  2  Eng.  Atl.  681,  84  A.  S.  R.  833,  50  L.R.A. 
RnL  Cas.  148.  483. 
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for  before  an  executor  or  administrator  can  be  appointed.*'  Without 
a  too  strict  dependence  on  the  theory  for  their  action  the  courts  are 
accustomed  to  allow  reasonably  funeral  expenses  as  proper  charges 
against  the  estate,**  even  though  they  were  not  ordered  or  author- 
ized by  the  administrator.**  Hence,  an  undertaker  may  be  justified 
in  furnishing  the  necessary  service  upon  the  request  of  anyone  so 
related  to  the  decedent  as  to  exclude  the  idea  of  officious  interference.** 
It  should  be  noted  however  that  in  some  jurisdictions  the  courts  have 
refused  to  hold  an  administrator  liable,  either  personally  or  in  his 
representative  capacity,  for  the  funeral  expenses  of  his  intestate,  unless 
he  has  contracted  for  them  or  expressly  promised  to  pay  them. 
Hence,  one  who  of  his  own  motion  buries  a  deceased  person,  with- 
out notice  to  the  administrator,  cannot  sue  him  and  recover  for  the 
expenses ;  *  and  this  rigorous  rule  is  especially  appUcable  where  a 
mere  volunteer  pays  the  funeral  expenses  of  a  deceased.*  Likewise, 
it  has  been  held  that  an  administrator  of  a  deceased  person  is  not 
liable  for  the  latter's  funeral  expenses  where  the  credit  therefor  is 
extended  to  a  third  person  on  the  express  promise  of  such  person  to 
pay  the  bill.* 

250.  Amotmt  of  Expense  Allowed. — ^The  cost  and  amount  of  the 
funeral  expenses  and  burial  of  a  decedent  should  in  all  cases  be 
reasonable  and  correspond  with  the  circumstances  and  social  con- 
dition of  the  decedent,  including  his  station  in  life  and  the  value  of 
his  estate.*  It  is  also  proper  to  consider  whether  the  rights  of  cred- 
itors are  involved  and  the  probability  of  the  solvency  of  the  estate,' 
for,  as  has  been  said,  justice  to  creditors,  as  well  as  to  one's  surviv- 
ing family,  demands  that  there  should  be  no  extravagant  outlay  to 
their  prejudice.*    The  obtaining  of  flowers  for  the  funeral  of  a  dece- 

17.  Matter  of  Hincheon,  159  Gal.  1.  Gregory  ▼.  Hookesr,  8  N.  C.  394, 
755, 116  Pac.  47,  36  L.R.A.(N.S.)  303.  9  Am.  Dec.  646  and  note. 

18.  Fields  v.  Case,  137  Ga.  147,  72       2.  Note:  23  L.R.A.  129. 

S.   E.   899,   Ann.   Caa.   1913A   1266;  S.  Kenyon   ▼.   Brightwell,   120   Ga. 

Hildebrand  v.  Kinney,  172  Ind.  447,  606,  48  S.  E.  124,  1  Ann.  Cas.  169. 

87   N.   B.   832,    19   Ann.    Cas.    788;  4.  Golden  Gate  Undertaking  Co.  v. 

Shaeffer  v.  Shaeffer,  54  Md.  679,  39  Taylor,  168  Cal.  94,  141  Pac.  922,  52 

Am.  Rep.  406;  McClellan  v.  Filson,  L.R.A.(N.S.)  1152  and  note;  Fields  ▼. 

44  Ohio  St.  184,  5  N.  E.  861,  68  Am.  Case,  137  Ga.  147,  72  S.  E.  899,  Ana, 

Rep.  814.  Cas.  1913A  1266;  Foley  v.  Brocksmit, 

Note:  33  L.R.A.  660.  119  la.  467^  93  N.  W.  344,  97  A.  S. 

19.  Golden  Gate  Undertaking  Co.  v.  R.  324,  60  L.R.A.  571;  Kroll  v.  Close, 
Taylor,  168  Cal.  94,  141  Pac.  922,  52  82  Ohio  St.  190, 92  N.  E.  29, 28  LJl.A. 
L.R.A.(N.S.)  1152  and  note;  Foley  v.  (N.S.)  571;  Wynkoop  v.  Wynkoop, 
Brocksmit,  119  la.  457,  93  N.  W.  344,  42  Pa.  St.  293,  82  Am,  Deo.  508  and 
97  A.  S.  R.  324,  60  LJI.A.  57L  note. 

Note:  23  L.R.A.  129.  6.  Gayle  ▼.  Johnston,  72  Ala.  254, 

20.  Golden  Gate  Undertaking  Co.  v.  47  Am,  Rep,  405. 

Taylor,  168  Cal.  94,  141  Pac.  922,  52  6.  Foley  v.  Brocksmit,  119  la.  457. 
L.R-A..(N.S.)   1152  and  not*.  93  N.  W.  344,  97  A.  S.  B.  324,  60 
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dent,  while  not  a  necessity,  is  usually  considered  appropriate  and  in 
harmony  with  the  feelings  and  sentiments  of  our  common  human- 
ity, and  therefore  may  give  rise  to  a  valid  charge  against  his  estate.' 
If  a  person  having  an  ample  estate  dies  while  travdUng  in  a  foreign 
country,  there  ia  a  legal  liability  on  the  part  of  his  estate  for  serv- 
ices in  connection  with  embalming  and  transporting  his  body  from 
the  place  of  death  to  the  place  of  burial.*  The  reasonableness  of  an 
allowance  to  the  administrator  for  funeral  expenses  of  the  deceased 
is  in  nearly  all  cases  subject  to  the  review  of  the  court*  At  the 
common  law  where  a  person  died  insolvent,  the  rule  was  that  no  more 
should  be  allowed  for  a  funeral  than  is  necessary;  at  first  only  forty 
shillings,  then  five  pounds,  and  at  last  ten  poimda.  Under  modern 
conditions  no  definite  scale  of  approved  funeral  expenses  is  recognized, 
but  each  ca%  must  depend  on  its  own  facts  and  circumstances  in 
reaching  a  conclusion  as  to  the  reasonableness .  of  the  amount.^* 

251.  Funeral  Expenses  of  Married  Women. — ^At  the  common  law 
a  husband  was  bound  to  bury  his  wife  in  a  manner  suitable  to  her 
station  in  life  and  to  pay  her  funeral  expenses  without  reference  to 
any  title  to  the  property  obtained  throng  her.^^  This  duty  is  said 
to  have  grown  out  of  the  obligation  on  the  husband  to  provide  her 
with  necessaries  in  life.^'  And  the  general  rule  to-day  is  that  when 
a  married  woman  dies,  leaving  a  husband  surviving  her,  the  husband 
is  primarily  liable,  and  not  the  estate  of  the  deceased,  for  the  pay- 
ment of  her  funeral  expenses.^*  If  he  pays  them  he  will  not  be 
entiUed  to  be  reimbursed  out  of  his  wife's  estate;  ^*  and  if  a  stranger 
pays  them  he  may  be  entitled  to  recover  from  the  husbeuid  the  amount 
of  such  expenses.^*  This  duty  to  pay  for  the  funeral  expenses  of 
the  wife  is  not  impaired  by  tb^  fact  that  at  the  time  of  death  abe 

LJt.A.  571;  Kroll  v.  Close,  82  Ohio  Cas.  148;  8  Eng.  RtiL  Caa.  477. 

St.  190,  92  N.  E.  29,  28  L.R.A.(N.S.)  12.  Smyley  v.  Reese,  63  Ala.  89,  26 

571.  Am.  Rep.  698;  Eenyon  v.  Brightwell, 

7.  OlteiUy  ▼.  KeUy,  22  B.  I.  161,  120  Ga.  600,  48  S.  E.  12^  1  Ann. 
46  AtL  681, 84  A.  S.  B.  833,  50  Ii.E.A.  Cas.  169. 

483.  13.  Kenyon  v.  Brightwell,  120  0«. 

8.  Pairy's  Estate,  188  Pa.  St  38,  606,  48  S.  E.  124,  1  Ann.  Cas.  169 
41  Atl.  384,  68  A.  S.  R.  850.  and  note;  Oallaway  ▼.  MoPherson,  67 

9.  Hildebrand  ▼.  Kinney,  172  Ind.  Mich.  546,  36  N.  W.  114,  11  A.  S.  R. 
447,  87  N.  E.  832,  19  Ann.  Cas.  788;  596. 

Kroll  T.  Close,  82  Ohio  St  190,  92  N.  Note:  62  L.R.A.(N.S.)  1154.  See 
E.  29,  28  L.R.A.(N.S.)  671.  infra,  par.  253,  as  to  monuments  and 

10.  Stay  V.  Punter,  3  Atk.  119,  2  tombstones. 

Eng.  Rul.  Cas.  147.  14.  Ketteier  v.  Nelson,  146  Ky.  7, 

11.  Kenyon  v.  Brightwell,  120  Ga.  141  8.  W.  409,  37  L.R.A.(N.S.)  764 
606,  48  S.  E.  124,  1  Ann.  Cas.  169;  and  note. 

Sears  v.  Giddey,  41  Mich.  590,  2  N.  W.  16.  Smyley  v.  Reese,  63  Alik.  80,  26 
917.  32  Am.  Rep.  168.  Am.  Rep.  598. 

Notes:  33  L.R.A.  662;  2  Eng.  Rul. 
B.  C.  L.  Vol.  XI.— 15.  225 
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was  living  apart  from  her  husband.**  When  the  husband  fails  to  pay 
the  funeral  expenses  of  the  wife,  her  estate  is  liable.*'  In  some  juria- 
dictions  the  rule  of  the  common  law  has  been  altered  by  statute 
and  the  estate  of  the  wife  has  been  made  primarily  liable  for  the 
cost  of  her  funeral.  Hence,  it  has  been  held,  when  the  husband 
pays  the  fimeral  expenses  of  the  wife  he  may  recover  them  from  her 
executor.*^  For  Uke  reason,  where  such  a  rule  prevails,  a  husband  who 
administers  upon  the  estate  of  his  deceased  wife  is  entitled  to  retain 
therefrom  the  funeral  and  probate  expenses  paid  by  him.*' 

252.  Funerals  of  Minor  Children. — The  cases  are  unanimous  in 
holding  that  it  is  the  duty  of  the  father  to  pay  the  funeral  expenses 
of  his  minor  child  where  he  is  able  to  do  so.  The  funeral  expenses 
of  a  minor  are  not  a  charge  upon  his  estate,  where  the  surviving 
father  is  able  to  pay.  And  it  is  a  most  just  and  reasonable  rule 
that  the  father,  having  under  the  law  control  of  the  person  and  earn- 
ings of  his  minor  child,  should  be  required,  when  financially  able,  to 
give  the  child  suitable  burial."  The  mere  fact  that  the  minor  had 
left  home  and  was  allowed  to  enjoy  the  earnings  from  his  own 
labor  has  been  held  insufficient  grounds  for  creating  an  exception  to 
the  general  rule  that  a  parent  must  pay  when  able  the  cost  of  the 
funersd  expenses  of  his  minor  child.*  When  the  parent  has  not  prop- 
erty of  his  own  to  pay  for  the  funeral  expenses  of  his  minor  child, 
resort  may  be  had  to  the  property  of  the  child  for  such  purpose.' 

253.  Monuments  and  Tombstones. — ^Expenditures  for  monuments 
and  tombstones  are  generally  held  authorized  as  part  of  the  funeral 
expenses,  where  the  cost  of  a  tombstone  is  not  disproportionate  to 
the  value  of  deceased's  estate,*  and  where  such  estate  is  solvent.* 
One  who  provides  a  tombstone  for  the  grave  of  the  decedent  may 
therefore  be  entitled  to  payment  as  being  a  creditor  of  the  estate;* 
and  an  administrator  is  entitled  to  credit  for  an  item  for  the  construc- 
tion and  repair,  at  reasonable  expense,  of  a  vault  for  the  remains 

16.  Smyley  v.  Reese,  53  Ala.  89,  25  1913E  928,  40  L.R.A.{N.S.)  488. 
Am.  Rep.  598.  2.  Rowe  v.  Raper,  23  Ind.  App.  27, 

17.  Ketterer  v.  Nelson,  146  Ky.  7,  54  N.  E.  770,  77  A.  S.  R.  411. 

141  S.  W.  409,  37  L.R.A.(N.S.)   754  3.  Bendall  v.  Bendall,  24  Ala.  295, 

and  note;  MeClellan  v.  Filson,  44  Ohio  60  Am.  Dec.  469;  Van  Emon  v.  Supe- 

St.  184,  5  N.  E.  861,  58  Am.  Rep.  814.  rior  Court,  76  CaL  589,  18  Pac.  877, 

18.  Constantinides    v.    Walsh,    146  9  A.  S.  R.  25a 

Mass.  281,  15  N.  E.  631,  4  A.  S.  R.  Note:  28  L.R.A.(N.S.)  572. 

311.  4.  Hildebrand  v.  Kinney,  172  Ind. 

19.  Monlton  ▼.  Smith,  16  R.  I.  126,  447,  87  N.  E.  832,  19  Ann,  Cas.  788; 
12  Atl.  891,  27  A.  S.  R.  *28.  Moullon  v.  Smith,  16  R.  I.  126,  12 

20.  Rowe  v.  Raper,  23  Ind.  App.  Atl.  891,  27  A.  8.  R.  728. 
•J7,  54  N.  E.  770,  77  A.  S.  R.  411.  Note:  2  Eng.  Rul.  Cas.  149. 

Note:  52  L.R.A.(N.S.)  1155.  5.  Holland  v.  Wheaton,  6  La.  443, 

1.  Hunycutt  &  Co.  v.  Thompson,  159   26  Am.  Dec.  481. 
N.   C.   29,  74  S.   E.   628,  Ann.   Cas. 
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of  the  dead,  according  to  the  expressed  wish  of  intestate.*  The  absence 
of  any  provision  on  the  subject  in  the  will  of  the  decedent  does  not, 
it  has  been  held,  interfere  with  the  general  right  of  the  personal 
representative  to  expend  a  reasonable  sum  for  a  tombstone,  monument 
or  vault.'  Nor  is  it  a  prerequisite  to  the  making  of  an  allowance 
for  a  tombstone  or  burial  vault  or  for  the  cost  of  keeping  it  in  repair 
that  the  title  to  the  burial  lot  should  be  in  the  estate  of  the  deceased.*^ 
The  liability  of  the  estate  of  a  decedent  extends  only  to  the  cost  of 
a  tombstone  or  vault  for  the  remains  of  the  deceased,  and,  except 
when  there  is  a  testamentary  direction  to  that  effect,  the  cost  of  remov- 
ing the  remains  of  a  relative  or  erecting  a  tombstone  on  another's 
grave  cannot  be  charged  against  the  decedent's  estate.*  The  duty  to 
erect  a  monument  or  tombstone  rests,  as  a  rule,  with  the  personal 
representatives  of  the  deceased,  and  in  them  is  vested  general  discre- 
tion in  reference  to  its  construction.^*  Even  where  the  statutes  of 
a  state  authorize  the  probate  court,  on  the  settlement  of  an  estate, 
to  allow  a  reasonable  sum  for  a  monument,  it  has  been  held  that 
no  action  lies  against  an  administrator  for  the  cost  of  a  monument 
to  the  intestate,  erected  at  the  request  of  the  widow,  and  against 
the  wish  of  the  administrator."  The  generally  recognized  duty  and 
right  of  a  surviving  husband  to  bury  his  deceased  wife  carries  with 
it  the  right  of  placing  over  the  spot  of  burial  a  proper  monument 
or  memorial  in  accordance  with  the  established  usage  of  the  com- 
munity. This  right  exists  even  where  another  has  placed  a  different 
tombstone  over  liie  wife's  grave  and  in  that  case  the  husband  may 
remove  such  stone  in  order  to  put  in  its  stead  the  one  procured  by 
himself  Having  taken  it  down  without  injury,  and  holding  it  in 
his  possession  ready  to  be  delivered  up  to  such  other  on  demand 
therefor,  he  will  not  be  held  Uable  for  such  acts  as  amounting  to  a 
trespass.*' 

Compensation  of  Executors  and  Administrators 

254.  General  Rule. — ^As  a  general  rule,  an  executor  or  adminis- 
trator is  allowed  compensation  for  his  services.**  In  the  absence  of 
statutes  fixing  the  compensation,  the  principle  upon  which  the  court 

6.  Eoapp  T.  Jessup,  146  Mich.  34&   103  Pac.  206,  9  Aim.  Cas.  1157,  23 
109  N.  W.  666,  117  A.  S.  R.  646,  7   L.R.A.(N.S.)  944. 

L.R.A.(N.S.)  617.  11.  Sweeney  v.  Muldoon,  139  Mass. 

7.  Webb's  Estate,  165  Pa.  St.  330,  304,  31  N.  E.  720,  52  Am.  Rep.  708. 
30  Atl.  827,  44  A.  S.  R.  666.  12.  Durell    v.    Hajrward,    9    Grav 

8.  In  re  Fishbeck,  146  Mich.  348,    (Mass.)  248,  69  Am.  Dec.  284. 

109  N.  W.  666;  U7  A.  S.  R.  646,  7  13.  Leach  v.  Cowan,  125  Tenn.  182, 

L.RA..(N.S.)  617.  140  S.  W.  1070,  Ann.  Cas.  1913C  188; 

9.  Re  Hincheon,  159  Cal.  755,  116  Royston  v.  McCulley,  (Tenn.)  59  S. 
Pac.  47,  36  L.R.A.(N.S.)  303.  W.  725,  52  LJI.A.  899. 

10.  Fancher  v.  Fancher,  156  Cal.  13, 
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ordinarily  acts  is  not  specific  compensation  for  services  rendered,  or 
to  be  rendered,  but  a  just  and  reasonable  allowance,  keeping  in  view 
the  facte  and  circumstances  of  each  particular  case.**  While  the  rate 
of  compensation  is,  in  certain  cases,  fixed  by  custom,"  in  general  the 
statutes  fix  the  rate  on  the  basis  of  a  percentage  on  the  value  of  the 
estate.**  In  order  to  justify  the  allowance  of  compensation  to  an 
executor  or  administrator  it  is  not  necessary  for  him  to  report  in 
his  account  on  the  days  spent  in  performing  services,  but  it  will  be 
sufficient  if  the  time  actually  devoted  to  the  affairs  of  the  estate 
be  clearly  proved.*'  When  he  makes  hia  accounting  he  becomes 
entitled,  as  a  rule,  to  commissions  on  disbursements ;  *'  but  he  will 
not  be  entitled  to  commissions  on  a  debt  due  to  his  testator  and 
specifically  bequeathed  to  the  accountant.**  The  time  of  allowance 
of  compensation  to  an  executor  or  administrator  generally  is  on  the 
final  settlement  of  the  estate.*"  It  has  been  held  that  a  finding  of  a 
master  or  referee  as  to  the  amount  which  should  be  paid  an  admin- 
istrator for  his  services  is  not  equivalent  to  the  finding  of  a  jury, 
and  does  not  preclude  the  court,  on  appeal,  from  fixing  the  amount 
of  such  compensation  at  a  less  sum  than  that  fixed  by  such  referee 
or  master.*  The  rate  at  which  the  executor's  commissions  should  be 
computed  is  primarily  a  matter  for  the  determination  of  the  probate 
court  or  the  master  or  referee  to  whom  the  matter  is  referred  by  it, 
and  it  baa  been  held  that  this  question  cannot  be  raised  for  the  first 
time  in  an  appellate  court  after  an  appeal.*  When  a  court  of  equity 
proceeds  to  settle  an  estate  it  may  pass  upon  the  question  as  to  what 
are  the  proper  commissions  of  an  executor,  although  the  question 
standing  alone  would  not  afford  proper  basis  for  its  jurisdiction.* 
As  a  rule  an  executor  or  administrator  will  not  be  permitted  to  assign 
his  commissions  pending  a  settlement  of  the  case.  Such  an  assignment 
is  void  as  contrary  to  public  policy,  since  when  the  hope  of  com- 
pensation is  gone,  a  strong  incentive  to  diligence  and  zesl  is  wanting 
and  the  temptation  to  be  content  with  a  lax  or  perfunctory  admin- 
istration of  the  trust  becomes  more  persuasive.* 

14.  BendaU  v.  Bendall,  24  Ala.  295,  45  Am.  Rep.  725. 

60  Am.  Dec.  469  and  note;  Clark  v.       20.  Merrill     v.     Moore,     7     How. 

Knox,  70  Ala.  607,  45  Am.  Rep.  93.  (Miss.)    271,  40   Am.   Dec.   60.     See 

15.  Qranberry     v.     Granberry,     1  supra,  par.  190  et  seq.,  as  to  account- 
Wash.  (Va.)  246,  1  Am.  Deo.  455.  ing  and  settlement. 

16.  Merrill     v.     Moore,     7     How.       1.  Pearson  v.  Gillenwaters,  99  Tenn. 
(Miss.)    271,  40  Am.  Dec.  60.     And  446,  42  S.  W.  9,  63  A.  S.  R.  844. 
se«  generally,  cases  cited  in  this  para-       2.  Re  Ricker,  14  Mont.  153,  35  Pac 
graph.  960,  29  L.R.A.  622. 

17.  Cameron  t.  Cameron,  15  Wis.  1,      3.  Newby  v.  Skinnef,  21  N.  C.  488, 
82  Am.  Dec  652.  31  Am.  Dec.  397. 

18.  In  n  Ricker,  14  Mont.  153,  35       4.  Matter  of  Worthington,  141  N. 
Pac.  960,  29  LJI.A.  622.  Y.  9,  35  N.  E.  929,  23  L.R.A.  97. 

19.  Hanck  v.  Collins,  60  Md.  229, 
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255.  Redaction  or  Forfeiture  of  Compensation. — As  a  general  rule 
the  probate  court  or  surrogate  has  discretion  to  withhold  commissions 
from  an  executor  or  administrator  who  has  not  given  proper  atten- 
tion to  the  duties  of  his  office.'  In  some  states  the  statutes  provide 
for  the  forfeiture  of  compensation  for  misconduct,  or  neglect  to  state 
and  settle  accounts  within  'the  time  limited.'  Where  an  executor  or 
administrator  has  claimed  commissions  for  unlawful  and  unauthorized 
services  he  may  be  surcharged  in  regard  to  them,  as,  for  example, 
when  he  has  taken  in  his  account  a  commission  for  wrongfully  incor- 
porating the  estate  and  turning  the  real  estate  into  shares  of  stock.' 
It  sometimes  has  been  said  that  reasonable  commissions  should  never 
be  refused  administrators  or  executors,  unless  wilful  default  or  gross 
negligence  is  shown,  resulting  in  loss  to  the  estate,*  and  that  heirs 
cannot  complain  of  the  allowance  of  statutory  fees  to  an  administra- 
tor, where  he  collected  the  funds  of  the  estate,  cared  for  the  real 
estate,  cared  for  the  decedent's  widow,  and  promptly  divided  to  each 
heir  his  share  of  the  estate.'  It  has  been  held  that  even  where  a 
loss  has  occurred  in  reference  to  the  management  of  an  estate  he 
will  not  necessarily  be  deprived  of  his  compensation,*'  provided,  of 
coarse,  he  is  blameless  and  has  exercised  ordinary  care  and  diligence 
in  the  performance  of  his  duties.**  Where  an  executor  or  admin- 
istrator is  diligent  and  careful  in  the  discharge  of  his  duties,  and 
leaves  nothing  to  his  attorneys  except  what  is  usually  left  to  attor- 
neys under  such  circumstances,  his  compensation  will  not  be  reduced 
on  the  ground  that  he  did  not  render  any  services  to  the  estate.** 

256.  Extra  Remuneration. — Although  it  has  been  said  that  the 
compensation  to  be  allowed  an  executor  or  administrator  should  be 
confined  to  the  commissions  allowed  by  law,**  in  some  jurisdictions 
it  is  held  that  where  the  services  of  executors  and  administrators  have 
been  unusual  or  extraordinary,  and  especially  where  the  result  has 
been  beneficial  to  the  estate,  compensation  beyond  the  amount  usually 
allowed  may  be  awarded.  This  is  especially  so  where  there  is  no  stat- 
utory regulation  of  the  subject  of  the  allowance  to  be  made  to  exec- 
utors or  administrators,  and  it  is  held  that  they  may  have  reasonable 
compensation  out  of  the  funds  in  their  hands.**    An  administrator 

6.  Re  Rntledge,  162  N.  T.  31,  56  109  N.  W.  666,  117  A.  8.  R.  648,  7 

N.  E.  511,  47  L.R.A.  721.  L.R.A.(N.8.)  617. 

6.  EUieoU  r.  Chamberlain,  38  N.  J.  10.  Shinn's  Estate,  166  Pa.  St  121, 
Eq.  604^-48  Am.  Hep.  327;  Taylor  v.  30  Atl.  1026,  1030,  45  A.  S.  R.  666. 
Taylor,  66  W.  Va.  238,  66  8.  E.  690,  11.  See  supra,,  par.  141  et  seq. 

19  Ann.  Cas.  414.  12.  Leach  v.  Cowan,  125  Tenn.  182, 

7.  Garesehe  v.  Levering  Inv.  Co.,  140  S.  W.  1070,  Ann.  Cas.  1913C  188. 
146  Mo.  436,  48  S.  W.  653,  46  L.R.A.  13.  Vanderheyden  v.  Vanderheyden, 
232.  2  Paige  (N.  Y.)  287,  21  Am.  Deo.  96 

8.  BendaU  v.  Bendall,  24  Ala.  295,  and  note. 

60  Am.  Dee.  469.  14.  Note:  Ann.  Cas.  1913A  1269> 

9.  Knapp  t.  Jessup,  146  Mich.  348, 
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must  perform  all  ordinary  services  of  administratioD  if  reasonably 
within  his  power,  and  he  is  not  entitled  to  special  or  extraordinary 
compensation  therefor.*'  To  justify  the  allowance  of  anything  in 
excess  of  the  statutory  commissions,  the  executor  or  administrator 
must  have  actually  rendered  services  of  an  extraordinary  character, 
and  these  must  have  heen  necessary  for  the  protection  of  the  estate. 
What  services  will  be  regarded  as  extraordinary  necessarily  depends  on 
the  peculiar  circumstances  of  each  case.  To  be  such,  they  must  be  of  a 
character  not  ordinarily  required  of  an  executor  or  administrator  in 
the  discharge  of  his  duties  and  not  within  the  routine  of  administr»- 
tion.**  It  seems  that  even  a  temporary  administrator  may  be  entitled 
on  these  grounds  to  extra  compensation  beyond  the  regular  commis- 
sions.*' In  jurisdictions  where,  by  statute,  extra  compensation  is 
allowed  to  executors  or  administrators  for  extraordinary  services,  the 
rule  generally  obtaining  is  that  an  executor  or  administrator  who  is  an 
attorney  at  law,  and  who  performs  l^aJ  services  for  the  estate,  is 
entitled  to  compensation  therefor  in  addition  to  the  usual  commissions 
attached  to  the  office.**  But  it  has  been  held  that  when  a  lawyer 
becomes  a  voluntary  executor  or  administrator,  he  takes  the  office  cum 
onere,  and  although  he  exercises  professional  skill  in  conducting  the 
estate,  he  does  not  thereby  entitle  himself  to  compensation  beyond  the 
amount  ordinarily  allowed  to  an  executor  or  administrator.**  In  a 
number  of  jurisdictions  the  rule  prevails  that  since  the  compensation 
of  executors  and  administrators  is  a  matter  of  statutory  regulation, 
there  can  be  no  allowance  of  extra  compensation  for  extraordinary 
services  in  the  absence  of  statutory  authority  therefor.^ 

257.  Legacies  as  Compensation. — At  the  early  common  law  an 
executor  was  entitled  for  his  services  to  the  surplus  of  the  personal 
estate  after  the  payment  of  the  debts  and  legacies.*  Until  the  stat- 
ute of  distribution,  administrators  stood  on  the  same  footing  as  exec- 
utors, or  better,  because  they  had  no  legacies  to  pay  and  they  were 
entitled  as  absolute  owners  to  the  surplus  of  the  personal  estate  of 
the  deceased,  after  payment  of  all  his  debts.'  Although  this  profit- 
able method  of  compensating  personal  representatives  has  long  been 
obsolete,  the  custom  of  giving  a  legacy  to  the  executor  for  his  serv- 
ices still  obtains.     What  the  law  before  implied  now  requires  the 

15.  Henderson  v.  Simmona,  33  Ala.       Note:  Ann.  Cas.  191SA  1268.    See 
291,  70  Am.  Dec.  590.  infra,  par.  258. 

16.  Note:  Ann.  Caa.  1915A  150.  20.  Note:   Ann.    Caa.   IQISA   1267, 

17.  Fields  v.  Case,  137  Qa.  147,  72  1268. 

3.  E.  899,  Ann.  Cas.  1913A  1266.  1.  Chamberlin's   Appeal,   70   Conn. 

18.  Note:   Ann.   Cas.  1913A  1269,  363,  39  Atl.  734,  41  L.R.A.  204. 
1273.  Note:  12  Eng.  Rol.  Cas.  25.     See 

19.  In  re  Evans,  22  Utah  366,  62  also  supra,  par.  254. 

Pac.  913,  83  A.  S.  R.  794,  63  L.R.A.  2.  Potts  v.  Smith,  3  Rawie  (Pa.) 
062.  361,  24  Am.  Dee.  359. 
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express  words  of  the  testator  in  order  that  it  may  be  brought  to  pass. 
And  so  the  presumption  is  that  a  legacy  to  a  person  appointed  exec- 
utor, is  given  to  him  in  that  character,  unless  there  are  circumstances 
showing  that  it  is  intended  for  him  personally;  *  and  where  it  is  so 
given  he  cannot  take  it  unless  he  qualifies  as  such  executor.*  But 
where  a  legacy  is  given  one  as  an  individual  and  not  as  an  executor, 
for  example,  where  he  is  a  relative  of  the  testator  and  would  "be 
entitled  to  the  legacy,  he  may  be  entitled  to  both  the  legacy  and  his 
commissions.'  Where  a  testator  by  his  will  makes  a  devise  or  bequest 
to  his  executor  the  latter  may  also  be  entitled  to  the  usual  commis- 
aions  for  his  services  unless  it  appears  that  it  was  the  intention  of 
the  testator  that  such  devise  or  bequest  should  be  in  lieu  of  commis- 


sions. 


• 


258.  Double  Compensation. — The  authorities  differ  in  regard  to 
whether  an  executor  or  administrator  may  be  permitted  to  collect 
double  commissions  or  additional  compensation  for  acting  in  regard 
to  an  estate  in  some  other  capacity,  such  as  attorney  at  law  or  trustee, 
in  addition  to  acting  as  the  personal  representative.  In  some  jurisdic- 
tions the  courts  hold  that  executors  with  power  to  sell  real  property 
and  divide  the  assets  into  shares,  and  to  hold  the  same  as  trustees, 
paying  the  income  to  legatees,  are  entitled  to  double  commissions.' 
Likewise,  that  an  administrator  who  is  an  attorney  may  be  en- 
titled to  recover  counsel  fees  for  legal  services  rendered  the  estate, 
as  the  bringing  of  suit  on  the  bond  of  a  former  derelict  adminis- 
trator and  hia  surety.*  Yet  such  counsel  fees  are  not  necessarily 
to  be  fixed  at  the  rate  of  the  usual  professional  charges,  but  a  fair 
and  reasonable  allowance  is  to  be  made  for  such  services.*  But  in 
the  majority  of  jurisdictions  the  allowance  of  double  commissions  is 
but  seldom  approved.  An  attorney  who  is  an  administrator  is  not 
entitled  to  an  allowance  against  the  estate  for  professional  services 
in  cases  which  he  prosecutes  or  defends  aa  administrator.^"  It  has 
been  said  that  if  be  chooses  to  exercise  his  professional  skill  as  a 
lawyer  in  the  business  of  the  estate,  it  must  be  considered  a  gratu- 
ity, and  that  to  allow  him  to  become  his  own  client  and  charge  for 
professional  servioeB,  would  be  holding  out  inducements  for  profes- 

.  3.  Stockpoole  v.  Howell,  13  Ves.  Jr.  N.  E.  692,  5  LJI.A.  71  and  note. 

417,  9  Rev.  Rep.  200,  12  Eng.  RuL  8.  Ordinary  v.  Connolly,  75  N.  J. 

Cas.  13.  Eq.  521,  72  AtL  363,  138  A.  S.  R. 

4.  In  re  Fox,-  235  Pa.  St.  105,  83  577. 

AtL  613,  Ann.  Cas.  1913D  991  and  9.  Clark  ▼.  Enoz,  70  Ala.  607,  45 

note;  Rothmahler  t.  Myeia,  4  Deaaus.  Am.  Rep.  93. 

(8.  C.)  215,  6  Am.  Dec  613.  10.  Willard  v.  Bassett,  27  Dl.  37, 

5.  Qranberry  v.  Granbcrry,  1  Wash.  79  Am.  Dec.  393 ;  Ordinary  v.  Con- 
<Va.)  246,  1  Am.  Dec  455.  noUy,  75  N.  J.  Eq.  521,  72  Atl.  363, 

6.  In  re  Fox,  235  Pa.  St.  105,  83  138  A.  S.  R.  577  and  note;  Re  Evans, 
Atl.  613,  Ann.  Cas.  1913D  991.  22  Utah  366,  62  Pac  913,  83  A.  S.  R. 

7.  Re  Crawford,  113  N.  Y.  560,  21  794,  53  L.R.A.  952. 
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sional  men  to  seek  such  representative  places  to  increase  their  profes- 
sional business,  which  would  lead  to  meet  pernicious  results.^*  In 
lieu  of  allowing  double  conunissions  the  position  is  sometimes  ta^en 
that  in  fixing  the  compensation  of  an  executor  the  probate  court  may 
take  into  consideration  the  fact  that  he  has  performed  services  as  a 
lawyer,  and  that  thereby  expense  to  the  estate  has  been  saved.^*  It 
bias  been  held  that  an  administrator  de  bonis  non  should  be  allowed 
reasonable  compensation  for  services  performed  for  the  prior  admin- 
istrator, who  had  employed  him  to  assist  him  in  the  management 
of  the  estate.^' 

259.  Compensation  of  Co-Executors. — ^Executors  are  not  necessa- 
rily entitled  to  share  pro  rata  in  the  statutory  fees;  and  if  one  has 
substantially  managed  the  whole  business,  and  had  the  whole  respon- 
sibility, a  court  of  equity  may  refuse  to  require  him  to  share  the 
statutory  fees,  or  any  part  thereof,  with  his  co-executor.**  On  this 
principle  it  has  been  held  that  if  one  of  several  administratois 
performs  no  services,  he  will  not  be  allowed  any  commission ;  *• 
and  where  there  are  more  administrators  than  one,  the  division  of 
«ihe  commissions  allowed  them  will  ordinarily  be  proportioned  accord- 
ing to  the  services  rendered  by  each.^*  In  some  cases  equity  may 
have  jurisdiction  over  a  suit  brought  by  one  executor  against  another 
who  has  received  all  the  commissions  allowed  by  the  statute  for  an 
accounting,  and  to  determine  to  what  portion  each  is  entitled.*'  It 
has  been  held  that  where  one  of  two  administrators  dies,  and  the 
estate  is  settled  by  the  surviving  administrator,  a  court  of  the  ordi- 
nary or  a  court  of  probate  at  common  law  is  not  the  proper  forum 
for  the  surviving  administrator  and  representatives  of  the  deceased 
administrator  to  settle  their  dispute  over  an  equitable  division  of  the 
commissions  allowed.  It  is  said  that  in  such  cases  the  liability  of 
the  survivor  having  the  full  amount  of  the  commissions  due  both 
administrators  in  his  hands,  is  personal,  and  may  be  enforced  only 
by  an  action  against  him  by  the  representatives  of  the  deceased  rep- 
resentative.*' 

11.  Willard  v.  Bassett,  27  HL  87,  16.  Groover  t.  Ash,  132  Ga.  371, 
79  Am.  Dee.  393.  64  S.  E.  323,  131  A.  S.  R.  201,  22 

12.  Nelson  v.  Siihoonover,  89  Ean.  L.R.A.(N.S.)  1119;  Ex  parte  Hilton, 
779,  132  Pao.  1183,  Ann.  Gas.  1916A  64  S.  0.  201,  41  S.  E.  978,  92  A.  S. 
147.  R.  800. 

13.  Scarborongh  ▼.  Watkina,  9  B.  17.  Speirs  ▼.  Wisner,  88  Mich.  614, 
Mon.    (Ky.)   540,  50  Am.  Deo.  528.   50  N.  W.  654,  26  A.  S.  R.  306. 

14.  Speirs  v.  Wisner,  88  Mich.  614,  IS.  Groover  v.  Ash,  132  (Ja.  371, 
50  N.  W.  654,  26  A.  S.  R.  306.  64  S.  E.  323,  131  A.  S.  R.  201,  22 

15.  Ex  parte  Hilton,  64  S.  G.  201,  L.R.A.(N.S.)  1119  and  note. 
41  S.  £.  978,  92  A.  S.  R.  800. 
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260.  Right  to  Employ  Attorneys  and  Agents. — ^An  exeentor  or 
administrator  ander  the  systems  preTsiling  in  most  jurisdictions  is 
entitled  to  the  advice  and  assistance  of  counsel  in  many  of  the  duties 
devolving  upon  him.  It  may  be  necessary,  not  only  for  his  own 
protection,  but  for  the  prevention  of  future  litigation.^'  He  is  fre- 
quently held  bound  to  know  the  law  and  it  has  been  said  that  if 
one  named  for  such  office  has  doubts  about  his  knowledge,  or  ability 
to  obtain  knowledge  of  the  degree  of  care  and  diligence  which  he 
is  bound  to  exercise,  it  becomes  his  duty  to  decline  the  trust.** 
Accordingly,  it  is  almost  universally  recognized  that  executors  and 
administrators  may  employ  legal  counsel  in  the  administration  and 
settlement  of  their  estates,  whether  there  is  litigation  or  not,  and 
may  take  credit  for  the  payment  of  reasonable  counsel  fees  for  serv- 
ices of  such  attorneys.*  When  acting  under  the  advice  of  counsel 
an  executor  or  administrator  is  seldom  liable  for  losses  to  the  estate 
due  to  mere  errors  of  judgment  in  the  absence  of  wilful  misconduct 
or  fraud ; '  and  he  will  usually  be  protected,  particularly  when  such 
advice  is  as  to  the  advisability  of  bringing  or  defending  suits.*  Such 
advice  is  not,  however,  a  complete  protection,  and  the  authorities  amply 
demonstrate  that  an  administrator  cannot  shield  himself  invariably 
from  responsibility  by  stating  that  he  followed  the  advice  of  his 
counsel.*  For  these  reasons  an  executor  or  administrator  may  employ 
attorneys  at  law  to  advise  him  in  reference  to  the  management  of  the 
affairs  of  an  estate.  And  it  has  been  held  that  he  may  even  employ 
his  own  law  partner  as  such  attorney.'  It  has  furthermore  been 
held  that  a  provision  in  a  will  selecting  an  attorney  and  directing  the 
executor  to  consult  and  employ  such  attorney  on  all  matters  pertain- 
ing to  the  estate  and  the  requirements  of  the  will,  is  not  necessarily 
binding  upon  the  executor,  and  may  be  disregarded  by  him.*  In 
addition  to  employing  attorneys  an  executor  or  administrator  may 
employ  agents  for  extraordinary  services  of  administration,  and  for 
such  as,  in  their  nature,  require  a  degree  of  skill  or  appliances  not 
within  the  command  of  ordinary  persons.    In  all  such  oases  reason- 

19.  Clark  v.  Knox,  70  Ala.  607,  45  79  N.  W.  786,  74  A.  S.  R.  885. 
Am.  Rep.  93.  2.  Harris  v.  Orr,  46  W.  V*.  281, 

20.  Davis  v.  Bagley,  40  Ga.  181,  2  33  8.  E.  257,  76  A.  S.  R.  815. 
Am.  Rep.  570;  Spaulding  v.  Wakefield,  Note:  12  A.  S.  R.  315. 

53  Vt.  660,  38  Am.  Rep.  709.  8.  Pearson  v.  Gillenwaters,  99  Tenn. 

1.  Smyley  v.  Reese,  53  Ala.  89,  25  446,  42  S.  W.  9,  63  A.   S.   R.  844. 

Am.  Rep.  598;  Re  Willard,  139  Cal.  4.  Re  Bullion,  87  Neb.  700,  128  N. 

501,  73  Pac  240,  64  L.RA.  554;  Lu-  W.  32,  31  L.R.A.(N.S.)   350. 

oich  T.  Medin,  3  Nev.  93,  93  Am.  Dec.  5.  Bendall  v.  Bendall,  24  Ala.  28S, 

376  and  note;  MeCIellen  t.  Hcthering-  60  Am.  Dec.  469. 

ton,  10  Rich.  Eq.  (8.  G.)  202,  73  Am.  6.  Re  Ogier,  101  Cal.  381,  36  Pae. 

Dec.  89;  In  re  Donees,  103  Wis.  ^7,  000,  40  A.  S.  R.  61. 
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able  expenses  incurred  in  this  way  for  the  benefit  of  the  estate  may 
be  proper  charges  against  it,'  For  example,  an  administrator  may, 
in  the  discretion  of  the  probate  court,  be  allowed  a  reasonable  amount 
to  compensate  for  the  services  of  a  real  estate  broker  who  succeeded 
in  securing  for  the  property  belonging  to  the  estate  a  materially  greater 
amount  than  was  bid  for  it  at  the  attempted  auction  sale.* 

261.  Allowance  of  Counsel  Fees. — Where  attorneys  are  employed 
the  courts  generally  allow  as  credits  to  the  personal  representatives 
any  reasonable  counsel  fees  which  may  have  been  paid  to  them;* 
and  it  has  been  held  that  a  court  cannot  surcharge  an  executor's 
account  for  overpayment  of  counsel  fees  without  an  exception  by 
some  interested  person  before  ii**  What  is  a  just  and  reasonable 
compensation  depends,  ordinarily,  upon  the  circumstances  of  each 
particular  case.**  A  contract  for  the  employment  of  counsel  is  essen- 
tially one  made  by  the  executor  or  administrator  in  his  individual 
capacity.  Hence  attorneys,  employed  by  an  administrator  to  assist 
him  in  administering  his  trust,  or  to  prosecute  or  defend  an  action 
for  or  against  him  in  his  official  capacity,  have  no  claim  they  can 
enforce  directly  against  the  estate.**  Similarly,  it  has  been  held  that 
if  an  executor  employs  an  attorney  to  have  a  will  probated,  the  value 
of  such  attorney's  services  is  not  in  the  first  instance  a  debt  or  charge 
against  the  real  estate  of  the  decedent,  but  is  a  charge  against  the 
executor.**  Where  an  attorney  at  law  renders  services,  directly  con- 
nected with  the  settlement  of  a  decedent's  estate,  to  an  executor  named 
in  the  will  before  he  actually  qualifies  as  such  executor,  he  will  be 
entitled  to  collect  his  fees  for  such  services  in  the  same  manner  as 
other  claims  against  the  decedent's  estate  axe  collected.**  Although 
an  executor  or  administrator  may  as  a  general  rule  charge  the  cost 
of  counsel  fees  against  the  estate,  he  has  no  right  to  employ  counsel 
at  the  expense  of  the  estate  to  do  what  he  himself  should  do,  and 
for  the  doing  of  which  he  is  compensated  by  his  commissions.*'  Many 
authorities  sustain  the  right  of  an  executor  or  administrator  to  bind 

7.  Henderson  t.  Simmons,  33  Ala.   60  Am.  Deo.  469. 

291,  70  Am.  Dec  590;  Vanderheyden  12.  Brown  v.  Qtiinton,  80  Bjui.  44, 

V.  Vanderheyden,  2  Paige  (N.  Y.)  287,  102  Pac.  242,  18  Ann.  Cas.  290  and 

21  Am.  Dec.  86;  Teague  v.  Dendy,  2  note,  25  L.R.A.(N.S.)   71  and  note; 

M<-,Cord  Eq.  (S.  C.)  207,  16  Am.  Dec.  Thompson  v.  Mann,  65  W.  Va.  648, 

643,   overruled  on   another   point   by  64  S.  E.  920,  131  A.  S.  R.  987,  22 

Ta\lor  V.  Taylor,  2  Rich.  Eq.  (S.  C.)  L.R.A.(N.S.)   1094.     See  also  supra, 

123.  par.  260. 

8.  In  re  Willard,  139  Cal.  501,  73  13.  Taylor  v.  Crook,  136  Ala.  354, 
Pac.  240,  64  L.R.A.  554  and  note.  34  So.  905,  96  A.  S.  R.  26. 

9.  Crim  V.  England,  46  W.  Va.  480,  14.  Baker  v.  Cauthom,  23  Ind.  611, 
33  S.  E.  310,  76  A.  S.  R.  826.  55  N.  E.  963,  77  A.  S.  R.  443. 

10.  Stitzel's  Estate,  221  Pa.  St.  227,       15.  Lueieh  v.  Medin,  3  Nev.  93,  93 
70  All.  749,  .18  L.R.A.(N.S.)   284.       Am.  Dec.  376  and  note. 

11.  Bendall  v.  Bendall,  24  Ala.  295, 
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the  estate  for  reasonable  attorney  fees  necessarily  and  properly  ren- 
dered in  preserving  the  estate  or  otherwise  benedcial  to  it.^* 

262.  Personal  Liability  for  Attorneys'  Fees. — ^Notwithstanding  the 
unquestioned  right  of  an  executor  or  administrator  to  employ  attor- 
nejTS  in  reference  to  the  settlement  of  estates  and  to  be  reimbursed 
for  the  expenses  of  counsel  fees,*'  an  attorney  employed  by  an  exec- 
utor or  administrator  of  an  estate  must  look  for  compensation  to 
the  personal  representative  who  employed  him,  in  his  individual 
and  not  in  his  representative  capacity ;  *•  and  for  his  services  the 
executor  is  personally  responsible.**  Although  an  attorney  cannot 
sustain  any  action  at  law  therefor,  except  against  the  administrator 
or  executor  personally  for  services  rendered  in  the  settlement  of  an 
estate,  this  does  not  leave  him  wholly  without  redress  in  cases  of 
inability  to  recover  against  such  personal  representative.  If  the  latter 
is  insolvent  such  attorney  may  be  entitled  to  be  subrogated  to  the 
remedies  of  the  executor  or  administrator,  and  may,  by  appropriate 
proceedings  in  equity,  compel  him  to  enforce  his  claim  against  the 
estate  for  the  benefit  of  such  attorney,  thus  directly  enforcing  com- 
pensation in  his  favoi  cut  of  the  assets  of  the  estate.**  An  executor 
cannot  be  charged  in  any  capacity  for  services  beneficial  to  the  estate 
rendered  before  his  appointment  and  without  his  assent,  under  con- 
tracts with  a  special  administrator,  and  with  another  executor  named 
in  the  will.* 

263.  Allowance  of  Probate  Fees  and  Costs. — ^Reasonable  costs  and 
expenses  of  propounding  a  will  for  probate  are  a  proper  charge  upon 
the  estate,  if  the  executor  has  no  knowledge  or  reasonable  grounds  for 
suspicion  against  the  legality  of  the  will,  and  propounds  the  instru- 
ment in  good  faith.*  The  propriety  of  allowing  the  payment  of  costs 
of  probate  out  of  the  estate  of  a  decedent  is  not  destroyed  by  the  fact 
that  the  decedent  was  a  married  woman  leaving  a  husband  surviving 
her.*  In  some  states  it  is  provided  by  statute  that  any  executor  or 
administrator  required  to  give  bond  may  include  as  a  part  of  the 

16.  Note:  26  L.R.A.(N.S.)  75,  7«.  Note:    52  A.  S.  R.  122. 

17.  See  supra,  par.  260.  19.  In  re  Ogier,  101  Cal.  381,  36 

18.  Taylor  v.  Crook,  136  Ala.  354,  Pac.  900,  40  A.  S.  R.  61;  Brown  v. 
34  So.  905,  96  A.  S.  R.  26;  Pike  v.  Quinton,  80  Kan.  44,  102  Pac.  242, 
Thomas,  62  Ark.  223,  35  S.  W.  212,  18  Ann.  Cas.  290,  26  L.R.A.(N.S.)  71; 
54  A.  S.  R.  292;  Golden  Gate  Under-  Mygatt  v.  Wilcox,  45  N.  Y.  306,  6 
taking  Co.  v.  Taylor,  168  Cal.  94,  141  Am.  Rep.  90. 

Pac.    922,    52    L.R.A.(N.S.)     1152;  Note:  25  L.R.A.(N.S.)   72.        » 

Brown  v.  Quinton,  80  Kan.  44,  102  20.  Note :  52  A.  S.  R.  128. 

Pac.  242,  18  Ann.  Cbb.  290,  25  L.R.A.  1.  Luscomb    t.    Ballard,    6    Gray 

(N.S.)    71;    White    Sulphur    Springs  (Mass.)  403,  66  Am.  Dec.  374. 

First  Nat.  Bank  v.  Collins,  17  Mont.  2.  Henderson  v.   Simmons,  33  Ala. 

433,  43  Pac.  499,  62  A.  S..  R.  695;  291,  70  Am.  Dec.  590. 

Thompson  v.  Mann,  65  W.  Va.  648,  3.  Moulton  v.  Smith,  16  R.  L  126, 

64  S.  E.  920,  131  A.  S.  R.  987,  22  12  Atl.  891,  27  A.  S.  R.  728. 

LJRJL,(N.S.)  1094. 
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lawful  expense  of  executing  his  trust  the  sum  paid  a  bonding  corpo- 
ration for  the  premium  on  the  administration  bond.*  The  rule  has 
been  laid  down  in  broad  terms  that  whenever  any  statute  or  other 
law  imposes  a  personal  duty  upon  an  executor  or  administrator  to 
pay  money  for  the  benefit  of  the  estate  i«  his  care,  it  follows  under 
the  general  principles  of  jurisprudence,  without  special  statutory  pro- 
vision, that  the  money  so  paid  will  be  chargeable  to  the  estate,  and 
that  in  equity  at  least  he  will  be  entitled  to  reimbursement."  When, 
however,  an  executor  incurs  expense  in  a  fruitless  attempt  to  estab- 
lish a  will  known  by  him  to  be  invalid,  or  where  he  should  know 
that  fact,  such  expense  cannot  be  allowed  ae  a  proper  expense  against 
the  estate.* 

264.  Meritoriousness  of  Litigation. — The  allowance  of  counsel  fees 
to  an  executor  or  administrator  in  special  reference  to  litigation- involv- 
ing the  estate  may  depend  in  some  measure  upon  the  meritoriousness 
of  the  position  taken  by  him  as  the  representative  of  the  estate  in 
regard  to  such  litigation.  And  so,  where  the  heirs  and  distribatees  of 
an  estate  in  process  of  settlement  in  the  state  courts,  without  any  just 
cause  therefor,  bring  suit  against  the  administi'ator  of  the  estate,  it 
has  been  held  that  he  is  justiHed  in  defending  such  suit,  and  is  entitled 
to  credit  on  his  account  for  his  reasonable  attorneys'  fees  and  expenses 
in  making  such  defense.'  For  like  reason  an  executor  is  entitled  to 
charge  the  estate  with  his  expenses  necessarily  incurred  in  conduct- 
ing litigation  to  determine  whether  certain  real  property  is  liable  for 
the  payment  of  obligations  of  the  estate.^  But  counsel  fees  and  costs 
of  litigation  will  not  be  allowed  the  representative  when  he  engages 
in  useless,  unnecessary,  or  vexatious  litigation  concerning  the  estate 
in  his  hands,  particularly  with  those  who  are  lawfully  entitled  to  the 
funds  he  withholds.'  Accordingly,  an  administrator  is  not  entitled 
to  attorney's  fees  and  funds  expeuded  in  defendmg  a  suit  to  which 
there  is  in  fact  no  meritorious  defense,  although  advised  by  counsel 
that  be  had  a  defense,  unless  he  affirmatively  shows  facts  and  cir- 
cumstances sufficient  to  show  that  he  acted  reasonably  in  making 
the  defense.^*  And  an  estate  is  not  chargeable  with  the  expenses 
of  a  suit  brought  by  an  administratrix  in  her  individual  capacity,  for 
the  purpose  of  establishing  the  right  of  the  intestate  to  lands,  in  order 
that  she  might  have  dower  therein  as  his  wi^ow.^^    Nor  is  an  estate 

4.  Note:  48  L.R.A.  592.  8.  Nelson  v.  Schoonover,  89  Eaa. 

5.  Bangor  v.  Peirce,  106  Me.  527,  779,  132  Pac.  1183,  Ann.  Caa.  1916A 
76  Atl.  945,  138   A.   S.   R.   363,  29   147  and  note. 

L.R.A.(N.S.)  770.  9.  BendaU  v.  BendaU,  24  Ala.  296, 

6.  Henderson  v.  Simmons,  33  Ala.   60  Am.  Dec.  469. 

291,  70  Am.  Dee.  590.    See  infra,  par.  10.  Re   Bullion,  87  Neb.   700,  128 

265  as  to  allowance  of  counsel  fees.  N.  W.  32,  31  L.R.A.(N.S.)  350. 

7.  Re  Bullion,  87  Neb.  700,  128  N.  11.  Cameron  v.  Cameron,  16  Wis.  1, 
W.  32,  31  L.R.A.(N.S.)   350.  82  Am.  Dec.  652. 
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chargeable  with  fees  of  attorneys  who  appeared  for  one  setting  up 
a  daim  in  hostility  to  the  estate.**  A  legatee  who  meritoriously  con- 
teBts  an  executor's  claim  of  ownership  of  part  of  the  estate  may  be 
entitled  to  reasonable  compensation  for  counsel  fees  and  expenses  out 
of  the  funds  of  the  estate.  It  seems  that  the  allowance  of  such  com- 
pensation is  not  dependent  upon  the  success  of  his  litigation.** 

265.  Fees  of  Representative  in  Litigation  as  to  Probate  of  Will. — 
Altliough  the  authorities  are  not  uniform  it  is  generally  recognized 
that  it  is  part  of  the  duties  of  an  executor  to  propound  the  will  of 
his  testator  for  probate.**  As  an  incident  of  this  duty  there  may  be 
an  implied  authority  to  employ  counsel  where  the  probate  is  con- 
tested, and  to  charge  the  estate  therefor.**  It  is  a  rule  in  many 
jurisdictions  passing  upon  the  right  of  a  person  named  as  executor 
in  a  will  to  recover  from  the  estate  moneys  expended  by  such  exec- 
utor in  an  unsuccessful  attempt  to  probate  it,  that  if  such  person 
carried  on  the  litigation  in  a  bona  fide  attempt  to  probate  the  will, 
he  is  entitled  to  receive  from  the  estate  moneys  therein  expended.** 
In  other  jurisdictions,  however,  it  is  held  that  a  person  named  as 
executor  in  a  will  is  not  entitled  to  receive  from  the  estate  reimburse- 
ment for  moneys  expended  in  an  unsuccessful  attempt  to  probate  the 
will,  though  he  acts  in  good  faith  in  carrying  on  the  litigation.*' 
Under  the  last  stated  rule  it  has  been  held  that  an  administrator  who 
has  acted  under  a  nuncupative  will  prepared  by  him  or  at  Ivis  instance 
after  the  decease  of  the  decedent,  and  probated  mainly  upon  his  evi- 
dence, is  not  entitled  to  an  allowance  of  compensation  in  an  action 
by  the  administrator  of  decedent's  widow  to  recover  the  property  as 
part  of  her  estate,  where  such  will  has  been  adjudged  a  nullity, 
although  he  acted  in  respect  to  it  with  an  honest  but  mistaken  idea.*^ 
It  has  been  held  that  the  executor  may  in  some  cases  lawfully  com- 
bine with  the  legatee  for  the  purpose  of  advancing  the  expressed 
will  of  the  deceased,  and  that  in  such  event  hia  reasonable  counsel 
fees  incurred  in  establishing  the  will  are  proper  charges  to  be  paid 
from  the  assets  of  the  estate  unless  he  acted  in  bad  faith.**  After 
a  will  has  been  duly  probated  there  seems  to  be  a  larger  measure  of 
duty  on  the  part  of  the  executor  named  therein  to  defend  suits 
brought  to  rivoke  its  probate  or  to  test  its  validity;  and  in  such 
cases  also,  if  he  acts  in  good  faith,  he  wHl  generally  be  allowed  reim- 

12.  Brown  v.  Cresap,  61  W.  Va.  315,      Not«:  18  Ann.  Cas.  742. 
56  S.  E.  603,  9  LJB.A.(N.S.)  997.  17.  Dodd  v.  Anderscm,  197  N.  T. 

IS.  Bean  ▼.  Bean,  74  N.  H.  404,  68  466,  90  N.  E.  1137,  18  Ann.  Cas.  738 
Atl.  409,  124  A.  S.  B.  978.  and  note,  27  LJl.A.(N.S.)  336. 

14.  Note:  93  Am.  Dee.  396.  Note:  18  Ann.  Cas.  742. 

15.  Note:  26  LuB.A.(N.S.)  758.  18.  EoyBton   v.  McCulley,    (Tenn.) 

16.  In  re  Hentges,  86  Neb.  75,  124  59  S.  W.  725,  52  L.E.A.  899. 

N.  W.  929,  26  L.R.A.(N.S.)  757  and  19.  In  re  Hentges,  86  Neb.  75,  124 
note.  N.  W.  929,  26  LJBA.(N.8.)   757. 
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bursement  from  the  estate  for  his  necessary  expenditures  in  defend- 
ing such  attack.*"  Where  some  of  the  heirs  seek  to  sustain  and  others 
to  attack  as  invalid  a  decedent's  will,  it  is  said  that  it  is  no  part  of 
the  duty  of  the  executor  or  administrator  to  take  sides  in  the  contro- 
versy.* Where  a  person  who  is  nominated  as  executor  in  an  instru- 
ment purporting  to  be  the  will  of  a  decedent  offers  the  instrument 
for  probate  and  is  met  with  a  contest,  he  may  cast  the  burden  of  such 
contest  upon  those  who  are  to  be  benefited  by  the  probate  of  the  paper, 
or  may  demand  indemnity  from  them,  or  he  may  assume  the  burden 
himself.  If  he  pursues  the  latter  course  and  is  defeated,  he  becomes 
personally  liable  for  the  expenses  of  the  contest.*  After  the  execu- 
tors have  left  to  the  heirs  and  devisees  and  the  real  parties  in  inter- 
est the  burden  of  carrying  on  the  litigation,  the  latter  will  have 
complete  control  of  it  and  the  former  cannot  thereafter  carry  it  on 
without  authority  at  the  expense  of  others.' 

266.  Costs  of  Parties  in  Will  Contests. — When  an  estate  is  sub- 
jected to  litigation  by  the  wrongful  position  taken  by  persons  indebted 
to  it  they  will  not  be  permitted  to  shift  the  burden  of  their  costs  upon 
the  estate;*  nor  will  the  fees  and  expenses  of  attorneys  and  the 
expense  of  litigation  between  different  heirs  or  claimants  as  to  their 
respective  rights  be  allowed  as  general  charges  against  the  succession.* 
Where  litjgation  takes  place  between  parties  other  than  the  personal 
representatives  respecting  the  admission  to  probate  or  the  construction 
■of  a  will,  no  allowance  can,  as  a  general  rule,  be  made  in  favor  of 
■any  of  them  payable  out  of  the  estate.*  But  where  a  contestant  of  a 
will  has  acted  in  good  faith  and  questions  of  law  or  fact  are  worthy 
of  consideration,  according  to  a  rule  in  some  jurisdictions  the  costs 
of  the  litigation  which  may  be  taxed  against  him  are  allowed  out  of 
the  estate.'  Even  in  the  jurisdiction  in  which  a  right  to  charge  an 
estate  with  the  expenses  of  propounding  a  will  is  recognized,  such 
right  will  be  limited  to  proper  expenses  incurred  in  a  fair  and  lawful 
trial  of  the  issue  and  will  not  embrace  money  paid  to  silence  opposi- 
tion to  the  establishment  of  the  will.* 

20.  Compton  v.  Barnes,  4  Gill  (Md.)  Saier,  156  Mich.  388,^9  N.  W.  433, 

55,  45  Am.  Dec.  U5.  130  A.  S.  R.  575. 

Note:  18  Ann.  Cas.  742.  6.  Succession    of   Benton,   106   La. 

1.  Zimmer  v.  Saier,  155  Midi.  388,  494,  31  So.  123,  59  L.R.A.  135. 

119  N.  W.  433,  130  A.  S.  B.  675.  6.  Henderson  v.  Simmons,  33  Ala. 

2.  Dodd  V.  Anderson,  197  N.  Y.  466,  291,  70  Am.  Dec.  590;  In  re  Donges, 
90  N.  E.  1137,  18  Ann.  Cas.  738  and  103  Wis.  497,  79  N.  W.  786,  74  A.  S. 
note,  27  L.R.A.(N.S.)  336.  B.  885. 

8.  Comstock  v.  Hadlyme  Ecclesias-       7.  In  re  Donges,  103  Wis.  497,  79 
tical  Soc.,  8  Conn.  254,  20  Am.  Dec  N.  W.  786,  74  A.  S.  B.  885. 
100.  8-  Henderson  t.  Simmons,  33  Ala. 

4.  Webb  V.  FuUcr,  85  Me.  443,  27  291,  70  Am.  Dec.  590. 
Atl.  346,  22  L.R.A.  177;  Zimmer  t. 
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267,  Inheritance  Taxes. — In  many  jurisdictions  provisions  of  the 
statutory  law  exact  the  payment  of  succession  or  inheritance  taxes. 
The  systems  in  force  in  the  several  states  differ  considerably  in  regard 
to  the  details  of  collecting  such  taxes.  Most  frequently  it  is  made 
the  duty  of  the  executor  or  administrator  to  see  to  the  payment  or  to 
make  the  payment  and  deduct  the  amount  due  from  the  shares  of 
those  beneficially  interested  in  the  estate.*  Before  payment  it  gener- 
ally is  ttie  duty  of  the  personal  representative  to  retain  suflBcient  of 
the  assets  of  the  estate  to  pay  the  tax,  and  he  may  be  held  responsible 
for  the  payment  of  such  tax  where  he  exhausts  the  personalty  by 
the  payment  of  debts  before  the  tax  is  paid."  The  generally  accepted 
view  is  that  an  inheritance  tax  is  not  a  part  of  the  expenses  of  admin- 
istration. Bat  the  payment  of  such  a  tax  to  a  foreign  state  in  order 
to  obtain  property  there  situated  has  been  regarded  as  a  proper  expense 
of  administration,  to  be  allowed  to  the  executor  and  paid  from  the 
general  property  of  the  estate,  and  one  which  need  not  be  a  charge 
pro  rata  upon  specific  legacies.**  A  payment  of  the  inheritance  tax 
by  a  foreign  debtor  to  the  domiciliary  administrator  has  been  held  to 
be  a  bar  to  a  suit  brought  by  an  ancillary  administrator  subsequently 
appointed.** 

Allowaneet 

268.  Widow's  Allowance. — The  widow's  allowance  is  sometimes 
treated  as  a  debt  of  the  deceased,*'  while  in  certain  jurisdictions  it 
is  the  rule  that  the  granting  of  such  claims  is  not  a  matter  of  legal 
right  but  rests  in  the  discretion  of  the  probate  court.**  The  court, 
in  making  this  allowance,  should  take  into  consideration  all  the  cir- 
cumstances bearing  upon  the  reasonableness  of  the  amount  allowed, 
regard  being  had  to  the  mode  in  which  she  lived  during  the  lifetime 
of  her  husband,  and  the  sufficiency  of  the  estate  to  pay  the  amount 
allowed.  The  court  is  not  bound  to  limit  such  amount  to  a  bare 
support  of  the  widow.*'  As  a  general  rule  an  order  of  the  probate 
court  granting  or  refusing  the  statutory  widow's  or  family  allowance 
is  appealable;  **  but  it  has  been  held  that  when  the  court  has  granted 

9.  People  V.  Union  Trust  Co.,  255  14.  Lawrence  ▼.  Secnrity  Co.,  56 
HI.  168,  99  N.  E.  377,  Ann.  Cas.  1913D  Conn.  423,  15  Ail.  406,  1  L.R.A.  342; 
614;  Matter  of  Meyer,  209  N.  Y.  386,  Smith  v.  Howard,  86  Me.  203,  29  Atl. 
103  N.  E.  713,  Ann.  Cas.  1916A  263  1008,  41  A.  S.  R.  637. 

and  note,  L.R.AJ915C  615.  16.  Stevens's  Estate,  83  Cal.  322,  23 

10.  Note:  Ann.  Cas.  1915A  265.  Pae.  379,  17  A.  S.  R.  252. 

11.  Kingsbury  v.  Bareley,  75  N.  H.  16.  Rieger  ▼.  Schaible,  81  Neb.  33, 
13,  70  Atl.  916,  139  A.  S.  R.  664,  20  68,  115  N.  W.  560,  116  N.  W.  953, 
Ann.  Cas.  1355.  16  Ann.   Cas.  700,  17  L.R.A.(N.S.) 

12.  Frothingham  v.  Shaw,  175  Mass.  866.  As  to  appealable  orders  gener- 
69,  55  N.  E.  623,  78  A.  S.  R.  475.  ally,  see  Appeal  akd  Ebbob,  toL  2, 

IS.  McClellan  v.  Filson,  44  Ohio  St.   p.  180  et  seq. 
184,  6  N.  £.  861,  68  Am.  Bep.  814. 
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an  order  making  an  allowance  for  the  support  of  a  widow  of  a  dec©- 
dent,  and  the  time  in  which  an  appeal  from  such  order  may.  he  taken 
has  been  allowed  to  pass,  the  court  cannot  review  the  order.*^  The 
allowance  is  normally  payable  out  of  the  assets  belonging  to  the  estate 
of  the  deceased,  and  it  has  been  held  that  it  is  not  payable  out  of 
damages  recovered  for  the  wrongful  death  of  her  husband.**  A  lien 
given  by  the  statute  of  one  state  on  the  real  estate  of  the  husband  for 
the  support  of  the  widow  after  his  death,  is  not  necessarily  enforceable 
in  reference  to  real  estate  elsewhere  located,  since,  it  is  said,  to  allow 
the  enforcement  of  such  a  lien  would  be  to  permit  the  statute  of 
another  state  to  alter  the  laws  of  descent  of  the  state  where  the  land 
is  located.**  It  has  been  held  that  the  right  to  an  allowance  may  be 
accorded  to  the  widow  in  addition  to  her  right  of  dower.** 

269.  Quantum  of  Allowance. — Statutory  provisions  sometimes  re- 
quire that  a  widow's  exemption  or  allowance  out  of  the  estate  of  her 
deceased  husband  must  be  set  aside  to  her  under  certain  circumstances 
by  the  executor  or  administrator.  Such  allowances  differ  widely  in 
character  and  amount  and  manner  of  adjustment.  It  has  been  held 
that  in  settling  the  account  of  an  administrator,  a  credit  may  be 
taken  for  an  aBowance  made  to  the  widow,  but  the  court  may  in  its 
discretion  cut  down  such  allowance.*  In  some  states  the  allowance  is 
merely  a  widow's  exemption  of  a  limited  sum,*  or  the  right  to  remain 
in  the  mansion-house  of  her  deceased  husband  for  a  definite  time,*  and 
it  is  sometimes  made  to  include  some  specific  thing,  as,  for  example, 
a  work-horse  out  of  the  estate,  which  she  may  select  at  any  time  before 
or  after  administration.  After  making  the  choice,  she  is  bound  by 
it,  and  becomes  the  absolute  owner  of  the  thing  so  selected,  with 
power  to  sell  or  dispose  of  it.*  In  a  case  where  the  allowance  provided 
is  one  year's  support  and  is  given  to  her  on  her  application  when  her 
husband  has  died  intestate  or  she  has  elected  to  take  against  his  will, 
it  has  been  held  that  such  allowance  is  made  irrespective  of  the  con- 
dition of  the  estat«  as  to  solvency  or  insolvency  and  the  property  thus 
set  apart  does  not  enter  into  the  administration  of  the  estate,  is  in  no 
wise  subject  to  the  debts  of  the  deceased,  and  does  not  go  into  the 
hands  of  the  administrator.     If  it  should  come  into  his  hands,  it 

17.  Btevena's  Estate,  83  CaL  322,  23  605,  77  Am.  Dec.  69;  Odiome's  Ap- 
Pac.  379,  17  A.  8.  R.  252.  peal,  64  Pa.  St.  175,  93  Am.  Dec.  683. 

18.  Broadnax  v.  Broadnax,  160  N.  8.  Conger  v.  Atwood,  28  Ohio  St. 
C.  432,  76  S.  E.  216,  42  L.R.A.(N.S.)  134,  22  Am.  Rep.  362;  MeClellan  v. 
725  and  note.  Filson,  44  Ohio  St.  184,  5  N.  E.  861, 

19.  Short  V.  Galway,  83  Ky.  501,  58  Am.  Rep.  814;  Carr  v.  Hull,  65 
4  A.  S.  R.  168.  Ohio  St.   394,  62  N.   E.  439,  87  A. 

20.  Worthen  v.  Pearson,  33  Qa.  385,  8.  R.  623,  58  L.R_A..  641;  Graham  t 
81  Am.  Deo.  213.  Stull,  92  Tenn.  673,  22  8.  W.  738,  21 

1.  In  re  Freud,  131  Cal.  667,  63  L.R.A.  241  and  note. 

Pac  1080,  82  A.  S.  R.  407.  4.  Brooks  v.  Martin,  43  Ala.  360, 94 

2.  Houghton  V.  Houghton,  14  lod.   Am.  Dec.  686. 
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may  be  recovered  from  him  by  the  widow.*  On  the  other  hand  it  has 
been  held  that  debts  contracted  by  the  widow  in  her  own  name  for 
family  supplies,  after  the  date  of  ^e  death  of  her  husband,  and  after 
her  appointment  as  his  administratrix,  are  not  proper  charges  against 
his  estate  in  her  favor  on  the  settlement  of  his  insolvent  estate  by  her.' 

270.  Waiver  of  Widow's  Allowance. — The  right  to  receive  an 
allowance  as  a  widow  in  most  jurisdictions  may  be  waived  by  an  ante- 
nuptial agreement,'  or  by  articles  of  separation  entered  into  during 
the  period  after  their  marriage.'  But  where  the  statutory  allowance 
18  made  for  the  benefit  of  both  widow  and  children,  and  there  are 
children,  some  courts  have  held  that  the  allowance  will  not  be  affected 
by  an  ante-nuptial  agreement.*  It  has  been  held  that  statutes  entitling 
the  wife  to  receive  a  specified  sum  as  an  allowance,  contemplate  only 
the  case  of  a  wife  who  lives  with  her  husband  till  his  death,  and  faith- 
fully performs  all  her  duties  to  his  family.^*  Hence,  a  wife  who 
abandons  her  husband,  and  renounces  all  conjugal  intercourse,  with- 
out such  reasonable  cause  as  would  entitle  her  to  a  divorce,  will  usually 
be  held  to  have  forfeited  her  right  to  an  exemption  of  her  husband's 
estate.^*  Of  course  the  right  to  a  widow's  allowance  will  be  denied 
to  one  who  in  fact  was  never  the  wife  of  the  decedent ;  and,  therefore, 
the  standing  of  the  claimant  as  the  lawful  wife  of  the  deceased  may 
be  brought  in  issue  in  proceedings  for  the  granting  of  an  allowance 
to  her  as  widow.** 

271.  Conflict  of  Laws. — As  a  general  rule  statutes  relating  to 
allowances  to  widows  do  not  have  any  extraterritorial  effect,  and  in 
some  states  do  not  even  apply  to  a  widow  of  a  nonresident.**  Nor  has 
a  probate  court  of  one  state  jurisdiction  to  decree  an  allowance  to  a 
widow  of  a  nonresident  decedent  from  assets  within  its  jurisdiction 
on  which  there  is  ancillary  administration.  A  widow's  claim  for 
allowance  is  not  only  controlled  by  the  law  of  the  state  where  the 
husband  resided  at  the  time  of  his  death,  but  it  must  also  be  granted 
by  the  probate  court  of  that  state.**  In  like  manner  it  has  been 
decided  that  a  judgment  by  the  courts  of  the  state  of  the  late  domicii 

5.  Graham  v.  StuU,  92  Tenn.  673,  93  Am.  Deo.  683. 

22  8.  W.  738,  21  L.B.A.  241.  '  11.  Noah's  Estate,  73  Cal.  583,  15 

6.  Patapaco  Guano  Co.  t.  Ballard,  Pac.  287,  2  A.  S.  R.  829;  Nye's  Ap- 
107  Ala.  710,  19  So.  777,  54  A.  S,  B.  peal,  126  Pa.  St.  341,  17  AtL  618,  12 
131,  A.  8.  R.  873. 

7.  Houghton  v.  Houghton,  14  Ind.  12.  Potter  v.  Clapp,  203  HI.  592,  68 
505,  77  Am.  Dee.  69.  N.  E.  81,  96  A.  8.  R.  322. 

8.  Noah's  Estate,  73  Cal.  583,  15  13.  Graham  v.  Stall,  92  Tenn.  673, 
Pm.  287,  2  A.  S.  B.  829.  22  S.  W.  738,  21  L.B.A.  241  and  note; 

9.  Phelps  V.  Phelpa,  72  HI.  545,  22  HascaU  v.  Haflord,  107  Tenn.  355,  65 
Am.  Rep.  149 ;  Zaehmann  v.  2^hmann,  8.  W.  423,  89  A.  8.  B.  952. 

201  111.  380,  ^  N.  £.  256,  94  A.  S.  R.  14.  Smith  V.  Howard,  86  Me.  203, 
180.  29  Att.  1008,  41  A.  S.  R.  537. 

10.  Odiome's  Appeal,  54  Pa.  St.  175, 
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of  a  decedent  making  a  family  allowance  to  his  widow  out  of  hia 
asBets  according  to  the  laws  of  that  state  is  not  binding  upon  his  lands 
in  another  state  whose  laws  do  not  recognize  such  an  allowance.^* 

272.  Allowances  to  Children. — In  numerous  jurisdictions  ao 
exemption  or  allowance  is  given  not  only  to  the  widow  but  to  the 
children  of  the  deceased.  Where  the  allowance  is  directed  to  be 
made  in  favor  of  the  widow  and  the  minor  children  of  a  decedent,  the 
right  to  the  allowance  as  regards  the  children  depends  on  their  minor- 
ity. Accordingly  it  has  been  held  that  a  daughter,  though  married 
and  over  eighteen  years  of  age,  was  entitled  to  share  in  the  exemption, 
where  she  is  under  twenty-one  years  of  age.*'  Under  such  a  statute 
the  widow  and  minor  children  of  a  decedent  are  entitled  to  the 
exemption,  not  as  incident  to  the  social  relation  of  a  family,  but 
because  of  the  status  of  widowhood  and  minority,  and  they  are  entitled 
to  take  and  hold  it,  in  the  condition  in  which  they  are  found,  whether 
they  are  living  together  in  such  relation  or  not*'  And  such  an 
allowance  is  not  dependent,  aa  to  the  children,  upon  the  life  of  the 
mother.** 

Legacies 

273.  Payment  of  Legacies. — Ordinarily,  in  the  absence  of  any  pro- 
vision in  the  will  as  to  the  time  of  payment,  pecuniary  legacies  are 
payable  at  the  end  of  the  year  from  the  death  of  the  testator,  without 
interest,  but  if  not  then  paid  they  bear  interest  at  the  legal  rate.** 
An  executor  is  not  compellable  to  pay  general  legacies  within  one 
year  after  the  death  of  the  testator ;  but  he  may  lawfully  pay  and  dis- 
charge them  within  the  year,  if  the  estate  is  such  as  to  enable  him 
to  do  so.*  A  legatee  is  not  bound,  in  the  absence  of  an  order  of 
court,  to  accept  payment  of  his  legacy  in  instalments  at  the  discretion 
or  convenience  of  the  executor.*  The  ordinary  statute  of  limitations 
is  not  a  bar  to  the  recovery  of  a  legacy  or  other  distributive  share  of 
personal  estate  to  which  a  person  is  entitled  under  the  intestate  law.* 
Although  the  right  to  recover  a  legacy  may  be  lost  by  laches  it  has 

16.  Smith  T.  Smith,  174  BL  52,  50  Ann.  Cas.  1355;  Sloan's  Appeal,  168 

N.  E.  1083,  43  L.RA.  403.     Aa  to  Pa.  St  422,  32  AtL  42,  47  aTs.  B. 

laws  governing  decedents'  estates  gen-  889. 

erally,  see  CoNyuor  oi-  Laws,  vol  5,  1.  Palmer  t.  Palmer,  106  Me.  25, 

p.  928  et  seq.  76  AU.  130,  19  Ann.  Cas.  1184;  Fre- 

16.  Lanford  v.  Lee,  119  Ala.  248,  24  linghuysen  v.  New  York  Life  Lisnr- 
So.  578,  72  A.  S.  R.  914.  ance  &  Trust  Co.,  31  R.  1. 150,  77  AtL 

17.  Lanford  v.  Lee,  119  Ala.  248,  24  98,  Ann.  Cas.  1912B  237. 

So.  578,  72  A.  S.  R.  914.  2.  Welch  t.  Adams,  152  Mass.  74,, 

18.  Whitcomb  v>  Reid,  31  Miaa.  667,  25  N.  E.  34,  9  LJ^A.  244. 

66  Am.  Dec.  579.  3.  Patterson    v.    Nichol.    6    Watta 

19.  Kingsbury  v.  Bawley,  75  N.  H.    (Pa.)  379,  31  Am.  Dec.  471 
13,  70  Atl.  916,  139  A.  S.  R.  664,  20 
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been  held  that  the  mere  failure  for  many  years  to  apply  for  a  legacy 
will  not  bar  a  right  to  recover  it,  where  the  claimant  had  no  knowl- 
edge of  his  rights  and  the  interested  parties  are  all  living,  and  no 
evidence  has  been  lost  and  no  uncertainty  exists  as  to  the  amount 
due.*  On  the  other  hand  the  settlement  and  payment  of  distributive 
interests  in  a  decedent's  estate  are  ordinarily  presumed  after  a  lapse 
of  twenty  years  from  the  time  when  the  executor  or  administrator 
should  have  settled  the  administration.'  In  general,  an  executor  or 
administrator  will  be  justified  in  making  payment  to  the  particular 
legatees  named  in  the  will.  Sometimes  the  courts  are  called  upon  to 
decide  as  to  the  capacity  of  legatees  to  accept ;  as,  for  example,  it  has 
been  decided  that  a  state  may  accept  a  legacy  to  it,  and  that  an  act 
or  resolution  of  the  general  assembly  of  a  state  accepting  a  legacy 
given  to  it,  and  agreeing  to  its  conditions,  is  a  sufScient  assurance 
to  the  executors  to  justify  payment  of  the  legacy.* 

274.  Necessity  of  Assent. — Since  it  was  a  rule  of  the  common  law 
that  the  title  to  all  the  personal  property  of  the  decedent  was  in  the 
executor  or  administrator,'  it  early  became  established  that  the  assent 
of  the  personal  representative  was  essential  to  the  passing  of  a  com- 
plete title  of  a  specific  legacy  to  one  named  in  the  will  as  devisee.* 
It  has  been  said  that  the  assent  of  the  executor  to  the  delivery  of  the 
legacy  is  necessary  for  his  protection  against  creditors  of  his  testator, 
and  against  insufficiency  of  assets  to  pay  all  legacies  in  full.*  In  most 
jurisdictions  the  same  prerequisite  as  to  assent  is  required,  and 
neither  legatees  nor  distributees  have  a  right  of  property  in  the  goods 
and  chattels  of  the  decedent  until  the  assent  of  the  personal  repre- 
sentative is  given.  Until  then  they  have  only  an  inchoate  right  in 
the  surplus  after  payment  of  debts,  which  is  only  a  right  of  action, 
the  property  remaining  in  the  representative."  If  a  legatee,  without 
the  assent  of  the  executor,  takes  possession  of  a  thing  bequeathed  to 
him,  the  executor  may  maintain  an  action  of  trespass  or  trover  against 
him.**  On  the  giving  of  assent  to  the  legacy  the  title  passes  i  to  the 
legatees,**  but  the  assent  creates  no  new  title.  It  merely  perfects  the 
title  acquired  under  the  will;  and  hence,  if  the  legacy  is  void  the 

4.  Selden  v.  Kennedy,  104  Va.  826,  68  AtL  265,  14  L.RA.(N.S.)  798  and 
52  S.  E.  635,  113  A.  S.  R.  1076,  7  note. 

Ann.  Cas.  879,  4  L.B.A.(N.S.)  944.  10.  Crist  v.  Crist,  1  Ind.  570,  50  Am. 

5.  Blackwell  t.  Blackwell,  33  Ala.  Dec.  481  and  note;  Sneed  v.  Hooper, 
57,  70  Am.  Deo.  556.  Cooke  (Tenn.)  200,  5  Am.  Dee.  691. 

(5.  Webster  v.  Wiggin,  19  R.  I.  73,  11.  Crist  v.  Crist,  1  Ind.  570,  50  Am. 

31  Atl.  824,  28  L.R.A.  510.  Dec.  481  and  note. 

7.  Note:  78  A.  S.  R.  205.    See  also  12.  Blood  v.  Kane,  130  N.  Y.  514, 
supra,  par,  161.  29  N.  E,  994,  15  L.R.A.  490;  Johnson 

8.  Note:  2  Eng.  Rul.  Cas.  144.  v.  Corpenning,  39  N.  C.  216,  44  Am. 

9.  Crean  v.  McMahon,  106  Md.  507,  Dec.  106. 
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assent  avails  nothing.^'  Upon  the  assent  of  an  executor  to  a  valid 
legacy,  there  arises  a  contract  on  sufficient  consideration  to  pay  tha 
legacy  to  the  legatees;  and  it  seems  that  it  is  such  a  contract  as  is 
protected  by  the  constitution  from  being  impaired  by  legislation.** 
The  assent  of  the  executor  to  the  legacy  may  be  either  express,  or 
implied  from  the  acts  or  declarations  of  the  executors,  or  from  othw 
circumstances.  Where  an  executor  is  appointed,  he  may  assent  to 
a  legacy  before  he  proves  the  will.  If  there  are  several  executors,  the 
assent  of  any  one  of  them  is  sufficient;  and  if  one  of  two  executors  dies, 
the  assent  of  the  survivor  is  sufficient.**  If  a  legacy  is  given  to  an 
executor  he  may  assent  to  his  own  legacy  and  thereby  vest  title  in 
himself  individually.**  Where  there  is  a  gift  of  a  specific  chattel 
for  life,  and  then  over,  the  executor  may  assent  to  the  legacy  and 
discharge  himself  from  liability  to  the  remainderman,  by  delivery 
to  the  tenant  for  life,  for  the  assent  to  that  legacy  is  an  aaaent  to  the 
one  in  remainder.  It  was  formerly  held,  in  such  cases,  that  the 
executor  would  be  bound  to  the  remaindermen,  unless  he  took  security 
from  the  tenant  for  life  that  the  thing  should  be  forthcoming  at 
his  death.  But  unless  there  be  collusion,  it  is  now  held  otherwise, 
and  the  tenant  for  life  is  only  bound  to  give  a  receipt,  unless  there  is 
reason  to  believe  that  the  article  will  be  destroyed  or  sent  away,  in 
which  case  the  executor  may  refuse  to  deliver  it  without  security.*^ 
After  the  lapse  of  many  years  it  may  not  be  necessary  to  prove  assent 
to  a  legacy,  since  the  law  will  presume  in  proper  cases  that  it  has  been 
given.** 

275.  Liability  of  Ezectttor  on  Promises  to  Legatees. — Where  a 
person  named  in  a  will  as  an  executor  has  qualified  as  such,  the  mere 
fact  of  his  acceptance  of  the  office  and  his  entering  upon  his  duties 
did  not  at  common  law  render  him  liable  in  an  action  at  law  to  a 
legatee  for  his  legacy.**  At  common  law,  the  rule  has  long  prevailed 
that  administrators  and  executors  become  personally  liable  on  their 
promises  made  to  legatees  that  their  legacies  would  be  paid.'"  In 
accordance  with  this  rule  it  has  been  held  that  an  executor  is  liable 
individually  upon  a  contract  made  by  him  before  his  appointment 
by  which  he  agreed  for  a  consideration  to  pay  to  the  legatees  after 

15.  Note:  60  Am.  Dee.  488.  25  Am.  Dec.  72L 

14.  Dooham  v.  Elford,  13  Rieh.  Sq.       18.  BuS^ord   v.    Holliman,  10   Tex. 
(S.  C.)  190,  94  Am.  Dec.  162.  560,  60  Am.  Dee.  223. 

16.  Note:  60  Am.  Dee.  466.  19.  Evans  v.  Foster,  80  Wis.  609,  60 

16.  Blood  V.  Kane,  130  N,  T.  614,  N.  W.  410, 14  L.B-A.  117. 

29  N.  E.  994, 15  LJUL  480.  20.  Painter  v.  Kaiser,  27  Nev.  421, 

Note:  50  Am.  Deo.  486.  76  Pac.  747,  103  A.  S.  R.  772, 1  Ann. 

17.  Smith  T.  Barbara,  17  N.  C.  ffiO,  Gas.  765  and  note,  65  L.R,A.  672. 
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his  appointment  their  respective  proportions  of  money  coming  into 
his  hands  in  excess  of  a  certain  sum> 

276.  Right  of  Setoff  and  of  Retainer. — ^It  is  a  recognized  doctrine 
of  tiie  common  law  that  distribotive  shares  due  an  hdr  or  legatee 
from  the  personal  estate  of  a  decedent  may  be  retained  and  applied  by 
an  executor  or  administrator  in  payment  of  a  debt  due  the  estate  by 
such  heir  or  legatee.'  Except  where  the  indebtedness  may  be  held 
to  be  an  advancement,  the  amount  of  the  debt  is  to  be  deducted  from 
sach  heir's  legacy,  or  distributive  share  of  the  estate.'  In  making 
such  deduction  it  is  immaterial  whether  or  not  such  debts  are  barred 
by  the  statute  of  limitations;  *  and  the  fact  that  a  debt  due  by  legatees 
to  the  testator's  estate  is  joint  will  not  prevent  the  amount  of  their 
debt  being  retained  from  their  claims  to  legacies.*  This  right  and 
duty  of  retainer  exists  though  the  heir  or  legatee  is  the  administrator 
himself,  and  it  is  immaterial  whether  he  was  indebted  to  the  deceased 
before  his  death  or  contracted  the  liability  to  the  estate  thereafter.* 
It  has  been  held,  however,  that  a  debt  of  a  devisee  to  a  testator  cannot 
be  charged  on  lands  devised  to  him  by  the  testator,  in  the  absence  of 
language  in  the  will  making  such  debt  a  charge.'  And  it  should  be 
noted  that  since  the  payment  of  a  debt  not  yet  due  cannot  be  enforced 
by  way  of  set-off  until  it  is  due,  a  legacy  payable  presently  cannot 
be  set  off  against  the  legatee's  debt  to  the  estate  not  yet  due.' 

277.  Applications  of  Principle  of  Retainer. — The  authorities  are 
not  always  agreed  in  giving  effect  to  the  principle  that  an  executor  or 
administrator  may  set  off  a  debt  due  the  estate  against  the  share  of  an 
heir  or  legatee  in  the  estate.  For  example,  in  some  jurisdictions  the 
share  inherited  by  a  grandson  instead  of  by  a  deceased  parent  who 
would  have  been  entitled  thereto  if  alive,  is  not  considered  as  being 

1.  Painter  v.  Kaiser,  27  Nev.  421,  Smith,  158  Mo.  515,  59  S.  W.  984,  81 
76  Pac  747, 103  A.  8.  R.  772,  1  Ann.  A.  S.  R.  317;  Ayres  ▼.  King,  168  Mo. 
Cas.  765  and  note,  65  LJI.A.  672.  244,  67  S.  W.  658,  90  A.  S.  R.  452; 

2.  Marvin  v.  Bowlby,  142  Mich.  245,  Batten  v.  Allen,  5  N.  J.  Eq.  99, 43  Am. 
105  N.  W.  751,  113  A.  S.  R.  574,  7  Dec.  630;  Bucknor's  Estate,  136  Pa. 
Ann.  Cas.  559,  4  LJIA.(N.S.)  189  and  St.  23,  19  Atl.  1069,  20  A.  S.  R.  891; 
Bote;  Lampbri^t  v.  Lampbright,  74  Irvine  v.  Pahner,  91  Tenn.  463,  19  S. 
Ohio  St.  198, 78  N.  E.  265,  6  Ann.  Caa.   W.  326,  30  A.  S.  R.  893. 

807  and  note;  Irvine  v.  Palmer,  91  4.  Lietman  v.  lietman,  l49  Mo.  112, 

Tenn.  463,  19  S.  W.  326,  30  A.  8.  B.  50  S.  W.  307,  73  A.  8.  R.  374. 

»3.  5.  Webb  v.  FnUer,  85  Me.  443,  27 

See  also  infra,  par.  277.  Atl.  846,  22  L.R.A.  177; 

3.  Koons  V.  Mellett,  121  Ind.  585,  6.  Lambright  v.  Lambright,  74  Ohio 
23  N,  E.  95,  7  L.R.A.  231;  Webb  v.  St.  198,  78  N.  E.  266,  6  Ann.  Cas.  807 
Fnller,  85  Me.  443,  27  Atl.  346,  22  and  note. 

LiLA.  177;  Oosnell  v.  Flack,  76  Md.       7.  La  Foy  v.  La  Foy,  43  N.  J.  Eq. 
«23,  25  AtL  411, 18  L.RA.  158;  Liet-  206,  10  Atl.  266,  3  A.  S.  R.  302. 
oian  V.  Lietman,  149  Mo.  112,  60  8.       8.  Hayes  v.  Hayes,  2  Del.  Ch.  19L 
W.  307,  73  A.  S.  R.  374;  Bealey  v.  73  Am.  Dec.  709. 
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subject  to  deduction  for  the  parent's  debt  to  the  grandparent*  In 
other  states  it  has  been  held  that  the  uncoUectable  debts  due  by  a 
son  to  his  father  may,  where  the  father  survives  the  son,  be  deducted 
in  determining  the  amount  which  the  son's  children  are  entitled  to 
take  in  the  father's  estate  aa  representatives  of  the  son.*"  The  authori- 
ties generally  hold  that  an  executor  has  a  right  to  set  off  against  a 
legacy  to  a  member  of  a  partnership  the  amount  of  a  debt  due  the 
estate  from  the  partnership ;  **  but  in  England  the  rule  is  to  a  con- 
trary effect.*'  It  has  been  held  that  the  fact  that  the  indebtedness 
to  the  estate,  of  an  insolvent  distributee,  is  partially  secured  by  a 
lien  on  other  property,  does  not  in  any  wise  affect  the  right  to  offset 
it  against  his  share  in  the  estate.*'  And  it  is  a  rule  that  the  indebted- 
ness of  a  legatee  to  the  estate  which  may  be  set  off  may  include  that 
arising  from  payment  by  the  administrator  of  obligations  of  the 
intestate  as  surety  for  the  legatee.**  If  a  surety  gives  a  legacy  to  his 
principal,  the  latter  cannot  recover  it  from  the  estate  of  the  former 
until  he  has  satisfied,  or  furnished  indemnity  against,  the  demand 
for  which  the  testator  was  his  surety.*' 

278.  Effect  on  Assignments  and  Liens. — The  rule  that  a  l^acy  is 
subject  to  an  equitable  lien  or  right  of  set-off  in  favor  of  the  estate 
of  the  testator  for  all  debts  owing  from  the  legatee  to  the  testator  at 
the  time  of  the  latter's  death  may  be  enforced  irrespective  of  whether 
any  assignment  has  been  made  by  the  legatee  as  to  his  interest  in  the 
estate.**  One  who  takes  a  mortgage  on  real  estate  from  an  heir  pend- 
ing settlement  of  the  estate,  can  acquire  no  greater  interest  than  that 
of  the  heir  himself;  and  where  the  real  property  is  sold  for  assets, 
his  claim  to  the  proceeds  will  be  subject  to  a  deduction  or  set-off  of 
the  heir's  indebtedness.*'  The  same  rule  applies  also  to  a  purchaser 
of  the  nominal  interest  of  an  heir  or  distributee  in  an  estate.**  Accord 
ingly,  it  has  been  held  that  a  legacy  from  a  surety  to  his  cosurety 
jointly  and  severally  liable  with  him  for  the  principal's  default  is 
subject  to  deduction  for  the  proportionate  share  of  the  legatee  of  the 
amount  which  the  estate  of  the  testator  is  compelled  to  pay  upon 
such  liability,  although  the  legacy  has  been  assigned  to  a  third  person 
before  any  payment  is  made  by  the  surety.**     Likewise,  the  rul« 

9.  Powers  v.  Morrison,  88  Tex.  133,   23  N.  E.  95,  7  h.RjL.  231. 

30  S.  W.  851,  63  A.  S.  R.  738,  28  15.  In  re  Baily,  156  Pa.  St.  634,  JTJ 

L.R.A.  521.  All.  560,  22  LJI.A.  444. 

10.  Adams  v.  Taney,  105  Miss.  233,  16.  Irvine  v.  Palmer,  91  Tenn.  463, 
62  So.  229,  419)  47  LJIA.(N.S.)  1026  19  S.  W.  326,  30  A.  S.  R.  893. 

and  note.  17.  Fiscus  v.  Moore,  121  Ind.  517, 

11.  Note:  21  Ann.  Cas.  812.  23  N.  E.  362,  7  L.R.A.  235. 

12.  Turner  v.  Turner,  [1911]  1  Ch.  18.  Oxsheer  v.  Nave,  90  Tex.  568, 
lEng.)  716,  21  Ann.  Cas.  810.  40  S.  W.  7,  37  LJl^A..  08. 

13.  Oxsheer  v.  Nave,  90  Tex.  563,  19.  In  re  Baily,  156  Pa.  St.  634,  27 
40  S.  W.  7,  37  L.R.A.  98.  Atl.  560,  22  L.R.A.  444. 

14.  Koons  V.  Mellett,  121  Ind.  585, 
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obtams  where  the  assignment  is  an  Involuntary  one  in  the  form  of  a 
lien  of  a  creditor  attaching  the  interest  of  an  heir,  since  the  general 
lien  of  a  judgment  creditor  of  a  legatee  upon  lands  charged  with  the 
legacy,  or  upon  the  proceeds  of  a  sale  thereof,  ia  subject  to  any  equities 
that  may  exist  in  favor  of  the  estate  against  the  legatee.** 

279.  Right  of  Retainer  as  Affecting  Real  Estate. — ^The  doctrine 
of  retention,  it  has  been  held,  applies  only  to  specific  legacies  and 
interests  in  the  personal  estate  of  the  decedent  According  to  this 
view  the  distributive  share  of  the  real  estate  of  an  heir  who  is  a  debtor 
to  the  estate  is  not  chargeable  with  such  indebtedness  even  where  the 
land  is  sold  and  the  proceeds  distributed.  In  all  sych  cases  the  debt 
of  the  heir  must  be  collected  by  proceedings  brought  in  the  manner 
tisual  for  collecting  any  other  indebtedness  due  to  the  estate.*  The 
reason  given  for  tibis  limitation  of  the  general  rule  is  that  the  real 
estate  of  the  intestate  descends  directly  to  the  heirs  upon  the  death 
of  the  ancestor,  and  vests  in  them,  subject  only  to  the  debts  of  the 
estate.  In  the  case  of  testacy  the  principle  is  applied  that  if  the  testar 
tor  intends  to  do  so,  he  may  charge  the  estate  devised  with  the  duty 
of  paying  any  debt  which  may  be  due  from  the  devisee  to  the  testa- 
tor, and  his  omission  to  impose  such  a  condition  evinces  an  intention 
to  make  the  devise  unconditional.*  In  the  majority  of  jurisdic- 
tions, however,  this  exception  in  regard  to  real  estate  as  to  the 
general  rule  that  an  executor  or  administrator  may  retain  a  debt  due 
from  an  heir  or  legatee  is  not  recognized,  and  hence  it  is  that  a  debt 
due  to  the  estate  from  an  heir  may  be  deducted  from  his  distributive 
share  of  the  proceeds  of  real  estate  which  has  been  sold  in  process  of 
administration.'  The  view  taken  by  the  courts  that  refuse  to  recognize 
the  exception  seems  to  be  that  the  heir  takes  his  share  in  the  realty 
of  the  intestate  subject  to  all  equities  existing  in  favor  of  the  estate. 
And  this  has  been  held  to  be  the  rule  applicable  under  statutes  by 
virtue  of  which  the  real  property  of  an  intestate  is  made  chargeable 
with  the  payment  of  debts  equtdly  with  the  personalty,  except  that 
the  personalty  must  first  be  exhausted.* 

iMolvent  EttaUt 

280.  In  General. — In  many  jurisdictions  the  administration  of 
estates  is  modified  by  the  fact  of  insolvency  of  such  estates,  and  special 
statutory  methods  sometimes  exist  for  the  administration  of  estates 
which  are  insolvent.'    It  has  been  held  that  the  effect  of  a  decree  of 

20.  Koons  v.  Mellfltt,  121  Ind.  585,  3.  Fiscns  v.  Moore,  121  Ind.  547,  23 

23  N.  E.  95,  7  L.R  JL.  231.  N.  E.  362,  7  L.R.A.  235. 

1.  Marvin  v.  Bowlby,  142  Mich.  245,  Note:  7  Ann.  Cas.  564. 
105  N.  W.  751,  113  A.  S.  R.  574,  7  4.  Note:  7  Ann.  Cas.  564. 

Ann.  Caa.  559,  4  L.R.A.(N.S.)  189.  5.  Key  v.  Harris,  116  Tenn.  161,  92 

2.  Note:  4  LJl.A.(N.S.)  190.  S.  W.  235,  8  Ann.  Cas.  200. 
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insolvency  of  an  estate  is  to  transfer  to  the  court  of  probate  the  exclu- 
sive jurisdiction  of  all  claims  against  the  estate.*  And  it  is  a  rule 
in  England  that  a  discretionary  power  exists  to  transfer  the  adminis- 
tration of  insolvent  estates  to  the  bankruptcy  court.'  Where  estates 
are  insolvent,  equity  may  in  some  cases  be  resorted  to,  and  the 
executor  or  administrator  may  be  permitted  to  file  a  bill  to  marshal 
assets ;  *  and  an  instance  may  be  noted  whore  commissioners  upoo 
insolvent  estates  are  given  the  powers  of  courts  of  equity  as  well  as 
law.*  One  efiPect  of  the  insolvency  of  an  estate  is  to  vest  in  the 
creditors  greater  rights  than  are  ordinarily  accorded  to  them,  since 
each  creditor  is  permitted  to  oppose  the  claims  of  other  creditors  and 
thereby  increase  the  amount  available  to  pay  his  own  debt.*'  The 
interest  of  an  heir  in  an  insolvent  estate  is  considered  as  merely 
technical,  instead  of  being  beneficial  as  is  the  case  in  regard  to  solvent 
estates ;  and  it  has  been  said  that  an  analogy  may  properly  be  drawn 
between  the  duties  of  the  oflBce  of  an  administrator  of  an  insolvent 
estate  and  those  of  an  assignee  of  an  insolvent  debtor.**  When  aa 
estate  is  settled  as  insolvent,  all  claims  existing  between. the  decedent 
and  other  persons,  arising  out  of  or  dependent  upon  obligations,  cove- 
nants, and  contracts,  which  are  mutually  affected  by  or  connected 
each  with  the  other,  are  usually  required  to  be  exhibited  and  finally 
settled.**  It  has  been  held  that  the  administration  of  an  estate  as 
insolvent  is  good  although  it  afterward  appears  that  the  estate  was 
in  fact  solvent.** 

281.  Prorating  of  Claims. — The  estate  of  an  insolvent  deoed«[it 
at  his  death  is  in  most  jurisdictions  impounded  by  law  for  the  benefit 
of  all  his  creditors,  who  become  entitled  to  share  in  it  pro  rata  except 
where  special  preferences  may  be  permitted.**  A  secured  creditor  is 
not  in  all  cases  required  to  surrender  his  security  and  join  in  the 
general  proportional  division  of  the  assets  available  for  the  paym«tt 
of  creditors,  but  in  some  jurisdictions  he  ia  permitted  to  retain  bis 
security,  or  to  sell  it  and  apply  the  proceeds  against  his  debt  and  then 
prove  the  balance  and  participate  pro  rata  with  unsecured  creditors 
in  regard  to  such  balance.**    Accordingly,  a  dividend  from  a  dece- 

6.  Ray  v.  Thompson,  43  Ala.  434,  »4  18.  Ticknor  v.  Harris,  14  N.  H.  272, 
Am.  Dec.  696.  40  Am.  Dec.  186. 

7.  Note:  2  Eng.  Rul.  Gas.  213.  14.  Ooodwin  v.  Jones,  3  Mass.  614, 

8.  Burts  T.  Loyd,  45  Ga.  104, 12  Atn.  2  Am.  Dec.  173;  Willis  ▼.  Sharp,  115 
Rep.  574.  N.  Y.  396,  22  N.  E.  149,  5  L.RA.  636; 

9.  Brown  y.  Slater,  16  Conn.  192,  41  Nimmo  v.  Com.,  4  Hen.  &  M.  (Va.)  67, 
Am.  Dec.  136.  4  Am.  Dec.  488. 

10.  In  re  Claghom,  181  Pa.  St.  600,  15.  Wheat  v.  Dingle,  S2  S.  C.  473, 
37  Atl.  918,  59  A.  S.  R.  680.  11  S.  B.  394,  8  L.R.A.  376;  In  n 

11.  Kilbonme  v.  Pay,  29  Ohio  St.  Hopkins,  18  Ch.  D.  370,  2  Eng.  Rul. 
264,  23  Am.  Rep.  741.  Cas.   207.     Aa  to  claims   secured   by 

12.  Broira  v.  Staples,  28  Me.  497,  48  lien,  see  supra,  par.  231. 
Am.  Dec.  504. 
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dent's  assets,  where  such  assets  are  not  sufficient  to  pay  creditors  in 
full,  can  be  computed  in  favor  of  a  mortgage  creditor  only  on  the 
balance  of  the  mortgage  debt,  where  he  has  accepted  the  proceeds 
of  the  mortgaged  premises  on  a  sale  of  decedent's  land  for  debts.** 
If  there  is  a  surplus  from  property  eovered  by  a  lien  after  the  paying 
off  of  such  lien,  the  other  creditors  are  entitled  to  receive  a  sum  equal 
pro  rata,  with  the  amount  obtained  by  the  lien  creditor  from  such 
property,  before  the  residue  will  be  divided  equally  among  all.*^  But 
not  all  liens  which  exist  during  the  lifetime  of  the  person  owning  real 
estate  subject  to  them  survive  such  death.  For  example,  the  lien  of 
an  attachment  may  be  dissolved  by  an  adjudication  that  the  estate 
of  one  who  owned  the  land  subject  thereto  is  insolvent.*^  It  has  been 
held  that  a  set-off  is  not  allowable  when  the  estate  is  notoriously  in- 
solvent, fbr  the  reason  that,  it  is  said,  to  hold  otherwise  would  disturb 
the  course  of  administration." 

282.  Refunding  of  Payments. — ^An  executor  or  administrator  may 
distribute  an  estate  notwithstanding  the  existence  of  liabilities  which 
may  possibly  become  debts,  where  there  is  no  apparent  likelihood  of 
their  becoming  so,  and,  in  the  event  of  such  liabilities  becoming  debts, 
may  have  recourse  against  the  estate  in  the  hands  of  the  beneficiaries.'" 
Some  of  the  authorities  hold  that  whenever  legatees  have  been  paid 
their  legacies,  they  will  afterwards  be  bound  to  refund  a  ratable  part, 
in  case  debts  come  in  more  than  sufficient  to  exhaust  the  residuum 
after  the  legacies  are  paid.*  But  the  representative  cannot  compel 
legatees  to  refund  the  value  of  legacies  delivered  to  them  because 
the  assets  of  the  estate  have  proved  insufficient  to  discharge  its  liabil- 
ities, unless  he  shows  in  addition  that  the  deficiency  was  caused  by 
debts  which  had  not  been  presented  to  him,'  or  that  he  had  no  notice 
or  knowledge  of  such  debts,'  or  unless  a  depreciation  in  the  value  of 
the  assets  has  unexpectedly  occurred.  An  administrator's  right  to 
reimbursement  from  the  distributees  for  a  debt  against  the  estate, 
which  he  has  been  compelled  to  pay  after  he  has,  in  ignorance  of 
the  debt,  made  distribution  of  the  estate,  is  not  li3Daited  to  payment 
out  of  the  specific  money  or  property  received  from  the  estate  by  a 
distributee.    Any  property  belonging  to  the  distributee,  which  is  liable 

16.  Wheat  v.  Dingle,  32  S.  C.  473,  (Ky.)  411,  56  Am.  Dae.  673;  Tieknor 
II  S.  E.  394,  8  L.R.A.  375.  v.  Harris,  14  N.  H.  272,  40  Am.  Dec. 

17.  Masonie   Sav.  Bank  v.  Bangs,  186. 

84  Ky.  135,  4  A.  B.  R.  197.  2.  Tickaor  v.  Harris,  14  H.  H.  272, 

18.  Belfast  Sav.  Bank  v.  Lancey,  93  40  Am.  Dee.  186. 

Me.  422,  45  AU.  523,  74  A.  S.  R.  361.  3.  Marsh  v.  Scaiboro,  17  N.  C.  551, 

19.  Hosier  v.  Exchange  Bank,  4  Pa.  27  Am.  Dee.  248 ;  Alexander  t.  Fox,  65 
St.  32,  45  Am.  Dee.  665.  N.  C.  106,  62  Am.  Dec.  211;  Davia  v. 

20.  Jervis  v.  WoLferstan,  L.  R.  18  Newman,  2  Rob.  (Va.)  664,  40  Am. 
Eq.  18.  43  L.  J.  Ch.  809,  2  Eng.  Rul.  Dec.  764;  MeClung  v.  Sieg,  54  W.  Va. 
Cas.  165.  467,  46  S.  E.  210,  66  L.RA.  884. 

1.  Wibon    ▼.    Soper,    13    B.    Mon. 
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for  his  debts  generally,  may  be  subjected,  but  not  for  a  larger  amount 
than  he  has  received  from  the  estate.*  This  procedure  does  not  neces- 
sarily involve  hardship,  since  whoever  takes  a  legacy  must  know  that 
he  takes  it  subject  to  the  testator's  liabilities,  and  ta^es  the  risk  of  its 
afterwards  turning  out  that  there  are  undiscovered  liabilities.*  In 
refunding  the  amounts  paid  legatees  the  normal  rules  in  regard  to 
the  order  of  liability  of  real  and  personal  estate  have  application. 
For  example,  legatees  who  have  received  general  or  specific  legacies 
from  the  personalty  must  refund  the  whole  if  necessary  for  the  pay- 
ment of  debts,  before  resort  can  be  had  to  real  property.*  Although 
the  right  to  a  refunding  in  proper  cases  is  recognized,  the  law  does  not 
contemplate  that  property  once  turned  over  to  the  devisees  and  legatees 
should  continue  to  be  specifically  bound  for  any  possible  future 
deficiency.'  Not  infrequently  the  right  to  a  refunding  of  moneys 
already  paid  to  distributees  is  predicated  on  a  mistake  on  the  part 
of  executors  or  administrators  in  originally  making  such  payment. 
Since,  as  a  general  rule,  money  paid  by  mistake  of  law,  with  knowl- 
edge of  all  the  facts,  cannot,  in  the  absence  of  fraud,  deceit,  or  undue 
importunity,  be  recovered  back,  so  it  is  a  rule  that  money  paid  by 
executors  under  an  erroneous  belief  that,  as  matter  of  law,  the  payee 
was  entitled  to  it  as  the  representative  of  a  deceased  legatee  of  the  will, 
cannot  be  recovered  back.^  Legatees  cannot  be  compelled  to  refund 
to  an  executor  where  his  mistake  was  merely  as  to  the  value  of  the 
assets  and  in  consequence  he  voluntarily  paid  them  their  legacies;* 
and  similarly,  where  the  mistake  is  as  to  the  amount  of  the  legacy 
due  a  particular  distributee,  the  excess  ]  iiyment  cannot  be  recovered 
back  in  an  action  at  law  by  the  personal  representative.***  It  is  said 
that  when  an  executor  or  administrator  pays  out  money,  he  is  pre- 
sumed to  know  the  condition  of  the  estate,  since  the  assets  are  in  his 
hands  and  he  is  familiar  with  their  amount  and  value.  He  is  also 
chargeable  with  knowledge  of  the  amount  of  claims  against  the 
estate  when  he  makes  a  payment  on  account  of  a  distributive  share.^* 
It  is  a  rule  in  a  number  of  jurisdictions  that  where  an  executor  has 
paid  a  legacy  under  a  mistake  of  fact,  it  may  be  recovered  back  by 
him." 

4.  McClung  V.  Si^,  64  "W.  Va.  467,  8.  Scott  v.  Ford,  46  Ore.  631, 78  P»b. 

46  S.  E.  210,  66  L.B.A.  884.  742,  80  Pac  899,  68  URA.  469. 

6.  Fiscua  v.  Moore,  121  Ind.  547,  23  9.  Davis  t.  Newman,  2  Rob.  (Va.) 

N.  E.  362,  7  L.R.A.  235;  Jervia  v.  664, 40  Am.  Dec  764. 

Wolferstan,  L.  R.  18  Eq.  18,  43  L.  J.  10.  Somervell  ▼.   Somervell,  8  Gill 

Ch.  809,  2  Eng.  RuL  Cas.  165.  (Md.)  276,  43  Am.  Dec  340. 

6.  McCampbell    v.    McCampbell,    6  U.  Montgomery's   Appeal,   92   Pa. 
litt.  (Ky.)  92,  15  Am.  Deo.  48.  St.  202,  37  Am.  Rep.  670. 

7.  Frost  V.  Atwood,  73  Mich.  67,  41  12.  Note:  78  A.  S.  B.  208. 
N.  W.  96,  16  A.  S.  R.  560. 
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283.  Erroneous  Payments  to  Heirs. — An  administrator  who  of  his 
own  accord  undertakes  to  decide  who  are  entitled  to  the  estate,  and 
makes  distribution  accordingly,  acts  at  his  peril."  An  illustration 
drawn  from  an  English  authority  is  to  the  effect  that  where  an  exec- 
utor decides  that  there  are  no  next  of  kin  and  makes  payment  of  the 
residue  to  the  crown  he  does  so  at  his  own  risk  and  may  be  held  to 
account  by  such  next  of  kin.**  Where,  however,  a  mistake  is  made 
in  regard  to  those  entitled  to  receive  distributive  shares  in  an  estate, 
and  there  is  no  negligence  on  his  part,  an  executor  or  administrator 
may  recover  back  the  amount  so  erroneously  paid.**  Accordingly, 
money  paid  by  executors  to  the  representative  of  one  whom  they, 
without  negligence  on  their  part,  erroneously  believed,  as  matter  of 
fact,  to  have  been  alive  when  the  will  took  effect,  so  as  to  be  entitled  to 
^e  benefit  of  its  provisions,  may  be  recovered  back  by  them.** 

284.  Payments  to  Creditors. — Where  a  creditor  expressly  agrees 
to  refund  if  it  be  found  that  the  estate  is  insolvent,  it  would  seem  as 
a  matter  of  course  that  the  executor  or  administrator  may  recover  the 
overpayment*'  But  in  the  absence  of  such  an  agreement  if  an  exec- 
utor or  administrator  pays  a  debt  in  full,  and  such  debt  is  not  within 
a  preferred  class  when  the  estate  is  insolvent,  he  gives  a  preference  in 
violation  of  law,  and  renders  himself  liable  to  the  injured  creditors, 
and  may  himself  be  without  redress.**  The  same  is  true  where  an 
administrator  pays  debts  out  of  their  legal  order  or  proportion.**  In 
some  jurisdictions  if  an  executor  or  administrator  makes  a  pa3maent 
in  full  of  the  claim  of  a  creditor  in  the  mistaken  belief  that  the  estate 
is  solvent,  such  personal  representative  may  sue  and  recover  back 
the  overpayment;  and  this  irre^>ective  of  whether  the  mistake  was 
one  of  law  or  fact.**  In  other  jurisdictions,  however,  an  executor  or 
administrator  of  an  insolvent  estate  cannot  recover  back  an  overpay- 
ment made  to  a  creditor  on  account  of  a  just  debt  except  when  the 
deficiency  of  assets  has  taken  place  from  accidental  causes  not  imput- 
able to  the  negligence  of  such  personal  representative.*  When  an 
action  is  brought  to  recover  an  overpayment  the  burden  is  upon  the 
administrator  to  show  what  is  due  from  a  creditor  who  has  been  over- 

13.  Lowry  t.  McMillan,  35  Miss.  147,   76  Am.  Dec  320. 

72  Am.  Dee.  119.  19.  Lenoir  t.  Winn,  4  Desam.  (8. 

14.  Attorney-General  ▼.  Kohler,  926   C.)  65,  6  Am.  Deo.  597. 

H.  L.  Gas.  654,  2  Eng.  Rnl.  Cas.  186.  20.  Mansfield  v.  Lyneh,  59  Conn. 
16.  Northrop  v.  Graves,  19  Conn.  320,  22  Atl.  313,  12  L.R.A.  285;  Wolf 
548,  50  Am.  Dec.  264;  Cnlbreath  v.  v.  Beaird,  123  III.  585,  15  N.  E.  161, 
Cnlbreath,  7  Ga.  64,  50  Am.  Dec.  375;  6  A.  S.  B.  565;  Woodruff  v.  H.  B. 
McCampbell  v.  McCampbell,  5  Litt  Claflin  Co.,  198  N.  T.  470,  91  N.  E. 
(Ky.)  92,  15  Am.  Dec.  48.  1103,  19  Ann.   Cas.  791,   28  LJI.A.. 

16.  Scott  V.  Ford,  46  Ore.  631,  78   (N.8.)  440. 

Pac.  742,  80  Pac.  899,  68  L.R.A.  469.       1.  Caiaon  v.   McFarland,   2  Rawle 

17.  Note:  28  L.R.A.(N.S.)  441.  (Pa.)  118,  19  Am.  Dec.  627  and  note. 

18.  McNeill  v.  McNeill,  36  Ala.  109,       Note:  19  Ann.  Caa.  796. 
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paid,  and  he  must  also  prove  that  the  estate  has  been  finally  settled, 
for  the  reason  that  until  such  settlement  it  is  not  certain  that  an 
excessive  amount  has  been  paid.'  It  has  been  held  that  a  decree 
adjudging  an  estate  insolvent  is  not  competent  evidence  of  that  fact 
in  an  action  by  the  administrator  against  a  creditor  whose  claim  has 
been  paid  in  full,  to  recover  the  amount  paid  in  excess  of  the  creditor's 
pro  rata  share,  where  the  creditor  was  not  a  party  to  the  proceeding 
resulting  in  the  adjudication  of  insolvency.' 

285.  Erroneous  Payments  of  Legacies.— -Since  debts  must  be  paid 
in  preference  to  legacies  *  it  is  customary  for  the  executor  or  admin- 
istrator to  retain  the  legacies  until  the  debts  have  been  paid.'  While 
ordinarily  a  personal  representative  is  not  liable  for  property  of  an 
estate  lost  or  destroyed  without  any  fault  on  his  part,  yet  if  he 
pays  legacies  while  there  are  debts  yet  unpaid,  retaining  property 
in  his  possession  which  proves  insufficient  to  pay  the  debts,  he  may  be 
personally  liable  for  the  deficiency,  with  a  right  over,  however,  to 
bring  suit  against  the  heirs  and  distributees  to  require  them  to  refund.* 
The  same  rule  applies  where,  although  the  estate  is  not  insolvent,  it 
is  not  sufficient  to  pay  all  of  the  legacies  in  full.  And  if  an  executor 
imprudently  pays  to  some  legatees  the  full  amount  of  their  legacies, 
and  the  fund,  owing  to  depreciation  of  the  property,  proves  insufficient 
to  pay  all  the  legatees,  those  unpaid  are  not  bound  to  compel  the  over- 
paid legatees  to  refund,  but  may  proceed  directly  against  the  executor 
if  he  is  solvent'  It  has  been  held  that  an  executor  or  administrator 
who  voluntarily  pays  legacies  within  the  year,  without  taking  a  refund- 
ing bond,  is  guilty  of  a  devastavit.* 

286.  Remedies  to  RecoTer  Amounts  Paid  Legatees. — The  normal 
remedy  of  an  executor  or  administrator  to  recover  back  money  erro- 
neously paid  to  a  legatee  is  by  an  action  at  law.*  Such  action  may  be 
brought  against  all  of  the  next  of  kin  jointly  or  one  or  more  of  them, 
or  against  all  of  the  legatees  jointly  or  on6  or  more  of  them.><>  While 
in  all  such  cases  the  ordinary  statute  of  limitationa  may  apply  so  as 
to  prevent  recovering  back  the  payment  voluntarily  made,**  yet  it  has 
been  held  that  a  statute  of  limitations  will  not  run  so  as  to  protect  a 

2.  Note:  19  Ann.  Cas.  796.  R.  (Pa.)  84,  18  Am.  Deo.  620. 

5.  Woodruff  y.  H.  B.  Claflin  Co.,  198       See  supra,  par.  186,  as  to  devastavit 
N.  Y.  470,  91  N.  E.  1103, 19  Ann.  Cas.  generaUy. 

791  and  note,  28  L.R.A.(N.S.)  440.  9.  Phillips  v.  MeConioa,  69  Ohio  St. 

4.  Wood's  Appeal,  92  Pa.  St.  379,  1,  61  N.  E.  445,  69  A.  S.  E.  753.    As 

37  Am.  Rep.  634.  to    drcomstances    giving    the    right 

6.  Ticknor  v.  Harris,  14  N.  H.  272,  to  obtain  a  refund  of  an  overpayment 
40  Am.  Dec.  186.  of  a  legacy,  see  supra,  par.  282. 

6.  Mcintosh  v.  Hambleton,  35  Ga.       10.  South  Milwaukee  Co.  v.  Murphy, 
94,  89  Am.  Dee.  276.  112  Wis.  614,  88  N.  W.  583,  58  L.R.A. 

7.  Gallego    v.    Attorney-General,    3  82. 

Leigh  (Va.)  450,  24  Am.  Dec.  650.  11.  Montgomery's  Appeal,  92  Pa.  St. 

8.  Dougherty  v.  Snyder,  15  Serg.  &  202,  37  Am.  Rep.  670. 
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legatee  against  liability  for  his  testator's  debts  until  after  the  remedy 
has  been  exhausted  against  the  executor,  since,  it  is  said,  no  cause  of 
action  arises  until  that  time.**  Where  an  administrator,  having  no 
notice  of  a  debt  against  the  estate  of  his  intestate,  makes  distribution 
of  the  estate,  and  is  afterward  compelled  to  pay  the  debt,  and  there  is 
no  fraud  or  improper  conduct  imputable  to  him  respecting  either  the 
creditors  or  the  distributees,  he  may,  in  equity,  compel  the  distributees 
to  refund  to  him  the  amount  of  the  debt,  interest  and  costs  which  he 
has  been  compelled  to  pay,  and  his  expenses  in  defense  of  the  suit, 
although  he  has  taken  no  refunding  bond.**  It  has  been  ruled,  how- 
ever, that  executors  who  pay  legacies  without  taking  refunding  bonds, 
or  retaining  sufficient  money  in  their  hands  to  pay  the  debts  of  the 
estate,  and  consequently  have  to  use  their  own  funds  for  that  purpose, 
cannot,  as  of  course,  come  into  equity  and  have  the  legatees  refund 
the  amount  so  advanced,  but  can  do  so  only  when  there  are  peculiar 
dircumstances  which  will  entitle  executors  so  situated  to  relief.**  In 
some  jurisdictions  an  unpaid  creditor  may  bring  suit  against  the 
residuary  legatees  to  compel  them  to  refund  in  case  of  a  deficiency  of 
assets." 

287.  Refunding  Bonds. — ^In  order  to  protect  an  executor  or  adminis- 
trator from  loss  arising  out  of  a  subsequently  occurring  deficiency  of 
assets  refunding  bonds  are  in  some  instances  given  by  legatees  and 
distributees  of  an  estate.  Ordinarily,  however,  on  the  final  settlement 
of  an  estate  the  law  does  not  require  that  any  refunding  bond  should 
be  given  by  the  distributees  or  exacted  by  the  executor  or  adminis- 
trator,** nor  is  the  personal  representative  required  to  guard  himself 
by  a  refimding  bond  against  contingent  claims  which  may  or  may  not 
ever  arise.*'  When  legacies  are  paid  before  the  expiration  of  the 
time  normally  allowed  for  the  settlement  of  an  estate,  an  executor  or 
administrator  has  the  right  to  insist  upon  the  legatee's  furnishing  a 
refunding  bond ;  **  and  he  may  not  be  compelled  to  pay  without 
such  bond.*'  It  has  even  been  held  that  an  executor  who  voluntarily 
pays  legacies  within  such  period,  without  taking  a  refunding  bond, 
is  guilty  of  a  devastavit  if  a  loss  ensues  in  consequence.**  Where 
there  is  a  pecimiary  or  a  residuary  bequest  for  life,  with  a  limitation 
over,  the  executor  is  bound  to  protect  the  interests  of  those  in  remain- 

12.  Brock  ▼.  ^kpatrick,  60  8.  G.  (Ala.)  466,  20  Am.  Dee.  56. 

322,  38  S.  E.  779,  85  A.  8.  B.  847.  17.  Booth  v.  Starr,  5  Day  (Goim.) 

18.  McClung  ▼.  Sieg,  54  W.  Va.  467,  275,  5  Am.  Deo.  149. 

46  S.  E.  210,  66  L.R.A.  884.  18.  Note:  2  Eng.  Rnl.  Cas.  172. 

14.  Alexander  v.  Fox,  55  N.  C.  106,  19.  Linsenbigler  v.  Gourley,  66  Pft. 
62  Am.  Dec.  211.  St.  166,  94  Am.  Dec  51. 

15.  Jervis  V.  Wolferatan,  L.  R.  18  Note:  2  Eng.  RuL  Cas.  172. 

Eq.  18,  43  L.  J.  Ch.  809,  2  Eng.  Rul.  20.  Dougherty  v.  Snyder,  16  S«^. 
Cas.  165.  &  R.  (Pa.)  84,  16  Am.  Dee.  520. 

16.  Moore    v.    Chapman,    2    Stew. 
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der,  by  requiring  security  from  the  legatee  for  life.*  But  in  most 
jurisdictions  if  property  is  given  to  one  for  life,  with  a  remainder 
over,  the  executor  has  no  right  to  require  a  bond  for  its  forthcoming 
at  the  end  of  the  life  estate.'  In  like  manner  where  a  testator  has 
bequeathed  a  certain  annuity  to  his  wife,  and  it  was  agreed  that  each 
legatee  should  pay  semiannually  a  certain  amount  to  discharge  it, 
it  has  been  held  that  the  executor  could  not  retain  a  legatee's  share 
to  secure  payment  of  an  annuity,  nor  require  security  for  its  pay- 
ment.* In  an  action  by  an  executor  or  administrator  on  the  bond 
of  a  legatee,  conditioned  for  the  repayment  of  the  legacy  in  case  a 
deficiency  of  assets  should  arise,  it  has  been  held  that  the  statute  of 
limitation  commences  to  run  from  the  discovery  of  the  deficiency  of 
the  assets,  and  not  from  the  date  of 'the  bond.*- 

Preferences  and  Prioritie$ 

288.  In  General. — Since  the  rights  of  creditors  are  of  varying 
degrees  of  merit,  the  statutes  ordinarily  classify  all  creditors  of  in- 
solvent estates  into  grades  or  degrees  with  reference  to  their  preferential 
character;*  and  such  statutes  usually  provide  that  although  an 
executor  or  administrator  of  an  insolvent  estate  may  single  out  for 
preferred  payment  any  creditor  of  the  same  class  and  equal  degree,* 
yet  he  is  denied  the  right  to  make  any  payment  to  creditors  of  any 
class  until  all  those  of  the  preceding  class  or  classes  have  been  fully 
paid.'  Under  some  statutes  the  debts  and  claims  owing  by  an  insolvent 
estate  must  be  liquidated  and  paid  in  the  following  order:  (1)  funeral 
expenses ;  (2)  the  expenses  of  the  last  sickness;  (3)  debts  having  pref- 
erence by  the  laws  of  the  United  States;  (4)  judgments  rendered 
against  the  deceased  in  his  lifetime,  and  mortgages  in  the  order  of 
their  date;  (5)  all  other  demands  against  the  estate.*  Other  statutes 
provide  for  allowances  to  the  widow  and  children  for  their  support 

1.  Healey  t.  Toppan,  45  N.  H.  243,  449;  Cawood  v.  Wolfley,  56  Kan.  281, 
86  Am.  Dec.  159.  43  Pac.  236,  54  A.  S.  R.  590,  31  L.R.A. 

2.  Pelham  v.  Taylor,  54  N.  C.  121,  538;  Sweringen  v.  Eberius,  7  Mo.  421, 
59  Am.  Dec  604.                          "  38  Am.  Dec.  463;  Kilboiime  v.  Fay, 

3.  Pelham  v.  Taylor,  54  N.  C.  121,  29  Ohio  St.  264,  23  Am.  Rep.  741; 
59  Am.  Dee.  604  Rock  Springs  First  Nat.  Bank  v.  Lud- 

4.  Salisbury  v.  Black,  6  Har.  &  J.  vigsen,  8  Wyo.  230,  56  Pac.  994,  57 
(Md.)  293,  14  Am.  Dec.  279.  Pac.  934,  80  A.  S.  R.  J28. 

5.  Myen  t.  Mott,  29  Cal.  359,  89  6.  Qermania  Bank  v.  Michand,  62 
Am.  Dec.  49;  Walls  v.  Walker,  37  Cal.  Minn.  459,  65  N.  W.  70,  54  A.  S.  B. 
424,  99  Am.  Dec.  290;  Toland  v.  Earl,  653,  30  L.R.A.  286. 

129  Cal.  148,  61  Pac.  914,  79  A.  S.  R.  7.  Brewer  v.  Hutton,  45  W.  Va.  106, 

100;  Golden  Gate  Undertaking  Co.  v.  30  S.  E.  81,  72  A.  S.  R.  804. 

Taylor,  168  Cal.  94,  141  Pac.  922,  52  8.  Myers  t.  Mott,  29  Cal.  259,  89 

L.R.A.(N.S,)    1152;   Camp  v.  Grant,  Am.  Dec.  49 ;  Golden  Gate  Undertaking 

21  Conn.  41,  54  Am.  Dec.  321;  Fickle  Co.  v.  Taylor,  168  CaL  94,  141  ?•«. 

v.  Snepp,  97  Ind.  289,  49  Am.  Rep.  922,  52  L.Rji.(N.S.)  1152. 
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for  a  year,  and  such  allowances  are  given  a  preferred  place  in  the 
series  ahead  of  debts  entitled  to  preference  under  the  laws  of  the 
United  States ;  *  and  not  infrequently  public  rates  and  taxes  are  ac- 
corded a  preference  immediately  after  the  class  last  mentioned.^'  The 
whole  subject  seems  to  be  within  the  legislative  control,  for  it  has  been 
held  that  a  change  in  the  law  prescribing  the  order  of  payment  of 
the  debts  of  a  decedent  does  not  impair  the  obligation  of  a  contract 
nor  a  vested  right.**  It  may  also  be  noted  that  at  the  common  law 
certain  preferences  and  priorities  in  the  payment  of  creditors  were 
established  which  served  as  the  model  of  statutes  of  this  type  and 
which  in  the  absence  of  such  statutes  are  still  recognized  in  many 
jurisdictions.** 

289.  Expenses  of  Funeral  and  Last  Illness. — Funeral  expenses 
according  to  the  degree  and  quality  of  the  deceased,  at  common  law 
were  allowed  out  of  the  goods  of  the  deceased,  before  the  payment  of 
any  debt  or  claim  whatever.**  And  in  many  jurisdictions  to-day  the 
expenses  of  the  burial  constitute  a  claim  in  the  class  preferred  above  all 
other  degrees  and  classes  of  claims  against  the  estate  of  a  decedent,** 
because  of  the  indispensable  necessity  for  proper  burial.**  Not  infre- 
quently the  expenses  of  the  last  sickness  are  given  a  priority  in  the 
same  class  with  or  immediately  after  the  funeral  expenses.** 

290.  Administration  Expenses  and  Allowances  to  Defendants. — 
Among  the  foremost  classes  of  claims  recognized  as  entitled  to  priority 

9.  Kilbourne  v.  Pay,  29  Ohio  St.  6  N.  E.  861,  58  Am.  Rep.  814;  Wood- 
264,  23  Am.  Rep.  741.  ard  v.  Woodard,  36  S.  C.  118, 15  S.  E. 

10.  Blaekman  v.  Baxter,  Reed  ft  Co.,  355, 16  L.RA.  743;  Shaw  v.  Hallihan, 
125  la.  118, 100  N.  W.  75,  2  Ann.  Caa.  46  Vt.  389,  14  Am.  Rep.  628;  Stag  t. 
707,  70  L.R.A.  250;  Kilbourne  v.  Fay,  Punter,  3  Atk.  119,  2  Eng.  Rul.  Caa. 
29  Ohio  St.  261,  23  Am.  Rep.  741.  147  and  note. 

11.  McLure  v.  Melton,  24  S.  G.  659,  15.  Lentz  t.  Pilert,  60  Md.  296,  45 
58  Am.  Rep.  272.  Am.  Rep.  732. 

12.  Aa  to  preferences  and  elaasoB  of  16.  Walls  v.  Walker,  37  Cal.  424,  99 
preferred  debts  generally,  see  infra,  Am.  Dec.  290;  Golden  Gate  IJndertak- 
par.  289  et  seq.  ing  Co.  v.  Taylor,  168  CaL  94, 141  Pac. 

13.  Gayle  v.  Johnston,  72  Ala.  254,  922,  52  L.R.A.(N.S.)  1152;  Camp  v. 
47  Am.  Rep.  405.  Grant,  21  Conn.  41,  54  Am.  Dec.  321; 

14.  Walls  ▼.  Walker,  37  Cal.  424,  99  Blaekman  v.  Baxter,  Reed  &  Co.,  125 
Am.  Dec  290;  Golden  Gate  Undertak-  la.  118,  100  N.  W.  75,  2  Ann.  Cos. 
ing  Co.  V.  Taylor,  168  CaL  94, 141  Pac.  707,  70  L.R.A.  250;  Cawood  v.  Wolf- 
922,  52  L.R.A.(N.S.)  1152;  Camp  v.  ley,  56  Kan.  281,  43  Pac.  236,  54  A. 
Grant,  21  Conn.  41,  54  Am.  Dec  321;  S.  R.  590,  31  L.R.A.  538;  Sweeney  v. 
Hildebrand  v.  Kinney,  172  Ind.  447,  Muldoon,  139  Mass.  304,  31  N.  E.  720, 
87  N.  E.  832,  19  Ann.  Cas.  788;  52  Am.  Rep.  708;  Sweringen  v. 
Cawood  V.  Wolfley,  56  Kan.  281,  43  Kberius,  7  Mo.  421,  38  Am.  Dec.  463; 
Pac,  236,  54  A.  S.  R.  590,  31  LJl.A.  Kilbourne  v.  Fay,  29  Ohio  St.  264,  23 
638;  Sweringen  v,  Eberius,  7  Mo.  421,  Am.  Rep.  741;  McClellan  v.  Filson, 
38  Am.  Dec  463;  Kilbourne  v.  Pay,  44  Ohio  St.  184,  5  N.  E.  861,  58  Am. 
29  Ohio  St.  264,  23  Am.  Rep.  741;  Rep.  814;  Woodard  v.  Woodard,  36 
McClellan  t,  Filson,  44  Ohio  St.  184,  S.  C.  118, 16  S.  E.  355, 16  Ul.A.  743. 
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of  payment,  aro  the  expenses  of  the  administration;  and  these  are 
usually  placed  in  the  same  class  with  the  expenses  of  the  funeral 
and  the  last  illness  of  the  decedent.*'  The  priority  in  dignity 
of  expenses  of  administration  is  such  that  they  are  to  be  paid  in 
preference  even  to  debts  due  the  state.**  Highly  favored  among  the 
claims  presented  to  an  insolvent  estate  of  a  decedent  are  allowances 
for  the  support  of  his  widow  and  children,"  under  some  statutes  it 
being  provided  that  the  allowance  to  the  family  must  be  paid  or 
provided  for  before  payment  is  made  of  any  debts  save  expenses 
of  administration  ■•  and  funeral  expenses.*  The  allowance  for  the 
family  which  is  entitled  to  this  preference  is  usually  limited  to  sup- 
port for  one  year.*  Next  in  priority  of  payment  claims  for  wages 
of  servants  are  sometimes  placed.* 

291.  Taxes  and  Debts  Due  State. — ^It  is  difficult  to  determine  at 
the  present  time  the  origin  of  the  preference  in  payment  in  the  settle- 
ment of  insolvent  estates  accorded  to  debts  due  to  the  sovereign.  It 
seems  to  be  derived  from  the  days  when  the  king  was  entitled  to  the 
chattels  of  persons  dying  intestate.  Although  the  right  of  the  crown 
to  all  of  the  chattels  in  such  cases  became  obsolete,  the  right  to  retain 
suflBcient  chattels  to  meet  the  debts  due  the  sovereign  was  retained  in 
the  form  of  an  obligation  imposed  on  executors  and  administratora 
to  see  that  such  debts  were  first  paid  in  the  settlement  of  estates.' 
Since  each  of  the  several  states  has  succeeded  to  the  part  of  the  sover- 
eignty accorded  to  the  crown  in  England,  claims  due  the  state,  includ- 
ing taxes,  are  in  many  of  the  conmionwealths  of  this  country  given 
a  prominent  place  in  the  statutory  systems  of  precedence  in  regard 
to  the  payment  of  debts  of  insolvent  estates.  This  place  is  higher 
than  ordinary  claims,  and  a  little  lower  than  that  of  the  chief 
favorites  of  the.  law,  the  family,  dependents  and  personal  representa- 
tives of  the  deceased.*  For  example,  in  some  states  after  allowances 
made  to  the  widow  and  children  for  their  support  for  a  certain  period, 
a  preference  is  given  to  pubhc  rates  and  taxes  and  sums  due  the  state 

17.  Cawood  ▼.  Wolfley,  56  Kan.  281,  1.  Walls  v.  Walker,  87  CJaL  424,  09 
43   Pac.   236,  64   A.   S.   R.   600,   31  Am.  Dee.  290. 

L.R.A.  538;Eilboiimev.  Fay,  29  Ohio       2.  Kilbonine  v.   Fay,  20   Ohio  St. 

St.  264,  23  Am.  Rep.  741;  McClellan  264,  23  Am.  Rep.  74L 

V.  Filson,  44  Ohio  St.  184,  5  N.  E.  861,       See  generally,  rapra,  par.  28S. 

68  Am.  Rep.  814.  3.  Cawood  v.  Wolfley,  56  Kan.  281, 

18.  Patterson  v.  Patterson,  69  N.  Y.  43  Pac.  236,  54  A.  S.  B.  690,  31  LJLA. 
674, 17  Am.  Rep.  384.  538. 

19.  Camp  V.  Grant,  21  Conn.  41,  54       4.  Not«:  2  Eng.  RnL  Gas.  205. 
Am.  Dee.  32L  6.  Blaekman  v.  Baxter,  Reed  ft  Os., 

20.  Matter  of  De  Bemal,  165  Cal.  125  la.  U8, 100  N.  W.  75,  2  Ann.  Gas, 
223,  131  Pae.  376,  Ann.  Cas.  1914D  707,  70  L.R.A.  250;  Sweringen  t. 
26.  Eberins,  7  Mo.  421,  38  Am.  Dec.  463. 
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for  duties  on  sales  at  auction,  and  then  come  debts  due  to  other 
persons.* 

292.  Miscellaneous  Priorities. — The  early  common  law  recognized 
a  distinction  between  specialties  and  simple  contract  debts.  A  priority 
wa.s  conferred  upon  the  former,  which  however  has  been  abolished  by 
statute  in  England  and  is  generally  obsolete  in  the  United  States.^ 
Although  a  judgment  debt  may  be  considered  a  specialty,  it  has  been 
said  that,  notwithstanding  an  abolishing  statute,  a  judgment  creditor 
of  an  executor  may  obtain  a  preference  as  against  other  creditors, 
provided  he  obtains  the  judgment  before  administration  decree.*  In 
some  states  under  statutorj'  provisions  judgments  against  a  decedent 
have  preference  over  ordinary  debts  in  payment  of  the  claims  of 
creditors  of  his  estate.*  The  duty  to  pay  judgment  debts  before 
simple  debts  is  such  that  where  the  administrator  has  neglected  to 
pay  a  judgment  debt  due  by  his  intestate  but  has  paid  inferior  debts, 
he  will  be  held  liable  to  pay  out  of  his  own  estate  the  amount  of  the 
judgment  debt.^"  One  particular  class  of  judgment  creditors  formerly 
was  highly  favored  by  the  common  law.  When  a  creditor's  bill  was 
brought  tJie  successful  plaintiff  was  rewarded  with  a  lien  and  right 
of  priority  in  payment  over  all  other  unsecured  creditors  irrespective 
of  the  dates  of  judgments  which  they  might  hold  against  the  de- 
ceased.*^ This  reward  for  diligence  which  the  creditor  was  supposed 
to  earn  by  first  taking  proceedings  after  the  death  of  the  debtor  and 
which  gave  him  priority  (if  his  proceedings  ripened  into  a  judgment) 
over  all  creditors  of  an  equal  degree,  even  if  they  obtained  judgment 
the  next  day,  seems  still  to  be  recognized  in  England.**  But  in  the 
United  States  the  doctrine  is  obsolete  and  the  theory  is  generally 
accepted  that  the  rights  of  all  the  creditors  are  fixed  definitely  accord- 
ing to  their  status  at  the  time  of  the  death  of  the  debtor.-"  The  assets 
of  an  insolvent  estate  of  a  deceased  stockholder  in  an  insolvent  bank 
are  not,  as  against  his  other  creditors,  subject  to  a  preferential  lien 
for  the  payment  of  his  liability  under  the  federal  banking  laws.  In 
other  words,  such  creditors  are  not  preferred  claimants  in  the  payment 
of  the  debts  of  the  estate  of  the  insolvent  stockholder  for  the  debts  of 
the  bank  for  an  amount  equal  to  the  par  value  of  his  stock.**  It 
has  been  provided  by  statute  that  in  the  administration  of  the  asset-* 

6.  Kilboume  V.  Fay,  29  Ohio  St.  264,       10.  Lenoir  v.  Winn,  4  Desaus.   (S. 
23  Am.  Rep.  741;  Camp  v.  Grant,  21   C.)  65,  6  Am.  Dee.  597. 

Conn.  41,  54  Am.  Dec.  321;  Orem  v.       11.  Amsterdam  First  Nat.  Bank  v. 

Wrightson,  51  Md.  34,  34  Am.  Rep.  Shuler,  153  N.  Y.  163,  47  N.  E.  262,  60 

286.  A.  S.  R.  601. 

7.  Note:  2  Eng.  Rul.  Cas.  205,  206.       12.  In  re  Williams,  L.  R.   15  Eq. 

8.  In  re  Stubbs,  8  Ch.  154,  47  L.  J.  270,  42  L.  J.  Ch.  158,  2  Eng.  Rul.  Cas. 
Ch.  671,  2  Eng.  Rul.  Cas.  203.  199. 

9.  Da^-is  V.  Smith,  5  Ga.  274,  48  Am.       13.  Note:  2  Eng.  Rul.  Cas.  206. 
Dec.  279 ;  Sweringen  v.  Eberios,  7  Mo.       14.  Re  Beard,  7  Wyo.  104,  50  Pao. 
421,  38  Am.  Dec.  463.  226,  75  A.  S.  R.  882,  38  L.R.A.  860. 
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of  a  decedent,  mortgages  are  not  entitled  to  a  priority  over  rents,  debts 
by  specialty  or  debts  by  simple  contract,  except  as  to  the  particular 
parts  of  the  estate  affected  by  the  liens  of  such  mortgages."  Under 
a  statute  providing  that  if  the  personal  estate  of  a  decedent  should 
not  be  sufficient  to  pay  his  liabilities,  the  burial  expenses  should  be 
paid  in  full  before  any  pro  rata  distribution  should  be  made,  it  has 
been  held  that  a  claim  for  funeral  expenses  of  a  mortgagor  of  land 
is  not  entitled  to  priority.**  It  may  be  noted  that  death  does  not 
avoid  preferences  already  made  by  a  decedent  in  his  lifetime.  Accord- 
ingly, creditors  who  have  received  preferential  payments  during  the 
decedent's  lifetime  are  not  bound  to  bring  them  into  account  as  a 
condition  of  receiving  further  satisfaction  of  their  demands.*' 

IX.  Actions 

Actions  by  Personal  Representatives  and  in  Behalf  of  Estates 

293.  In  General. — ^With  rare  exceptions,  an  executor  or  adminis- 
trator is  always  a  proper  party  to  maintain  an  action  to  recover  money 
belonging  to  the  estate,**  and  in  suits  in  reference  to  the  personalty 
he  will  not  be  restricted  in  the  form  of  action  which  may  be  adopted.** 
The  remedies  at  the  disposal  of  executors  and  administrators  are  prac- 
tically the  same  as  those  available  to  the  decedent  in  his  lifetime. 
For  instance,  an  executor  or  administrator  may  foreclose  a  mortgage 
belonging  to  the  decedent's  estate.**  So,  where  a  decedent  has  sr.ld 
land  without  receiving  the  purchase  money,  his  personal  representative 
succeeds  to  his  right  to  recover  the  price  and  may  invoke  all  the 
remedies  which  the  vendor  would  have  had  if  living.*  And  in 
addition  to  the  right  to  litigate  causes  of  action  arising  during  the 
decedent's  lifetime,  an  executor  or  administrator  has  the  right  to  sue 
on  obligations  given  to  him  in  his  capacity  as  the  personal  representa- 
tive of  the  decedent.  Thus,  an  executor  may  sue  as  such  on  an 
appeal  bond  given  to  him  as  executor,  on  appeal  from  a  judgment 
recovered  by  him  in  that  character  for  money  belonging  to  the  estate 
of  the  testator.*  -The  right  of  an  executor  or  administrator  to  bring 
an  action  to  recover  assets  of  the  estate  may  be  prejudiced  or  destroyed 
by  any  course  of  action  on  his  part  which  would  prejudice  or  destroy 
his  right  of  recovery  if  he  were  the  actual  owner.     For  example,  a 

15.  McLure  v.  Melton,  24  S.  C.  559,       19.  Blakeney  v.  Blakeney,   6  Port. 
58  Am.  Kcp.  272.  (Ala.)  109,  30  Am.  Dec.  574. 

16.  Milward  v.   Shields,   43   S.   W.       20.  Thornton  v.  Dean,  19  S.  C.  583, 
181,  19  Ky.  L.  Rep.  1076,  39  L.R.A.  45  Am.  Kep.  79G.    Sou  generally,  Mort- 

50G.  GAfiES. 

17.  Tonnant  v.  Stoney,  1  Rich.  Eq.  1.  Ilavs  v.  Hall,  4  Port.  (Ala.)  374, 
(S.  C.)  222,  44  Am.  Dec.  213.  30  Am.  Dec.  530.- 

18.  Phillips  V.  McCouica,   59   Ohio  2.  Sassccr-y.   Walker,  5  Gill  &  J. 
St.  1,  51  N.  E.  445,  69  A.  S.  R.  753.  (Md.)  102,  25  Am.  Dec  272. 
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fraudulent  representation  by  an  executor  as  to  the  soundneaB  of  aa 
article  sold  by  him  as  executor  is  a  good  defense  pro  tanto  to  an 
action  for  the  price.'  It  has  also  been  held  that  the  personal  repre- 
sentative of  one  who  has  established  a  trade  right  in  the  use  of  his 
own  name  in  connection  with  a  manufactured  product,  may  lose  the 
right  of  protection  in  the  use  of  such  name  in  the  business  continued 
by  him,  if  he  leads  the  public  to  believe  that  the  originator  of  the 
business  is  still  alive,  and  his  personality  was  a  factor  in  the  creation 
and  retention  of  the  good  will  which  the  product  enjoyed.*  If  an 
administrator  sues  to  recover  funds  as  belonging  to  the  estate,  but 
subsequently  intervenes,  claiming  the  funds  as  his  own,  there  is  no 
such  Inconsistency  in  the  remedies  pursued  as  to  preclude  a  recovery 
in  the  intervention,  the  court  having  dismissed  the  action  brought  in 
the  name  of  the  administrator  and  there  being  no  other  claimant  to 
the  fund.* 

294.  Duty  to  Bring  Salts. — ^It  frequently  becomes  the  duty  of  the 
personal  representative  to  prosecute  suits  in  favor  of  the  estate  he 
represents.*  Thus,  since  it  is  his  duty  to  collect  the  assets  of  the 
estate,  he  must  bring  suit  for  that  purpose  when  necessary.'  It  may 
even  be  his  duty  to  sue  the  widow  when  she  wrongfully  disposes  of 
the  effects  of  the  decedent.'  Sometimes  he  is  charged  with  a  statu- 
tory duty  of  bringing  suit  for  every  debt  which  the  court  shall  not 
mark  as  desperate  or  improper  to  be  put  in  suit,  imless  the  debt  is 
paid  within  six  months,  or  unless  the  debtor  is  out  of  the  state,  or 
unless  a  reasonable  excuse  is  shown  for  a  failure  to  sue.*  And  the 
court  may  compel  an  administrator  to  bring  suit  in  a  proper  case, 
and  punish  him  for  contempt  on  his  refusal  to  sue,  or  revoke  his 
letters  and  appoint  an  administrator  who  will  prosecute  the  action.*^ 
In  the  early  law  of  England  it  seems  to  have  been  held  that  if  an 
administrator  delayed  bringing  an  action  so  that  the  debtor  was  in 
consequence  enabled  to  set  up  the  plea  of  the  statute  of  limitations, 
the  neglect  amounted  to  a  devastavit ;  **  and  while  this  principle  is 
no  longer  rigorously  applied,  he  may  still  be  so  charged  if  his  delay 
constitutes  negligence;  "  and  if  through  the  neglect  of  an  administra- 
tor to  sue  he  and  the  minor  heir  are  barred  by  the  statute  of  limita- 

3.  Williamson  t.  Walker,  24  Oa.  267,       7.  McCloskey  v.  Gleasom,  66  Vt.  264, 
71  Am.  Dec.  119.  48  Am.  Rep.  770. 

4.  Hazlett  v.  Pollack  Stogie  Co.,  195       Note:  138  A.  S.  B.  536. 

Fed.  28,  115  C.  C.  A.  30,  39  L.R-A..  8.  Shaw  v.  Hallihan,  46  Vt.  389.  14 

(N.S.)  632.  Am.  Rep.  628. 

5.  Jacobs  V.  Jacobs,  130  la.  10,  104  9.  Handy  v.  Collina,  60  Md.  229,  45 
N.  W.  489, 114  A.  S.  R.  402.  Am.  Rep.  725. 

6.  Morris  V.  Murphey,  95  Ga.  307, 22  10.  Ohio  v.  Superior  Conrt,  85  Cal. 
8.  E.  635,  51  A.  S.  R.  81;  Cook  v.  645,  26  Pac  244,  20  A.  S.  R.  245. 
Holmes,  29  Mo.  61,  77  Am.  Dec.  548;  11.  Note:  9  Eng.  RnL  Caa.  322. 

In  re  Skeer,  236  Pa.  St  404,  84  AU.       12.  Note:  12  A.  S.  B.  311. 
787,  42  L.R.A.(N.S.)  170. 
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tions,  the  heir  may  recover  against  him  or  his  bondsmen.**  Though 
an  executor  or  administrator  is  not  bound  to  sue  immediately  on  a  debt 
due  hia  intestate,  or  encounter  the  hazard  of  personal  liability  for  it,  he 
must  make  effort  to  collect  a  debt  due  the  estate  within  a  reasonable 
time.**  It  may  even  be  the  duty  of  an  administrator  in  one  state  to 
take  out  letters  of  administration,  or  try  to  do  so,  in  another  state  where 
a  debtor  resides  in  order  to  bring  an  action  against  him.  The  neces- 
sity of  taking  this  course  of  action  depends  on  the  circumstances  of 
each  case,  the  decision  depending  on  the  magnitude  of  the  debt,  the 
financial  condition  of  the  debtor,  the  distance,  and  the  probable 
expense.  Accordingly,  it  has  been  held  that  an  administrator  could 
be  surcharged  for  failure  to  collect  a  bond  from  a  solvent  nonresident 
living  in  an  adjoining  county,  about  a  day's  journey  by  private  con- 
veyance from  the  residence  of  the  administrator,  and  where  no  excuse 
except  the  nonresidence  of  the  debtor  was  given  for  such  delinquency 
by  the  administrator.**  And,  generally,  the  extent  of  the  duty  of  an 
executor  or  administrator  in  endeavoring  to  collect  by  suit  a  debt 
due  the  estate  may  in  large  measure  depend  on  the  character  of  the 
claim,  whether  it  be  reasonably  good  or  one  of  doubtful  or  desperate 
character.**  He  is  not  chargeable  for  not  immediately  suing  on  a 
note  of  the  decedent's,  past  due  when  it  comes  into  his  hands,  if  the 
drawer  remained  in  good  credit  up  to  the  time  of  his  failure,*'  nor, 
generally,  for  neglecting  to  sue,  unless  he  acts  with  bad  faith  or  ia 
guilty  of  negligence  or  wilful  fault.**  He  is  not  bound  to  enforce  a 
doubtful  or  controverted  claim  merely  because  the  heirs  may  think  it 
well  founded,  unless  they  are  willing  to  give  indemnity  for  costs.** 
295.  Exclusive  Right  of  Personal  RepresentatiTe. — ^The  general 
rule  is  that  executors  and  administrators  alone  can  bring  actions  to 
recover  assets  belonging  to  a  decedent's  estate  *"  or  to  obtain  damages 
for  the  conversion  of  the  personal  property  of  the  estate.*   When  there 

18.  Jenkins  v.  Jensen,  24  Utah  108,  52  Am.  Dec.  399;  Wright  ▼.  Holmes, 

66  Pae.  773,  91  A.  S.  R.  783.  100  Me.  508,  62  Atl.  507,  4  Ann.  Gas. 

14.  Charlton's  Appeal,  34  Pa.   St.  583,  3  L.R.A.(N.S.)    769;  Morris  t. 
473,  75  Am.  Dec.  673.  Vyse,  154  Mich.  253,  117  N.  W.  639, 

15.  Williams  v.  WilUams,  79  N.  C.  129  A.  S.  R.  472;  Rozelle  v.  Harmon, 
417,  28  Am.  Rep.  330.  103  Mo.  339,  15  S.  W.  432,  12  L.R.A. 

16.  Harris  v.  Orr,  46  W.  Va.  261,  187;  Richardson  v.  Cole,  160  Mo.  372, 
33  S.  E.  257,  76  A.  S.  R.  816.  61  S.  W.  182,  83  A.  S.  R.  479;  Buchan- 

17.  KeUer's  Appeal,  8  Pa.  St.  288,  an  v.  Buchanan,  75  N.  J.  Eq.  27^  71 
49  Am.  Dec.  616.  Atl.  745,  138  A.  S.  R.  563,  20  Ann. 

18.  Thomas  v.  White,  3  litt.  (Ky.)  Cas.  91,  22  L.R.A.(N.S.)  454;  Green 
177, 14  Am.  Dec.  56  and  note.  v.  Kom^ay,  49  N.  C.  66,  67  Am.  Deo. 

19.  Sanborn  ▼.  Goodhue,  28  N.  H.  261. 

48,  59  Am.  Dec.  398;  Harris  v.  Orr,       Notes:  112  A.  S.  R.  732;  4  Ann.  Cm. 

46  W.  Va.  261,  33  S.  E.  257,  76  A.  S.  193. 

JL  815.  1.  RoEelle  v.  Harmon,  103  Mo.  339, 

20.  Worthy  v.  Johnaon,  8  Ga.  236,   ^5  S.  W.  432, 12  LJIjL.  187. 
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is  an  executor  or  administrator  neither  the  heirs  '  nor  the  next  of  kin 
of  a  decedent  have  any  standing  to  maintain  an  action  for  Uie  recovery 
of  such  property.*  The  beneficiaries  will  not  even  be  allowed  to  appear 
and  defend  an  action  against  administrators  who  refuse  to  make  a 
proper  defense  by  pleading  the  statute  of  limitations.*  Nor,  generally, 
has  a  legatee  any  better  standing  than  the  next  of  kin  with  regard 
to  suits  concerning  the  estate,*  and  the  same  may  be  said  of  creditors 
of  the  estate.*  For  example,  a  suit  to  recover  a  legacy  must  be  brought 
by  the  personal  representative  of  the  deceased  legatee  and  not  by  his 
next  of  kin.'  Even  the  sole  distributee  cannot,  as  a  general  rule, 
before  a  decree  of  distribution,  maintain  an  action  at  law  or  a  suit 
in  equity  in  respect  to*  the  personal  estate  of  his  ancestor.  A  dis- 
tributee cannot  maintain  an  action  to  recover  possession  of  personalty 
belonging  to  his  ancestor,  nor  can  he  sue  for  the  conversiou  of  such 
property,  nor  maintain  an  action  for  breach  of  a  contract  made  with 
his  ancestor.*  However,  it  has  been  held  in  some  jurisdictions  that 
one  who  takes  the  entire  estate  under  a  will  may,  with  the  assent  of 
the  executor,  bring  suit  to  recover  in  his  own  name  a  chose  in  action ;  * 
and,  also,  that  where  there  are  no  debts  or  claims  of  any  kind  against 
the  estate,  and  nothing  for  an  administrator  to  do,  if  one  should  be 
appointed,  except  to  distribute  the  personal  estate  to  those  entitled  to 
it  by  law,  the  heirs  may  maintain  necessary  actions  for  the  purpose 
of  reducing  the  property  to  possession  in  order  that  it  may  be  dis- 
tributed.^* The  rights  of  heirs  and  distributees  in  these  connections 
are  more  fully  discussed  in  the  succeeding  paragraphs  ^\  and  also 
elsewhere  in  this  work.^* 

296.  Actions  by  Heirs  in  Absence  of  Executor  or  Administrator. — 
To  the  general  rule  that  where  there  is  an  administrator  the  heirs 
are  not  entitled  to  sue  for  and  recover  property  belonging  to  or  de- 
mands due  the  estate,  an  exception  is  recognized  in  some  jurisdictions, 
to  the  effect  that  where  there  are  no  debts  or  claims  of  any  kind 
against  the  estate,  and  nothing  for  an  administrator  to  do,  if  one 

8.  Moon  T.  Brandenbtu^,  248  Dl.  563,  20  Ann.  Gas.  SI,  22  L.BA.<N.8.) 

232,  93  N.  E.  733, 140  A.  S.  B.  206.  464. 

Note:  23  Am.  Dec.  202.  7.  Gkde  v.  Niokenon,  151  Maas.  428, 

S.  Bnchaniui  t.  Buchanan,  75  N.  J.  24  N.  E.  400,  9  LJI.A  200. 

Eq.  274,  71  AtL  745, 138  A.  S.  R.  563,  8.  Note :  112  A,  S.  E.  732. 

20  Ann.  Gas.  91,  22  L.B.A.(N.S.)  454.  9.  Thomas  v.  White,  3  litt  (Ky.) 

Notes:  23  Am.  Dee.  202;  4  Ann.  Gas.  177,  14  Am.  Dec.  56;  Blood  v.  Kane, 

192.  130  N.  Y.  514,  29  N.  £.  994, 15  L.R.A. 

4.  Ex  parte  Perryman,  25  Ala.  79,  490. 

60  Am.  Dec.  494.    See  supra,  par.  247.       10.  Moore  v.  Brandenburg,  248  111. 

5.  Notes:  23  Am.  Deo.  202;  4  Ann.  232,  93  N.  E.  733,  140  A.  S.  R.  206. 
Gas.  193.  11.  See  infra,  par.  296  et  aeq. 

6.  Buchanan  v.  Buchanan,  76  N.  J.       12.  See  Dxscnr  Ain>  Distbibutioh, 
Eq.  274,  71  AtL  746,  138  A.  S.  U.  vol.  9,  p.  113  et  seq. 
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should  be  appointed,  except  to  distribute  the  personal  estate  to  those 
entitled  to  it  by  law,  the  heiis  may  maintain  necessary  actions  for 
the  purpose  of  reducing  the  property  to  possession  in. order  that  it 
may  be  distributed.^'  It  seems  that  all  of  the  heirs  and  parties  in 
interest  should  be  joined  as  plaintiffs  in  such  a  suit.^*  Nor  is  it  always 
necessary  to  go  through  the  form  of  taking  out  letters  of  administration 
before  the  beneficiaries  can  get  possession  of  the  personal  estate.**  So, 
where  the  plaintiff  is  the  sole  heir  no  administration  may  be  neces- 
sary.^* But  such  actions  cannot  be  maintained  without  aUeging  and 
proving  that  there  are  no  debts  owing  from  the  estate,  and  that  no 
administration  has  been  granted  or,  if  granted,  has  been  closed.*'  The 
flight  of  years  greatly  strengthens  the  right  of  those  claiming  through  a 
decedent  to  bring  an  action  directly,  without  formal  administration 
of  the  estate;  **  or  from  the  lapse  of  time  it  may  be  presmned  that 
administration  has  been  granted  and  that  after  successfully  accom- 
plishing all  its  objects  it  has  long  since  been  terminated."  Under 
a  similar  principle  it  has  been  held  that  in  equity,  if  not  in  law,  an 
action  may  be  brought  by  a  town,  for  itself  or  its  inhabitants,  to  pro- 
tect their  rights  under  a  bond  given  to  its  treasurer  one  hundred  and 
thirty  years  before,  without  having  an  administrator  appointed  so 
that  he  might  bring  the  suit.**  Courts  of  equity  appear  to  be  more 
accustomed  to  dispense  with  an  administrator  and  to  relax  the  rules 
requiring  administration  than  are  courts  of  law.* 

297.  Effect  of  Special  Circumstances. — ^While  an  heir  cannot,  as  a 
general  rule,  maintain  an  action  to  recover  the  assets  or  collect  the 
debts  due  the  estate,  still,  if  there  are  special  circumstances,  such  as 
fraud,  collusion,  insolvency  or  unwillingness  to  act  on  the  part  of  the 
personal  representative,  the  heir  may  bring  the  action  in  his  own 
name.*  The  most  important  of  these  exceptional  circumstanoes  in 
which  others  than  the  executor  or  administrator  are  permitted  to 
0ue  arises  where  the  personal  representative  of  the  deceased,  by  reason 

IS.  Clark  v.  Knox,  70  Ala.  607,  46  17.  Note:  112  A.  S.  E.  732. 

Am.  Bep.  93;  Moore  v.  Brandenburg^,  18.  Haidaway  v.  Dmmmond,  27  G«. 

248  111.  232,  93  N.  E.  733, 140  A.  S.  B.  221,  73  Am.  Dec.  730. 

206;  Johnston  v.  Johnston,  173  Mo.  Note:  4  Ann.  Caa.  196. 

91,  73  S.  W.  202,  96  A.  S.  B.  486,  61  .19.  Bnfford   v.   Hollimaa,   10   Tex. 

L.R.A,  166.  560,  60  Am.  Deo.  223. 

Note :  112  A.  S.  R.  732.  20.  Middletown  v.  Newport  Hoepital, 

14.  Johnston  v.  Johnston,  173  Mo.  16  R.  I.  319,  15  Atl.  800,  1  LJUL 
91  73  S.  W.  202,  96  A.  S.  E.  486,  61  191. 

L.B.A.  166.  1.  Clark  v.  Knox,  70  Ala.  607,  48 

15.  Hyde  v.  Stone,  7  Wend.  (N.  T.)  Am.  Rep.  93;  Moore  v.  Brandenburg, 
354,  22  Am.  Dec.  582.  248  lU.  232,  93  N.  E.  733,  140  A.  S. 

16.  Murdock  v.  Mitchen,  30  Ga.  74,  B.  206. 

76  Am.  Dec.  634;  Hyde  v.  Stone,  7       2.  Worthy  v.  Johnson,  8  0*.  236,  SS 
Wend.  (N.  Y.)  354,  22  Am.  Dec.  582.   Am.  Dec.  399. 
Note:  112  A.  S.  B.  732.  Note :  112  A.  S.  B.  732. 
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of  collusion  with  the  defendant,  is  derelict  in  the  perf onnance  of  Yds 
duty,*  as  where  it  is  shown  that  there  is  collusion  between  the  surviv- 
ing partner  and  the  executor,  the  latter  refusing  to  compel  an  account- 
ing by  the  former,  or  where  there  have  been  such  dealings  between 
the  two  as  render  it  probable  that  the  executor  will  not  make  a  bona 
fide  effort  to  secure  an  accounting.*  So,  where  the  administrator 
refuses  to  exercise  power  conferred  by  statute  to  disaffirm  a  transfer 
in  fraud  of  creditors  of  an  insolvent  estate,  it  has  been  held  that  a 
creditor  of  the  estate  may  bring  an  action  for  his  own  benefit  and 
that  of  the  other  creditors.'  The  refusal  or  inability  of  the  personal 
representative  to  bring  suit  has  likewise  been  recognized  as  an  excep- 
tion to  the  general  rule.*  Where  an  executor  or  administrator  refuses 
to  act,  or  &ere  is  fraud  or  collusion  or  some  other  similar  special 
circumstancee,  the  suit  to  recover  assets  may  be  brought  by  the  heirs, 
creditors,'  or  legatees.*  In  bringing  such  actions  it  is  customary  to 
avor  thai  an  application  has  been  made  to  the  personal  representative 
to  sue  and  that  he  has  refused  to  do  so,*  but  it  seems  that  it  is  not 
necessary  to  show  a  technical  refusal.**  In  all  such  cases  the  executor 
or  administrator  should  be  named  as  defendant.**  The  proceedings, 
moreover,  are  usually  equitable  ones,  since,  generally,  at  law  no  one 
but  the  personal  representative  may  sue.*' 

298.  Actions  Concerning  Estates  of  Deceased  Partners. — The  sur- 
viving partner  may  maintain  actions  at  law  for  the  purpose  of  col- 
lecting debts  due  the  firm,  to  the  exclusion  of  the  administrator  of 
the  deceased  partner,**  and  the  result  of  an  action  by  or  against  the 
survivor  will  be  binding  on  the  representative  so  long  as  they  are 
conducted  in  good  faith.**  So,  a  judgment  against  the  survivors  binds 
the  partnership  property  and  is  conclusive  on  all  the  members  of  the 
firm.**  Nor,  at  common  law,  is  it  proper  to  join  as  defendants  the 
representative  of  the  deceased  partner.**    This  is  due  to  the  fact  that 

8.  Vdentine  v.  Wyson,  123  Ind.  47,  11.  Worthy  v.  Johnson,  8  Qa.  236, 

23  N.  E.  1076,  7  L.R.A.  788;  Buchanan  62  Am.  Dec.  399;  Buchanan  v.  Buchan- 

▼.  Buchanan,  75  N.  J.  Eq.  274,  71  AtL  an,  75  N.  J.  Eq.  274,  71  Atl.  745,  138 

745,  138  A.  S.  R.  563,  20  Ann.  Cas.  A.  S.  R.  563,  20  Ann.  Cas.  91,  22 

91,  22  L.R.A.(N.S.)  454.  L.R.A.(N.S.)  454. 

Not«s:   14   Am.   Dec.    641,   642;   4  Notes:    50    L.RA.(N.S.)    333;    20 

Ann.  Cas.  194.  Ann.  Cas.  96. 

4.  Valentine  t.  Wysor,  123  Ind.  47,  12.  Thomas  v.  White,  3  Ldtt.  (Ky.) 
23  N.  E.  1076,  7  L.R.A.  788.  177, 14  Am.  Dec.  56. 

5.  Note:  50  LJt.A.(N.S./  333.  13.  Shields  v.  Fuller,  4  WiB.  102,  06 

6.  Note:  20  Ann.  Cas.  96.  Am.  Dec.  293. 

7.  Worthy  ▼.  Johnson,  8  Oa.  236,  62  See  generally,  Pabtnjebship. 

Am.  Dee.  399.  14.  Van  Kleeck  v.  MeCabe,  87  Midi. 

8.  Note:  4  Ann.  Cas.  195.  599,  49  N.  W.  872,  24  A.  S.  R.  182. 

9.  Worthy  v.  Johnson,  8  Ga.  236,  52      16.  Childs  v.  Hyde,  10  la.  294,  77 
Am.  Dec.  399.  Am.  Dec.  113. 

10.  McQlave  v.  Ktzgerald,  67  Neb.       16.  Wilder  v.  Keeler,  3  Paige   (N. 
417,  93  N.  W.  692,  2  Ann.  Cas.  867.       T.)  167,  23  Am.  Dec.  781;  New  En»- 
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the  judgments  against  them  are  in  different  rights,  the  one  against  the 
surviving  partner  bang  a  judgment  de  bonis  propriis,  and  that  against 
the  representative  being  de  bonis  testatoris.^'  The  early  rule  was  that 
an  action  could  be  brought  against  the  representative  of  a  deceased 
partner  for  the  recovery  of  a  partnership  debt  only  after  the  recovery 
of  a  judgment  therefor  against  the  survivor  and  the  return  of  an 
execution  thereon  unsatisfied.**  This  rule,  however,  has  been  modiiied 
in  a  number  of  jurisdictions  so  that  where  a  plaintiff  can  prove  the 
insolvency  of  the  survivor  and  thus  show  that  he  has  no  legal  remedy 
for  the  collection  of  the  debt  from  him,  he  may  enforce  payment  from 
the  decedent's  estate  without  suing  the  survivor,"  or  may  even  pro- 
ceed at  once  in  equity  against  the  estate  of  the  deceased  partner, 
though  the  survivor  is  solvent  and  within  the  jurisdiction  of  the 
court" 

299.  Set-off  in  Actions  by  Representatives. — A  set-off  may  be 
allowed  in  a  suit  brought  either  by  or  against  executors  or  adminie- 
trators,*  or  as  between  the  estates  of  two  decedents.'  In  the  abeenoe 
of  special  provision  in  the  laws  of  administration,  the  general  statutes 
of  set-off  are  determinative  of  the  question  whether  a  claim  in  favor 
of  the  estate  is  barred  by  failure  to  set  it  off  upon  the  allowance  of  a 
claim  in  favor  of  the  debtor  against  the  estate.'  Where  a  claim  is 
barred  by  the  statute  of  limitations  it  is  no  longer  available  as  a  set- 
off. Accordingly,  where  the  survivor  of  two  joint  debtors  pays  the 
joint  debt  after  expiration  of  time  when  the  creditor  could  have 
enforced  it  against  the  administrator  of  the  estate  of  the  deceased 
codebtor,  such  survivor  does  not  thereby  become  entitled  to  use  the 
claim  as  a  set-off  in  an  action  against  him  by  such  administrator.* 
As  a  general  rule  the  claim  against  the  estate  in  order  to  be  available 
as  a  set-off  must  be  duly  proved  and  allowed,  but  it  has  been  held 
that  such  a  claim  may  be  offset  in  chancery  though  the  claimant, 

land    Commercial    Bank    v.    Newport  46  Am.  Dee.  443;  Doggett  ▼.  Dill,  108 

Steam  Factory,  6  R.  I.  154,  75  Am.  111.  560,  48  Am.  Rep.  565. 

Dee.  688.  1.  Masonic  Sav.  Bank  v.  Bangs,  84 

Note:  65  Am.  Dec.  299.  Ky.  135,  4  A.  S.  R.  197;  Bosler  V. 

17.  Childs  V.  Hyde,  10  la.  294,  77  Exchange  Bank,  4  Pa.  St.  32,  45  Am. 
Am.  Dec.  113.  Dec.  665  and  note;  McLanghlin  t.  Win- 

18.  Pope  V.  Cole,  56  N.  Y.  124,  14  ner,  63  Wis.  120,  23  N.  W.  402,  63  Am. 
Am.  Rep.  198.  Rep.  273. 

19.  AJsop  V.  Mather,  8  Conn.  584,  21  See  generally,  Sbt-Oit  and  Godktis- 
Am.  Dec.  703 ;  Pearson  v.  Eeedy,  6  B.  olaiu. 

Mon.    (Ky.)   128,  43  Am.  Dec.  160;  2.  Brown  v.  Cresap,  81  W.  V».  316, 

Wilder  V.  Keeler,  3  Paig«  (N.  Y.)  167,  56  S.  E,  603,  9  L.RJL(N.S.)  997. 

23  Am.  Dee.  781;  Pope  v.  Cole,  55  N.  3.  Morton  v.  Bailey,  1  Scam.  (HL) 

Y.  124,  14  Am.  Rep.  198.  213,  27  Am.  Dec.  787. 

20.  Emannel  v.  Bird,  19  Ala.  596,  See  SxT-Orr  akd  CoavmoLAai. 
54  Am.  Dee.  200;  Camp  t.  Grant,  21  4.  Lovell  v.  Nelson,  11  AUm  (Mass.) 
Conn.  41,  54  Am.  Dec.  321  and  note;  101,  87  Am.  Dee.  706. 

Ladd  V.  Griswold,  4  Oilman  (Dl.)  25, 
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owing  to  an  agreement  of  the  administrator  to  allow  it,  neglected  to 
present  it  to  the  proper  tribunal  for  approval.*  The  immaturity  of 
the  claim  at  the  time  of  the  debtor's  death  does  not  prevent  its  use  as 
a  set-off  if  it  is  mature  at  the  commencement  of  the  action.* 

300.  Necessity  of  Set-off  Being  in  Same  Right. — The  generally 
recognized  rules  and  limitations  in  regard  to  the  doctrine  of  set-off 
apply  when  actions  are  brought  by  or  against  executors  and  adminis- 
trators.' The  most  important  of  these  limitations  having  application 
to  such  actions  is  that  the  right  of  set-off  may  be  exercised  only  where 
both  the  original  and  the  counterclaim  are  in  the  same  right.  So, 
where  an  executor  or  administrator  sues  for  a  debt  arising  after  the 
death  of  the  decedent,  the  defendant  cannot  set  off  a  debt  due  him 
from  the  decedent,  and  the  same  rule  applies  against  the  personal 
representative  when  he  is  defendant.*  An  additional  reason  of  the 
nde,  as  applied  where'  the  representative  brings  suit,  is  that  the  allow- 
ance of  the  set-off  or  counterclaim  would  necessarily  destroy  the 
equal  and  just  distribution  of  the  assets  belonging  to  the  estate  among 
the  creditors  in  every  case  where  the  assets  were  insufficient  to  pay 
all  the  debts  of  the  deceased.*  Accordingly,  it  has  been  held  that  a 
debt  due  from  a  decedent  cannot  be  set  off  by  the  defendant  in  an 
action  brought  against  him  by  an  administrator  to  recover  the  differ- 
ence between  the  amount  of  the  defendant's  bid  at  the  administrator's 
sale  of  the  decedent's  real  estate,  and  the  amount  at  which  such  real 
estate  subsequently  was  sold.**  Nor  can  an  executor  or  administrator 
purchase  in  his  individual  capacity  a  claim  against  the  estate  and 
set  it  off  in  a  suit  against  him  on  a  claim  against  his  testator  or 
intestate.  Thus,  he  cannot  purchase  such  a  claim  and  set  it  off 
against  a  legacy.  But  this  rule  was  held  not  to  apply  where  an 
executor  as  surety  for  a  legatee  paid  his  principal's  debt  and  sought 
to  set  off  the  amount  of  the  payment  against  the  claim  for  the  legacy, 
the  set-off  being  allowed  not  as  a  technical  set-off  but  as  an  equitable 
defense."    In  pleading  a  set-off  in  an  action  brought  against  him  by 

5.  Nims  T.  Rood,  11  Yt.  96,  34  Am.  son,  69  N.  T.  574,  17  Am.  Rep.  384; 
Dee.  669.  Jordan  v.  National  Shoe,  etc..  Bank, 

6.  Ainsworth  v.  Bank  of  Calif omia,  74  N.  Y.  467,  30  Am,  Rep.  319;  Singer- 
119  Gal.  470,  61  Pae.  952,  63  A.  S.  R.  ly  v.  Swain,  33  Pa.  St.  102,  75  Am. 
135,  39  L.R.A.  686;  Rosier  v.  Exchange  Dee.  681;  McLanghlin  v.  Winner,  63 
Bank,  4  Pa.  St.  32,  46  Am.  Dec.  665  Wis.  120,  23  N.  W.  402,  53  Am.  Sep. 
and  note.  273. 

7.  See  Skt-Off  akd  Counterclaim.       9.  Crews  v.  Williams,  2  Bibb  (Ky.) 

8.  Mills  V.  Lumpkin,  1  Ga.  511,  44  262,  4  Am.  Dec.  701;  McLaughlin  v. 
Am.  Dec.  677;  Crews  v.  Williams,  2  Wimier,  63  Wis.  120,  23  N,  W.  402,  53 
Bibb  (Ky.)  262,  4  Am.  Dec.  701;  Rich  Am.  Rep.  273. 

V.  Hayes,  101  Me.  324,  64  AtL  658,       10.  Singerly  ▼.  Swain,  33  Pa.  St. 
115  A.  S.  R.  321,  8  Ann.  Caa.  304;   102,  76  Am.  Dec.  681. 
LoveU  V.  Nelson,  11  AUen  (Mass.)  101,      11.  Romig    v.    Brdman,    5    Whart 
87  Am.  Dec.  706;  Patterson  v.  Patter-    (Pa.)  112,  34  Am.  Dec.  533. 
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an  executor  or  administrator  the  burden  of  proof  is  on  the  defendant 
to  show  that  the  counterclaim  is  due  from  the  plaintiff  in  the  same 
right  with  the  cause  of  action  declared  on.** 

301.  Statute  of  Limitations  in  Actions  by  Representative. — ^Under 
the  rule  that  when  the  statute  of  limitations  begins  to  run  it  will 
not  be  impeded  by  the  intervention  of  disabilities  short  of  positive 
enactments  prohibiting  suit  or  specific  statutory  exceptions,  it  is  very 
generally  held  that  where  the  statute  has  already  begun  to  run  on 
a  claim  at  the  time  of  the  creditor's  or  claimant's  death  its  operation 
is  not  suspended  pending  the  granting  of  letters  testamentary  or  of 
administration.*'  Certainly  it  will  not  be  suspended  where  the  delay 
is  attributable  to  the  party  whose  rights  are  affected.**  Where  no 
cause  of  action  accrues  prior  to  the  death  of  the  party  entiUed,  one 
view  is  that  the  statute  does  not  commence  to  run  until  administra- 
tion is  granted.  This  view  appears  to  rest  on  the  theory  that  a 
cause  of  action  does  not  exist  unless  there  is  a  person  in  existence 
capable  of  suing  or  of  being  sued.*'  But  this  distinction  has  been 
criticised.  There  is  more  reason,  it  is  declared,  for  tolling  the  statute 
in  such  a  case  than  when  the  cause  of  action  accrues  in  the  life- 
time of  the  decedent,  for  otherwise  the  persons  interested  have  the 
full  period  of  limitations  in  which  to  obtain  letters  and  commence 
action.**  In  any  event,  the  statute  begins  to  run  against  a  possessory 
action  from  the  time  when  the  representative  is  entitied  to  posses- 
sion and  to  sue  therefor.*' 

302.  Survivorship  in  Actions  by  Executors  and  Administrators. — 
The  subject  of  revival  of  actions  after  the  death  of  a  party  and  the 
survival  of  causes  of  action  is  fully  considered  elsewhere  in  this  work.** 
It  may  with  propriety  be  stated  here,  however,  that  where  the  suit 
has  not  yet  been  begun  and  the  cause  of  action  is  one  which  survives, 
the  executor  or  administrator  may  in  most  instances  bring  and  main- 
tain an  action  similar  to  that  which  the  decedent  could  have  insti- 
tuted.** So,  actions  already  begun  by  a  decedent  in  his  lifetime, 
unless  they  are  for  causes  of  action  which  die  with  the  person,  may 
in  similar  manner  normally  be  carried  on  by  the  personal  repre- 
sentative of  the  decedent**     The  methods  of  reviving  an  action 

12.  Loveil     T.     Nelson,     11     Alten       17.  Arnold  v.  Arnold,  36  N.  a  174, 
(Mass.)  101,  87  Am.  Dec.  706.  55  Am.  Dec.  434. 

13.  See  LiMrrATioN  of  Acnoirs.  18.  See   Abatekknt  ahd  Bxvivai., 
And  see  supra,  par.  234  et  seq.,  as  vol.  1,  p.  20  et  seq. 

to  limitation  on  time  for  filing  elfuma  19.  Stewart  y.  QrifBth,  217  U.  S. 
against  and  suing  estate.  323,  30  S.  Ct.  528,  54  U.  S.  (L.  ed.) 

14.  Nicks  V.  Martindale,  Harp.  L.  782, 19  Ann.  Cas.  639;  Davis  v.  Swan- 
(S.  C.)  135,  18  Am.  Dec.  657.  son,  54  Ala.  277,  26  Am.  Eep,  678. 

15.  Riner  t.  Biner,  166  Pa.  St.  617,       See  supra,  par.  11%,  aa  to  ehoses  in 
31  Atl.  347,  45  A.  8.  R.  693.  action  as  assets. 

16.  Tynan  v.  Walker,  36  CaL  634,       20.  Tate  v.  Shackelford,  24  Ala.  610, 
05  Am  Dec.  162.  60  Am.  Dec  488:  Petta  v.  laon,  11  Ga. 
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which  has  temporarily  abated  on  the  death  of  the  plaintiff  are  gen- 
erally statutory.  In  some  jurisdictions  the  old  chancery  method  of 
a  resort  to  a  bill  of  revivor  is  still  in  vogue.*  When  a  judgment  has 
already  been  obtained  the  procedure  may  be  a  scire  facias  instituted 
by  the  personal  representatives.*  The  personal  representatives  of  a 
deceased  litigant  against  whom  in  bis  lifetime  a  judgment  has  been 
entered  will  usually  be  recognized  as  having  standing  to  take  an 
appeal ;  *  and  in  order  that  an  appeal  may  be  taken  after  the  death 
of  the  plaintiff  from  a  judgment  against  several  defendants  entered 
before  the  death  of  the  plaintiff  the  personal  representatives  of  the 
deceased  plaintiff  most  be  joined  as  parties.*  Under  the  doctrine 
of  res  judicata  a  final  judgment  is  a  technical  bar  to  a  subsequent  suit 
on  the  same  point  or  matter,  not  only  when  the  second  suit  is  between 
the  same  parties  but  also  when  either  or  both  of  them  are  dead  and 
their  personal  representatives  have  been  substituted  as  the  litigants.' 

Ictions  to  Recover  AaseU 

303.  Duty  to  Collect  Assets  Generally. — One  of  the  chief  duties  of 
an  executor  or  administrator  is  to  collect  debts  due  to  the  estate,* 
even  from  heirs.'  This  is  included  in  the  general  duty  to  take  charge 
of  all  of  the  effects  and  personal  assets  belonging  to  the  decedent.* 
But  prejudicial  haste  and  dangerous  delay  are  alike  to  be  avoided.* 
It  has  been  held  that  the  pendency  of  an  appeal  from  an  order 
admitting  a  will  to  probate  will  not  excuse  a  delay  of  over  two 
years  on  the  part  of  executors  who  have  qualified  thereunder  to 
present  for  payment  claims  of  the  testator  against  the  estates  of  other 
deceased  persons.**    Nor  is  mere  nonresidence  of  the  debtor  of  itself 

151,  56  Am.  Dec.  419 ;  Barton  Co&l  Co.  First  Nat.  Bank  v.  Ludvigsen,  8  Wyo. 
▼.  Cox,  39  Md.  1,  17  Am.  Rep.  525.       230,  56  Pac.  994,  57  Pac.  934,  80  A.  S. 

1.  See  Abatemxnt  and  Revival,  vol.  R.  928. 

1,  p.  24.  Notes:  12  A.  S.  R.  311;  78  A.  S.  R. 

2.  Coombs  V.  Jordan,  3  Bland  (Md.)   190. 

284,  22  Am.  Dec.  236.  7.  Marvin  v.  Bowlby,  142  Mich.  245, 

See  generally,  Scirb  Facias.  105  N.  W.  751,  113  A.  S.  R.  574,  7 

3.  Main  v.  Brown,  72  Tex.  505,  10  Ann.  Cas.  559,  4  LJl.A.(N.S.)  189. 
8.  W.  571, 13  A.  S.  R.  823.  8.  Arnold  v.  Arnold,  124  Ala.  550, 

4.  See  Appeal  and  Eeror,  vol.  2,  27  So.  465,  82  A.  S.  R.  199;  Booth  v. 
p.  67.  Starr,  5  Day  (Conn.)  275,  5  Am.  Dec. 

5.  Hunt  V.  Butterworth,  21  Tex.  133,  149 ;  Merchants'  Nat.  Bank  v.  Weeks, 
73  Am.  Dec.  223.  53  Vt.  115,  38  Am.  Rep.  661. 

See  Judgments.  Note:  138  A.  S.  R.  536. 

6.  Morris  v.  Murphey,  95  Ga.  307,  9.  Pearson  v.  Gillenwaters,  99  Tenn. 
22  S.  E.  635,  51  A.  S.  R.  81;  Hayes  v.  446.  42  S.  W.  9,  63  A.  S.  R.  844. 
Rich,  101  Me.  314,  64  Atl.  659, 115  A.  10.  Cone  v.  Dunham,  59  Conn.  145, 
S.  R.  314;  Gray  v.  Hawkins.  8  Ohio  20  Atl.  311,  8  L.R.A.  647. 

St.  449, 72  Am.  Dec.  600;  Rock  Springs 

267 


Digitized  by  LjOOQ IC 


M  304,  306         EXECUTORS  AND  ADMINISTRATOSS  U  E.  C.  L. 

a  discharge  from  the  duty  to  use  due  diligence  in  collecting  debts 
owing  the  estate.^* 

304.  Liability  for  Failure  to  Collect  Assets. — ^A  distinction  has 
been  recognized  between  the  liability  of  an  executor  or  administrator 
for  loss  of  assets  received  and  failure  to  reduce  property  to  possession. 
There  is  a  tendency  to  hold  him  to  a  stricter  accountability  for  prop- 
erty which  actually  comes  into  his  hands  than  for  uncollected  assets.*' 
Moreover  the  courts  often  nominally  circumscribe  his  liability  in 
the  latter  connection  by  declaring  that  be  will  be  held  liable  only 
for  gross  negligence  or  wilful  default.**  But  under  the  proper  con- 
ception of  negligence  it  seems  safe  to  say  that  if  assets  are  lost  through 
the  neglect  of  the  representative  he  will  be  held  liable  therefor.** 
Conversely,  it  follows,  of  course,  that  he  is  not  liable  where  he  is 
without  fault,**  and  it  is  sometimes  so  declared  by  statute.** 

305.  Actions  at  Law  for  the  Recovery  of  Assets. — ^At  common  law 
no  action  could  be  maintained  by  an  executor  or  administrator  to 
recover  damages  for  an  injury  done  either  to  the  person  or  property 
of  his  testator  or  intestate.  The  statute  of  4  Edward  III,  chapter  7, 
however,  authorized  an  executor  to  maintain  trespass  for  an  injury 
to  the  goods  and  chattels  of  a  testator,  and  by  31  Edward  III,  chap- 
ter 11,  this  remedy  was  extended  to  administrators,*'  and  the  right 
to  maintain  such  actions  is  now  universally  recognized.*'  The  per- 
sonal representatives  of  a  deceased  person  may  likewise  bring  an 
action  of  trover  in  proper  cases  to  recover  personal  property  belong- 
ing to  the  estate.**  It  is  sometimes  held  that  to  maintain  trover 
the  administrator  must  have  had  actual  possession,  but  the  great 
weight  of  authority  is  otherwise,  the  action  being  made  to  rest  on 
his  right  of  property,  which  draws  after  it  the  right  of  possession.** 

11.  WillianiB  v.  Williiuns,  79  N.  C.  Pa.  St.  473,  75  Am.  Dec.  673;  Re 
417,  28  Am.  Rep.  330.  Skeer,  236  Pa.  St  404,  84  Atl.  787,  42 

12.  Osgood  v.  Franklin,  2  Johns.  Ch.  L.R.A.(N.S.)  170. 

(N.  T.)  1, 7  Am.  Deo.  513;  In  re  Nyce,  Note:  14  Am.  Deo.  65. 

5  Watts  &  B.  (Pa.)  254,  40  Am.  Dec.  16.  Scarborough   v.   Watkins,   0   B. 

498.  Mon.  (Ky.)  540,  50  Am.  Dec.  528. 

See  supra,  par.  140  et  seq.,  as  to  16.  Howell  v.  Anderson,  66  Neb.  675, 

care  required  in  conserving  property.  92  N.  W.  760,  61  L.RA.  313. 

13.  Thomas  v.  White,  3  Litt.  (Ky.)  17.  See  Abateuei7t  and  Rbvivai^ 
177,  14  Am.  Dec  56  and  note;  Webb's  vol.  1,  p.  29  et  seq. 

Estate,  165  Pa.  St.  330,  30  Atl.  827,  44  18.  Foster  v.  Bates,  12  M.  &  W. 
A.  S.  R.  666 ;  Darrel  v.  Eden,  3  Desaus.  226, 13  L.  J.  Ezch.  88, 2  Eng.  EuL  Gas. 
(S.   C.)    241,  4   Am.  Dec.   613;   Mc-  129. 

Connico  v.  Cnrzen,  2  Call  (Ya.)  358,  19.  Stewart  v.  Kearney,  6  Watt* 
1  Am.  Dec.  540.  (Pa.)  453,  31  Am.  Dee.  482  and  note. 

14.  Scarborough  v.  Watkins,  9  B.  20.  Kent  v.  Bothwell,  152  Mass.  341, 
Mon.  (Ky.)  540,  50  Am.  Dec.  528;  25  N.  E.  721,  9  L.R.A.  258;  Morton  t. 
Williams  v.  Williams,  79  N.  C.  417,  28  Preston,  18  Mich.  60,  100  Am.  Dec. 
Am.  Rep.  330;  Charlton's  Appeal,  34  146. 
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Both  the  action  of  trespass  *  and  of  trover  may  be  brought  by  an 
executor  or  administrator  for  injury  to  or  conversion  of  property 
belonging  to  the  estate  occurring  after  the  decedent's  death  and  before 
the  grant  of  letters  of  administration.*  For  example,  an  adminis- 
trator was  allowed  to  maintain  trover  for  conversion  of  a  certificate  of 
stock,  against  one  who  received  it  from  an  heir  as  security  for  a 
debt,  where,  after  the  death  of  the  intestate  owning  the  certificate 
and  before  the  appointment  of  the  administrator,  the  widow  and  heirs 
indorsed  it,  and  caused  it  to  be  sent  by  one  of  the  heirs  to  a  certain 
person  for  sale.*  The  action  of  replevin  is  also  available  to  recover 
possession  of  chattels  belonging  to  the  decedent  *  or  to  obtain  possee- 
don  of  papers  belonging  to  the  estate*  Debt  may  be  brought  to 
recover  money  held  in  trust  for  the  decedent,*  and,  generally,  indebi- 
tatus assumpsit  on  the  common  counts  to  recover  money  constituting 
assets.' 

306.  Proceedings  in  Equity. — An  executor  or  administrator  may 
bring  proceedings  in  equity  with  reference  to  the  estate  of  the  dece- 
dent,* and,  under  the  general  rule  that  be  may  pursue  equitable 
assets,  as  well  as  legal,  and  that  be  may  resort  to  a  court  of  equity 
for  the  purpose,*  in  a  proper  case  he  is  entitled  to  file  a  bill  for  dis- 
covery and  accounting,"  even  where  the  administration  proceedings: 
are  being  conducted  in  another  court.**  He  may  also  invoke  equi- 
table relief  against  the  threatened  violation  of  a  contract  of  the  dece- 
dent involving  secret  manufacturing  processes  discovered  by  the  dece- 
dent.** And,  likewise,  equitable  proceedings  are  available  to  compel 
written  instruments  to  be  delivered  up  for  cancellation  in  proper 
cases.  Thus  it  has  been  held  that  a  court  of  equity  may  at  the 
instance  of  an  executor  direct  that  a  release  and  assignment,  held 
by  the  defendant  and  purporting  to  have  been  executed  by  the  testa- 

1.  Poster  V,  Bates,  12  M.  &  W.  226,  Tnrk  v.  Turk,  3  Ga.  422,  46  Am.  Dec. 
13  L.  J.  Ezch.  88,  2  Eng.  Rnl.  Cas.  434. 

129.  See  supra,  par.  61  et  seq.,  as  to  the 

2.  Morton  ▼.  Preston,  18  Mioh.  60,  jorisdietion  of  courts  of  equity  in  ref- 
100  Am.  Dec  146.  eience  to  decedent's  estate. 

3.  Morton  v.  Preston,  18  Mich.  60,  9.  Beith  v.  Porter,  119  Mich.  365, 
100  Am.  Dec.  146.  78  N.  W.  336,  76  A.  8.  R.  402. 

4.  Kent  t.  Bothwell,  152  Mass.  341,  10.  Shrum  y.  Simpson,  155  Ind.  160, 
25  N.  E.  721,  9  L.RA.  258.  67  N.  E.  708,  49  L.R.A,  792;  Ewing 

5.  Divine  v.  Unaka  Nat.  Bank,  126  v.  Handley,  4  Litt.  (Ky.)  346,  14  Am. 
Tenn.  98,  140  S.  W.  747,  39  L.E-A..  Dec.  140;  Eisentraut  v.  Cornelius,  134 
(N.S.)  586.  Wis.  532,  115  N.  W.  142,  126  A.  S. 

6.  Emery  v.  Neighbour,  7  N.  J.  L.  R.  1027. 

142, 11  Am.  Dec  541.  11.  Eisentraut    v.    Cornelius,    134 

7.  Lavson  v.  Lawson,  16  Oratt  Wis.  532, 115  N.  W.  142, 126  A.  8.  R. 
(Va.)  230,  80  Am.  Dec  702.  1027. 

8.  Leahy  v.  Haworth,  141  Fed.  850,  12.  Peabody  v  Norfolk,  98  Mass. 
73  C.  C.  A.  84,  4  L.R.A.(N.S.)  657;  452,  96  Am.  Dec  664. 
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tor,  be  delivered  up  to  be  canceled  as  not  being  the  act  or  writing 
of  the  testator.** 

307.  Summary  Proceedings  for  Discovery  of  Assets. — ^In  addition 
to  other  remedies  at  law  and  in  equity  for  the  recovery  of  property 
of  a  decedent's  estate,  a  summary  proceeding  in  the  probate  court 
is  provided  in  many  of  the  states,  whereby  an  examination  and  dis- 
covery may  be  had,  and  in  some  states  the  production  and  deliver}' 
of  property  suspected  to  be  concealed,  embezzled  or  wrongfully  with- 
held may  be  compelled.  Such  statutes  furnish  a  more  speedy  and 
less  expensive  mode  of  detecting  the  existence  or  location  of  the 
property  of  the  estate  than  the  ordinary  remedy  of  bill  of  discovery 
in  equity  or  replevin  or  other  action  at  law.**  It  has  been  decided 
that  compelling  a  person  to  disclose  his  possession  of  any  property 
of  a  decedent's  estate,  or  his  knowledge  concerning  such  estate,  on 
penalty  of  imprisonment  for  refusal  in  proceedings  on  behalf  of  the 
estate,  being  a  remedial  and  not  a  penal  proceeding,  is  not  within 
the  constitutional  provisions  against  making  any  person  a  witness 
against  himself  in  a  criminal  action,  and  against  unreasonable  searches 
and  seizures.*'  In  summary  proceedings  provided  by  statute  for  the 
discovery  of  concealed  assets  of  an  estate  of  a  decedent,  contested  rights 
and  title  of  property  between  the  executors  and  others  cannot  be 
tried.**  Statutes  providing  summary  proceedings  upon  the  petition 
or  affidavit  of  a  person  interested  in  the  estate  of  a  decedent  for  the 
purpose  of  discovering  assets  of  such  estate  alleged  to  be  concealed, 
embezzled  or  wrongfully  withheld  may  be  applied  as  well  against 
executors  and  administrators  as  against  persons.*^  And  it  seems  that 
in  some  states  they  may  be  brought  by  creditors  against  the  personal 
representatives.** 

308.  Right  of  Distributees  and  Creditors  to  Pursue  Assets. — It 
is  the  uniform  doctrine  of  equity  that  trust  funds  transferred  by  the 
trustees  to  third  persons  having  knowledge  of  their  trust  character 
still  remain  impressed  with  the  obligation  of  the  trust  in  the  hands 
of  the  holder,  and  are  subject  to  be  reclaimed  by  suit  in  the  name  of 
their  trustees,  or  in  that  of  the  beneficiaries  of  the  trust,  and  restored 
to  the  trust  fund.**  This  doctrine  is  applied  to  assets  transferred  by 
an  executor  or  administrator.**    Whenever  he  violates  his  trust  suid 

15.  Leidb  v.  Everheart,  4  T.  B.  Mon.  Hombarger  t.  Humbaiger,  72  Kan. 
(Ky.)  379,  16  Am.  Deo.  160.  See  412,  83  Pao.  1096,  115  A.  S.  B.  204 
infra,  par.  309,  as  to  setting  aside  and  note. 

fraudulent  eonveyaneea.  17.  Note:  115  A.  S.  E.  218. 

14.  Note:  115  A.  S.  R.  209.  18.  ShurtlefE  v.  Right,  66  W.  Va. 

16.  Levy    t.    Superior    Court,  106  582,  66  S.  E.  719,  136  A.  S.  R.  104L 
Cal.  600,  38  Pao.  965,  29  LJl.A.  811      19.  See  Tbubtb. 

and  note.  20-  Deobold  v.  Oppetmann,  111  N. 

18.  Moore  v.  Brandenbmg,  248  HI.  Y.  531, 19  N.  E.  94,  7  A.  8.  B.  760,  2 
232,  93  M.  E.  733,  140  A.  S.  B.  206;   L.R.A.  644. 
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another  person  knowingly  takes  advantage  of  the  devastavit,  he  la 
answerable  to  those  interested  in  the  estate.*  Both  creditors  or  dis- 
tributees may  follow  into  the  hands  of  third  persons  assets  of  the 
estate  which  they  have  been  enabled  to  obtain  by  their  collusion  with 
the  representative.'  And  if  an  executor  or  administrator,  being  at 
the  same  time  himself  a  distributee,  wastes  the  estate,  the  other 
distributees  of  the  estate  have  a  right  to  have  so  much  of  his  portion 
of  the  estate  appropriated  to  their  own  use  as  will  be  sufficient  to 
make  good  any  waste  or  misapplication  of  assets  which  has  occurred 
during  his  administration.'  As  a  general  rule,  moreover,  a  creditor 
may  follow  the  assets  of  his  debtor  into  the  hands  of  a  distributee 
even  after  the  administration  is  closed,  and  regardless  of  whether  the 
assets  are  real  or  personal  property.  The  only  limitation  on  this  right 
in  many  jurisdictions  is  that  the  creditor  must  sue  on  his  claim  within 
the  statutory  term  applicable  to  it.*  So  it  seems  that  as  the  assets 
are  always  bound  to  the  creditor,  he  may  pursue  theim  in  the  hands 
of  the  legatee,  even  though  the  testator's  effects  would  have  been 
sufficient  to  pay  both  debts  and  legacies.* 

Actions  to  Avoid  Decedent t  Conveyane€$ 

309.  Common  Law  Right  of  Personal  Representative  Generally.— 
There  is  some  conflict  as  to  the  right  of  the  executor  or  administrator 
of  a  deceased  grantor  to  attack  a  deed  of  the  deceased  on  the  ground 
that  it  is  fraudulent  as  to  creditors,  but  the  generally  accepted  rule 
seems  to  be  that  the  representative,  in  the  absence  of  a  statutory  pro- 
vision granting  the  right,  has  no  power  to  attack  such  a  conveyance 
either  at  law  or  in  equity,  even  though  the  estate  of  the  deceased  is 
insufficient  to  pay  the  creditors.*    According  to  this  theory  the  exec- 

1.  Brewer  v.  Hntton,  45  W.  Va.  106,  6.  Davis  v.  Swanson,  54  Ala.  277,  26 
30  S.  E.  81,  72  A.  S.  R.  804.  Am.  Rep.  678;  Sifford  v.  Cutler,  244 

2.  Murray  v.  Blatchford,  1  Wend.  DL  234,  91  N.  E.  428, 135  A.  S.  R.  326 
(N.  T.)  583,  19  Am.  Deo.  537;  Petrie  and  note,  18  Ann.  Caa.  36  and  note; 
▼.  Clark,  11  Serg.  &  R.  (Pa.)  377,  14  Ewing  v.  Handley,  4  litt.  (Ky.)  346, 
Am.  Dec.  636  and  note;  Johnston  v.  14  Am.  Dec.  140;  Snodgrass  t.  An- 
Lewis,  1  Rice  £q.  (S.  C.)  40,  33  Am.  drews,  30  Misa.  472,  64  Am.  Dec.  169; 
Dec.  74;  Sneed  v.  Hooper,  Cooke  Geoige  t.  Williamson,  26  Mo.  190,  72 
(Tenn.)  200,  5  Am.  Dec.  69L  Am.  Dee.  203;  Coltraine  v.  Cansey,  38 

3.  Lang  v.  Brown,  21  Ala.  179,  66  N.  C.  246,  42  Am.  Dec.  168;  Osborne 
Am.  Dec.  244.  y.  Moss,  7  Johns.  (N.  T.)  161,  5  Am. 

4.  Ttimer  v.  Chambezs,  10  Smedes  Dec.  252  and  note;  Connell  v.  Chand- 
ft  M.  (Miss.)  308,  48  Am.  Dee.  761  ler,  13  Tex.  5,  62  Am.  Deo.  545;  Hunt 
and  note.  v.  Bntterworth,  21  Tex.  133,  73  Am. 

Note :  112  A.  S.  R.  1022.  Dee.  223;  Peaslee  v.  Barney,  1  D.  Chip. 

See   generally,   Desokbtt  MSD  Da-  (Yt.)  331,  6  Am.  Dec.  743;  Martin  v. 

■nasuTiom,  vol.  9,  p.  92  et  seq.  Martin,  1  Vt  91, 18  Am.  Dee.  675. 

6.  Davis  V.  Newman,  2  Bob.  (Ya.)       Notes:  78  A.  8.  R.  177;  135  A.  S.  R. 

664,  40  Am.  Dee.  764.  330;  8  L.R.A.(N.S.)  213;  18  Ann.  Caa. 

See  WiLU.  37. 
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utor  does  not  represent  the  creditors  in  the  matter  of  such  property, 
is  not  their  agent  or  trustee,  and  hence  cannot  pursue  the  property 
for  the  satisfaction  of  their  debts ; '  as  to  such  a  conveyance  the 
personal  representative  being  deemed  to  stand  in  the  shoes  of  the 
decedent  is  bound  by  his  acts.*  An  exception  to  the  general  rule 
has  been  advanced  in  several  jurisdictions  to  the  effect  that  if  the 
conveyance  has  not  been  entirely  consummated,  the  property  is  assets 
of  the  estate  of  the  deceased,  and  it  is  the  duty  of  the  representative  to 
protect  such  assets,  and  to  that  extent  he  may  attack  the  convey- 
ance.* This  distinction,  however,  rests  largely  upon  the  character 
of  the  transaction  as  being  merely  voidable  or  absolutely  void.  If 
void,  then  no  title  passes,  and  of  course  the  administrator's  rights 
are  unaffected.  If  only  voidable,  then  under  the  common  law  rule 
the  executor  or  administrator  has  no  standing  to  sue  for  the  prop- 
erty. The  sole  remedy  of  the  creditors  at  common  law  is  to  hold 
the  fraudulent'  transferee  as  an  executor  de  son  tort.  But  under 
statutes  making  the  transfer  void  and  under  the  modern  conception 
of  an  executor  or  administrator  as  occupying  a  dual  relation  whereby 
he  represents  both  the  estate  and  creditors,  the  old  common  law 
doctrine  would  seem  to  have  no  place.*"  There  is,  moreover,  a  class 
of  cases  which,  while  sometimes  cited  as  holding  that  an  executor  or 
administrator  can  under  no  circumstances  impeach  a  fraudulent  con- 
veyance by  his  decedent,  cannot  properly  be  given  such  broad  appli- 
cation ;  for  in  them  it  either  affirmatively  appears  that  the  estate  was 
insolvent  or  else  the  contrary  does  not  appear.  Under  such  circum- 
stances the  recovery  would  inure  to  the  benefit  of  the  heirs  or  dis- 
tributees, which,  of  course,  could  not  be  countenanced.**  So,  where 
creditors  are  given  a  statutory  lien  on  real  estate  immediately  upon 
the  decedent's  death,  a  deed  not  delivered  until  after  the  death  of 
the  grantor,  even  if  operative  for  any  other  purpose,  is  ineffective 
as  against  creditors,  and  hence  equity  will  not  interfere  at  the  instance 
of  the  personal  representative.**    As  between  the  representative  and 

7.  Peasle«  v.  Barney,  1  D.  Chip.  181,  38  Am.  Deo.  678;  Ejlboozne  y. 
(Vt.)  331,  6  Am.  Dec.  743.  Fay,  29  Ohio  St.  264,  23  Am.  Rep. 

Note:  135  A.  B.  R.  330.  741;    Chester    Connty    Trust    Co.    v. 

8.  Chotean  v.  Jones,  11  HI.  300,  60  Pogh,  241  Pa.  St.  124,  83  Atl.  319, 
Am.  Dec.  460  and  note;  Sifford  v.  Ann.  Cas.  1915B  211,  50  L.RJl.(N.S.) 
Cutler,  244  111.  234,  91  N.  £.  428,  135  320  and  note. 

A.  S.  B.  326,  18  Ann.  Cas.  36  and  See  infra,  par.  311.  And  see  g«i- 
note.  erally,  Fraddulknt  Convbtances. 

9.  Babooek  v.  Booth,  2  HiU  (N.  Y.)       11.  Note:  50  LJl_A..  321. 

181,  38  Am.  Dec.  578 ;  Kilboume  v.  And  see  Dkscsbnt  jlsd  DianffBurioH, 

Fay,  29  Ohio  St.  264,  23  Am.  Rep.  vol.  9,  p.  90  et  seq. 

741;  Hunt  v.  Bntterworth,  21  Tex.  133,  12.  Roeseau  v.  Blean,  131  N.  Y.  177, 

73  Am.  Dec  223  and  note.  30  N.  E,  52,  27  A.  S.  R.  578. 

Notea:  50  L.R.A.  333;  18  Ann.  Gas.  As  to  effect  of  deed  delivered  after 

39.  death   of   grantor   generally,    and   aa 

10.  Babeo^  ▼.  Booth,  2  Hill  (N.  Y.)  against  ereditoia  in  aUwaee  U  statu- 
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the  heirs  and  distributees,  the  right  to  sae  to  set  aside  conveyaaces  by 
the  decedent  ia  treated  elsewhere  in  this  work.^' 

310.  Right  as  Affected  by  Solvency  or  Imolveacy  of  Estate. — ^In 
a  considerable  number  of  jurisdictions,  the  executor  or  administrator 
is  now  considered  as  representing  the  creditors  of  the  decedent  when 
the  estate  is  insolvent,  and  hence  as  entitled  to  attack  a  conveyance 
by  the  decedent  in  fraud  of  his  creditors.**  This  view  is  based  on 
the  theory  that  an  executor  or  administrator,  when  the  estate  is  insol- 
vent, may  be  likened  to  a  receiver,  bound  in  his  capacity  as  repre- 
sentative of  the  heirs  and  devisees,  but  not  bound  in  his  capacity 
as  representative  of  the  creditors.  Hence  he  may  sue  to  set  aside  the 
conveyance  and  apply  the  proceeds  to  the  payment  of  the  claims  of 
creditors,  provided  that  otherwise  there  is  an  insufficiency  of  assets.*' 
Likewise  it  follows  that  the  heirs  need  not  be  joined  as  parties ;  ** 
and  it  seems  that  it  is  not  necessary  that  even  the  creditors  should 
be  joined.*^  No  such  right  is  recognized  when  the  estate  is  solvent 
so  that  the  recovery  would  inure  merely  to  the  benefit  of  heirs  or 
distributees  by  augmenting  the  property  available  for  the  payment 
of  debts.*'  But  it  has  been  held  that  when  real  estate  fraudulently 
conveyed  is  actually  required  for  the  payment  of  debts,  proceedings 
to  obtain  possession  may  be  instituted  at  once,  without  waiting  until 
other  real  estate  has  been  sold.**  Although  the  general  rule  ia  that 
fraudulent  conveyances  cannot  be'  assailed  in  equity  by  creditors  until 
they  have  recovered  judgment  and  had  execution  returned  unsatisfied, 
this  rule  does  not  apply  where  the  recovery  of  such  judgment  is  impos- 
sible because  of  the  death  of  the  debtor.  Hence  it  is  that  in  juris- 
dictions permitting  an  executor  or  administrator  to  impeach  fraudu- 
lent conveyances  of  the  decedent  it  is  not  necessary  that  the  claims 

tory  lien,  see  Dekds,  voL  8,  p.  988  «t  Pac.  994,  57  iPae.  934,  80  A,  S.  K.  928. 

seq.  Note:  18  Ann.  Cas.  39. 

13.  See  Descknt  and  DiSTBiBUTioir,  16.  Hangen  v.  Hachemeister,  114  N. 
vol.  9,  p.  120  et  seq.  Y.  566,  21  N.  E.  1046,  11  A.  S.  E. 

14.  Ohm  V.  Superior  Court,  85  Gal.  691,  5  L.R.A.  137. 

545,  26  Pse.  244,  20  A.   S.  R.  245;       Note :  135  A.  S.  R.  333. 

Blackman  v.  Baxter,  Reed  &  Co.,  125       16.  Smith  v.  Qrim,  26  Pa.  St.  95, 

la.  118,  100  N.  W.  175,  2  Ann.  Cas.  67  Am.  Dec.  400  and  note. 

707  and  note,  70  LJI.A.  250;  Babeock       17.  Hunt   v.  Bntterworth,   21   Te.x. 

V.  Booth,  2  Hill  (N.  Y.)  181,  38  Am.  133,  73  Am.  Dec.  223. 

Dec.  578;  Hangen  v.  Hachemeister,  114       18.  Sifford  v.  Cutler,  244  HI.  234,  01 

N.  Y.  566,  21  N.  E.  1046,  11  A.  S.  R.   N.  E.  428,  135  A.  S.  R.  826,  18  Ann. 

691,  5  L.R.A.  137;  Stewart  v.  Kearney,   Cas.  36;  G«orge  v.  WiUiamson,  26  Mo. 

6  Watte  (Pa.)  453,  31  Am.  Dec.  482  190,  72  Am.  Dec.  203. 

and  note;  Chester  County  Trust  Co.  v.       Notes:  135  A.  S.  R.  330,  338;  50 

Pngh,  241  Pa.  St.  124,  88  AU.  319,  L.R.A.(N.S.)  321, 

Ann.  Cas.  1915B  211,  50  LJl.A.(N.S.)       19.  Tenney  t.  Poor,  14  Gray  (Mass.) 

320  and  note;  Rock  Springs  First  Nat.   500,  77  Am.  Dec  340. 

Bank  ▼.  Lodvigsen,  8  Wyo.  230,  56 
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of  creditors  should  have  been  reduced  to  judgment.***  In  a  proper 
case  it  has  been  held  that  an  executor  or  administrator  may  bring 
{HToceedings  to  have  a  fraudulent  deed  declared  to  be  a  mortgage,* 
or  to  have  a  fraudulent  mortgage  declared  to  be  void  as  against  tb« 
rights  of  creditors.* 

311.  Statutory  Avoidance  of  Fraudulent  Conveyances. — In  many 
jurisdictions  an  executor  or  administrator  of  an  insolvent  estate  has 
statutory  authority  to  avoid  a  conveyance  by  his  decedent  in  fraud 
of  his  creditors.*  These  statutes  are  of  various  sorts,  some  authoriz- 
ing suits  to  recover  personal  property,  others  suits  to  set  aside  con- 
veyances of  realty  before  subjecting  it  to  sale  for  ihe  payment  of 
debts,  and  still  others  merely  providing  that  the  real  estate  hable 
to  be  sold  for  the  payment  of  debts  includes  all  that  the  decedent 
may  have  conveyed  with  intent  to  defraud  creditors.*  But  it  has  been 
held  that  the  representative's  authority  in  this  connection  is  not 
enlarged  by  a  statute  authorizing  him  to  sell  land  to  which  the 
deceased  "had  claim  or  title"  at  the  time  of  his  death.' 

312.  Separate  Actions  by  Creditors. — The  right  of  creditors  them- 
selves directly  to  attack  the  fraudulent  conveyances  of  their  deceased 
debtor  belongs  primarily  to  another  article.*  But  it  seems  proper 
here  to  state  that  where  the  executor  or  administrator  is  powerless  to 
impeach  the  conveyance  although  the  estate  is  insolvent,  a  creditor 
is  not  without  remedy.  Under  the  common  law  rule  he  may  hold 
the  fraudulent  grantee  as  an  executor  de  son  tort,'  and  bring  appro- 
priate proceedings  in  equity  to  set  aside  the  conveyance,  joining  the 
executors  or  administrators  as  defendants.*  It  has  been  held  that 
such  proceedings  are  not  within  a  statutory  inhibition  of  suit  against 
an  administrator  of  an  insolvent  estate,  since  the  suit  would,  if  success- 
ful, result  in  benefit  to  the  estate  without  charging  it  with  any  costs.* 
However,  it  seems  in  order  to  have  proper  standing  the  creditor  must 
be  one  whose  claim  has  been  allowed  by  the  administrator,  or  is 

20.  Note:  135  A.  S.  B.  339.     See  7.  See  supra,  par.  309;  infn,  par. 

Fbaudulskt  CoirvETAKCES.  664  et  seq. 

1.  Bradbury  v.  Davenport,  114  CaL  8.  SnodgTass  v.  Andrews,  30  Miss. 
593,  46  Pao.  1062,  66  A.  S.  B.  92.  472,  64  Am.  Dee.  169;  Peaslee  v.  Baz^ 

2.  Hangen  v.  Hachemeister,  114  N.  ney,  1  D.  Chip.  (Vt.)  331,  6  Am.  Dee. 
7.  566,  21  N.  E.  1046, 11  A.  S.  B.  691,  743;  George  v.  Williamson,  26  Mo. 
5  L.RJL.  137.  190,  72  Am.  Dec.  203. 

3.  Beith  v.  Porter,  119  Mich.  365,  See  snpra,  par.  63,  as  to  eqnity'a 
78  N.  W.  336,  75  A.  S.  R.  402.  iurisdiction  of  creditors'  bills  general- 
Notes:  135  A.  S.  R.  336;  18  Ann.  ly,  so  far  as  concema  administration 

Cas.  40.  ot  decedents'  estates. 

4.  Note:  50  L.BjL(N.S.)  328.  9.  Snodgrass  t.  Andrew,  30  Miss. 
6.  Sifford  v.  Cntler,  244  EL  234,  91  472,   64   Am.    Dec.   169;   Amsterdam 

N.  £.  428, 136  A.  S.  R.  326  and  note,  First  Nat.  Bank  y.  Shuler,  153  N.  T. 
18  Ann.  Cas.  36.  163,  47  N.  E.  262,  60  A.  8.  B.  60L 

6.  See  FBAXJWJhon  Convktamoxs. 
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evidenced  by  a  judgment.**  And  it  ha£  been  held  that  it  must 
appear  by  a  settlement  of  the  estate  that  it  is  otherwise  insufficient  to 
pay  debte.*^ 

'Aetiotu  Of  to  Real  Ettatt 

313.  Rights  of  Heirs  u  to  Actions  Affectiiig  Real  Estate. — Generally 
the  light  at  litigation  eonceming  the  realty  of  a  decedent  is  in  the 
heiis.***  So  it  has  been  held  that  tibe  heir  is  tiie  proper  person  to  bring 
an  action  to  declare  a  resulting  trust  in  land,  though  it  arises  out  of  the 
bidding  in  of  properly  covered  by  a  deed  of  trust  given  to  secure  a 
loan  of  money,  a  part  of  which  was  advanced  by  the  ancestor.**  On 
the  other  hand  it  has  been  held  that  an  executor  may  sue  for  the 
specific  performance  of  a  contract  for  the  purchase  of  land  from  his 
testator  where  it  is  provided  by  statute  that  the  executor  of  a  vendor 
in  an  executory  contract  may  convey  the  land  to  the  purchaser ;  ** 
and  likewise  that  an  executor  may  prosecute  a  suit  to  get  aside,  for 
failure  of  consideration,  his  testator's  deed  conveying  land  which  he 
Is  authorized  by  the  will  to  sell.*' 

314.  Ejectment  by  Executor  or  Administrator. — ^As  a  general  rule 
only  the  heirs  or  devisees  may  maintain  ejectment  to  recover  real 
property  belonging  to  the  estate.*'  The  personal  representative  may, 
however,  under  certain  circumstances  bring  the  action.  Thus,  where 
the  will  of  the  decedent  gives  him  the  right  of  possession  the  right 
to  sue  in  ejectment  may  follow  an  incident.*'  And  apart  from 
testamentary  directions  the  executor  or  administrator  may  proceed 
under  statutes  in  some  jurisdictions  and  may  maintain  ejectment  for 
the  benefit  of  the  heirs,*'  especially  when  the  heirs  are  not  recognized 
as  empowered  to  bring  such  a  suit  until  after  the  decree  of  distribu- 
tion.*' So  also,  the  same  right  may  be  conferred  by  a  statute  giving  the 
right  of  possession  of  real  estate  to  the  executor  and  administrator." 

10.  Ohm  T.  Superior  Court,  85  Cal.  p.  47,  aa  to  surviTability  of  eanses  of 
545,  26  Pao.  244,  20  A.  S.  R.  245.  action  for  rescission. 

11.  Chamberlayne  v.  Temple,  2  16.  McQuitty  v.  Wilhite,  218  Mo. 
Band.    (Va.)   384,  14  Am.  Dec.  786.  586,  117  S.  W.  730, 131  A.  S.  E.  561. 

12.  Sturgeon  v.  Schaumborg,  40  Mo.  As  to  the  right  to  maintain  ejectment 
482,  93  Am.  Dec.  311.  See  Dbscekt  generally,  see  Ejkctubnt,  toL  Q,  p. 
AND  DiSTRiBUTioir,  vol.  9,  p.  113  et  838  et  seq.,  882. 

seq.  17.  Note :  15  Ann.  Caa.  509. 

13.  Johnston  v.  Johnston,  173  Mo.  18.  McFarland  v.  Stone,  17  Vt.  166, 
91,  73  S.  W.  202,  96  A.  S.  R.  486,  61  44  Am.  Dee.  326. 

L.R.A.  166.  19.  Doyle  v.  Wade,  23  Fla.  90,  1 

14.  Stewart  v.  Griffith,  217  D.  8.  So.  516,  11  A.  S.  R.  334. 

323,  30  S.  Ct.  528,  54  U.  8.  (L.  ed.)  20.  Curtis  ▼.  Herrick,  14  Cal.  117, 

782,  19  Ann.  Cas.  639.  73  Am.  Dec.  632;  Tillson  v.  Holloway, 

15.  White  V.  Bailey,  65  W.  Va.  573,  90  Neb.  481, 134  N.  W.  232,  Ann.  Cm. 
64  S.  E.  1019,  23  L.R.A.(N.S.)  232.  1913B  78. 

See  Abatexstt  and  Reviyaij,  vol.  1, 
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His  right  is  not  necessarily  cut  off  by  the  fact  that  he  has  sold  the  land. 
Thus,  where  a  deed  is  necessary  to  pass  the  titie,  it  has  been  held 
that  he  may  sue,  though  he  has  sold  the  land  and  the  sale  has  been 
confirmed,  if  no  deed  has  passed.*  In  jurisdictions  in  which  an  exec- 
utor or  administrator  ia  entitled  to  the  possession  of  real  estate  of 
which  his  intestate  died  seised,  it  seems  that  he  may  maintain  eject- 
ment against  the  heir  at  law,  or  any  other  person  in  possession,  except 
the  widow  or  her  tenant,  occupjdng  the  mansion  and  farm  attached, 
before  the  assignment  of  dower ;  '  and  he  may  prove  that  his  intestate 
died  in  possession  of  land  as  evidence  that  he  was  seised  in  fee,  which, 
moreover,  has  been  held  to  be  sufficient  proof  of  title  imless  the  pre- 
sumption arising  from  possession  is  rebutted.*  Without  the  benefit  of 
either  statutory  or  testamentary  provisions  an  executor  or  adminis- 
trator may  bring  an  action  of  ejectment  in  order  to  recover  posses- 
sion of  a  leasehold,  this  being  deemed  to  constitute  assets.* 

315.  Actions  on  Covenants. — The  right  of  a  personal  representar 
tive  to  sue  on  covenants  made  with  his  decedent  may  depend  on 
whether  they  are  deemed  to  be  personal  or  real,  that  is  whether  fliey 
are  personal  to  the  covenantee  or  are  held  to  run  with  the  land.*  Or 
a  covenant  which  originally  and  until  broken  ia  real  may,  by  reason 
of  breach  during  the  life  of  the  decedent,  give  rise  to  a  solely  personal 
obligation  which  passes  to  the  obligee's  executor  or  administrator. 
Thus,  a  covenant  to  pay  rent  inures  to  the  repreeentative  or  the  heir 
accordingly  as  the  rent  is  or  is  not  accrued  at  the  time  of  the  decedent's 
death.*  And  so  also  a  covenant  to  convey  land  to  another,  without 
any  mention  of  the  heirs  of  the  covenantee,  whether  considered  as  a 
mere  personal  covenant  or  not,  does  not  invest  the  administrator  with 
any  right  of  action  for  a  breach  occurring  after  the  death  of  the  dece- 
dent, but  the  right  to  bring  suit  is  in  the  heirs ; '  while,  on  the  other 
hand,  the  right  of  action  survives  to  the  personal  representative  where 
the  breach  occurs  in  the  vendee's  lifetime.* 

316.  Actions  to  Quiet  Title. — Where  by  the  wiU  an  executor  ia 
given  an  interest  in  the  real  estate,  as  where  he  practically  consti- 

1.  Leshey  v.  Gardner,  3  Watts  &  S.  6.  See  also  generally,  Covkkants, 
(Pa.)  314,  38  Am.  Dee.  764.    See  in-  vol.  7,  pp.  1099,  1120  et  seq. 

fra,  par.  438,  as  to  effect  of  confirma-  6.  See  Dbscknt  akd  DisxRuxmoH, 

tion  or  passing  title.  vol.  9,  p.  85. 

2.  Carnal]  v.  Wilson,  21  Ark,  62,  7.  Thrower  v.  Mclntire,  20  N.  C. 
76  Am.  Dee.  351  and  note;  MeDade  v.  493,  34  Am.  Dee.  382. 

Burcb,  7  Ga.  559,  50  Am.  Dee.  407.  8.  Watson  v.  Blaine,  12  Serg.  ft  R. 

3.  Camall  v.  Wilson,  21  Ark.  62,  76  (Pa.)  131,  14  Am.  Dee.  669;  Shaw  v. 
Am.  Dec.  351.  See  generally,  Ejbot-  Willons,  8  Humph.  (T«m.)  647,  49 
HEHT,  vol.  9,  p.  918  et  seq.  Am.  Dee.  692;  Rice  v.  Spotarwood,  8 

4.  Blakeney  v.  Blakeney,  8  Port.  T.  B.  Mon.  (Ky.)  40,  17  Am.  Deo. 
(Ala.)  109,  30  Am.  Dec.  674.  115.    See  also  Dkscsnt  axs  Distkixu- 

Note :  15  Ann.  Cas.  569.  See  snpra,  nos,  vol.  9,  p.  82.  And  aet  gmtnlij^ 
par.  129.  Vkndor  and  PuitcHASiau 
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tuted  a  trustee  thereof  and  is  directed  to  aell  in  order  to  effect  a  con- 
version, if  a  cloud  exists  on  the  title  it  is  his  right  and  duty  to  do 
all  in  his  power  to  have  it  removed  so  that  he  may  more  advan- 
tageously carry  out  the  direction  to  sell.*  Accordingly,  in  such  cases, 
he  may  bring  an  action  to  quiet  the  title.**  And,  generally,  the  right 
to  clear  up  the  title  is  recognized  as  an  incident  to  the  legal  title  or  the 
right  of  possession  and  control  whenever  these  are  conferred  upon 
the  representative;  from  which,  of  course,  the  converse  follows,  ihaX 
where  the  title  and  control  devolve  directly  upon  the  heir,  he  and 
not  the  representative  is  the  proper  party  to  maintain  such  suit.** 

Aetions  againat  Exeevion  and  Admmvutraton 

317.  Defense  of  Suits  against  Estate. — ^It  is  the  duty  of  an  executor 
or  administrator  to  defend  all  suits  that  may  be  brought  against  the 
estate**  and  to  protect  the  estate  from  inveJid  and  doubtful  claims. 
It  has  been  said  that  he  should  interpose  every  legal  objection  to 
them  that  industry  and  care  can  furnish.**  Where  a  suit  has  been 
begun  against  the  decedent  in  his  lifetime  which  is  still  pending  at 
his  death  it  is  the  duty  of  his  personal  representatives  to  defend  the 
action  and  for  that  purpose  to  be  substituted  as  defendants.**  Nor, 
when  the  estate  is  sued,  may  an  executor  by  a  bill  of  interpleader  call 
on  legatees  and  heirs,  whose  interest  it  is  his  duty  to  protect,  to  assume 
the  burdens  of  litigation  which  his  office  imposes  on  him.**  When 
be  has  faithfully  defended  a  suit  against  the  estate  he  will  generally 
be  protected  from  liability  as  to  the  beneficiaries  though  the  outcome 
is  adverse  to  the  estate.  For  example,  a  judgment  recovered  against 
an  executor  on  title  paramount  to  the  testator's  will  protect  him  from 
claimants  of  the  same  property  under  the  will,  if  he  commits  no 
devastavit  by  making  a  faithless  or  merely  colorable  defense.**  The 
substitution  of  the  personal  representative  in  place  of  the  deceased 
may  also  be  essential  to  the  proper  conduct  of  a  case  pending  at  the 
latter's  death.    Unless  he  is  made  a  party  the  rights  of  the  general 

9.  Sears  v.  Scranton  Trust  Co.,  228  wick  v.  Hopkins,  4  Wyo.  379,  34  Pac. 
Pa.  St.  126,  77  AtL  423,  20  Ann.  Caa.  899,  62  A.  S.  R.  38.  See  also  infra, 
1145.  par.  326  et  seq. 

10.  Sears  v.  Scranton  Trust  Co.,  228  13.  Note:  138  A,  S.  R.  537.  See 
Pa.  St.  126,  77  Atl.  423,  20  Ann.  Cas.  supra,  par.  240  et  seq.,  as  to  duty  to 
1145 ;  Berry  v.  Howard,  26  S.  D.  29,  protect  the  estate  against  invalid  claims 
127  N.  W.  526,  Ann.  Cas.  1913A  994  and  claims  barred  by  limitations. 

and  note.  14.  Giddinga  t.  SUele,  28  Tex.  732, 

11.  See  Cloud  on  Titlb,  vol.  5,  p.  91  Am.  Dec  336.  See  generally, 
652.  And  see  Descent  and  Distribu-  Abateusnt  and  Revival,  vol.  1,  p.  26. 
noN,  voL  9,  p.  72  et  seq.,  as  to  the  15.  Adams  v.  Dixon,  1^  Oa.  513,  65 
title  and  control  of  descended  realty.  Am.  Dec.  608. 

12.  Morris  v.  Murphey,  95  Ga.  307,  16.  Adams  v.  Dixon,  19  Qa.  513,  66 
S2  S.  £.  635,  61  A.  S.  R.  81;  Chad-  Am.  Dee.  608. 
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creditors  aad  distributees  of  the  estate  may  be  incapable  of  being 
litigated.*' 

318.  Extent  of  Jarisdiction  of  Probate  Court. — The  system  of  set- 
tling estates  of  decedents  by  proceedings  in  probate  courts  is  some- 
times carried  to  the  extreme  of  superseding  common  law  remedies 
and  preventing  actions  against  executors  or  administrators  except 
to  enforce  the  proceedings  in  the  probate  court.*^  And  so  it  has  been 
held  that  claims  against  the  estate  for  expenses  of  administration,  such 
as  claims  for  services  rendered  for  the  administrator  in  connection 
with  the  management  or  administration  of  the  estate,  can  be  enforced 
against  the  estate  only  in  the  probate  court.*'  On  the  other  hand, 
however,  it  has  been  held  that  the  probate  court  has  no  jurisdiction 
of  a  claim  asserted  against  the  estate  by  a  stranger  and  denied  by 
the  representative,  even  where  it  is  for  services  rendered  to  the  adminis- 
trator as  such.'®  Certainly  the  law  does  not  usually  contemplate 
the  litigation  in  the  probate  court  of  claims  adverse  to  the  estate,  such 
as  a  claim  by  a  husband  that  money  in  the  hands  of  his  wife's  adminis- 
trator belongs  to  him  as  being  community  property,  as  distinguished 
from  claims  derived  from  or  through  tiie  estate,  such  as  legacies, 
distributive  shares,  and  debts  against  the  decedent  or  the  adminis- 
trator.* 

319.  Necessity  of  Demand  before  Suit. — Statutes  in  many  jurisdic- 
tions require  that  a  demand  for  payment  must  be  made  and  presented 
to  the  executor  or  administrator  before  suit  is  brought  on  a  claim 
against  the  estate.*  Sometimes,  however,  statutes  of  this  type  expressly 
except  lien  claims  from  the  operation  of  their  provisions.*  An 
example  of  such  a  provision  is,  tliat  no  holder  of  a  claim  against  the 
estate  of  a  decedent  shall  maintain  an  action  thereon  unless  it  is 
first  presented  to  the  executor  or  administrator,  except  that  an  action 
may  be  brought  by  the  holder  of  a  mortgaj^e  to  enforce  it  against 
the  encumbered  property,  where  all  recourse  to  any  other  property 
of  the  estate  is  waived  in  the  complaint.*    Where  a  claimant  has  a 

17.  Amsterdam  First  Nat.  Bank  v.  Higgins,  15  Mont.  474,  39  Pae.  506, 
Shnler,  153  N.  Y.  163,  47  N.  E.  262,  28  L.R.A.  116;  Henry  v.  Doyle,  82 
60  A.  S.  R.  601.  Ohio  St.  113,  91  N.  E.  990,  137  A. 

18.  Shaw  V.  HaUihan,  46  Vt.  389,  S.  R.  769;  Dean  v,  Duffiel^  8  Tex. 
14  Am.  Rep.  628.  See  supra,  par.  59,  235,  58  Am.  Dec.  108;  Crowe  v.  Ad- 
60,  as  to  jurisdiction  of  probate  courts  ^^'^  ?*>°ft-  C?;'  ^,^^-^'  P^ 
generaUy  ^^'^-  ^^>  ^'"*-  ^^-  ^^^^^  273.     See 

19.  Gnmee  v.  Moloney,  38  Cal.  85,  *?P™'  P'"*^"  ^^^  «*  seq^  <«  to  necessity 
nn  A  T\  oeo  "I  presentation  of  claim  m  order  to 
99  Am   Dec.  352                                „„    prevent  bar  by  nonclaim. 

20  Pnee  v  Mclver,  25  Tex.  769,  *'  3  r^^^  gp^^^^  ^^^  jjat.  Bank  v. 
/8  Am.  Dec.  558.  Ludvigsen,  8  Wyo.  230,  56  Pao.  994, 

1.  Estate  of  Rowland,  74  Cal.  523,  57  Pac.  934,  80  A.  S.  R.  928. 

16  Pac.  315,  5  A.  S.  R.  464.  4.  HaUoy  First  Nat.  Bank  v.  Glenn, 

2.  Franklin  v.  Trickey,  9  Ariz.  282,  10  Idaho  224,  77  Pac.  623,  109  A.  S. 
80  Pac.  352, 11  Ann.  Cas.  1105;  In  re  R.  204. 
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judgment  without  lien,  he  must  present  the  same  to  the  executor  or 
administrator  in  like  manner  with  any  other  claim ;  *  but  where  the 
judgment  has  been  kept  alive  and  its  lien  has  been  preserved,  it  need 
not  be  presented  and  rejected  before  suit  can  be  brought  on  it.'  It 
has  been  held  that  presentation  of  a  claim  as  a  creditor  of  the  estate 
18  not  a  condition  precedent  to  the  maintenance  of  an  action  to 
compel  a  conveyance  by  the  executor  of  one  holding  a  legal  title 
of  land  which,  in  equity  and  good  conscience,  should  be  conveyed 
to  the  complainant.'  Similarly,  on  the  ground  that  partnership  assets 
are  trust  funds  and  not  a  part  of  the  general  assets  of  a  deceased 
partner,  it  has  been  held  that  a  statute  requiring  demand  before 
action  against  a  personal  representative  did  not  apply  to  a  claim  by 
the  administrator  of  pne  partner  for  an  accounting  from  the  adminis- 
trator of  the  other  partner.^  It  has  also  been  held  that  the  creditor 
of  a  corporation  may  maintain  a  suit  against  the  personal  repre- 
sentatives of  a  deceased  subscriber  to  capital  stock  to  compel  the  pay- 
ment of  the  unpaid  subscription  of  the  decedent  without  presenting 
the  claim  to  the  representatives  for  allowance  in  the  manner  required 
of  ordinary  claims.  The  theory  of  this  holding  is  that  the  stock- 
holders are  trustees  of  the  creditors,  and  suits  to  establish  and  enforce 
the  trust  are  maintained  against  the  representatives  of  deceased  persons 
on  the  theory  that  the  decedent  held  money  equal  to  the  amount  of 
Us  unpaid  subscription  in  trust  for  the  creditors,  and  that  the  fund, 
though  incapable  of  identification,  has  passed  into  Hie  hands  of  the 
executor  or  administrator,  so  that  it  is  properly  no  part  of  the  estate 
of  the  decedent,  and  hence  the  deceased  stockholder  was  a  trustee,  and 
not  a  debtor,  of  the  corporation's  creditors.'  Both  this  theory  and 
the  conduaion  based  thereon,  however,  have  been  severely,  and  it 
seems  justly,  criticised  as  an  unwarranted  extension  of  the  trust  fund 
doctrine,  whereby  in  case  of  the  insolvency  of  the  estate  the  creditors 
of  the  corporation  would  have  a  preference  over  the  general  creditors 
of  the  deceased  subscriber.*' 

320.  Actions  against  Executor  or  Administrator  on  Covenants. — 
The  rules  governing  the  tight  to  sue  on  covenants  in  favor  of  the 
decedent  **  apply  generally  to  actions  on  the  decedent's  own  cove- 
nants. Usually,  for  breach  of  personal  covenants  the  personal  repre- 
sentative alone  may  be  sued,  while  liability  as  between  the  represen- 
tative and  the  heir  on  the  decedent's  real  covenant  depends  on  whether 
the  breach  oocurred  during  the  life  of  the  decedent  or  after  his 

6.  Sanden  v.  Russell,  86  Cal.  119,  80  Pae.  352,  11  Ann.  Cw.  IIOS. 

24  Pac  852,  21  A.  S.  R.  26.  9.  Thompson  v.  Reno  Sav.  Bank,  19 

6.  Cole  V.  Robertson,  6  Tex.  356,  55  Nev.  242,  9  Pac.  121,  3  A.  S.  R.  .883. 
Am.  Dec.  784  and  note.  10.  In  re  Beard,  7  Wyo.  104,  60 

7.  Blown  v.    Seb.aotopol,   153    Cal.  Pae.  226,  75  A.  S.  R.  882,  38  LJlJL 
704,  96  Pac  363, 19  LJl.A.(N.S.)  178.  860. 

8.  Franklin  v.  Triekey,  9  Ariz.  282,  11.  See  supra,  par.  315. 
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death,  the  representative  being  liable  in  the  one  case  and  the  hdr  in 
the  other.**  To  these  rules,  however,  an  exception  seems  to  have 
been  recognized  under  a  system  whereby  the  personal  and  real  estate 
make  a  joint  fund  and  constitute  assets,  it  having  been  declared 
that  when  a  grantor,  for  himself,  his  heirs,  executors  and  adminis- 
trators, covenants  to  warrant  and  defend  the  premises,  this  is  a  cove- 
nant real,  which  descends  to  the  heir  and  is  binding  on  him  in  regard 
to  assets  real  by  descent,  and  is  also  binding  on  the  administrator  in 
regard  to  personal  assets,  though  it  was  held  that  the  administrator 
could  not  be  liable  when  the  breach  occurred  after  his  full  adminis- 
tration and  discharge.**  It  should  be  added,  furthermore,  that  the 
heir  is  ultimately  liable  only  to  the  extent  of  the  assets  received.** 

321.  Survivorship  of  Causes  of  Action  Against  Estate. — ^At  common 
law  every  action  against  a  sole  defendant  abated  absolutely  upon  his 
death,  and.  even  a  suit  in  equity  abated  subject  to  revival  if  it  was 
of  such  a  character  that  it  could  originally  have  bnen  maintained 
against  a  personal  representative.  But  this  rule  has  been  so  widely 
abrogated  by  statute  that  it  may  now  be  stated  as  a  general  propo- 
sition that  no  action  a-bates  absolutely  on  the  death  of  the  defendant 
unless  the  cause  of  action  itself  is  deemed  to  perish.  And  from  this 
it  follows  that  the  more  important  questions  in  this  connection  novr 
are  the  mode  of  revival  and  the  survivorship  of  causes  of  action,  to 
which  may  be  added  such  questions  as  the  effect  of  the  defendant's 
death  upon  the  right  to  outer  judgment — or  upon  a  judgment  previ- 
ously entered — the  right  of  appeal  from  a  judgment  entered  in  the 
defendant's  lifetime  and  the  substitution  of  parties  on  appeal,  and 
the  right  to  issue  or  levy  an  execution  on  such  judgment  All  such 
matters  involve,  more  or  less,  questions  concerning  the  litigious  rights 
and  liabilities  of  executors  and  administrators;  but  as  they  pertain 
more  directly  to  subjects  specifically  treated  elsewhere  in  this  work 
further  mention  of  them  here  is  deemed  unnecessary.*' 

322.  Specific  Performance  of  Decedent's  Contracts. — The  liability 
of  heirs  and  distributees  on  the  decedent's  contracts  to  convey,  is 
treated  elsewhere,  and  specific  enforcement  of  the  contracts  of  dece- 
dents is  more  directly  pertinent,  of  course,  to  the  article  topically 
devoted  to  the  genersd  subject  involved.**  Nevertheless,  it  may  prop- 
erly be  stated  here  that  the  death  of  the  obligor  is  not  usually  a  serious 
obstacle  to  the  enforcement  of  his  contracts  by  a  court  of  equity  or 
such  other  court  as  this  equitable  power  may  be  given  to,  the  suit 

12.  See  CoviNANTs,  vol.  7,  pp.  16  vol.  1,  p.  20  et  aeq.;  Appeal  awd  Eb- 

et  seq.,  1120  et  seq.  ror,  vol.  2,  pp.  66  et  seq.,  263  et  seq. ; 

IS.  Booth  V.  Starr,  5  Day  (Conn.)  Execdtiohs,  vol.  10,  par.  18;  Jddo- 

275,  5  Am.  Dec.  149.  uents. 

14.  See  Dbscbnt  and  DiSTRiBimos,  16.  See  Descent  and  Distribution, 
rol.  9,  p.  99  et  seq.  vol.  9,  p.  100;  Specific  Pebtobkanck. 

15.  See   Abatement  and   Revtval, 

280 


Digitized  by 


Google 


U  R.  C.  L.         EXECUTORS  AND  ADMINISTRATORS  t  323 

being  against  the  heirs  or  the  personal  representatives  according  to  the 
interests  involved.  This  power  is  sometimes  conferred  on  the  probate 
Roort;^'  or  the  statute  may  authorize  the  executor  or  administrator 
to  execute  deeds  to  carry  out  uncompleted  contracts  of  the  decedent 
to  convey  lands,  a  petition  requesting  such  step  being  first  presented 
to  the  proper  court.^^  Sometimes  the  power  of  the  court  is  qualified 
by  statute  so  that  it  may  be  exercised  only  where  there  is  a  bond  or  a 
contract  in  writing,  disclosing  all  the  terms  of  the  agreement,  in 
analogy  to  the  memorandum  required  by  the  statute  of  frauds.^* 

323.  Actions  to  Recover  Property  Not  Belonging  to  Decedent. — 
In  addition  to  actions  against  executors  and  administrators  for  dis- 
tributive shares  in  an  estate,  suits  may  be  brought  to  recover  from 
them  money  or  property  in  their  hands  which  never  belonged  to  the 
decedent  in  his  own  right,  as  where  be  was  in  possession  as  trustee 
or  bailee,  or  by  virtue  of  a  trespass,"  So,  if  another's  property  was 
taken  by  the  decedent  in  his  lifetime,  one  who  claims  to  be  the  owner 
may  be  allowed  to  sue  the  personal  representatives  and  recover  the 
specific  property  if  he  can  show  that  it  belonp  to  him.*  And  accord- 
ingly trover  will  lie  against  an  executor  or  administrator  for  a  con- 
version by  the  decedent,  subject,  of  course,  to  the  practice  in  the 
particular  jurisdiction,'  as  where  specific  money  capable  of  identifi- 
cation, such  as  money  in  a  bag  or  package,  is  intrusted  to  a  person 
for  safekeeping  and  on  his  death  passes  into  the  hands  of  his  repre- 
sentative,' or  where  an  administrator  sells  the  chattel  of  another 
as  part  of  his  intestate's  estate,  and  applies  the  proceeds  in  payment 
of  the  debts  of  the  estate,  without  notice  of  the  rights  of  the  true 
owner,  the  administrator  being  personally  liable  in  such  a  case.*  And 
where  that  form  of  action  is  still  recognized,  the  holder  of  a  superior 
titie  to  personalty  may  sue  the  representative  in  detinue.'  It  has 
been  held  that  if  an  administrator  takes  possession  of  property  as 
that  of  his  intestate  which  belongs  to  a  third  person  he  will  be  liable 
personally,  because  if  the  property  did  not  belong  to  the  decedent 
at  the  time  of  his  death  it  cannot  be  held  by  anyone  as  his  adminis- 
trator.'   Whether  property  or  funds  held  by  the  decedent  in  trust 

17.  McQnitty  v.  Wilhite,  218  Mo.  plevik;  Tbovxb;  Tbusts. 

586,  117  S.  W.  730,  131  A.  S.  R.  561       1.  Elmore  v.  Elmore,  58  S.  C.  289, 

and  note;  Chess's  Appeal,  4  Pa.  St.  52,  36  S.  E.  656,  51  L.RJL.  261. 

45  Am.  Dec  668  and  note.  2.  Avery  v.  Moore,  2  N.  C.  362,  1 

18.  May  v.  Boyd,  97  Me.  398,  64  Am.  Dec.  560  and  note. 

Atl.  938,  94  A.  8.  R.  509.  3.  Hunnicutt  v.  Higginbotham,  138 

19.  McQuitty  v.  Wilhite,  218  Mo.  Ala.  472,  35  So.  469,  100  A.  S.  R.  45. 
586,  117  S.  W.  730,  131  A.  S.  R.  561  4.  Newsum  v.  Newenm,  1  Leigh 
aod  note;  Peters  v.  Phillips,  19  Tex.  (Va.)  86,  19  Am.  Dec.  739. 

70,  70  Am.  Dec.  319  and  note.     See       5.  Brewer  v.   Strong,  10  Ala.   961, 
generally,  Statot*  o»  Eeattds.  44  Am.  Dec.  514. 

20.  See  BAttiOHTS,  vol.  3,  p.  114  6.  Gonlding  v.  Horbury,  85  Me.  227, 
et  seq.;  Dwmrra,  voL  9,  p.  151;  Re-   27  Atl.  127,  35  A.  S.  R.  357;  GledhiH 
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may  be  followed  specifically  into  the  hands  of  his  personal  repre- 
sentative and  recovered  as  such,  depends,  first,  on  whether  the  prop- 
erty can  be  traced  into  the  hands  of  the  representative,  as  to  which 
all  authorities  seem  to  be  in  accord,  and,  second,  on  the  extent  to 
which  it  can  be  identified,  as  to  which  the  authorities  are  conflicting, 
3ome  authoriring  a  recovery  as  for  the  specific  property  though  its 
identity  has  been  destroyed,  and  others  insisting  upon  more  or  less 
specific  identification.'  Accordingly,  on  the  one  hand,  money  received 
by  the  decedent  as  an  agent,  although  it  has  been  minted  with  his 
own  so  that  it  cannot  be  distinguished,  has  been  held  to  constitute  a 
trust  fund  which  may  be  recovered  from  his  personal  representative 
by  appropriate  action;'  while,  on  the  other  hand,  it  has  been  held 
that  a  trust  should  not  be  declared  agednst  the  insolvent  estate  of  a 
deceased  person  on  the  ground  that  the  proceeds  of  the  property  held 
in  trust  by  the  decedent  went  into  the  general  assets  and  thereby 
increased  the  amount  in  the  hands  of  the  administrator,  nor  should 
the  administrator  be  compelled  to  use  the  general  assets  of  the  estate 
to  redeem  trust  property  pledged  by  the  trustee  during  his  lifetime 
for  his  individual  use.* 

324.  Actions  as  to  Legacies  and  Shares. — Ajs  elsewhere  shown  the 
consent  of  the  executor  is  normally  required  as  to  legacies,*"  but  if 
without  catise  he  refuses  his  assent  the  legatee  is  entitled  to  relief  in 
equity.^*  It  seems  that  at  common  law  a  legacy  could  not  be  recovered 
in  an  action  at  law,  but  only  by  a  suit  in  equity.  The  American  cases 
are  not  harmonious,  but  there  are  very  many  in  favor  of  the  rule 
that  an  action  at  law  will  lie  for  the  collection  of  the  legacy.  Where 
the  proceedings  to  recover  the  legacy  may  be  had  in  the  probate  court, 
the  form  of  action  is,  of  course,  immaterial.*'  But  as  a  general 
rule  it  seems  that  the  action  must  be  brought  in  some  other  court." 
It  is  sometimes  required  that  before  suit  is  brought  by  a  legatee  or 
other  distributee  against  an  executor  or  administrator,  it  is  necessary 
to  allege  and  prove  a  demand  upon,  and  neglect  or  refusal  by,  the 
defendant  to  make  payment**  But  it  has  been  declared  that  the 
right  of  a  distributee  to  his  share  of  the  estate  accrues  at  the  time  of 
the  final  decree  of  the  probate  court,  and  that  he  may  at  once,  upon 
the  making  of  the  final  decree,  demand  his  distributive  shais,  and, 

▼.  McCoombs,  110  Me.  341,  80  Atl.  247,      10.  See  snprs,  par.  274. 

Ann.  Gas.  1914D  294,  46  LJftJL.(N.S.)       11.  Crist  v.  Crist,  1  Ind.  570, 50  Am. 

26.  Dee.  481;  McCanta  t.  Bee,  1  McCord 

7.  See  Trusts.  Eq.  (S.  C.)  383, 16  Am.  Dee.  610. 

8.  Central  City  First  Nat.  Bank  t.      12.  Fickle  v.  Snepp,  97  Ind.  289, 
Hummel,  14  Col.  259,  23   Pae.   986,  49  Am.  Rep.  449. 

20  A.  S.  R.  257,  8  L.R.A.  788.  13.  McLaughlin    v.    McLangUin,    4 

9.  Lowe  ▼.  Jones,  192  Mass.  94,  78  Ohio  St  608,  64  Am.  Dec.  603. 

N.  E.  402,  116  A.  S.  B.  225,  7  Ann.       14.  Henry  t.  Doyle,  82  Ohio  St  113, 
Cos.   551   and   note,  6   Llt.A.(N.S.)    91  N.  E.  990,  137  A.  S.  B.  769. 
4B7  and  note. 

282 


Digitizi 


ed  by  Google 


U  B.  C.  L.         EXECUTOBS  AND  AOMINISTBATORS  f  326 

if  it  be  not  paid  to  him,  maintain  an  action  to  recover  it,"  While 
the  rule  is  generally  approved  that  no  lapse  of  time  will  bar  a  direct 
trust  as  between  the  trustee  and  cestui  que  trust,  and  therefore  that 
an  executor  or  administrator  cannot,  in  equity,  plead  the  statute  of 
limitations  against  an  heir  or  one  entitled  to  a  distributive  share  of 
the  estate,^'  an  action  for  a  legacy  may  be  barred  by  the  neglect  of 
the  legatee  to  prosecute  his  claim  within  the  time  allowed  by  the 
statute  of  limitations,  where  the  executor  claims  the  legacy  adversely.^' 
325.  Attachment  and  Garnishment. — ^At  common  law  an  attach- 
ment was  dissolved  by  the  defendant's  death  and  the  property  vested 
in  the  executor  or  administrator  discharged  from  any  special  lien; 
but  by  the  weight  of  authority,  it  seems,  the  effect  of  the  revival 
statutes  has  very  generally  been  to  save  attachments.**  As  to  attach- 
ments issued  after  the  decedent's  death  a  distinction  is  made  between 
causes  of  action  against  the  estate  and  those  against  the  adminis- 
trator personally.**  It  has  likewise  been  held  that  the  property 
of  the  estate  is  not  subject  to  garnishment,  since  the  assets  might 
thereby  be  diverted  from  their  lawful  course.'"  But  it  will  readily 
be  perceived  that  subjecting  the  interest  of  a  distributee  to  garnish- 
ment is  quite  different  from  subjecting  the  interest  of  the  estate,  since 
in  the  latter  case  if  successful  the  garnishment  proceedings  would 
remove  a  part  of  the  assets  of  the  estate  from  the  control  of  the  personal 
representatives,  while  in  the  former  case  the  attachment  of  the  interest 
of  the  distributee  does  not  dispossess  the  executor  or  administrator 
nor  interrupt  the  administration.  Accordingly,  it  is  held  that  after 
a  decree  of  distribution  the  undistributed  share  of  the  distributee 
may  be  garnished  in  the  hands  of  the  administrator  by  a  creditor  of 
the  distributee  or  may  be  reached  by  proceedings  supplementary  to 
execution.*  Similarly,  the  unascertained  distributive  share  of  a 
decedent's  estate  in  the  executor's  or  administrator's  hands  has  been 
held  subject  to  foreign  attachment.'  And  it  may  be  stated  generally, 
that  sucik  shares  may  be  reached  by  attachment  proceedinp  supple- 
mentary to  execution,  garnishment,  or  creditor's  bill.*  In  regard  to 
real  estate  the  general  rule  is  that  the  share  of  an  heir  becomes  sub- 
ject to  attachment  or  execution  at  once  upon  the  death  of  the  ancestor, 

15.  Ganser  v.  Qwaaa,  83  Minn.  199,       20.  Brewer  ▼.  Hntton,  45  W.  Ya. 
86  N.  W.  18,  85  A.  S.  B.  461.  106,  30  S.  E.  81,  72  A.  S.  B.  804. 

16.  Deconche  v.  Savetier,  3  Johns.   See  generally,  Gabnishment. 

Ch.  (N.  Y.)  190,  8  Am.  Dec.  478  and       1.  MoClellan   v.    Solomon,   23   Bla. 
■otc.  437,  2  So.  825,  11  A.  S.  R.  381. 

17.  Tinnen  t.  Mebane,  10  T«z.  246,       2.  Stratton  v.  Ham,  8  Ind.  84,  65 
60  Am.  Dec.  205.  Am.  Dec.  754. 

Note:  8  L.R.A.  652.  3.  See  Ckeditobs'  Bills,  vol.  8,  p. 

18.  See  generally,  Attaohmsmt,  vol.  12;  Dkscent  and  Distkibtjtioit,  vol. 
2,  p.  870.  9,  p.  127  et  seq.;  ExBCimoNS,  vol.  10, 

19.  See  ATTAOHKBirT,  vol.  2,  p.  810.  par.  163  et  seq.;  Lkvt  and  Seizttrx. 
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subject,  however,  to  the  rights  of  the  administrator,  in  case  such  land 
may  be  needed  for  the  payment  of  debts.* 

Portia 

326.  Generally. — ^An  executor  or  administrator  usually  is  deemed 
to  represent  the  beneficiaries  entitled  to  the  personal  estate  in  all  suits 
and  actions  in  reference  thereto  to  such  an  extent  that  it  is  unneces- 
sary that  they  should  be  joined  as  parties.'  So  in  nearly  all  pro- 
ceedings affecting  the  personal  estate  the  personal  representative  is 
eonsidered  to  be  a  necessary  party  for  the  protection  of  the  heirs 
and  distributees.*  For  example,  when  a  bill  in  equity  is  filed  to 
obtain  distribution  of  an  estate,  the  administrator  or  executor  is  an 
indispensable  party.'  And  it  has  also  been  held  that  where  the  prop- 
erty of  a  nonresident  decedent  in  the  state  consists  of  an  interest  in 
the  estate  of  another  decedent,  an  action  to  subject  such  interest  to 
the  claims  of  contract  creditors  will  not  he  against  the  executor  of  the 
resident  estate,  when  neither  the  foreign  executor  nor  those  beneficially 
interested  in  the  estate  of  the  nonresident  are  made  parties.*  In  the 
prosecution  and  defense  of  claims,  the  executor  or  administrator  is  like- 
wise deemed  to  be  the  full  representative  of  the  creditors  of  the  estate.* 
And  in  a  suit  agdnst  the  estate  of  a  deceased  stockholder  to  enforce 
a  liability  in  regard  to  debts  of  the  corporation  not  only  should  the 
living  stockholders  be  made  parties  but  also  the  representatives  of 
the  deceased  stockholder.** 

327.  Actions  Involving  Real  Estate. — Ordinarily  the  defense  of 
the  title  to  realty  is  for  the  heirs  and  not  the  administrator.**  So,  if 
an  action  is  brought  agsdnst  the  executor  and  administrator  to  charge 
the  real  estate  left  by  the  decedent,  his  widow,  heirs  and  devisees,  if 
any,  should  receive  notice  of  the  proceedings,  so  that  they  may  become 
parties  thereto.**  On  the  same  principle  it  has  been  held  that  an 
equity  of  redemption  will  not  be  barred  by  a  sale  of  the  land,  under 
a  decree  of  foreclosure,  in  an  action  in  which  the  administrator  of 

4.  Hyde  v.  Barney,  17  Vt.  280,  44  9.  Ex  parte  Ferryman,  26  Ala.  79, 
Am.  Dec.  335  and  note.  60  Am.  Dec.  494;  Kennerly  v.  Shepley, 

Note:  11  A.  S.  R.  387.    See  Dbscbnt  15  Mo.  640,  57  Am.  Deo.  219. 
AND  DiSTHiBonoN,  vol.  9,  p.  127  et      10.  New  England  Commercial  Bank 
seq.;  Levt  akd  Seizubb.  v.  Newport  Steam  Factory,  6  R.   I. 

5.  Moore  y.  Hood,  9  Rich.  Eq.  (S.  154,  75  Am.  Dec.  688.  See  also  COB- 
C.)  311,  70  Am.  Dec.  210.     See  also  foratioms,  vol.  7,  p.  399. 

supra,  par.  317,  11.  McQuitty  v.   Wilhite,  218   Mo. 

6.  Beall  v.  Taylor,  2  Grat.  (Va.)  586,  117  S.  W.  730,  131  A.  S.  R.  561. 
532,  44  Am.  Dec.  398.  See  also  Descent  and  DisxRiBurtoii, 

7.  Porter  v.  Porter,  7  How.  (Miss.)  vol.  9,  p.  113  et  seq. 

106,  40  Am.  Dec.  55.  12.  Soles  v.   Hickman,  29  Pa.   St. 

8.  De  Coppet  v.  Cone,  199  N.  Y.  56,  342,  72  Am.  Dec.  635.  See  also  Db- 
92  N.  E.  411,  139  A.  S.  R.  844,  20  scent  and  Disteibotion,  vol.  9,  p.  9G 
Ann.  Cas.  841.  et  seq. 
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such  deceased  mortgagor  is  the  defendant  and  the  heirs  are  not 
joined.**  And  conversely,  the  representative  need  not  be  joined  in 
proceedings  by  the  widow  for  assignment  of  homestead  and  dower;  ** 
nor,  in  the  absence  of  debts,  to  a  suit  by  the  widow  to  compel  a  con- 
veyance to  her  of  lands  standing  in  his  name  at  his  death,  but  which 
she  claims  were  purchased  with  her  moneys,  and  held  in  trust  for 
her;  *»  nor,  generally,  in  partition  proceedings, *•  as  where  an  adminis- 
trator made  a  sale  of  real  property,  void  as  to  a  minor  heir,  who  sued 
for  partition  fifteen  years  after  ^e  settlement  of  the  estate  and  the 
discharge  of  the  administrator,  and  no  relief  was  sought  against  him 
and  his  interest  was  not  affected  by  the  decree.*'  Similarly,  it  has  also 
been  held  that  where  a  judgment  had  been  entered  against  an  adminis- 
trator, an  omission  to  make  him  a  defendant  as  such,  on  scire  facias 
to  charge  the  lands  of  the  decedent  with  the  payment  of  debts,  was 
not  fatal  to  the  proceeding,  where  he  was  also  an  heir,  tmd,  as  such, 
had  been  made  a  party  defendant.*^  But  where  any  liability  on  the 
part  of  the  estate  is  involved,  the  representative  should  be  made  a 
party,  as  on  scire  facias  to  revive  a  judgment  against  the  decedent 
so  as  to  charge  the  land,  the  same  being  assets  sub  modo ;  **  or  where 
the  obligee  in  a  bond  for  the  conveyance  of  land  dies  without  paying' 
the  full  purchase  price  and  suit  is  thereafter  brought  to  set  the  bond 
aside  for  the  fraud  of  the  obligor  in  misrepresenting  boundaries  and 
in  selling  land  to  which  he  had  no  title,  the  representative  of  the 
obligee  is  a  necessary  party  in  such  a  case  for  the  double  reason 
that  the  estate  is  liable  if  the  bond  stands  and  that  the  obligor's 
breach  occurred  in  the  obligee's  lifetime.*'  Similarly,  on  the  theory 
that  the  representative  represents  the  creditors  as  well  as  the  estate, 
it  has  been  held  that  where  an  action  to  foreclose  a  mortgage  has  been 
brought  against  the  heirs  of  the  mortgagor,  the  court  may,  after  the 
subsequent  appointment  of  an  administrator,  order  him  to  be  brought 
in  as  a  party,  and  direct  the  service  of  summons  on  him.* 

328.  Pleading  and  Proof  of  Capacity. — ^As  a  general  rule  an  execu- 
tor or  administrator  in  bringing  suit  in  his  representative  character 
should  both  allege  *  and  prove  that  he  is  such  executor  or  adminis- 

18.  Stark  v.  Brown,  12  Wis.  572,  78  18.  Messmore  v.  Williamson,  189  Pa. 

Am.  Dec.  762  and  note.  St.  73,  41  Atl.  1110,  69  A.  S.  R.  791. 

14.  Higgins  V.  Higgins,  219  111.  146,  19.  Union  Bank  v.  Powell,  3  Fla, 

n  N.  E.  86,  109  A.  S.  R.  316.   And  175,  52  Am.  Dec.  367.    See  Judgment. 

flee  Homesteads.  20.  Rice  v.  Spotswood,  6  T.  B.  Men. 

16.  Berry  v.  Weidman,  40  W.  Va.  (Ky.)  40,  17  Am.  Dec.  115. 

38,  20  S.  E.  817,  52  A.  S.  R.  866.  1.  Churchill  v.  Woodworth,  148  Gal. 

16.  O'Kcef  e  t.  Behrens,  73  Kan.  469,  669,  84  Pae.  155,  113  A.  8.  R.  324. 
86  Pae.  555,  9  Ann.  Cas.  867,  8  L.R.A.  See  generally,  Mortgages. 

(N.S.)   354.  2.  Wyatt  v.  Rambo,  29  Ala.  510,  68 

17.  Mantemaeh    v.    Stndt,   240   lU.   Am.  Dec.  89;  Munio  t.  Pacific  Coast 
4«4,  88  N.  B.  1000,  130  A.  S.  R.  282.   Dredging,  ete.,  Co.,  84  CaL  616,  24 
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trator.*  Executors  are  precluded  from  proving  their  office  by  general 
reputation  in  actions  brought  by  them/  But  though  letters  of 
administration  are  merely  evidence  of  the  authority  conferred  upon 
the  administrator,  the  issuance  of  which  need  not  be  shown  in  a  suit 
against  the  administrator  after  proof  of  the  grant  of  administration/ 
production  of  the  probate  of  a  will  or  letters  of  administration  is 
sufficient  evidence  to  prove  the  representative  character  of  the  adminis- 
trator, his  right  to  sue,  and  the  death  of  the  testator  or  intestate.* 
The  cause  of  action  has  been  held  to  be  sufficiently  averred  to  be  in 
the  administrator  as  such,  when  to  each  material  allegation  of  the 
declaration  are  added  the  words  "as  administrator  as  aforesaid." ' 
And  so,  it  is  also  held,  in  an  action  by  an  administrator,  an  allegation 
in  the  declaration  that  the  plaintiff  was  "duly  appointed"  adminis- 
trator of  the  estate  of  his  intestate,  means  that  he  was  appointed  accord- 
ing to  law.*  Probate  at  any  time  before  hearing  is  sufficient  to  sus- 
tain an  executor's  authority  to  sue.*  Similarly,  it  has  been  held  that 
a  foreign  administrator  may  take  out  ancillary  letters  after  demurrer 
to  his  bill  and  aver  the  fact  by  amendment  before  answer.** 

329.  Suit  in  Individual  or  in  Representative  Capacity. — ^An 
executor  or  administrator  called  upon  to  bring  suit  in  reference  to 
the  affairs  of  an  estate  must  under  some  circumstances  sue  in  his 
representative  character,  and  under  other  conditions  has  the  choice 
between  bringing  suit  in  either  his  representative  or  individual  capac- 
ity, and  in  still  different  cases  the  suit  may  be  brought  only  as  an 
individual.  Not  infrequently  a  definite  choice  must  be  made  in  order 
not  to  incur  the  penalties  of  the  error  of  duplicity,  for  at  common  law 
a  cause  of  action  accruing  to  a  plaintiff  individually  could  not  be 
joined  with  one  accruing  to  him  in  a  representative  capacity,  though 
She  two  arose  out  of  the  same  occurrence.  And  within  the  meaning 
of  this  rule  causes  of  action  in  favor  of  a  person  individually  and  as 
an  administrator  or  executor  of  the  estate  of  another  are  not  in  the 
same  right,  since  in  the  former  the  recovery  is  in  a  personal  capacity 
and  in  the  latter  the  recovery  is  in  a  representative  capacity.**    As  a 

Pac.  303,  18  A.  8.  R.  248;  Bowden  v.  Co.,  61  FU.  162,  41  So.  400,  7  Ann. 

Jacksonville  Electric  Co.,  51  Fla.  152,  Cas.  859. 

41  So.  400,  7  Ann.  Cas.  859  and  note.  9.  Leahy  v.  Haworth,  141  Fed.  850, 

8.  Middlesworth  v.  Nixon,  2  Mich.  73  C.  C.  A.  84,  4  L.E.A.(N.S.)  657; 

425,  57  Am.  Deo.  136.  Osgood  v.  Franklin,  2  Johns.  Ch.  (N. 

4.  Middlesworth  v.  Nixon,  2  Mich.  Y.)   1,  7  Am.  Dee.  613.     See  supra, 
425,  57  Am.  Dec.  136.  par.  11, 134,  as  to  neeeasity  of  probate 

5.  Eslava  v.  Elliott,  6  Ala.  264,  39  generally  and  powers  before  probate. 
Am.  Dec.  326.  10.  Black  v.  Allen  Co.,  42  Fed.  618, 

6.  Remick  v.  Batteifleld,  31  N.  H.  9  L.R.A.  433. 

70,  64  Am.  Dec.  316.  11.  Pensacola  Electric  Co.  v.  Soder- 

7.  Wyatt  v.  Rambo,  29  Ala.  510,  68  lind,  60  Fla.  164,  53  So.  722,  Ann.  Cas. 
Am.  Dec.  89.  1912B  1251  and  note;  May  v.  Smith, 

8.  Bowden  v.  Jacksonville  Electric  45  N.  C.  196,  59  Am.  Dee.  694.    See 
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general  rale  an  executor  must  sue  in  his  representative  character  on 
a  cause  of  action  which  accrued  in  the  lifetime  of  the  testator.*'  So 
also,  it  is  held,  an  executor  who  sues  in  his  own  name  and  not  as 
executor,  cannot  recover  on  a  note  payable  to  his  testator  and  not 
indorsed  by  him.**  On  the  other  hand,  under  certain  circumstances 
an  executor  or  administrator  may  be  denied  the  right  to  bring  suit 
in  his  representative  capacity,  as,  for  example,  where  an  administrator 
changed  the  nature  of  the  debt  originally  due  to  the  intestate,  by  a 
contract  made  with  himself.**  The  same  general  principles  hold  true 
where  the  personal  representatives  are  sued.  As  elsewhere  shown, 
ordinarily  an  action  at  law  will  not  lie  against  an  administrator  or 
executor  in  his  representative  capacity  on  a  contract  made  by  him  for 
the  benefit  of  the  estate.**  Thus,  an  executor  or  administrator  cannot 
be  sued  in  his  representative  capacity  for  goods  furnished  or  services 
rendered  to  the  estate  after  the  decedent's  death,  but  for  such  con- 
tracts the  remedy  is  against  the  representative  in  his  private  capacity.** 
In  regard  to  torta  the  same  rule  prevails.  Thus,  an  action  for  the 
negligence  of  the  administrator  in  the  maintenance  of  the  property 
of  the  estate,  whereby  the  plaintiff  suffered  injury,  cannot  be  main- 
tained against  the  estate.*''  However,  it  has  been  held  that  an  adminis- 
trator who,  without  authority,  collects  rents  of  his  intestate's  real 
estate,  and  uses  them  as  assets  in  paying  the  debts  of  the  estate,  is 
liable  to  the  party  entitled  to  such  rents,  either  personally  or  in  his 
representative  capacity,  at  the  election.** 

330.  Election  to  Sue  in  Either  Capacity. — ^Where  the  contract  or 
transaction  which  is  the  basis  of  the  suit  is  one  to  which  the  repre- 
sentative himself  is  a  party,  as,  for  instance,  where  the  subject  matter 
of  the  litigation  is  &  promise  made  by  the  defendant,  not  to  the 
decedent,  but  to  the  representative,  the  latter  may  bring  the  suit 
either  in  his  individual  or  in  his  representative  character,  as  he  may 
elect.**  One  of  the  most  frequent  instances  in  which  this  principle 
has  application  h  where  a  contract  is  made  with  an  executor  or  ad- 
ministrator in  that  capacity.    In  such  cases  he  may  bring  suit  on  it 

infra,  par.  333,  as  to  joinder  of  canses  16.  P^tzhngh  v.  Fitzhugh,  11  Grat. 

•f  actions.  (Va.)  300,  62  Am.  Dec.  653. 

12.  Kent  v.  Bothwell,  152  Mass.  341,  17.  Bannigan    v.     Woodbury,    158 

25  N.  E.  721,  9  L.R.A.  258;  Lawson  Mich.  206,  122  N.  W.  531,  133  A.  B. 

▼.  Lawson,  16  Grat  (Va.)  230,  80  Am.  R.  371  and  note. 

Dec.  702.  18.  Conger  v.  Atwood,  28  Ohio  St. 

15.  Woodbury  v.  Woodbury,  47  N.  134,  22  Am.  Rep.  362. 

H.  11,  90  Am.  Dec.  555.  19.  Hunter     v.     Postlethwaite,     10 

14.  Helm  v.  Van  Vleet,  1  Blackf.  Mart  O.  S.  (La.)  456,  13  Am.  Dec. 

(Ind.)  342,  12  Am.  Deo.  248.  334;  Kent  v.  Bothwell,  152  Mass.  341, 

16.  Note:  52  A,  S.  B.  121.  See  sn-  25  N.  E.  721,  9  LJI.A.  258;  Morse  v. 
pra,  par.  176.  And  see  infra,  par.  King,  73  N.  J.  L.  548,  63  AU.  986. 
339,  as  to  liability  to  personal  jndg-  118  A.  S.  R.  702. 

Ki«at.  Note:  64  L.RJL.  611. 
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in  his  own  name,**  or  he  may,  at  his  option,  sue  for  it  in  his  repre- 
aentative  character.^  And  in  such  cases  it  is  not  necessary  for  the 
plaintiff  to  prove  his  official  capacity  *  or  to  file  a  copy  of  hu  letters.' 
A  promise  to  pay  to  an  executor  or  administrator,  however,  is  a  promise 
to  him  in  his  individual  capacity,  and  therefore  in  bringing  suit  he 
need  not  entitle  himself  as  administrator.*  And  the  fact  that  he  is 
accountable  for  the  proceeds  of  the  suit  as  assets  of  the  estate  does  not 
necessarily  preclude  him  from  maintaining  an  action  without  ref- 
erence to  his  official  relation.'  So  an  administrator  is  not  obliged 
to  sue  in  his  representative  capacity  for  the  recovery  of  person^ 
chattels  of  his  intestate  which  he  has  had  in  his  possession  as  such 
administrator.  He  may  sue  for  and  recover  them  in  his  individual 
capacity,  on  proof  of  his  intestate's  title  and  his  own  possession  as 
administrator.*  But  suit  in  his  representative  character  is  particularly 
appropriate  when  the  property  or  proceeds  if  recovered  will  be  assets 
belonging  to  the  estate.' 

331.  Averments  as  to  Capacity  of  Plaintiff. — Since  an  executor  or 
administrator  is  generally  conceded  the  option  of  suing  either  in  his 
individual  or  representative  character  on  contracts  made  by  himself, 
though  in  reference  to  the  affairs  of  the  estate  of  the  decedent,'  the 
courts  seldom  listen  to  an  objection  that  in  litigation  in  reference  to 
such  contracts  he  should  have  described  himself  as  an  individual 
and  should  not  have  added  after  his  name  the  word  "executor"  or 
"administrai^or."  The  customary  method  of  disposing  of  objections 
on  this  score  is  to  regard  these  words  as  mere  surplusage  and  as 
descriptive  of  the  .person  referred  to  and  therefore  immaterial.'  When 
it  is  not  necessary  for  a  plaintiff  to  sue  as  executor  or  administrator 
all  averments  in  his  complaint  in  relation  to  his  official  capacity  may 
be  rejected.^*  It  has  been  said,  in  this  connection,  that  the  character 
in  which  a  party  sues  must  be  determined  from  the  body  of  the  plead- 
ing, and  not  from  the  description  of  himself  given  therein,  and  that 
a  right  of  action  as  an  individual,  properly  averred,  and  accruing  to 

20.  Jones  ▼.  Everman,  15  B.  Mon.  6.  Sims  v.  Boynton,  32  Ala.  353,  70 

(Ky.)  631,  63  Am.  Dec.  521;  Tittman  Am.  Dee.  540. 

V.  Thornton,  107  Mo.  500,  17  S.  W.  7.  Sasscer  v.  Walker,  5  Gill  A  J. 

979,  16  L.R.A.  410.  (Md.)  102,  25  Am.  Deo.  272;  Lawson 

1.  Gentry  v.  Owen,  14  Ark.  396,  60  v.  Lawson,  16  Grat.  (Va.)  230,  80  Am. 
Am.  Dec.  549;   Sheets  v.  Pabody,  6  Dec.  702. 

Blackf.  (Ind.)  120,  38  Am.  Dec.  132       8.  See  supra,  par.  330. 

and  note.  9.  Wolf  v.  Beaird,  123  111.  585,  15 

2.  Hunter  v.  Postlethwaite,  10  Mart.  N.  E.  161,  5  A.  S.  R.  565;  Rittenhonse 
O.  S.  (La.)  456,  13  Am.  Deo.  334.       v.  Ajnmerman,  64  Mo.  197,  27  Am. 

8.  Mr^rse  v.  King,  73  N.  J.  L.  648,  Rep.  215;  Hare  v.  CBiien,  233  Pa. 

63  Atl.  986,  118  A.  S.  R.  702.  St.  330,  82  Atl.  475,  Ann.  Cas.  1913B 

4.  Ross  V.  Sntton,  1  Bailey's  L.  (S.  624,  39  L.R.A.(N.S.)  430. 

G.)  126.  19  Am.  Dee.  660.  10.  Lewis  v.  Adams,  70  Cal.  403,  11 

6.  Kent  t.  Bothwell,  152  Man.  341,  Pao.  833,  58  Am.  R^.  423. 
26  N.  E.  721,  9  LJI.A.  2S8. 
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plaintiff  in  a  fiduciary  character,  authorizes  him  to  sue  in  his  indi- 
vidual capacity;  and  superadded  words,  as  "administrator/'  etc.,  are 
mere  descriptio  personae.^^  So  an  executor  who  sues  to  recover  money 
paid  by  him  by  mistake  may  describe  himself  as  executor  in  his  com- 
plaint, though  the  legal  title  to  the  moneys  sued  for  is  in  him  per- 
sonally, since  the  descriptive  words  may  be  treated  as  surplusage.*^ 

332.  Averments  as  to  Capacity  of  Defendant — ^If  a  suit  is  brought 
against  an  executor  or  administrator  in  regard  to  a  matter  as  to  which 
he  is  personally  liable,  as  on  a  promise  made  by  him  after  the  death 
of  the  decedent,  it  is  not  necessary  to  name  the  defendant  as  executor 
or  administrator,  though  this  may  be  done  by  way  of  description  or 
for  the  purpose  of  showing  the  circumstances  of  tJie  transaction  and 
the  origin  of  the  liability.**  So  an  allegation  that  the  defendant 
is  an  executor  or  administrator  may  be  treated  as  descriptio  personae 
and  surplusage,  and  will  not  necessarily  negative  his  personal  ha- 
bility.**  It  has  been  said  that  this  may  be  done  when  he  could  not 
under  any  circumstancee  be  liable  in  his  representative  capacity  to  the 
charges  contained  in  the  declaration,  but  not  where  the  defendant 
could,  on  any  supposition,  be  liable  in  his  representative  character  on 
the  contract  or  demand  declared  on.*'  The  same  rules  of  pleading 
apply  to  court  papers  filed  by  the  defendant.  For  example,  it  has 
been  held  that  tiiough  in  the  caption  of  the  answer  the  defendant  is 
described  as  executor  only,  yet  he  may  be  considered  before  the  court 
in  the  character  of  devisee  as  well,  where  the  answer  is  responsive 
to  all  the  allegations  of  the  bill  charging  him  in  that  capacity.*'  Simi- 
larly," rendering  judgment  against  a  defendant  as  "adnrinistrator" 
does  not  necessarily  make  it  a  judgment  to  be  enforced  out  of  the 
property  of  the  estate  of  which  he  is  administrator,  and  not  one  to 
be  enforced  against  his  own  property.*'  Whether  the  salt  should  be 
brought  against  a  personal  representative  in  his  individual  or  repre- 
sentative capacity  may  dej^end  on  the  manner  with  which  he  executed 
an  instrument  sued  on.  The  question  is  therefore  sometimes  raised 
as  to  the  interpretation  to  be  given  to  the  words  which  follow  the 

11.  Tate  T.  Shackelford,  24  Ala.  610,  Mich.  208,  122  N.  W.  631,  133  A.  S. 
to  Am.  Dec.  488;  (Joodman  v.  Walker,  B.  371;  Keniaton  v.  Little,  30  N.  H. 
30  Ala.  482,  68  Am.  Dec.  134;  Helm  318,  64  Am.  Deo.  297;  Rich  v.  Sowles, 
y.  Van  Vleet,  1  Blackf.  (Ind.)  342,  12  64  VL  408,  23  AtL  723,  15  LJt.A.  850 
Am.  Dec.  248.  See  generally,  Pab-  and  note;  Snead  v.  Coleman,  7  Qrat. 
•ms.  (Va.)  300,  56  Am.  Dec  112;  Fitzhugh 

12.  Wolf  V.  Beaird,  123  Dl.  586,  16  v.  Fitzhugh,  11  Grat.  (Va.)  300,  62 
N.  E.  161,  5  A.  S.  R.  565.  Am.  Deo.  653. 

18.  Painter  v.  Kaiser,  27  Nev.  421,  15.  Fitzhugh  v.  Fitzhui^,  11  Grat. 

7§  Pac.  747, 103  A.  S.  R.  772, 1  Ann.  (Va.)  300,  62  Am.  Deo.  653. 

Gas.  765,  65  L.R.  A.  672;  Snead  V.Cole-  16.  Kinney    v.    Harvey,    2    Lei^ 

man,  7  Grat.  (Va.)  300,  56  Am.  Dee.  (Va.)  70,  21  Am.  Dec.  597. 

112.  17.  Rich  V.  Sowles,  64  Vt  408,  23 

14.  Bannigan    v.    Woodbury,    158  Atl.  723,  15  L.R.A.  850. 
R.  C.  L.  Vol.  XI.— 19.         289 
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signature  of  the  executor  or  adminifltrator  indicating  the  capacity 
in  which  he  executed  the  instrument,  and  narrow  distinctions  are 
sometimes  drawn.  Thus,  it  has  been  held  that  when  an  instrument 
is  executed  by  executors,  the  term  "executor"  is  a  description  of  the 
person,  that  is  to  say,  that  it  is  signed  by  a  person  who  is  an  executor ; 
whereas,  when  it  is  executed  by  a  person  "as  executor,"  the  words 
will  bear  no  such  interpretation.**  It  has  been  held,  however,  that 
the  words  "as  executor"  may  be  used  by  way  of  description."  The 
personal  representative  may  in  some  cases  take  advantage  of  erro- 
neous methods  of  averring  the  capacity  in  which  he  sued.  Thus,  it 
has  been  held  that  an  administrator  with  the  will  annexed  must  be 
sued  in  that  character,  and  if  sued  as  administrator  only,  without 
the  addition  of  the  words  "with  the  will  annexed,"  he  may  plead  in 
abatement.** 

333.  Joinder  of  Causes  in  Different  Capacities. — ^Under  the  strict 
rules  of  common  law  pleading  a  count  which  charges  one  as  executor 
or  administrator  cannot  be  joined  with  one  which  charges  him  per- 
sonally, because  the  judgment  in  the  one  case  would  be  de  bonis 
testatoris  or  intestate,  and  in  the  other,  de  bonis  propriis.*  For  ex- 
ample, it  has  been  held  that  a  count  against  an  executor  for  money 
had  and  received  cannot  be  joined  with  a  count  for  money  due  to  the 
plaintiff  by  the  defendant  as  executor  upon  an  account  stated  with 
Him  of  money  due  from  him  as  executor,  the  former  showing  a 
personal  charge  and  the  latter  a  charge  against  the  estate.*  And  a 
complaint  stating  a  cause  of  action  against  the  defendant  personally 
and  also  against  him  as  executor  or  administrator,  no  joint  liability 
being  shown,  is  demurrable  for  misjoinder  of  parties  defendant.* 
These  rules,  however,  are  no  longer  recognized  in  all  jurisdictions. 
The  tendency,  perhaps,  is  to  disregard  them  and  to  hold  that  counts 
upon  promises  of  the  intestate  and  of  the  administrator  may  be 
joined  where  the  estate  is  concerned  in  botl^.' ' 

PUat 

334.  Plene  Administraylt. — Prior  to  the  statute  of  Anne  an  ezee- 
ator  or  administrator,  when  sued  on  a  debt  of  the  decedent,  was 

18.  People  V.  Keyser,  28  N.  T.  226,  300,  62  Am.  Dee.  653;  Thompa<m  v. 
84  Am.  Dec.  338;  Ivey  v.  Vanghan,  Mann,  65  W.  Va.  648,  64  S.  E,  920, 
93  S.  C.  203,  76  S.  E.  464,  Ann.  Cas.  331  A.  S.  R.  987,  22  L.R.A.(N.S.) 
1914D  900,  43  L.R.A.(N.S.)  377.  1094.    See  generally,  AonOKS,  vol.  1, 

19.  Snead  v.  Coleman,  7  Grat.  (Va.)  p.  362  et  seq. 

300,  56  Am.  Dec.  112.  2.  Fitzhugh   v.   Fitzhugh,  11   Grat. 

20.  Hunt  V.  Wilkinson,  2  Call  (Va.)    (Va.)  300,  62  Am.  Dec.  653. 

49,  1  Am.  Dec.  534.  3.  Schlicker  v.  Hemenway,  110  Cal. 

1.  Schlicker  v.  Hemenway,  110  Cal.  579,  42  Pac.  1063,  52  A.  S.  R.  116. 
579,  42  Pac.  1063,  52  A.  S.  R.  116;       4.  Gregory  v.  Hooker,  8  N.  C.  394, 
Fitzhugh  v.  Fitzhugh,  11  Grat.  (Va.)   9  Am.  Dec.  646. 
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compelled  either  to  admit  the  possession  of  assets  and  deny  the  debt, 
or  else  to  admit  the  debt  and  plead  that  he  had  fully  administered  the 
estate.  Thereafter  he  could  plead  as  to  the  debt  and  also  plene  ad- 
ministravit.'  •  But  under  this  plea  he  was  not  allowed  to  set  up  his 
own  devastavit  in  order  to  escape  payment;*  nor  could  he  interpose 
the  plea  as  against  an  award  of  arbitrators  that  he  should  pay.' 
Failure  to  plead  plene  administravit  constituted  a  confession  of  assets,' 
and  under  the  American  adaptation  of  the  common  law  rule  a  sim- 
ilar effect  is  given  to  a  failure  to  allege  lack  of  assets.^  Where  such 
a  plea  is  required  its  absence  renders  a  general  judgment  conclu- 
sive evidence  of  assets  in  a  second  action  of  debt  suggesting  a  devas- 
tavit, the  only  qualification  being  that  a  matter  arising  subsequently 
to  the  former  action  showing  a  destruction  of  the  assets  or  removtd 
of  them  from  the  hand  of  the  representative  without  fault,  may 
be  set  up.^"  So  also,  under  this  rule,  a  judgment  by  default  con- 
stitutes an  admission  of  assets.*^  It  has  been  held  that  a  spedal 
allegation  in  a  bill  that  there  are  no  debts  against  an  estate  which 
prevents  the  recovery  sought,  if  uncontradicted  though  not  admitted 
by  the  answer  of  the  administrator,  will  be  taken  as  such  an  admission 
of  assets  as  supersedes  the  necessity  of  further  proof  on  the  subject  ;^* 
but  such  effect  has  been  denied  to  a  mere  statement  in  the  answer 
that  assets  were  received,  as  shown  by  the  defendant's  return  to  the 
probate  court,  with  an  offer  to  produce  the  return  when  so  required.** 
In,  some  jurisdictions  the  courts  have  refused  to  follow  the  harsh 
rule  fif  the  common  law,  but  have  held  that  where  an  executor  or 
administrator  omits  to  plead  and  allows  judgment  by  default,  he  will 
not  be  thus  held  to  an  admission  of  assets,  so  as  to  make  him  person- 
ally liable,  but  he  will  be  given  an  opportunity  of  showing  the  facts,** 
or  else  the  plea  of  plene  administravit  is  entirely  dispensed  with  and 
rendered  ineffective  by  statutes  to  the  effect  that  a  judgment  against 
the  representative  merely  establishes  a  debt  against  the  estate,  to  be 
paid  in  the  due  couKe  of  administration.**    Under  the  common  law 

5.  Erving  v.  Peters,  3  T.  R.  685,  1  r.  Bentley,  7  Cow.  (N.  Y.)  701;  Bren- 
Rev.  Rep.  794,  9  Eng.  Rul.  Caa.  330.  ner  v.  Alexander,  16  Ore.  349,  19  Pac. 

6.  Note:  9  Eng.  Rul.  Caa.  326.         9,  8  A.   S.   R.  301;   Erving  v.  Pet- 

7.  Barr^  v.  Rush,  1  T.  B.  691,  1  era,  3  T.  R.  686,  1  Rev.  B^,  794,  9 
Rev.  Rep.  360,  9  Eng.  Rul.  Cas.  328.  Eng.  Rul.  Cas.  330. 

8.  Erving  v.  Peters,  3  T,  R.  685,       11.  Hooper  v.  Summersett,  Wightw. 

1  Rev.  Rep.  794,  9  Eng.  Rul.  Cas.  330.  16,  12  Rev.  Bep.  708,  12  Eng.  Rul. 

9.  Gibson  v.  Robinson,  90  Ga.  756,  Cas.  70. 

16  S.  E.  969,  35  A.  S.  B.  250;  Wilkins  Note:  9  Eng.  RuL  Cas.  339. 

v.  Gibson,  113  Ga.  31,  38  S.  E.  374,  12.  Eox  v.  Jones,  1  W.  Va.  205,  91 

84  A.  S.  B.  204;  Parker  v.  Stephens,  Am.  Dec.  383. 

2  N.  C.  218,  1  Am.  Dec.  557.  13.  Dugan  v.  Gittinga,  9  CKll  (Md.) 

10.  Judy  V.  JCelley,  11  Bl.  211,  60  138,  43  Am.  Dec.  306. 

Am.  Dec.  455;  Piatt  v.  Robins,  1  Johns.       14.  Lenoir  v.  Winn,  4  Desaus.   (S. 
Cas.    (N.  Y.)   276,  1   Am.  Dec.  110,  C.)  65,  6  Am.  Dee.  697. 
overruled  on  another  point  by  Bentlev       15.  Judy  v.  Kelley,  11  m.  211 ,  59 
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rule,  when  on  action  is  founded  on  a  promise  made  by  the  testa- 
tor or  intestate  in  his  life  and  the  defendant  is  sued  in  h^  represent- 
ative character,  he  may  plead  plene  administravit,  in  which  case  the 
judgment  if  against  him  can  only  be  de  bonis  testatoris.**  It  was 
held  in  an  early  case  that  the  burden  of  proof  on  the  issue  thus  raised 
is  on  the  defendant,^'  but  the  contrary  seems  very  generally  to  be 
assumed. 

335.  Ne  Unques  Executor  or  Admimstrator. — ^The  special  plea  of 
ne  unques  e^cutor,  or  ne  unques  administrator,  was  a  well-recog- 
nized plea  in  all  of  the  ancient  precedents."  It  put  in  issue  the  fact 
of  executorship  or  administratorship,  and  not  how  far  the  defendant 
is  liable  as  such."  But  at  the  common  law  the  judgment  was  de 
bonis  propriis  when  the  plea  was  interposed  but  not  sustained." 
According  to  the  rules  of  pleading  accepted  in  nearly  all  jurisdictions 
tCMiay,  a  failure  to  file  such  a  plea  or  to  deny  that  the  defendant  is 
executor  or  administrator  as  alleged  amounts  to  an  admission  of  liis 
representative  status.* 

336.  Miscellaneous  Pleas. — ^In  addition  to  the  special  pleas  already 
considered,*  the  ordinary  pleas  recognized  by  the  common  law  could 
be  used  in  proceedings  by  and  against  executors  and  administrators. 
It  may  be  noted  that  the  plea  of  the  general  issue  admitted  the  right 
of  the  persontil  representative,  when  he  was  plaintiff,  to  sue  in  the 
capacity  in  which  suit  was  brought.  The  question  of  such  capacity 
could  be  raised  only  by  plea  in  abatement.'  The  duty  of  an  exqputor 
or  administrator  to  plead  the  statute  of  frauds  is  considered  elsewhere 
in  this  article,*  and  it  is  sufficient  to  state  here  that  he  may  be  liable 
for  a  devastavit  if  the  estate  suffers  through  his  failure  to  plead  the 
statute  of  frauds.*  In  like  manner  full  treatment  has  been  accorded 
elsewhere  to  the  subject  of  pleading  the  statute  of  hmitations,  both 
when  such  plea  is  interposed  by  the  personal  representatives  invoking 
the  statute  in  behalf  of  the  estate  and  when  such  plea  may  be  inter- 
posed against  the  representatives  in  suits  by  them.*  It  may  be  stated 
generally,  however,  that  in  a  suit  against  the  estate  the  bar  of  limi- 

Am.  Dec.  455.     See  also  infra,  par,  (S.  C.)  413,  46  Am.  Dec  775. 

337.  20.  Hooper  v.  Summeraett,  Wightw. 

16.  Painter  v..  Kaiser,  27  Nev.  421,  16,  12  Rev.  Rep.  708,  12  Eng.  Rul. 
76  Pao.  747,  103  A.  S.  R.  772,  1  Ann.  Gas.  70. 

Gas.  765,  65  LJtA.  672;  Giles  v.  Pratt,  1.  Roberts  v.  White,  32  R.  I.  185, 
1  HiU  L.  (S.  G.)  239,  26  Am.  Dec  170.  78  Atl.  497,  Ann.  Gas.  1912D  793. 

17.  Piatt  T.  Robins,  1  Johns.  Gas.       2.  See  snpra,  par.  334,  335. 

(N.  Y.)  276, 1  Am.  Dec  110,  overruled  3.  Brown  v.  Nourse,  55  Me.  230,  92 

by  Bentley  v.  Bentley,  7  Gow.  (N.  T.)  Am.  Dec.  583.    See  generally,  Parties. 

701,  ■  4.  See  supra,  par.  217. 

18.  Roberts  v.  White,  32  R.  I.  185,  5.  Haskell  v.  Manson,  200  Mass.  699, 
78  Atl.  497,  Ann.  Gas.  1912D  793.  86  N.  E.  937,  128  A.  S.  R.  452. 

19.  Hnbble  t.  Fogartie,  3  Rich.  L.  6.  See  supra,  par.  243  et  seq.,  SOL 
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tations  should  be  pleaded  in  order  to  be -available  as  a  defense,' 
unless  there  is  some  statute  positively  forbidding  the  allowanoe  of  a 
claim  so  barred.* 

Judgment* 

337.  Judgments  on  Claims  Generally. — In  the  ordinary  adminis- 
tration of  estates  under  the  modern  statutes,  creditors  are  not  obliged 
to  put  their  claims  into  judgment  unless  they  are  rejected  by  the 
executor  or  administrator;*  and  while  in  a  number  of  jurisdictions 
when  a  claim  has  been  rejected  the  claimant  must  within  a  designated 
time  bring  suit  thereon,*"  generally  a  judgment  or  decree  against 
an  executor  or  administrator  on  account  of  a  claim  against  the  estate 
of  his  decedent  operates  only  to  establish  the  claim  as  if  it  had  been 
allowed  by  him,  so  as  to  require  it  to  be  satisfied  in  due  course  of 
administration.**  But  under  the  variant  American  practice  an  exe- 
cution is  sometimes  allowable  where  there  are  assets  in  the  defend- 
ant's hands  applicable  to  the  satisfaction  of  the  judgment*'  There 
aeenna  to  be  no  objection  to  an  executor  or  administrator  confessing 
judgment  in  suits  against  him  in  regard  to  claims.**  One  effect  of 
such  a  judgment  is  an  admission  of  assets  to  the  amount  of  the  debt,** 
and  under  the  rule  requiring  a  plea  or  plene  administravit,  a  general 
judgment  has  tlie  same  effect  when  no  such  plea  is  interposed.** 
Unless  there'  is  fraud  or  coUiision  between  an  administrator  and  a 
creditor  of  an  estate  a  judgment  regularly  rendered  in  a  court  of  com- 
petent jurisdiction,  in  favor  of  the  creditor  and  against  the  adminis- 
trator, is  conclusive  on  legatees  and  creditors  of  the  estate  as  to  all 
matters  adjudicated  thereby.**    Likewise,  it  is  binding  on  the  heirs  so 

7.  Easton  v.  Somerville,  111  la.  164,  8  A.  8.  R.  301;  Anslev  v.  Baker,  14 
82  N.  W.  475,  82  A.  8.  R.  502.  Tex.    607,   65   Am.    Dec.    136;    Rock 

8.  Martin  v.  Martin,  108  Wia.  284,  Springs  First  Nat.  Bank  t.  Ludvigsen, 
84  N.  W.  439,  81  A.  S.  R.  895.  8  Wyo.  230,  56  Pac.  994,  57  Pac.  934, 

9.  De  Coppet  v.  Cone,  199  N.  Y.  56,  80  A.  S.  R,  928;  Farr  v.  Newman,  4 
92  N.  E.  411,  139  A.  8.  R.  844,  20  T.  R.  621,  2  Rev.  Rep.  479,  2  Eng. 
Ann.  Cas.  84L  Rul.  Cas.  214. 

10.  Price  V.  Mclver,  25  Tex.  769,  78  12.  Brenner  v.  Alexander,  16  Ore. 
Am.  Dec.  558;  Rook  Springs  First  Nat.  349,  19  Pac.  9,  8  A.  S.  R.  301.  See 
Bank  v.  Ludvigsen,  8  Wyo.  230,  58  generally,  ExKOtmOHS,  vol.  10,  par.  17 
Pac.  994,  67  Pac.  934,  80  A.  S..R.  et  seq. 

928.  13.  Brown  v.  Brown,  56  Conn.  249, 

11.  Meredith   v.    ScalUon,   51   Ark.  14  Atl.  718,  7  A.  8.  R.  307. 

361, 11  S.  W.  516,  3  LJI.A.  812;  Judy       14.  Griffith  v.  Chew,  8  Serg.  &  R. 
v.  Kelley,  11  111.  211,  50  Am.  Dec.  455;    (Pa.)  17,  11  Am.  Dec.  556. 
Gold  V.  Bailey,  44  HI.  491,  92  Am.  Dec.       15.  See  supra,  par.  334. 
190;   Childs  v.  Hyde,  10  la.  294,  77       16.  Morris  v.  Murphey,  96  Ga.  307, 
Am.  Dec.  113;  McGee  v.  Wallis,  57  22  S.  E.  635,  51  A.  S.  R.  8L    See  gen- 
Miss.  638,  34  Am.  Rep.  484;  Brenner  erally,  Judqmbkt& 
v.  Alexander,  16  Ore.  349,  19  Pac.  9, 
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far  as  coucerofl  the  personalty.*'  At  common  law  a  judgment  against 
the  executor  or  administrator  bound  the  estate  imder  administration, 
namely  the  personalty,  but  did  not  bind  the  heir  at  law  of  the  real 
estate,  because  the  real  estate  constituted  no  part  of  the  assets  under 
administration.  But  under  modem  statutes  in  some  jurisdictions 
this  distinction  between  real  and  personal  property  is  no  longer  recog- 
nized. Instead,  judgments  against  administrators  establishing  debts 
against  their  estates  are,  in  the  absence  of  fraud,  equally  conclusive 
upon  the  administrators  and  the  heirs,  as  affecting  both  the  person- 
alty and  the  realty.*' 

338.  Conformity  of  Judgment  to  Capacity  of  Defendant. — If  the 
declaration  presents  a  claim  to  which  tiie  defendant  ia  liable  in  his 
representative  capacity  only,  as  on  an  obligation  executed  by  the 
testator,  he  must  be  sued  as  executor  and  the  judgment  must  be  de 
bonis  testatoris."  He  cannot  be  held  accountable  de  bonis  propriis.** 
Wherefore  the  judgment  should  be  entered  in  such  form  as  to  protect 
heirs,*  and  a  judgment  erroneously  entered  against  the  defendant 
personally  will  be  modified  so  as  to  make  him  liable  in  his  represent- 
ative capacity  only.*  A  judgment  de  bonis  testatoris  or  intestati 
is  proper  in  all  cases  where  the  executor  is  a  party  and  the  estate  of  the 
decedent  is  liable  for  the  debt.*  Conversely,  a  judgment  against  one 
sued  as  an  individual  does  not  bind  him  as  executor  or  administrator.^ 

339.  Personal  Judgment  against  Representative. — When  an  exec- 
utor or  administrator  has  entered  into  a  contract  in  regard  to  the 
estate  which  he  represents  and  in  consequence  an  action  is  brought 
against  him  individually  on  account  of  his  personal  habiiity  in  ref- 
erence thereto,*  the  general  rule  is  that  a  judgment  may  be  recovered 
against  him  personally.*  Not  only  on  express  contracts  does  an 
action  lie  personally,  but  likewise  on  implied  promises  made  by  an 
administrator  after  the  ptestate's  death.    Therefore,  where  money ' 


17.  Qold  V.  Bailey,  44  HI  491,  92  40  L.R.A.(N.S.)  027. 

Am.  Dec.  190.  Note:  12  Eng.  Rnl.  Cas.  69. 

18.  See  DxscKNT  Ain>  Distbibtjtion,  4.  Amsterdam  First  Nat  Itenk  ▼. 
vol.  9,  p.  98  et  seq.  Shuler,  163  N.  T.  163,  47  N.  E.  282, 

19.  Painter  v.  Kaiser,  27  Nev.  421,  60  A.  S.  R.  601.  See  also  supra,  par. 
76  Pac.  747, 103  A,  S.  E.  772, 1  Ann.  176,  329. 

Cas.  765.  65  L.RJl.  672.  5.  See  supra,  par.  176,  as  to  per- 

20.  Insley  v.  Shire,  64  Kan.  793,  39  sonal  liability. 

Pac.  713,  45  A.  S.  R.  308;  Luscomb  v.  6.  MeEldery  v.  MeKenzie,  2  Port 
BaUard,  5  Gray  (Maaa.)  403,  66  Am.  (Ala.)  33,  27  Am.  Dee.  643;  Holder- 
Dec.  374  and  note.  baugh  ▼.  Turpin,  75  Ind.  84,  39  Am. 

1.  See  infra,  par.  340.  Rep.  124;  Daviess  County  BanlL  rte^ 

2.  Adams  v.  Re  Qua,  22  Pla.  250,  Co.  v.  Wright,  129  Ky.  21,  110  S.  W. 
1  A.  S.  R.  191;  Clayton  v.  Dinwoody,  361,  17  L.R.A.(N.S.)  1122;  Gregory 
83  Utah  251, 93  Pac.  723, 14  Ann.  Cas.  v.  Hooker,  8  N.  C.  394,  9  Am.  Doe. 
026.  646. 

S,  Bogne  ▼.  Laughlin,  149  Wis.  271,       Note:  62  A.  8.  R.  121. 
186  N.  W.  606,  Ann.  Cas.  1913C  1367, 
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paid  to  an  admiiiistrator  by  mistake,  and  he  receipted  as  adminis- 
trator, an  action  to  recover  it  may  be  brought  against  him  personally.^ 
On  the  same  principle  the  courts  have  held  that  the  beneficiary  of 
a  life  insurance  policy  who  delivers  it  to  the  administrator  for  col- 
lectioQ,  may  maintain  an  action  against  him  in  his  individual  capa- 
city to  recover  the  proceeds.*  So  also  his  contracts  in  the  course 
of  his  administration  render  him  hable  de  bonis  propriis,*  even 
though  in  the  pleadings  thQ  plaintiff  charged  him  with  promising  as 
executor."  Actions  may  likewise  be  brought  against  personal  repre- 
sentativee  for  their  torts.  For  example,  it  has  been  held  that  an 
action  lies  against  the  executor  for  the  probate  of  a  will  charging  an- 
other with  illegitimacy.^*  Similarly,  it  has  been  held  that  an  action 
of  trover  may  be  brought  by  the  widow  and  children  of  the  decedent 
against  the  eiecutor  or  administrator  for  selling  articles  of  property 
which  are  exempt  from  execution,  and  which  are  protected  from  an 
administration  sale.*'  A  judgment  in  personam  may  be  entered 
against  an  executor  or  administrator  for  a  devastavit,*'  but  it  has  been 
held  as  a  matter  of  pleading  that  a  party  alleging  a  joint  devastavit 
against  two  administrators  is  bound  to  prove  such  on  the  trial,  and 
that  a  judgment  against  one  of  them  alone,  with  the  return  of  nulla 
bona  on  the  fi.  fa.  issued  thereon,  furnishes  no  evidence  of  a  devastavit 
by  the  other.**  A  judgment  against  an  administrator  ascertaining 
and  directing  the  payment  of  a  final  balance  against  him  in  a  suit 
for  an  accounting  and  settlement  of  the  estate,  is  a  judgment  against 
him  personally.*'  But  a  personal  representative  cannot  be  subjected 
to  judgment  in  personam,  on  the  sole  ground  that  the  estate  of  the 
deceased  is  indebted  to  the  plaintiff.*' 

340.  Form  of  Judgment  to  Bind  Estate  Only. — ^A  judgment  against 
an  administrator  in  an  action  in  which  he  is  liable  only  in  his  repre- 
sentative capacity  may  be  in  the  usual  form,  with  the  addition  of  some 
such  words  as,  "to  be  levied  of  the  goods  and  chattels  of  the  decedent 
in  his  hands  to  be  administered."*^  The  same  distinction  between 
words  descriptive  of  the  person  and  those  designative  of  capacity, 

7.  Grier  v.  Huston,  8  Seig.  &  R.  12.  Jaekson  v.  Bryan,  3  J.  J.  Marsh. 
(Pa.)  402,  U  Am.  Dec.  627.  (Ky.)  308,  20  Am.  Dec.  142. 

8.  aiedhill  v.  MeCoombs,  110  Me.  IS.  Myers  v.  Mott,  29  CaL  369,  88 
341,  86   Atl.  247,  Ann.   Cas.   1914D  Am.  Dec.  49. 

294,  45  L.R.A.(N.S.)  26.  14.  Cameron  v.  Justices  of  Inferior 

9.  Bauerie  v.  Long,  187  HI.  475,  S8  Court,  1  Ga.  36,  44  Am.  Dec  636. 
N.  E.  458,  52  L.R.A.  643.  16.  Vemer  v.   Bookman,  53   8.   C. 

10.  Keniston  v.  Little,  80  N.  H.  3l8,  396,  31  8.  E.  283,  69  A.  S.  R.  870. 
64  Am.  Dec.  297;  Snead  v.  Coleman,  16.  Myeia  v.  Mott,  29  Cal.  359,  89 
7  Orat.  (Ya.)  300,  56  Am.  Dee.  112.  Am.  Dee.  49. 

11.  Harris  v.  Nashville  Trust  Co.,  17.  Gniee  v.  Selleis,  43  Miss.  52,  6 
128  Tenn.  573,  162  8.  W.  584,  Ann.  Am.  Rep.  478. 

Cas.  1914C  885,  49  LJSJL(N.8.)  897 
and  note. 
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obtains  here  as  in  connection  with  the  styling  of  parties.  If  the 
judgment  is  intended  to  bind  the  estate  only  it  should  refer  to  the 
property  of  the  estate  in  the  hands  of  the  representative  and  not 
to  tiie  property  of  the  representative  by  name,  followed  by  designa- 
tion of  his  capacity.^*  OUier  methods  of  entering  a  judgment  against 
a  personal  representative  so  as  to  bind  only  the  estate  which  have 
been  recognized  are,  to  maJce  the  judgment  read  against  him  "as 
administrator"  or  "as  executor"  of  the  estate  of  the  decedent,**  or 
to  order  that  the  judgment  be  paid  in  due  course  of  administration  ** 
or  out  of  the  effects  in  the  hands  of  the  executor.*  A  payment  in 
the  due  course  of  administration  means  the  payment  by  the  legal  rep- 
resentative of  the  deceased,  acting  under  the  orders  of  the  probate 
court,  out  of  the  assets  of  the  estate  of  the  decease4,  and  in  the 
manner  and  order  that  other  debts  of  the  same  rank  are  by  the 
probate  act  required  to  be  paid.* 

CosU 

341.  In  Actions  on  Decedent's  Transactions. — As  a  general  rule 
an  executor  or  administrator  is  not  liable  for  costs  where  he  sues 
in  the  right  of  his  testator  or  intestate,*  especially  when  he  has  not 
manifested  any  disposition  to  harass  the  defendant  wilfully  and  with- 
out cause.*  If,  however,  he  knowingly  brings  a  wrong  action  or  is 
guilty  of  negligence  or  improper  conduct,  he  may  be  held  responsible 
for  the  ooets,'  and  it  has  been  held  that  in  the  absence  of  express 
provision  to  such  effect  he  will  not  be  exempted  from  the  operation  of 
a  general  statute  allowing  costs  to  the  prevaihng  party.' 

342.  In  Actions  on  Own  Transactions. — Where  the  personal  rq9r»- 
sentative  sues  in  his  own  right  on  a  cause  arising  after  the  death  ot 
the  testator,  he  is  usually  held  liable  for  costs  in  case  he  fails  in  his 

18.  McKay  ▼.  Paris  Exch.  Bank,  75  (Ey.)  3,  33  Am.  Dee.  473;  BittenhonM 
Tex.  181,  12  S.  W.  629,  16  A.  S.  E.  v.  Ammerman,  64  Mo.  197,  27  Am. 
884.  Rep.  215;   Potts  v.   Smith,  3  RawW 

19.  Adams  v.  Re  Qua,  22  Fla.  250,  (Pa.)  361,  24  Am.  Dee.  359;  LymA 
1  A.  S.  R.  191.  V.  Webster,  17  E.  L  513,  23  AtL  27, 

20.  Moore  ▼.  Rnssell,  133  Cal.  297,  14  L.RA..  696  and  note;  Frink  v. 
65  Pac.  624,  85  A.  S.  R.  166;  Gold  v.  Luyten,  2  Bay  (S.  C.)  166, 1  Am.  Dee. 
Bailey,  44  lU.  491,  92  Am.  Dec  190;  638.  See  Costs,  vd.  7,  p.  780,  as  t« 
Smith  T.  Hanson,  34  Utah  171,  96  Pae.  th6  principles  eontrolling  eoets  in  geat- 
1087,  18  L.R.A.(N.S.)  520;  Fisher  v.  eral. 

Hopkins,  4  Wyo.  379,  34  Pac.  899,  62  4.  Frogg  v.  Long,  3   Dans   (Ky.) 

A.  S.  R.  38.  157,  28  Am.  Dec.  69. 

1.  Erving  v.  Peters,  3  T.  R.  685,  1  6.  Christian  v.  Atlantic,  etc,  R.  Co, 
Rev.  Rep.  794,  9  Eng.  Rnl.  Cas.  330.  136  N.  C.  321,  48  S.  E.  743,  1  Aw. 

2.  Myers  v.  Mott,  29  Cal.  389,  89  Cas.  803,  68  L.R.A.  418. 

Am.  Dec.  49.  6.  Lynch  v.  Webster,  17  R.  L  613, 

3.  Tnmham    v.    Shonae,    8    Dana  23  Atl.  27,  14  L.R.A.  696. 
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action  or  suffers  a  nonsuit.'  This  is  true  even  though  the  fruits  of 
the  action  would  be  assets.*  And  the  same  rule  obtains  where  the 
suit  is  brought  in  his  representative  capacity  on  a  cause  of  action 
arising  after  the  death  of  the  decedent  for  which  suit  either  should 
or  might  have  been  brought  in  his  own  individutd  right  or  char- 
acter.* The  reason  assigned  for  the  representative's  liability  is  that, 
being  a  party  to  the  transaction,  he  is  presumed  to  know  all  about 
it,  and  to  act  upon  his  own  responsibility,  and  therefore  ought  not 
to  be  permitted  to  saddle  the  estate  with  the  costs  in  case  of  fail- 
ure; whereas  when  the  suit  is  on  a  cause  of  action  arising  in  the 
Ufetime  of  the  decedent,  not  being  privy  to  the  original  trans- 
action, he  cannot  be  presumed  to  know  exactly  what  the  case  may 
torn  out  to  be  upon  investigation,  and  therefore  ought  not  to  be 
required  to  pay  the  costs  himself.^*  But  it  seems  that  in  some 
jurisdictions,  upon  a  proper  showing  to  the  probate  court  having  the 
estate  in  charge,  an  executor  or  administrator  may  after  all  be  allowed 
his  costs  out  of  the  estate  even  where  the  suit  was  on  a  transaction 
arising  after  the  death  of  the  decedent.**  Executors  are  entitied  to 
their  costs  where  they  have  merely  sought  for  their  security  to  have 
the  construction  of  the  will  settled.** 

343.  Liability  of  Representative  as  Defendant — Where  an  exec- 
utor or  administrator  is  sued  and  judgment  is  entered  against  him, 
the  plaintifF  is  generally  entitled  to  costs,**  payable,  however,  solely 
out  of  the  estate,  in  the  absence  of  any  misconduct  or  bad  faith  in 
defending  the  action,  though  the  defense  proves  unavailing.**  On  a 
default  judgment  the  representative  may  be  held  personally  liable 
for  costs,*^  and  an  executor  will  not  be  allowed  his  costs  in  an  action 
for  refusing  to  come  to  an  account  and  to  deliver  over  the  property, 
where  his  reasons  for  refusing  are  entirely  untenable.**  But  even 
the  partial  success  of  the  defense  interposed  by  the  personal  repre- 
sentative may  relieve  him  of  personal  responsibility  for  costs.    Thus, 

7.  Sanders  v.  Blain,  8  J.  J.  Marsh.       10.  Lynch  v.  Webster,  17  B.  L  513, 
(Ky.)  446,  22  Am.  Dec.  86;  Kitten-  23  Atl.  27,  14  LJI.A.  696  and  note. 
house  V.  Ammerman,  64  Mo.  197,  27       11.  Rittenhouse  v.   Anunennan,  64 
Am.  Rep.  215;  Christian  v.  Atlantic,  Mo.  197,  27  Am.  Rep.  215. 

etc.,  R.  Co.,  138  N.  C.  321,  48  S.  E.  12.  Craft  v.  Snook,  13  N.  J.  Eq.  121, 

743,  1  Ann.  Caa:  803,  68  L.R.A.  418;  78  Am.  Dec.  94. 

Potts  V.  Smith,  3  Rawle  (Pa.)  361,  24  13.  Frink  v.  Lnyten,  2  Bay  (S,  C.) 

Am.  Dec.  359;  Lynch  v.  Webster,  17  166,  1  Am.  Dec.  638. 

B.  I.  513,  23  AtL  27,  14  L.B.A.  696  14,  Opitz  v.  Karel,  118  Wis.  527,  95 

and  note;  Frink  v.  Luytcn,  2  Bay  (8.  N.  W.  948,  99  A.  S.  R.  1004,  62  LJI.A. 

C.)  166,  1  Am.  Dee.  638.  982. 

8.  Potts  v.  Smith,  3  Rawle   (Pa.)  15.  Giles  v.  Pratt,  1  Hill  L.  (S.  C) 
361,  24  Am.  Dec.  359.  239,  26  Am.  Dec.  170. 

9.  Tnmham    v.     Shonse,    8    Dana  16.  Pelbam  v.  Taylor,  54  N.  0.  VKL, 
(Ky.)  3,  33  Am,  Dec.  473;  Lynch  v.  59  Am.  Dec.  604 

Webeter,  17  B.  L  613,  23  AtL  27,  14 
L.RA.  696. 
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it  has  been  held  that  an  executor  would  not  be  compelled  to  pay 
costs  of  litigating  a  demand  of  a  devisee  for  interest  on  trust  funds, 
where  the  demand  included  more  than  the  devisee  was  entitled  to 
receive.*^  Where  the  representative  defendant  fails  to  plead  "no 
assets,"  it  seems  that  a  judgment  for  costs  against  him  should  be 
de  bonis  propriis,^*  or  at  least  alternatively  such,  conditioned  on  the 
absence  of  assets  subject  to  such  payment.  On  the  other  hand,  it 
seems  that  at  the  common  law  he  was  not  liable  for  costs  but  was 
entitled  to  a  judgment  therefor  against  the  plaintiff,  where  he  auo- 
cessfully  intei^osed  the  plea  of  plene  administravit." 

344.  Right  to  Sue  or  Defend  in  Forma  Pauperis. — According  to 
some  of  the  earlier  decisions  in  England  and  the  United  States,  exee- 
utors  and  administrators  could  not  sue  or  defend  in  forma  pauperis. 
An  exception  to  this  rule  was  first  made  in  the  case  of  persons  sus- 
taining the  combined  relation  of  personed  representatives  and  bene- 
ficiaries. In  later  decisions,  however,  the  right  of  personal  repre- 
sentatives to  sue  or  defend  in  this  form  has  been  more  generally 
recognized.  Under  the  federal  statute  they  may  thus  sue  or  defend  in 
the  federal  courts,  and  are  accorded  the  same  right  on  appeal  mr 
error.'o  So,  under  statutes  in  various  states  they  may  sue  in  this 
manner  on  compliance  with  the  requirements  imposed  in  such  con- 
nection. It  has  been  decided  that  in  order  to  enable  an  adminis- 
trator or  executor  to  bring  an  action  in  forma  pauperis  for  the 
negligent  killing  of  the  decedent,  he  need  not  show  personal  inabil- 
ity to  give  the  required  bond  or  make  the  necessary  deposit,  but  that 
it  is  sufficient  if  he  shows  such  inability  on  behalf  of  the  estate  and 
those  for  whose  benefit  the  suit  is  really  brought.* 

X.  Administration  Bonds 
Form  and  Necessity  of  Bonds 

345.  Necessity  of  Bonds. — An  administration  bond  could  not  b* 
required  of  an  executor  by  the  ecclesiastical  courts  in  England  where 
the  testator  did  not  direct  thai  a  bond  should  be  given.'  In  accord- 
ance with  the  practice  of  these  courts  it  became  the  established  rule 
of  the  common  law  that  ordinarily  no  bond  would  be  required  of 
an  executor  on  the  granting  of  letters  testamentary.'     Even  if  a 

17.  Dtmscomb  ▼.  Dnnseomb,  1  Johns.   Cas.  803  and  not«,  68  L.B.A.  418  tad 
Ch.   (N.  Y.)  608,  7  Am.  Dec.  504.       note. 

18.  Parker  v.  Stephens,  2  N.  C.  218,       2.  Note:  51  Am.  Dee.  619. 

1  Am.  Deo.  557.  3.  Cutrer  t.  Tennessee,  98  Miss.  841, 

19.  Giles  V.  Pratt,  1  ffill  L.  (S.  C.)   54  So.  434,  Ann.  Cas.  1913B  344,  35 
239,  26  Am.  Dec  170.  L.R.A.(N.S.)  333;  Municipal  Court  v. 

20.  Note:  1  Ann.  Cas.  806.  Whaley,  25  R.  I.  289,  55  Atl.  750, 105 
1.  Christian  v.  Atlantic  &  N.  C.  R.   A.  S.  R.  890,  63  L.R.A.  235. 

Co.,  136  N.  C.  321, 48  S.  E.  743, 1  Ann. 
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person  who  is  appointed  executor  is  given  a  life  estate  by  the  will, 
he  is  entitled  to  the  possession  of  the  property  without  giving  a  bond 
to  the  remainderman  or  anyone  else  to  account  for  it.*  The  exemp- 
tion of  executors  from  the  duty  of  filing  a  bond  has  been  abolished  by 
statute  in  many  states,  and  bonds  are  required  to  be  given  by  execu- 
tors '  except  when  the  will  expressly  provides  that  no  bond  shall  be 
given.*  In  regard  to  administrators,  it  seems  that  at  first  the  spiritual 
courts  in  England  were  accustomed  to  require  that  bonds  should  be 
filed  by  them,  but  that  as  often  as  they  did  so  they  were  prohibited 
by  the  temporal  courts.'  By  statute,  however,  in  England,  first  enacted 
in  the  reign  of  Henry  VIII,  and  since  continued  by  successive  enact- 
ments, administrators  aie  required  to  give  bonds;  *  and  similar  stat- 
utes ^ist  in  this  country.*  The  requirement  as  to  a  bond  has  the 
effect  of  preventing  the  granting  of  letters  of  administration  when 
the  applicant  is  imable  or  refuses  to  file  the  requisite  bond.*^ 

346.  Conditions  of  Administration  Bonds. — In  order  to  determine 
the  extent  of  the  liability  of  a  surety  on  an  administration  bond  it 
is  fundamental  that  recourse  be  had  to  the  form  and  phraseology  of 
the  bond.  Such  bonds  usually  enumerate  certain  duties  of  the  executor 
or  administrator,  among  which  are  the  filing  of  an  inventory  accord- 
ing to  law,  the  making  of  a  true  account  of  his  administration,  and 
the  delivery  and  payment  over  to  the  persons  entitled  thereto  of 
the  residue  of  the  estate.^*  When  the  condition  of  a  bond  is  that 
the  executor  or  administrator  shall  "perform  the  duties  required 
of  him  by  law,"  the  obligation  extends  to  all  duties  in  reference 
to  the  due  administration  of  the  estate,  including  the  payment  of 
debts,  and  the  distribution  of  the  remainder  among  those  entitled 
to  receive  it"  In  the  case  of  a  testate  estate  the  obligation  to  admin- 
ister the  estate  "according  to  law"  means  to  administer  it  accord- 
ing to  the  will  of  the  deceased,  since  the  law  itself  requires  it  to 
be  so  administered  after  the  will  has  been  duly  proved.**  A  pro- 

4.  Langley  v.  Faimington,  66  N.  H.  R.  399;  Tidball  v.  Yotmg,  68  Neb.  261, 
431,  27  Atl.  224,  49  A.  S.  R.  624.  78  N.  W.  507,  76  A.  S.  R.  98;  In  r« 

5.  Weir  v.  Mead,  101  Cal.  125,  35  Prout,  128  N.  T.  70,  27  N.  E.  948, 
Pac.  567,  40  A.  S.  R.  46;  Judge  of  13  L.R.A.  104. 

Probate  v.  Claggett,  36  N.  H.  381,  72  Note:  13  L.R.A.  104. 

Am.  Dec.  314.  10.  In    Goods   of   Ooldsborongh,   1 

6.  San  Pedro,  etc.,  R.  Co,  v.  Bailey,  Sw.  &  Tr.  295;  2  Eng.  Rul.  Caa.  96. 
31  Nev.  377,  103  Pao.  232,  Ann.  Caa.  11.  Judge  of  Probate  v.  SuUoway, 
1912A  743.  68  N.  H.  511,  44  Atl.  720,  73  A.  S. 

7.  Hudson  v.  Hudson,  Cas.  t  Talb.  R.  619,  49  L.R.A.  347;  Ordinary  v. 
p.  127,  2  Eng.  Rul.  Caa.  134.  Connolly,  76  N.  J.  Eq.  521,  72  AU. 

8.  Attorney-General  v.  Kohler,  9  H.  363,  138  A-  S.  R.  577. 

L.  Cas.  654,  2  Eng.  Rul.  Caa.  186.  12.  Williams  v.  State,  68  Miss.  680, 

9.  Dawes  v.  Boylston,  9  Mass.  337,  10  So.  52,  24  A.  S.  R.  297. 

<  Am.  Dec.  72;  Sanders  v.  Dodge,  140  13.  Judge  of  Probate  v.  Claggett,  30 
Miek.  236,  103  N.  W.  597,  112  A.  S.   N.  H.  381,  72  Am.  Dec.  314. 
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vision  for  sunendering  letters  of  administration  in  the  event  of  a 
will  being  thereafter  found  and  proved  is  sometimes  inserted  in 
administration  bonds."  The  sureties  on  an  administration  bond 
also  as  a  rule  undertake  that  the  principal,  among  other  things,  shall 
obey  all  orders  of  the  surrogate  or  probate  court  touching  the  estate.*' 
But  the  sureties  are  not  bound  by  an  order  which  the  surrogate  had 
no  jurisdiction  to  make;  yet  so  long  as  his  jurisdiction  continues  the 
liability  of  the  sureties  remains.**  As  a  general  rule,  the  liability  of 
a  surety  is  not  to  be  extended  beyond  the  terms  of  his  contract  of 
suretyship.  Where  the  contract  provides  that  he  shall  be  liable  for 
the  just  and  faithful  administration  of  the  estate  belonging  to  the 
testator,  the  courts  will  not  by  implication  extend  his  obligation  so 
as  to  cover  the  distribution  or  administration  of  property  which  does 
not  belong  to  the  estate,  and  he  will  not  be  bound  to  make  good  the 
errors  of  courts  or  parties  by  which  the  property  of  third  persons  is 
decreed  to  be  subject  to  the  course  of  administration.*' 

347.  Amount  of  Bond. — The  general  rule  enforced  in  most  juris- 
dictions requires  that  an  administrator  should  give  security  in  double 
the  value  of  the  personal  estate  of  the  intestate  before  assuming  the 
administration.**  The  actual  location  of  the  personal  estate,  or  of 
the  securities  by  which  it  is  represented,  is  not  material  in  determining 
the  amount  of  the  bond  in  a  case  of  purely  domestic  administration, 
for  the  rule  that  personal  property  is  deemed  to  follow  the  person 
of  the  owner  fixes  the  legal  possession  in  the  intestate  at  his  place 
of  residence — ^wherever,  in  fact,  the  property  may  be.  In  the  case 
of  ancillary  administration,  the  fixing  of  the  amount  of  the  bond  in 
some  states  is  left  to  the  discretion  of  the  surrogate  or  probate  court, 
so  that  a  smaller  bond  may  be  required  when  the  circumstances  war- 
rant it,  such  smaller  bond  being  a  sum  twice  the  amount  which  appears 
to  be  due  from  the  decedent  to  residents  of  the  state  of  the  ancillary 
administration.**  Where  a  surety  executes  the  bond  in  blank,  and 
intrusts  it  to  his  principal  to  be  filled  in  and  delivered,  the  surety  ia 
bound  by  the  instrument  as  delivered  to  the  obligee,  although  the 
principal  before  delivery  has  inserted  a  larger  penal  sum  than  that 
agreed  on  between  him  and  the  surety,  provided  that  the  obligee  had 
no  notice,  from  the  face  of  the  bond  or  otherwise,  of  the  unauthorized 

14.  Judge  of  Probate  v.  Claggett,  36  476,  77  Am.  Dec.  651. 

N.  H.  381,  72  Am.  Dec.  314;  Zeigler  18.  Baumgartner  v.  McKinnon,  187 

V,  Storey,  220  Pa.  St.  471,  69  Ati.  894,  Ga.  165,  73  S.  E.  518,  38  L.B.A.(NJ5.) 

17  L.R.A.{N.S.)    878.  824;  Re  Prout,  128  N.  Y.  70,  27  N. 

16.  Note:  9  Ann.  Cas.  155;  E.    948,    13    L.RA.    104;    Ex    part* 

16.  Deobold  v.  Oppermann,  111  N.  Evelyn,  2  MyL  &  E.  3:  2  Ene.  RnL 
Y.  531,  19  N.  E.  94,  7  A.  S.  R.  760,  Cas.  119. 

a  L.R.A.  644.  19.  In  re  Prout,  128  N.  Y.  70l  V 

17.  Lipscomb   v.   Postell,   38   Miss.  N.  E.  948,  13  L.R.A.  104. 
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act  of  the  principal.*  In  the  event  of  a  hreach  of  an  administration 
bond  the  suretiea  may  be  held  liable  to  the  full  amount  of  the  bond  ' 
for  all  damages  sustained  by  occasion  of  such  breach.*  The  sureties 
of  an  administrator  are  required  to  bear  any  injurious  consequences 
•rising  from  loss  to  the  estate,  and  have  no  right  to  any  favor  or 
immunity  that  would  not  be  accorded  to  him.*  It  has  been  held 
that  if  an  executor  is  chargeable  with  funds  in  his  hands  for  which 
he  has  negligently  failed  to  account,  to  an  amount  in  excess  of  the 
penal  sum  named  in  his  bond,  he  and  his  sureties  are  liable  for 
such  sum  with  interest  from  the  date  of  the  issue  of  execution  on 
the  judgment  rendered  for  the  recovery  of  the  sum  named."  In 
some  states  additional  special  bonds  are  required  to  be  given  by 
executors  and  administrators  in  regard  to  certain  matters  such  as 
sales.  Questions  may  then  arise  as  to  whether  the  special  bond  is  a 
merely  cumulative  remedy.  The  general  rule  appears  to  be  that 
where  the  act  for  the  performance  of  which  a  specific  bond  is  required 
is  within  the  express  terms  of  the  statute  enumerating  the  general 
duties  of  the  executor  or  administrator,  the  special  bond  may  be 
considered  an  additional  or  cumulative  security,  and  the  general 
bond  may  be  held  liable  for  a  default  in  the  performance  of  the  duty. 
But  where  the  act  whose  performance  is  required  to  be  secured  by  a 
special  bond  is  not  one  of  the  general  duties  within  the  express  or 
implied  terms  of  the  statute  prescribing  the  form  of  the  general  bond, 
but  is  rather  an  added  and  special  duty  for  which  special  security  is 
required,  then  the  general  bond  is  not  liable.* 

348.  Joint  and  Several  Bonds. — Where  there  are  several  sureties 
on  the  bond  of  an  executor  or  administrator,  all  of  them  are  equally 
liable  to  the  distributees  of  an  estate,  whatever  their  rights  may  be 
inter  se.'  Under  the  rules  of  the  common  law  where  a  joint  bond  is 
given  all  the  sureties  must  be  sued  jointly,  but  on  a  joint  and  several 
bond  a  creditor  may  sue  all  jointly  or  one  separately  for  the  whole 
amount.*  Where  cosureties  execute  a  single  joint  and  several  admin- 
istration bond,  the  legal  effect  is  that  they  are  sureties  severally  of 
the  executor  or  of  each  executor,  if  there  are  more  than  one.*  By 
statute  in  some  states  if  an  executor  or  administrator  gives  more 

1.  White  T.  Doggan,  140  Mass.  18,  Mass.  210,  68  N.  E.  205, 100  A.  S.  B. 
2  N,  E.  110  54  Am.  Rep.  437  and  note.  552. 

As  to  implied  authority  to  fill  blanks       6.  Note:  43  L.R.A.(N.S.)  308. 
generally,  see  Altbbation  of  Instbu-      7.  Glenn  v.  Wallaee,  4  Strob.  Eq. 
MENTS,  vol.  1,  p.  1012  et  seq.  (S.  C.)   149,  53  Am.  Dee.  657. 

2.  Note:  55  L.R.A.  392.  8.  Municipal   Court  v.  Whaley,  25 

3.  Ordinary  t.  Connolly,  75  N.  J.  R.  I.  289,  55  Atl.  750,  105  A.  S.  R. 
Eq.  521,  72  AU.  363,  138  A.  S.  B.  890,  63  L.RjL  235.     See  generaUy, 

•677.  Paktbes. 

4.  Ordinary  t.  Connolly,  76  N.  J.      9.  Mnnicipal  Court  t.  Whaley,  25 
Eq.  521,  72  Atl.  363, 138  A.  8.  R.  577.  R.  I.  289,  55  Atl.  750,  106  A.  S.  R, 

8.  Bassett  v.  Fidelity,  ete.,  Co.,  184  890,  63  L.RA.  235. 
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than  one  administration  bond,  he  may  be  sued  in  a  single  action  on 
all  or  any  one  or  more  of  the  bonds."  Where  there  are  two  seta  of 
sureties  of  an  executor  or  administrator  on  bonds  given  at  different 
times,  both  sets  are  answerable  for  breaches  committed  prior  to  the 
execution  of  the  second  bond.**  Sureties  on  the  bond  of  one  joint 
executor,  taken  long  after  administration  granted,  for  the  faithful 
performance  of  his  duties,  have  been  held  to  be  on  the  same  footing 
as  sureties  on  the  original  administration  bonds.** 

349.  Irregularities  as  to  Bonds. — ^Many  irregularities  may  appear 
in  reference  to  the  execution  of  administration  bonds  without  nullify- 
ing the  bond  or  releasing  the  sureties.  Where,  by  mistake,  the  name 
of  the  deceased  was  inserted  instead  of  that  of  the  administrator, 
this  will  not  vitiate  the  bond,  when  the  mistake  is  apparent  from 
the  face  of  the  instrument  itself,  without  resorting  to  extrinsic  circum- 
stances.** The  omission  in  the  penal  part  of  a  bond  of  the  name  of 
one  of  those  signing  it  will  not  prevent  the  bond  from  being  enforced 
against  all  of  the  signers  including  the  one  whose  name  was  thus 
omitted.**  When  the  wrong  form  of  bond  is  used,  suich  as  that  appro- 
priate in  cases  of  intestacy,  when  in  fact  the  bond  was  given  to  secure 
the  performance  of  duties  by  an  administrator  cum  testamento  annexo, 
the  error  is  not  material  and  such  administrator  c.  t.  a.  and  his 
sureties  may  be  held  liable  thereon.*'  A  recital  in  a  bond  that  the 
decedent  died  intestate  when  in  fact  he  left  a  will,  has  been  held  to  be 
an  immaterial  irregularity,  since  the  recital  may  be  treated  as  mere 
descriptio  personae.**  But  not  every  irregularity  may  be  passed  over 
leniently.  An  instrument  purporting  to  be  an  administrator's  bond, 
which  is  signed  by  the  principal  and  sureties  and  approved  and  filed 
by  the  probate  court,  but  which  names  no  person  or  officer  as  obligee, 
has  been  held  not  to  be  effectual  as  either  a  statutory  or  a  common 
law  bond.  Being  merely  a  promise  in  writing  made  to  no  one,  it  is 
void.*' 

350.  Defects  in  Execution  and  Signing. — ^The  authorities  are  not 
harmonious  as  to  the  effect  which  should  be  given  to  irregularities  of 
execution,  such  as  the  omission  of  the  signature  of  the  principal  or  of 
one  of  several  cosureties.  Some  courts  have  held  that  the  sureties 
on  a  joint  and  several  bond  are  liable  thereon,  although  it  was  signed 
by  them  on  condition  that  it  should  be  signed  by  the  administrator 

10.  State  ▼.  Paiaons,  147  Ind.  579,      14.  Luster  ▼,    Mitldle«sofl^   8   Qrat 
«7  N.  E.  17,  62  A.  S.  R.  430.  (Va.)  54,  56  Am.  Dec  129. 

11.  Dugger  V.  Wright,  51  Ark.  232,       16.  Shalter's  Appeal,  43  Pa.  St  83, 
11  S.  W.  213, 14  A.  S.  B.  48.  82  Am.  Deo.  552. 

12.  Com.  V.  Stub,  11  Pa.  St.  150,      16.  Judge  of  Probate  v.  ClaggeU,  36 
61  Am.  Dec.  616  and  note.  N.  H.  381,  72  Am.  Dec.  314. 

IS.  Moore    v.    Chapman,    2    Stew.       17.  Tidball  v.  Young,  58  Neb.  281, 
(Ala.)  466,  20  Am.  Dec  56.  78  N.  W.  507,  76  A.  S.  B.  98. 
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before  delivery,  and  audi  condition  was  not  complied  with.*'  It 
aeems  that  the  sureties  on  an  executor's  bond  will  not  be  discharged 
from  hability  even  by  the  fraud  of  the  executor  in  procuring  their 
signatures,  when  the  beneficiaries  of  the  estate  in  whose  interest  the 
lis^ility  is  sought  to  be  enforced  are  themselves  innocent  of  the 
fraud.**  But  other  courts  have  decided  that  when  an  administrator's 
bond  purporting  to  be  the  joint  obligation  of  the  principal  and  the 
sureties  and  the  several  obligation  of  the  latter,  is  not  signed  by  the 
principal,  the  bond  is  void  as  to  the  sureties,  even  if  letters  of  adminis- 
tration are  issued  in  reliance  on  the  bond  under  which  the  administra- 
tor receives  and  misappropriates  the  estate  of  the  decedent.**  Aa  to 
the  validity  and  effect  of  bonds  having  fewer  than  the  required  num- 
ber of  sureties,  the  decisions  appear  to  be  in  direct  conflict.  In  some 
jurisdictions  the  view  has  been  taken  that  bonds  having  this  defect 
are  not  void,  but,  at  most,  are  only  voidable.*  The  principle  which 
has  been  recognized  as  applicable  to  such  cases  is  that  the  failure,  to 
procure  the  full  number  of  sureties  will  not  discharge  the  one  who 
has  contracted  as  surety,  unless  he  has  been  induced  to  sign  by  an 
understanding  with  the  administrator  that  a  cosurety  would  be  ob- 
tained.' In  other  jurisdictions  an  administrator's  bond  will  be  void 
if  it  is  not  executed  according  to  the  provisions  of  the  statute  regulat- 
ing the  subject'  In  some  cases  the  courts  have  held  that  the  failure 
of  any  of  the  obligors  who  are  named  in  the  bond,  to  sign  it, 
authorizes  the  others  to  retract,  but  that  they  must  do  so  seasonably 
before  the  contract  takes  effect* 

Conditiont  and  Extent  of  Liability  on  AdminUiraHon  Bonda 

351.  Liability  on  Bonds  in  GeneraL — ^Administration  bonds  axe 
given  to  secure  the  creditors  and  next  of  kin  of  the  deceased  from  loss 
through  the  default  or  fraud  of  the  personal  representative,  and  they 
constitute  a  means  of  indemnity  to  the  estate.'  The  liability  of  the 
sureties  is  coextensive  with  that  of  the  principal,  and  a  decree  of  the 
probate  court  which  binds  the  principal  is  binding  on  the  sureties,*  in 
the  absence  of  fraud  or  collusion.'  The  converse  of  this  rule  is  also 
true,  so  that  when  a  judgment  in  a  suit  against  an  executor  or  admin-' 
istrator  is  rendered  in  his  favor  it  is  res  judicata  in  a  second  suit  against 

18.  Kenek  v.  Puehen,  22  Mont  519,      8.  Note:  9  Ann.  Cas.  710. 
67  Pac.  94,  74  A.  8.  R.  625.  4.  Note:  45  L.EJl.  340. 

19.  United  Brethren  ▼.  Akin,  45  Ore.      6.  Ordinary  v.  Connolly,  76  N.  J.  Eq. 
247,  77  Pac.   748,  2  Ann.  Cas.   353,  521,  72  Atl.  363,  138  A.  S.  E.  577. 
66  LJI.A.  654.  6.  Judge  of  Probate  t.  Sulloway,  68 

20.  Weir  v.  Mead,  101  CaL  125,  35  N.  H.  511,  44  AtL  720, 73  A.  S.  R.  619, 
Pae.  567,  40  A.  8.  R.  46  and  note.  49  LJI.A.  347. 

1.  Note:  9  Ann.  Cas.  710.  7.  United  Brethren  v.  Akin,  45  Ore. 

2.  Reynolds  ▼.  Dechanma,  24  Tex.  247,  77  Pac.  748,  2  Ann.  Cas.  353,  66 
174,  76  Am.  Deo.  lOL  L.R.A.  654. 
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the  sureties,  and  the  latter  will  be  protected  by  it  although  they  were 
not  parties  to  the  first  action.'  In  regard  to  the  liability  of  a  surety 
for  the  fraud  of  his  principal,  the  rule  has  been  laid  down  that  so 
long  as  the  surety  keeps  aloof  from  the  conduct  of  the  trust  whose 
faithful  administration  he  has  guaranteed,  and  seeks  no  personal 
profit  from  it  to  himself,  he  may  stand  on  the  letter  of  his  bond  and 
escape  liability  except  in  damages  according  to  the  tenor  of  the  bond. 
But  the  moment  he  abandons  such  an  attitude  and  begins  so  to  deal 
as  to  participate  in  the  fraud,  he  may  be  held  to  a  knowledge  of  all 
facts  vitiating  the  traaeaction  of  which  his  principal  is  aware,  and 
may  be  stripped  of  all  the  fruits  of  any  fraud  perpetrated  by  his 
principal,  precisely  the  same  as  the  principal  himself.*  The  general 
rule  is  as  in  other  cases  of  suretyship,  that  the  sureties  on  adminis- 
tration bonds  are  liable  only  for  the  official  acts  and  defaults  of  the 
principal.***  Thus  a  surety  is  not  liable  for  the  administrator's  obliga- 
tign  to  pay  money  illegally  borrowed  after  the  death  of  the  decedent, 
or  for  money  tortiously  obtained  by  the  administrator,  although  the 
money  so  procured  was  used  for  the  benefit  of  the  estate.**  Some 
courts  have  even  held  that  the  surety  on  the  bond  of  a  personal 
representative  is  not  liable  thereon  for  obligations  contracted  by  him 
after  the  death  of  the  decedent,  although  in  the  interest  and  for  the 
benefit  of  the  estate.**  After  property  has  been  taken  out  of  the  hands 
of  a  personal  representative  by  a  valid  decree  of  court,  and  placed  in 
the  custody  of  another  official  as  for  the  purpose  of  sale,  the  sureties 
on  the  administration  bond  are  no  longer  liable  in  respect  to  such 
piroperty,  for  the  personal  representative  no  longer  has  official  duties 
to  perform  in  reference  thereto.**  If  for  any  reason  the  probate 
proceedings  are  void  so  that  the  principal  cannot  be  said  to  have 
acted  within  the  limits  of  official  duties,  the  sureties  are  released. 
Thus  an  action  cannot  be  maintained  on  an  administrator's  bond 
where  it  was  shown  that  the  supposed  decedent  was  in  fact  alive  when 
administration  was  granted  on  his  estate.** 

352.  Term  and  Duration  of  Liability. — Sureties  on  an  administra- 
tion bond  are  as  a  rule  liable  in  reference  io  the  estate  only  for  assets 
coming  into  the  hands  of  the  personal  representative  and  for  matters 
transpiring  during  the  term  covered  by  the  bond  on  which  they  are 
sureties.*'    Hence  they  are  not  liable  for  faults  committed  and  funds 

8.  Stot0  ▼.  CoBte,  36  Mo.  437,  88  22  L.R.A.(N.S.)  1094. 

Am.  Dec.  148.  13.  Andrews    v.    Avory,    14    Grat. 

9.  Kneke  v.  Bundrick,  72  Kan.  182,    (Va.)  229,  73  Am.  Dec.  355. 

83  Pac.  403,  4  L.R.A.(N.S.)  820.  14.  Springer  v.  Shavender,  116  N. 

10.  Note:  51  Am.  Dec.  519.  C.  1.2.  21  S.  E.  397,  47  A.  S.  R.  791,  33 

11.  Newton  County  Bank  v.  Ameri-  L.R.A.  772.  As  to  the  effect  of  grant* 
can  Bonding  Co.  141  Ga.  326,  80  S.  ing  administration  of  a  person  mis- 
E.  1003,  50  L.R.A.(N.S.)  1089.  takenly  supposed  to  be  dead,  see  supra, 

12.  Thompson  v.  Mann,  65  W.  Va.  par.  87  ct  seq. 

648,  64  S.  E.  920,  131  A.  S.  R.  987,       15.  Wapello  County  t.  Bigham,  10 
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received  before  the  execution  of  the  bond.**  A  presumption  exists, 
however,  that  assets  of  a  decedent  were  held  by  one  until  his  appoint- 
ment as  administrator,  where  he  received  them  under  an  agreement 
to  take  out  letters  of  administration;  and  therefore,  in  the  absence 
of  evidence  to  the  contrary,  the  liability  of  his  sureties  will  be  con- 
sidered to  have  attached.*'  The  term  of  a  bond  does  not  usually 
expire  imtil  the  administration  has  been  closed  and  terminated  in 
the  manner  directed  by  law.*'  The  bond  usually  contemplates  that 
the  sureties  shall  remain  as  sureties  as  long  as  the  surrogate  or  probate 
court  retains  jurisdiction  of  the  proceedings  in  administration  of  the 
estate.**  Accordingly  the  rule  is  generally  accepted  that  the  liability 
is  not  terminated  by  the  death  of  the  executor  or  administrator,  but 
extends  for  the  'entire  term  of  the  administration.*"  Even  when  a 
surety  surrenders  counter  indemnity  to  the  personal  representative 
after  examining  the  record  showing  the  discharge  of  such  personal 
representative,  the  liability  as  surety  will  continue  in  the  event  that 
such  decree  of  discharge  is  subsequently  vacated.*  In  like  manner 
the  liability  on  an  administration  bond  does  not  terminate  with  the 
death  of  the  surety,  but  the  estate  of  a  deceased  surety  continues  liable 
for  any  misapplication  of  funds,  by  the  oflBcer,  occurring  after  the 
surety's  death.'  The  liabilily  of  a  surety  wiU  usually  be  terminated 
by  the  bona  fide  transfer  of  assets  by  the  executor  or  administrator 
to  another  in  accordance  with  a  decree  of  court.  Such  transfer  may 
be  made  to  the  personal  representative  himself  in  another  capacity. 
But  a  mere  decree  directing  an  executor  to  pay  funds  of  the  estate 
to  himself  in  another  capacity,  as  for  instance  as  executor  of  a  legatee, 
does  not,  without  more,  work  a  transference  of  the  funds,  so  as  to 
relieve  the  sureties  on  his  bond  as  executor  of  the  former  estate  from 
liability  for  a  devastavit.*  It  is  also  recognized  that  a  person  holding 
funds  in  one  fiduciary  capacity  cannot  by  his  own  election  shift  the 
responsibility  therefor  from  one  set  of  sureties  to  another.  He  can- 
not, by  signing  a  receipt  to  himself  in  the  capacity  of  trustee,  without 
having  any  funds  at  hand,  transfer  his  liability  and  that  of  his 

la.  39, 74  Am.  Dec.  370  and  note;  State  20.  Hecht  v.  Skaggs,  53  Ark.  291, 
V.  Elliott,  157  Mo.  609,  57  S.  W.  13  S.  W.  930,  22  A.  S.  R.  192  and  note. 
1087,  80  A.  8.  R.  643.  1.  Deobold  v.  Oppermann,  111  N. 

16.  State  V.   Elliott,  157  Mo.   609,  Y.  531,  19  N.  E.  94,  7  A.  S.  R.  760, 
57  S.  W.  1087,  80  A.  S.  R.  643.  2  LJl.A.  644. 

Note:  51  Anu  Dec.  523.  2.  Green  v.  Yonng,  8  Greenl.  (Me.) 

17.  People  V.  Hascall,  22  N,  T.  188,  14,  22  Am.  Dee.  218;  Snyder  v.  State, 
78  Am.  Dec.  176.  5  Wyo,  318,  40  Pac.  441,  63  A.  S.  R. 

18.  Williams  v.  State,  68  Miss.  680,  60. 

10  So.  52,  24  A.  S.  R.  297.  3.  Story  v.  Hall,  86  Vt.  31,  83  Atl. 

19.  Deobold  v.  Oppermann,  111  N.  653,  Ann.  Cas.  1915B  1187,  40  L.RJL 
T.  531,  19  N.  E.  94,  7  A.  S.  R.  760,    (N.S.)  1136  and  note. 

2  L.R.A.  644, 
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sureties  as  executor  to  himself  and  his  sureties  as  trustee.    In  all  cases 
there  must  be  an  actual  transfer  of  substantial  assets.* 

353.  Release  and  Substitution  of  Bonds. — When  additional  bonds 
are  given  by  an  executor  or  administrator  who  already  has  filed  an 
original  bond,  the  new  bonds  are  not  as  a  rule  considered  substitutes 
for  the  original  bond,  but  are  valid  and  enforceable  as  additional 
ones  and  as  further  security.*  Where  the  sureties  in  an  administra- 
tion bond  are  released  by  the  personal  representative's  giving  of  a 
new  bond  such  sureties  will  not  as  a  rule  be  liable  for  subsequent  de- 
faults. However,  in  some  jurisdictions  provision  is  made  by  statute 
for  the  substitution  of  bonds."  Thereafter  the  sureties  on  the  sub- 
stituted bond  are  primarily  liable,^  not  only  as  regards  matters  there- 
after occurring,  but  in  regard  to  defaults  occurring  prior  to  such 
substitution.  For  example,  where  an  executor,  after  having  collected 
and  converted  to  his  own  use  all  the  assets  of  the  estate,  gives  a  new 
bond,  the  sureties  thereon  will  be  liable  for  all  the  assets  so  collected 
and  converted  by  him.*  A  surety  desiring  to  be  released  may,  on  his 
own  motion,  obtain  such  relief  only  by  strict  compliance  with  the 
statutory  provisions  on  the  subject.*  Where  substitution  of  bonds  is 
allowed  a  new  bond  must  be  properly  filed  and  accepted  in  order  to 
operate  as  a  discharge  of  the  old  bond,  and  if  a  new  bond  is  taken 
by  a  clerk  of  the  coiui;  without  authority,  the  sureties  on  a  former 
bond  will  not  be  thereby  released ;  yet  the  mere  fact  that  the  new  bond 
is  accepted  by  an  officer  without  authority  does  not  necessarily  render 
such  bond  invalid.  Therefore  in  such  case  the  sureties  on  both  the 
original  and  substituted  bonds  may  be  held  liable  for  the  default 
of  the  personal  representative.*" 

354.  Breaches  of  Bonds. — ^A  breach  of  an  administration  bond 
occui-s  whenever  the  executor  or  administrator  neglects  to  perform  any 
of  the  duties  of  his  office  for  the  proper  performance  of  which  the 
bond  has  been  conditioned,  such  as  £Ung  a  proper  inventory  and 
proper  accounts  within  the  required  time,  and  paying  debts  and 
legacies,  and  conserving  the  assets  of  the  estate.**  An  executor  who 
obtains  a  fraudulent  order  for  the  sale  of  property  belonging  to  the 
estate,  acts  in  disregard  of  his  duties,  and  it  is  held  that  a  breach  of 
his  administration  bond  at  once  occurs.**    When  an  administrator 

4.  State  V.  ElUott,  157  Mo.  609,  57  66  S.  E.  690,  19  Ann.  Cas.  414. 

S.  W.  1087,  80  A.  S.  R.  643.  10.  Central  Banking  &  Security  Co. 

5.  Central  Banking  &  Security  Co.  v.  United  States  Fidelity  Guaranty  Co., 
V.  United  States  Fidelity  &  Guaranty  73  W.  Va.  197,  80  S.  E.  121,  51  L.E.A. 
Co.,  73  W.  Va.  197,  80  S.  E.  121,  51  (N.S.)  797. 

L.R.A.(N.S.)  797.  11.  Hodge  v.  Hodge,  90  Me.  505, 

6.  Note:  51  Am.  Dec.  524.  38  Atl.  635,  60  A.  S.  R.  285,  40  LJIA. 

7.  Glenn  v.  Wallace,  4  Strob.  Eq.  33. 

(S.  C.)  149,  53  Am.  Dec.  657.  Note:  51  Am.  Dec.  525. 

8.  Foster  v.  Wise,  46  Ohio  St.  20,  12.  Fincke  v.  Bundrick,  72  Kan.  182, 
16  N.  E.  687, 15  A.  S.  R.  542.  83  Pac.  403,  4  Lil.A.(N.S.)  820. 

9.  Taylor  v.  Taylor,  66  W.  Va.  238, 
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or  executor  has  resigned  or  been  removed  and  fails  to  deliver  or  pay 
to  his  successor  the  assets  in  his  hands  or  a  balance  due  from  him  to 
the  estate,  it  is  a  breach  of  the  bond  for  which  an  action  will  lie.^' 

355.  Liability  for  Claims  and  Debts. — ^When  an  executor  gives  a 
bond,  making  himself  personally  liable  for  the  payment  of  the  debts 
and  legacies  of  his  testator,  the  liability  may  be  enforced  absolutely 
both  with  respect  to  the  debts  and  the  legacies.**  When  a  suit  has 
been  brou^t  on  an  administration  bond  and  judgment  has  been 
entered  against  the  personal  representative  for  breaches  of  the  bond 
incident  to  his  failure  to  file  an  inventory,  and  failure  to  render  an 
account  within  a  year^  the  defendant  will  be  liable  at  least  for  nominal 
damages.*'  If  a  creditor  of  an  estate  ties  his  own  hands  by  any  valid 
agreement,  by  which  he  cannot  sue,  the  surety  will  usually  be  released. 
But  a  surety  is  not  necessarily  discharged  by  the  failure  of  the  creditor 
to  present  his  claim  to  the  administrator  of  the  deceased  principal 
within  the  time  prescribed  by  law,  especially  when  the  sureties  may, 
in  such  a  case,  compel  the  presentment  of  the  claim  in  due  time,  and 
thus  preserve  their  recourse  against  the  estate.**  When  a  suit  is 
brought  against  a  surety  on  account  of  the  failure  of  an  executor  or 
administrator  to  pay  a  claim  by  reason  of  his  wasteful  management  of 
the  estate,  a  mere  denial  of  the  waste  will  not  constitute  an  adequate 
defense,  but  the  defendant  should  also  show  a  valid  reason  for  the 
failure  of  the  principal  to  pay  the  claim.*'  .As  has  elsewhere  been 
seen  in  many  jurisdictions  no  action  can  be  brought  against  an 
executor  or  administrator  in  his  representative  capacity  for  a  debt 
contracted  by  such  representative  after  the  death  of  the  decedent  even 
when  it  is  for  the  benefit  of  the  estate,**  This  rule  has  given  rise  in 
some  jurisdictions  to  a  corresponding  limitation  as  to  the  liability 
of  sureties  on  administration  bonds,  and  the  courts  hold  that  a  surety 
on  such  a  bond  of  a  personal  representative  is  not  liable  for  obligations 
of  the  fiduciary  contracted  after  the  death  of  the  decedent,  although 
in  the  interest  and  for  the  benefit  of  the  estate;  *•  but  it  is  believed  that 
in  most  jurisdictions  the  liability  of  the  sureties  extends  to  all  valid 
claims  against  the  estate,  including  those  arising  during  the  course 
of  administration.  Thus  where  attorneys'  fees  for  services  rendered 
an  administrator  during  administration  are  regularly  allowed  by  the 
court  and  payment  directed  out  of  assets  found  to  be  in  the  hands  of 
such  administrator,  such  fees  are  a  valid  demand  against  the  sureties 

15.  Note:  51  Am.  Dee.  528.  165,  43  Am.  Dee.  480.    And  bm  Pbiv- 
14.  Probate  Court  v.  Adams,  27  R.  Oipal  and  Sdbktt. 

I.  97,  60  Atl.  769,  8  Ann.  Caa.  1028.       17.  Cannon  v.  Cooper,  39  IGss.  784, 

16.  MeEim  ▼.  Anlbach,  130  Mass.  80  Am.  Dec.  101. 

481,  39  Am.  Rep.  470.  18.  See  aupra,  par.  361. 

18.  Minter  v.  Branch  Bank,  23  Ala.  19.  Thompson  v.  Mann,  65  W,  Va. 
762,  .58  Am.  Dee.  315;  Johnson  v.  648,  64  S.  E.  920, 131  A.  S.  R.  987,  22 
Planters'  Bank,  4  Smedes  &  M.  (Miss.)   L.R.A.(N.S.)  1094  and  note. 
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in  his  bond.*"  The  sureties  may  also  be  held  liable  for  counsel  fees 
incurred  in  the  removal  of  the  personal  representative,  and  in  a  suit 
on  the  bond.*  Since  commissions  of  co-executors  or  co-administratons 
are  generally  deemed  to  be  awarded  to  them  jointly,  the  court  of 
probate  not  undertaking  to  adjust  the  amount  due  each,  the  rule  has 
been  laid  down  that  the  sureties  on  the  bond  of  a  surviving  adminis- 
trator will  not  be  liable  for  commissions  due  from  him  to  a  deceased 
co-administrator.* 

356.  Liability  as  to  Debts  of  Executor  to  Estate. — While  the 
sureties  of  an  administrator  or  an  executor  are  generally  liable  only 
to  the  extent  of  assets  actually  received  by  the  principal,*  an  exception 
exists  when  the  assets  consist  in  whole  or  in  part  of  a  debt  due  by  the 
personal  representative  to  the  estate.  This  exception  is  based  on  the 
doctrine  of  the  law  that  a  debt  due  by  an  executor  or  administrator 
to  the  decedent  may  be  treated  as  assets,  even  when  the  personal  repre- 
sentative is  insolvent  and  unable  to  pay  the  amount  of  his  debt  to 
the  estate.*  When  a  statute  makes  such  personal  debt  of  the  executor 
or  administrator  assets  in  his  band,  sureties  on  the  administrator's 
bond  may  be  held  liable  for  the  payment  of  such  debt,  even  when  h« 
is  insolvent,*  although  the  sureties  executed  the  bond  without  knowl- 
edge of  the  existence  of  the  debt  or  of  the  insolvency  of  the  personal 
representative.*  In  the  absence  of  a.  statute  of  this  character,  the 
same  result  has  been  reached  in  some  jurisdictions,  and  when  an 
executor  or  administrator  has  been  charged  on  the  settlement  of  his 
accounts  with  a  personal  debt  which  he  owed  the  deceased,  the  sureties 
on  his  bond  are  bound  for  the  payment  thereof,  and  the  executor's 
insolvency  or  inability. to  pay  is  no  defense.'  Accordingly,  the  rule 
is  generally  recognized  that  a  bond  for  the  faithful  discharge  of  the 
duties  of  an  executor  or  administrator  will  cover  his  obligation  to 
pay  or  account  for  his  personal  debt  to  the  estate;  *  but  this  view  is 
not  universally  recognized,  and  in  some  states  the  sureties  are  not 
liable  for  the  failure  of  the  executor  or  administrator  to  pay  such 
debt.*  In  regard  to  debts  to  the  estate  owing  by  a  partnership  of 
which  the  personal  representative  is  a  member,  the  courts  seem  to 

20.  Crim  V.  England,  46  W.  Va.  480,       6.  United  Brethren  ▼.  Akin,  45  Ore. 
33  S.  E.  310,  76  A.  S.  B.  826.  247,  77  Pac.  748,  2  Ann.  Cas.  353,  66 

1.  Ordinary  v.  Connolly,  75  N.  J.  L.R.A.  654. 

Eq.  521,  72  Atl.  363, 138  A.  S.  R.  577.       7.  United  Brethren  ▼.  Akin,  45  Ore. 

2.  Groover  v.  Ash,  132  Ga.  371,  64  247,  77  Pac.  748,  2  Ann.  Cas.  353,  6« 
S.  B.  323,  131  A.  S.  B.  201,  22  LJI.A.  L.R.A.  654  (dictum). 

(N.S.)  1119.  8.  Note:  112  A.  S.  R,  409. 

S.  Note:  51  Am.  Dec.  521.  9.  Sanders  v.  Dodge,  140  Midi.  236, 

i.  See  supra,  par.  116  et  seq.  103  N.  W.  597,  112  A.   8.  E.  399; 

5.  Judge  of  Probate  v.  SuUoway,  68  Howell  ▼.  Anderson,  66  Neb.  676,  9t 

N.  H.  511,  44  Atl.  720,  73  A.  S.  R.   N.  W.  760,  61  L.R.A.  313. 

619,  49  L.R.A.  347. 
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apply  ibe  same  rule  as  if  sueb  debts  were  the  personal  obligations  of 
the  accountant.** 

'357.  Exemption  from  Liability  as  to  Acts  of  Executor  as  Trustee.— 
The  duties  of  an  executor  and  of  a  trustee  are  usually  distinct  in  char- 
acter, even  when  the  same  person  fills  both  offices.  The  bond  of  an 
executor  does  "not  ordinarily  cover  more  than  the  duties  which  prop- 
erly pertain  to  his  official  character  as  such,  and  therefore  the  sureties 
cannot  be  held  to  any  further  liability.**  In  other  words,  an  executor 
who  is  also  trustee  of  a  fund  under  the  will  does  not,  in  his  dealings 
with  the  trust  fund,  create  any  liability  against  sureties  on  his  bond 
as  executor,  although  the  executor  charges  himself  in  his  account 
as  executor  with  funds  in  his  hands  as  trustee.*'  The  fact  that  the 
statute  requires  an  executor  to  give  bond  in  double  the  amount  of  the 
real  as  well  as  the  personal  property,  does  not  necessarily  make  the 
executor,  as  such,  and  his  sureties,  responsible  for  the  faithful  execu- 
tion of  personal  trusts  imposed  on  the  former  by  the  will.**  This 
rule  limiting  the  liability  of  the  sureties  to  matters  relating  to  the 
executorial  duties  applies  not  only  when  the  executor  is  trustee,  but 
when  he  occupies  some  other  relationship  in  reference  to  the  estate, 
such  as  hfe  tenant  under  the  will.**  If  the  characters  of  executor  and 
guardian  of  a  legatee  are  united  in  the  same  person,  he  may  elect 
to  hold  the  share  of  the  legatee  in  his  character  as  guardian,  and  thus 
exonerate  the  sureties  in  the  administration  bond ;  **  but  it  seems  that 
an  executor  will  not  be  permitted  to  make  a  transfer  of  assets  from 
himself  in  such  capacity  to  himself  in  another  trust  capacit]^  so  as 
to  release  the  sureties  in  his  administration  bond,  until  he  gives  a 
bond,  when  the  latter  is  required  by  law,  in  his  new  capacity  as  trustee 
or  guardian.**  The  same  principles  apply  in  establishing  the  liability 
of  sureties  on  the  bond  of  an  administrator  with  the  will  annexed. 
In  regard  to  duties  which  relate  to  trusts  contained  in  such  will  the 
sureties  will  not  as  a  rule  be  held  liable.*^  The  sureties  on  the  bond 
of  an  administrator  who  acts  as  agent  for  the  widow  and  children  of 
the  decedent  are  not  liable  for  his  acts  in  that  capacity,,  even  when 
he  charges  himself  with  funds  acquired  as  agent.** 

10.  Bossett  V.  Fidelity,  ete.,  Co.,  184  653,  Ann.  Caa.  1915B  1187,  40  L.R.A. 
Mass.  210,  68  N.  E.  205,  100  A.  S.    (N.S.)  1136. 

R.  552.  16.  White  ▼.  Ditson,  140  Mass.  351, 

11.  Perkins  v.  Lewis,  41  Ala.  649,  4  N.  E.  606,  54  Am.  Rep.  473. 

M  An.  Dee.  616.  17.  Schlickman     v.     Citizens'     Nat. 

Note:  51  Am.  Dec,  522.  Bank,  139  Ky.  268,  129  S.  W.  823, 

12.  People  T.  Petrie,  191  IlL  497,  29  L.R.A.(N.S.)  264  and  note.    As  te 
61  N.  E.  499,  85  A.  S.  R.  268.  how  far  an  administrator  with  the  will 

IS.  Perkins  v.  Lewis,  41  Ala.  649,  annexed  succeeds  to  the  testamentary 
M  Am.  Dec.  616.  power  of  the  executor,  see  infra,  par. 

14.  Langley  v.   Fanqin^on,  66  N.  512. 

H.  431,  27  Atl.  224,  49  A.  S.  R.  624.         18.  People  v.  Petrie,  191  lU.  497,  61 

15.  Story  ▼.  Hall,  86  Vt.  31,  83  At).  N.  E.  499,  85  A.  S.  R.  268. 

309 


y 


Digitized  by 


Google 


a  358,  359  EXECUTORS  AND  ADMINISTEAT0E8  U  R.  C.  L. 

358.  Liability  in  Regard  to  Assets  of  Estate. — The  liability  of 
sureties  on  admiiiistration  bonds  usually  extends  to  all  the  personal 
assets  of  the  estate,**  but  not  to  property  which  does  not  constitute 
such  assets,^  even  when  the  executor  or  administrator  has  received 
into  his  possession  and  treated  as  assets  property  which  never  belonged 
to  the  estate.*  When  assets  of  a  decedent  are  at  his  death  situated  in 
another  state,  and  are  afterwards  brought  to  the  state  in  which  an 
administrator  has  been  appointed,  and  are  there  treated  and  held  aa 
assets  by  the  administrator,  his  sureties  may  be  responsible  in  respect 
to  such  assets.*  Since  a  domiciliary  executor  or  administrator  is 
usually  entitled  to  rjeceive  personal  assets  of  the  estate  froni  any  juris- 
diction,* the  general  rule  is  that  his  sureties  are  responsible  as  to  all 
the  assets  which  lawfully  come  to  his  hands  from  any  part  of  the 
world;*  though  it  seems  that  the  surety  of  an  ancillary  adminis- 
trator is  not  responsible  for  assets  received  from  a  foreign  country. 

359.  Liability  as  to  Real  Estate. — ^In  most  jurisdictions  separate 
bonds  are  required  of  executors  and  administrators  in  reference  to 
their  duties  in  the  settlement  of  the  estate  and  in  regard  to  the  dis- 
tribution of  the  funds  arising  out  of  a  sale  of  real  estate  for  the  purpose 
of  division  among  the  heirs  or  legatees  and  not  for  the  payment  of 
debts.  In  such  cases  since  the  sale  is  not  a  part  of  the  duties  assumed 
by  the  administrator  when  he  qualified,  his  failure  to  distribute  such 
proceeds  to  the  persons  entitled  thereto  is  not  a  breach  of  his  original 
bond,  but  of  the  special  bond  subsequently  given  in  reference  to  the 
sale."  The  principle  is  that  one  who  becomes  a  surety  for  an  executor 
or  administrator  does  so  in  view  of  the  duties  and  obligations  which 
the  law  then  imposes  on  his  principal,  and  with  the  knowledge  that 
should  a  sale  of  land  be  necessary,  with  the  grsmt  of  new  power 
required  for  that  purpose,  new  and  ample  security  will  be  provided.* 
The  foregoing  rule  is  generally  recognized  as  applying  only  when  the 

V         sale  is  made  for  a  purpose  other  than  the  payment  of  debts  of  the 
decedent.    When  the  sale  is  made  for  the  Uquidation  of  the  debts 

19.  Newton  ■  County  Bank  v.  Ameri-  ean  Bonding  Co.  141  Q*.  328,  80  8. 
can  Bonding  Co.,  141  Ga.  326,  80  S.  E,  1003,  50  LJl.A.(N.S.)  1089. 

E.  1003,  50  L.R.A.(N.S.)  1089;  Rice      2.  Andrews  v.  Avory,  14  Gr&t.  (Va.) 
y.  Hosking,  105  Mich.  303,  63  N.  W.  229,  73  Am.  Deo.  355. 
311,  55  A.  S.  R.  448;  People  v.  Has-      3.  See  infra,  par.  533. 
call,  22  N.  Y.  188,  78  Am.  Dec.  176;       4.  Fletcher    v.     Sanders,    7    Dana 
Andrews  v.  Avory,  14  Grat  (Va.)  229,   (Ky.)  345,  32  Am,  Dec  96. 
73  Am.  Dec.  355.  6.  Perkins  v.  Lewis,  41  Ala.  649,  94 

Note:  51  Am.  Dec.  522.  Am.  Dec.  616;  State  v.  Donahue,  82 

20.  Probate  Court  v.  Williams,  30  Conn.  308,  73  AtL  763,  135  A.  S.  R. 
R.  I.  144,  73  Atl,  382,  19  Ann.  Cas.  273. 

554  and  note;  Andrews  v.  Avory,  14      Note:  43  L.R.A.(N.S.)  314. 
Grat.  (Va.)  229,  73  Am.  Deo.  355.    As      As  to  bonds  given  on  sale  of  prop- 
to  what  are  assets,  see  supra,  par.  109  erty   by   personal  representative,   see 
•t  seq.  infra,  par.  394.* 

1.  Newton  Coonty  Bank  v.  Ameri-      6.  Note:  43  LJl.A.(N.S.)  314. 
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it  fall3  within  the  normal  duties  of  an  executor  and  administrator, 
and  accordingly  the  surely  may  be  held  liable.  However,  in  jurisdic- 
tions in  which  neither  the  real  estate  of  the  decedent,  nor  its  proceeds 
when  sold  under  an  order  of  court  for  the  payment  of  the  debts  of  the 
estate,  are  made  general  assets  of  the  estate,  it  seems  that  the  sureties 
on  the  general  bond  of  the  executor  or  administrator  are  not  liable 
for  the  faHiire  of  their  principal  to  account  for  such  proceeds.'  When 
by  the  terms  of  the  will  an  executor  is  given  power  to  sell  realty,  the 
rule  seems  to 'be  that  sureties  may  be  held  answerable  for  the  proceeds 
received  by  him  from  the  sale  of  lands  situated  within  the  state.  But 
in  all  such  cases  the  will  must  justify  the  sale  in  order  that  the  sureties 
may  be  held  liable.  If,  for  example,  an  executor  sells  lands  of  his 
testator  situate  in  another  state  without  the  will  being  there  admitted 
to  probate,  and  such  sales  are  thereby  regarded  as  being  made  without 
authority  and  as  passing  no  title,  no  liability  will  attach  as  against 
the  sureties  on  his  bond  for  the  moneys  received  by  him  in  consider- 
ati(Hi  of  such  sales.'  Yet  in  other  jurisdictions  tiie  sureties  on  the 
administration  bond  are  not  liable  in  reference  to  sales  made  by 
sathority  of  a  will  but  not  needed  for  the  payment  of  debts  and 
specific  legacies.*  The  sureties  on  a  general  administration  bond 
are  not  liable,  as  a  general  rule,  for  the  failure  of  their  principal  to 
account  for  rents  received  from  the  decedent's  real  estate  aocruing 
after  the  death  of  the  decedent*' 

Aetion$  on  Admmittration  Bondt 

360.  Right  of  Action  on  Bonds. — ^A  creditor  may  sue  on  an  adminis- 
tration bond  **  when  he  is  able  to  allege  a  breach  of  its  conditions.** 
A  distributee  may  likewise  sue  after  a  distribution  has  been  decreed 
where,  by  law,  it  would  be  a  violation  of  his  duty,  and  a  breach  of  the 
condition  of  his  bond,  if  the  administrator  did  not  comply  with  the 
decree  of  distribution.**  When  the  administrator  has  not  adminis- 
tered the  estate,  the  next  of  kin  do  not  usually  have  any  cause  of 
action,  but  the  right  to  call  the  administrator  to  account  and  to  put 
the  bond  in  suit  is  vested  in  the  administrator  de  bonis  non.**  In  a 
suit  on  an  executor's  bond,  a  demand  is  not  necessary  where  the  stat- 
ute does  not  require  it.*'  Sometimes  permission  to  bring  suit  must 
be  obtained  from  the  court  before  commencing  an  action  on  an  admin- 

7.  Notes:  51  Am.  Dee.  520;  19  Aim.  361,  24  Am.  Dee.  359. 

Cu.  563.  12.  Dickerson  t.  Robinson,  8  N.  J. 

8.  Emmons  ▼.  Gordon,  140  Mo.  490,  L.  195,  10  Am.  Dee.  396  and  note. 

41  S.  W.  998,  62  A.  S.  R.  734  IS.  Moon    v.    Chapman,    2    Stew. 

9.  White  V.  Ditson,  140  Mass.  351,    (Ala.)  466,  20  Am.  Dee.  56. 

4N.  E;  606, 54  Am.  Rep.  47B.  14.  Speneer  v.  Moore,  33  N.  C.  160, 

10.  Notes:  40  L.KA.  344;  19  Ann.  63  Am.  Dee.  401  and  note. 

Cas.  566.  15.  Nevitt  v.  Woodbum,  160  m.  203, 

11.  Potts  V.  Smith,  3  Rowle  (Pa.)    43  N.  E.  385,  52  A.  S.  R.  315. 
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istration  bond.**  Where  the  declaration  sets  forth  substantially  the 
contents  of  the  bond  sued  on,  and  the  ftuits  constituting  a  breach 
thereof,  it  is  not  necessary  that  a  copy  of  the  bond  be  attached  to  the 
declaration  in  order  that  the  bond  itself  may  be  admissible  in  evi- 
dence.*' The  statute  of  limitations  begins  to  run  against  an  action 
by  a  distributee  on  an  administrator's  bond  from  the  time  of  the  final 
decree  of  distribution.*^  Even  when  an  administrator's  bond  is  taken 
in  the  name  of  the  state,  but  for  the  use  of  an  individual,  the  statute 
of  limitations  will  run  on  it.*' 

361.  Courts  and  Venue  in  Suits  on  Bonds. — As  a  general  rule  the 
only  remedy  on  an  administration  bond  is  by  suit  at  law,  and  no  action 
can  be  brought  in  reference  thereto  in  equity,'*  but  it  seems  that  a 
court  of  equity  may,  under  special  circumstances,  have  jurisdicti<Mi 
in  actions  to  establish  the  liabilities  of  sureties.*  In  some  states  the 
judge  of  probate  may  himself  institute  suit  for  the  penalty  of  an 
administration  bond,  where  an  administrator  has  refused  or  neglected 
to  account  for  property  of  the  intestate  received  by  him.*  Suit  against 
the  sureties  may  properly  be  brought  in  the  county  where  the  parties 
defendant  reside,  instead  of  the  county  of  the  administration.*  Where 
the  sureties  on  the  bonds  of  a  foreign  representative  come  within  the 
territorial  limits  of  a  state,  they  are  liable  to  be  sued  there  for  a  breach 
of  the  bond.*  The  suit  may  under  exceptional  circumstances  be 
brought  at  the  residence  of  the  obligors,  even  when  the  boqd  wa« 
given  in  another  state  and  in  the  name  of  such  other  state.  Thus 
such  an  action  has  been  held  to  be  maintainable  when  the  adminis- 
trator secured  his  appointment  as  such  in  a  state  in  which  he  was 
not  a  resident,  gave  the  administration  bond  running  to  the  state 
wherein  he  was  appointed,  and  then  removed  the  fund  without  author- 
ity, and  converted  it  to  his  own  use.' 

362.  Actions  by  Representatives  against  Own  Sureties. — ^When 
suits  are  brought  by  one  of  several  co-executors  or  oo-administratois 

16.  Ganser  v.  Ganser,  83  Minn.  199,  C.)  43,  16  Am.  Dec.  635. 

86  N.  W.  18.  85  A.  S.  R.  461.  2.  Dawes  v.  Boylston,  9  Mass.  337, 

17.  Gibson  v.  Robinson,  90  Ga.  756,  6  Am.  Dec.  72. 

16  S.  E.  969,  35  A.  S.  R.  250.  3.  Stewart  v.  Morrison,  81  Tex.  396, 

18.  Ganser  v.  Ganser,  83  Minn.  199,  17  8.  W.  15,  26  A.  S.  R.  821. 

86  N.  W.  18,  85  A.  S.  R.  461.  4.  Johnson  v.  Jackson,  56  Ga.  326, 

19.  State  V.  Pratte,  8    Mo.  286,  40  21  Am.  Rep.  285. 

Am.  Dec.  140.  5.  Cntrer  v.  Tennessee,  98  Miss.  841, 

20.  Teague  v.  Dendy,  2  MeCord  Eq.  54  So.  434,  Ann.  Cas.  1913B  344,  35 
(S.  C.)  207,  16  Am.  Dec.  643,  over-  L.R.A.(N.S.)  333  and  note.  As  to  the 
ruled  on  another  point  by  Taylor  v.  liability  of  a  domiciliary  executor  or 
Taylor,  2  Rich.  Eq.  (S.  C.)  123.  administrator  in  other  states  for  assets 

Note:  51  Am.  Dec.  529.  converted  by  him  and  taken  by  him 

1.  Fincke  v.  Bnndrick.  72  Kan.  182,  within  their  jurisdiction,  see  infra,  par. 

83  Pac.  403,  4  L.R.A.(N.S.)  820;  Mc-  556. 

Dowell  v.  Caldwell.  2  McCord  Eq.  (S. 

312 


Digitized  by  LjOOQ IC 


U  B.  C.  L.         EXECUTORS  AND  ADMINISTRATOES         H  363,  364 

on  administration  bonds,  a  situation  not  infrequently  results  in  which 
a  personal  representative  is  suing  bis  own  sureties.  There  seems  to 
be  no  inherent  objection  to  a  suit  of  this  character.*  One  of  two 
administrators  can  maintain  an  action  against  the  sureties  on  their 
joint  bond  for  moneys  misappropriated  by  his  co-administrator,  against 
whom  a  decree  has  been  rendered  directing  him  to  pay  the  money  to 
the  plaintiff.'  An  action  on  an  administrator's  bond  may  be  main- 
tained against  the  sureties  for  wrongful  acts  of  one  of  two  adminis- 
trators, although  the  other  administrator  was  the  only  distributee  of 
the  estate  and  his  interest  has  passed  to  the  plaintiff.^ 

363.  Contributioii. — Contribution  and  subrogation  are  separate  and 
distinct  things  and  the  right  of  contribution  is  not  considered  as  being 
derived  from  the  equitable  principle  of  subrogation.  Subrogation  is 
not  as  a  rule  recognized  at  all  by  the  courts  of  law,  while  the  principle 
of  contribution  is  enforceable  in  actions  at  law.*  One  of  two  sureties 
who  haa  been  compelled  to  defend  a  suit  brought  in  reference  to  an 
administration  bond  is,  as  a  rule,  entitled,  under  the  principle  of  con- 
tribution, to  recover  from  his  cosurety  one  half  of  the  expenses 
incurred  by  him  as  to  such  suit,*'  provided  the  defense  of  the  litigation 
was  prudent.**  Yet  it  seems  that  a  surety  who  has  paid  a  debt  re- 
covered in  a  suit  on  an  administration  bond  can  acquire  no  rights 
that  the  creditor  did  not  have,  and  cannot  compel  contribution  by 
the  representatives  of  his  cosurety  against  whom  the  creditor  had  no 
remedy.*'  The  right  of  contribution  may  in  some  cases  be  worked 
out  by  means  of  a  right  of  set-off.  For  example,  it  has  been  held  that 
if  heirs  or  distributees  are  also  sureties  on  the  bond  of  executors  or 
administrators,  and  they  bring  an  action  against  other  sureties  of  the 
same  executors  or  administrators,  though  upon  a  different  bond,  the 
latter  have  an  equitable  defense  to  the  extent  of  the  amount  which 
they  could  claim  by  way  of  contribution  against  the  plaintiffs  as  their 
cosureties.** 

364.  Subrogation. — The  estate  of  an  intestate  is  primarily  liable  to 
pay  a  judgment  obtained  against  the  administrator,  and  if  his  sureties 
are  compelled  to  pay  it  in  the  first  instance,  they  are  entitled  to  be 

6.  Mnnicipal  Court  ▼.  Whaley,  25  R.  10.  Waters  v,  Riley,  2  Har.  &  G. 
I.  289,  56  AtL  750,  105  A.  S.  R.  890,  (Md)  305.  18  Am.  Dec.  302;  Central 
63  L.R.A.  235.  Banking   &    Security    Co.   v.   United 

7.  Sperb  v.  McCoun,  110  N.  Y.  605,  States  Fidelity  &  Guaranty  Co.,  73  W. 
18  N.  E.  441, 1  L.R.A.  490.  Va.  197,  80  S.  E.  121,  51  L.R.A.(N.S.) 

8.  Nang  v.  Oakley,  120  N.  T.  84,  24  797  and  note.  See  also  Contribution, 
N.  E.  306,  9  L.RA.  223.  vol.  6,  p.  1047. 

9.  Central  Banking  &  Security  Co.  11.  Connolly  v.  Dolan,  22  R.  I.  60, 46 
▼.  United  States  Fidelity  &  Guaranty  Atl.  36,  84  A.  S.  R.  816. 

Co.,  73  W.  Va.  197,  80  S.  E.  121,  51       12.  Waters  v.  Riley  2  Har.  &  G. 
L.R.A.(N.S.)  797.    As  to  subrogation,   (Md.)  305,  18  Am.  Dec.  302. 
see  infra,  par.  364.     See  also  Subro-       13.  Dugger  v.  Wright,  51  Ark.  232, 
CATION.  11  S.  W.  213, 14  A.  S.  B.  48. 
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subrogated  to  the  rights  of  the  judgment  creditor,  and  to  enforce  the 
judgment  against  the  estate.**  A  surety  who  haa  been  obliged  to  pay 
the  obligation  can  prove  the  entire  debt  against  the  insolvent  estate 
of  his  cosurety,  and  receive  dividends  on  the  entire  debt  until  reim- 
bursed that  half  of  the  common  burden  belonging  to  the  cosurety.** 
When  a  surety  is  sued  but  has  not  actually  been  compelled  to  pay  a 
claim  on  the  administration  bond,  instead  of  being  entitled  to  subro- 
gation, he  may,  in  a  proper  case,  exercise  the  equitable  right  of  com- 
pelling the  plaintiff  to  resort  first  to  the  assets  belonging  to  the  estate 
to  the  exoneration  of  his  own  property.** 

Judgments  on  Bonds 

365.  Necessity  of  Judgment  against  Principal. — The  mere  nonpay- 
ment of  a  debt,  legacy  or  distributive  share  of  an  estate  by  an  adminis- 
trator is  not  such  a  breach  of  the  condition  of  his  bond  as  will  enable 
the  creditor  to  sue  on  it  before  any  steps  have  been  taken  to  charge 
the  administrators  with  a  devastavit.*'  All  claims  must  be  liquidated 
either  by  confession  or  by  judgment  before  any  recovery  may  be  had 
by  suit  on  a  probate  bond  of  an  administrator  or  executor.*'  A  settle- 
ment of  an  executor's  account  showing  a  general  balance  due  the 
estate,  without  any  decree  ascertaining  the  amounts  due  the  dia- 
tributees,  is  not  suflScient  to  render  the  executor's  sureties  liable  on 
their  bond  to  a  distributee.**  But  when  a  sum  of  money  due  to 
another  from  a  deceased  executor  is  admitted,  a  decree  of  the  probate 
court  that  the  amount  be  paid  is  not  necessary  to  a  suit  on  the  bond 
of  the  executor's  sureties.**  The  general  rule  is  that  in  the  absence 
of  such  admission  or  confession  of  judgment  the  action  at  law  cannot 
be  maintained  against  a  surety  on  the  bond  of  an  executor  or  adminis- 
trator, until  there  has  been,  in  a  separate  proceeding,  a  judicial  ascer- 
tainment of  the  fact  and  extent  of  the  principal's  liability,*  and  the 
entry  of  a  decree  or  judgment  against  him.*  It  should  be  mentioned, 
however,  that  in  a  few  of  the  states  it  has  been  held  that  such  prior 

14.  Faran  v.  Robinson,  17  Ohio  St.       19.  Com.  ▼.  Stub,  11  Pa.  St.  150,  51 
242,  93  Am.  Dec.  617.    See  generally.  Am.  Dec.  515  and  note. 
Subrogation.  20.  Judge  of  Probate  v.  Sulloway, 

15.  Pace  v.  Pace,  95  Va.  792,  30  S.  68  N.  H.  511,  44  Atl.  720,  73  A.  S.  E. 
E.  361,  44  L.R.A.  459.  619,  49  L.R.A.  347. 

16.  Paxton  v.  Rich,  85  Va.  378,  7       1.  Com.  v.  Stub,  11  Pa.  St.  150,  51 
S.  E.  531,  1  L.R.A.  639.  Am.  Dec.  515  and  note;  Lyles  v.  Mo- 

17.  Cameron  v.  Justices  of  Inferior  dure,  1  Bailey  L.  (S.  C.)  7,  19  Am. 
Court,  1  Ga.  30,  44  Am.   Dec.  636;   Dec.  648. 

Gibson  v.  Robinson,  90  Ga.  756,  16  S.  Note:  51  Am.  Dec.  529. 

E.  969,  35  A.  S.  R.  250;  Com.  v.  Moltz,  2.  Presley  v.  Weakley,  135  Ala.  517, 

10  Pa.  St.  527,  51  Am.  Dec.  499.  33  So.  434,  93  A.  S.  R.  39;  Perkins  v. 

Note:  51  Am.  Dec.  532.  Stimmel,  114  N.  Y.  359,  21  N.  E.  729, 

18.  Merrill  v.  Harris,  26  N.  H.  142,  11  A.  S.  R.  659;  Com.  v.  Stub,  11  Pa. 
57  Am.  Dec.  359.  St.  150,  51  Am.  Dec.  515. 
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judgment  is  not  a  necessary  preliminary  to  a  suit  on  the  bond.'  When 
a  probate  court  has  passed  all  orders  fixing  the  administrator's  final 
liability  to  the  heirs,  and  has  ordered  the  amoant  found  due  to  be 
paid  to  them,  the  administrator's  refusal  to  obey  such  order  on  demand 
is  a  violation  of  his  trust,  which  authorizes  suit  against  the  sureties  on 
his  bond  before  his  final  discharge.*  Therefore,  where  a  recovery  is 
sought  on  the  bond,  it  seems  that  a  devastavit  may  be  established 
by  proving  the  existence  of  a  judgment  or  decree  of  die  court  against 
the  personal  representatives,  an  execution'  issued  thereunder,  and  a 
proper  return  of  nulla  bona.*  In  like  manner  an  action  will  not  lie 
on  the  bond,  as  a  general  rule,  for  not  paying  over  a  balance  of  assets 
in  the  hands  of  the  personal  representative  to  his  suecessor  in  office, 
without  a  settlement  and  a  decree  for  such  balance.* 

366.  ConclusiveneM  «f  Judgments. — On  the  questicm  whether  a 
judgment  against  an  admmistrator  or  executor  is  to  be  considered 
as  conclusive,  or  merely  as  prima  facie,  evidence  against  the  sureties 
on  his  official  bond,  the  cases  seem  to  be  pretty  evenly  divided.  One 
line  of  caaea  holds  that  the  sureties  upon  an  administrator's  or  execu- 
tor's bond  are,  in  the  absence  of  fraud  ox  collusion,  concluded  by  a 
judgment  or  decree  of  the  proper  court,  rendered  against  the  executor 
and  administrator,  and  that  they  cannot  be  heard  to  question  such 
decree  when  sued  upon  the  bond.^  The  reason  for  this  holding,  as 
stated  by  the  courts,  is  that  by  his  contract  the  surety  puts  himself 
in  privity  with  the  administrator,  and,  being  so  in  privity,  he  is  bound 
by  any  decree  that  the  surrogate  has  jurisdiction  to  make,*  if  obtained 
without  collusion  between  tibe  administrator  and  the  next  of  kin  or 
creditors  of  the  estate*  Yet  a  judgment  collusively  suffered  by  an 
administrator  in  jurisdictions  adhering  to  this  rule  does  not  bind  his 
sureties ;  nor  are  they  bound  if  it  was  obtained  in  an  action  commenced 
more  than  four  years  after  he  gave  notice  of  his  appointment  as 

8.  Note:  51  Am.  Dee.  530.  Snlloway,  68  N.  H.  511,  44  AtL  720, 

4.  Stewart  v.  Morrison,  81  Tex.  396,  73  A.  S.  R.  619,  49  L.RA.  347;  Paran 

17  S.  W.  15,  26  A.  S.  B.  821.  v.  Robinson,  17  Ohio  St  242,  93  Am. 

6.  Thompson  t.  Bondnrant,  16  Ala.  Dee.  617;  Stewart  ▼.  Morrison,  81  Tex. 

346,  50  Am.  Dec.  136;  Gibson  V.  Robin-  396,  17  S.  W.  15,  26  A.  S.  B.  821; 

■on,  90  Ga.  756,  16  S.  E.  969,  35  A.  S.  Meyer  v.  Earth,  97  Wis.  352,  72  N.  W. 

B.  260.  748,  65  A.  S.  B.  124. 

6.  Note:  51  Am.  Dee.  633.  Notes:  132  A.  S.  B.  766;  51  LJI.A. 

7.  Crook  V.  Newbnrg,  124  Ala.  479,   (N.8.)  798;  9  Ann.  Cas.  155. 

27  So.  432,  82  A.  S.  E.  190;  Ralston  8.  Judge  of  Probate  v,  Snlloway,  68 

V.  Wood,  15  111.  159,  58  Am.  Dec.  604;  N.  H.  511,  44  Atl.  720,  73  A.  S.  B. 

Nevitt  V.  Woodbum,  160  HL  203,  43  619,  49  L.B.A.  347;  Deobold  v.  Opper- 

N.  E.  385,  52  A.  S.  B.  315;  Heard  v.  mann.  111  N.  Y.  531,  19  N.  E.  9^^  7 

Lodge,  20  Pick.  (Mass.)   63,  32  Am.  A.  S.  B.  760,  2  LJl.A  644. 

Dee.  197  and  note;  State  ▼.  Holt,  27  Note:  132  A.  S.  B.  764,  766. 

Mo.  340,  72  Am.  Dec.  273;  Kenck  v.  9.  Deobold  v.  Oppermann,  111  N.  Y. 

Parehen,  22  Mont.  519,  57  Pac.  94,  74  631,  19  N.  E.  94,  7  A.  S.  B.  760,  2 

A.   S.  B.  626;  Judge  of  Probate  v.  L.R.A.  644  and  not*. 
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required  by  statute.!*  It  has  been  said  that  the  suretiee  may  show  ia 
defense  of  a  cause  of  action  for  a  breach  of  the  bond  in  not  paying  over 
a  sum  found  due  by  the  probate  court  and  decreed  by  such  court  to  b* 
paid,  that  the  bond  was  not  made,  or  that  such  decree  was  not  made,  or 
that  if  made  the  same  had  been  obeyed,  or  that  it  was  obtained  by 
fraud  or  collusion ;  but  that  they  cannot  show  that  the  court  has  erred 
in  making  the  decree,  or  that  no  assets  ever  came  into  the  possessioa 
of  the  administrator.!!  In  analogy  with  the  view  that  a  judgment 
against  a  personal  representative  is  conclusive  a^nst  his  suretiee 
some  courts  have  held  that  a  defense  cannot  be  interposed  by  surety 
in  a  suit  on  an  administrator's  bond  when  it  was  not  set  up  by  the 
administrator  in  proceedings  against  him  in  the  probate  court.!' 

367.  View  that  Judgment  Is  Prima  Fade  as  against  Sureties. — 
As  opposed  to  the  view  stated  in  the  preceding  paragraph,  other  courts 
have  held  that  ordinarily  a  judgment  against  a  principal  is  not  evi- 
dence against  &e  surety,  unless  the  surety  was  a  party  to  the  acti<» 
or  was  made  privy  thereto  by  notice,  and  that  in  the  latter  case  it  may 
be  evidence,  but  that  it  is  not  necessarily  conclusive.!*  The  view  is 
taken  that  no  privity  exists  between  executor  or  administrator  and  his 
surety  on  his  official  bond,  and  the  latter  is  not  concluded  by  a  judg- 
ment against  the  former  in  the  absence  of  any  special  stipulation 
to  that  effect  in  the  bond.!*  A  judgment  or  decree,  rendered  by  the 
proper  court  against  an  administrator  or  executor,  is  considered  as 
only  prima  facie  evidence  against  the  surety  when  he  is  sued  on  his 
official  bond.!'  A  judgment  may  be  given  this  prima  facie  effect 
although  it  is  rendered  after  the  death  of  the  personal  representative 
on  an  account  of  the  administration  presented  by  his  administrator.!* 
Yet  it  has  been  held  that  the  sureties  of  an  executor  who  dies  before 
his  account  is  setlied  are  strangers  to  a  decree  made  on  the  settlement 
of  the  account  of  an  administrator  de  bonis  non  and  are  not  bound 
by  such  decree.!* 

10.  Heard     t.     Lodge,     20     Pick.  476,  77  Am.  Dec.  65L 

(Mass.)  53,  32  Am.  Dee.  197  and  note.       16.  Gibson  v.  Robinaon,  00  Ga.  766, 

11.  Lrwin  v.  Baekns,  25  Cal.  214,  85  16  S.  E.  969,  35  A.  S.  R.  250;  Dawes 
Am.  Dee.  125.  v.  Shed,  15  Mass.  6,  8  Am.  Dec  80; 

12.  Ralston  v.  Wood,  16  lU.  169,  58  State  t.  Ooggin,  191  Mo.  482,  90  S. 
Am.  Dec.  604.  W.  379,  109  A.  S.  R.  826;  Thompson 

13.  Irwin  v.  Backus,  25  Cal.  214,  85  v.  Mann,  65  W.  Va.  648,  64  S.  E.  920, 
Am.  Dee.  125;  WiUiams  v.  State,  68  131  A.  S.  R.  987,  22  LJl.A.(N.S.) 
Miss.   680,  10   So.  52,   24  A.   S.   R.  1094. 

297;  Crim.  v.  England,  46  W.  Va.  480,  Notes:  132  R.  S.  R.  765;  51  L.R.A. 

33  S.  E.  310,  76  A.  S.  R.  826;  Cen-  (N.S.)  798;  9  Ann.  Cas.  155. 

tral  Banking  &  Security  Co.  v.  United  16.  Williams  v.  State,  68  Miss.  680, 

States  Fidelity  &  Guaranty  Co.,  73  W.  10  So..  52,  24  A.  S,  R.  297. 

Va.  197,  80  S.  E.  121,  51  L.R.A.(N.S.)  17.  Judge  of  Probate  v.  Sulloway, 

797.  68  N.  H.  511,  44  Atl.  720,  73  A.  S.  B. 

14.  Lipscomb   v.    Postell,   38   Miss.  619,  49  L.R.A.  347. 
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XI.  Sales 

Nature  and  Purpose  of  Salet  by  Exeeuton  and  Administraton 

368.  Purposes  of  Sales  Generally. — The  fundamental  principle 
underlying  the  whole  subject  of  sales  of  real  estate  of  a  decedent  for 
the  payment  of  debts  is  the  unquestioned  and  obvious  rule,  that  when 
the  proper  formalities  imposed  by  law  have  been  complied  with,  the 
•xecutor  or  administrator  has  the  power  for  that  purpose  to  cause 
•uch  real  estate  to  be  sold."  In  order  to  safeguard  the  rights  of  the 
heirs  and  at  the  same  time  to  secure  the  rights  of  personal  represen- 
tatives and  creditors  of  estates  of  decedents,  an  elaborate  system  of 
rules  and  regulations  has  been  evolved  governing  such  sales.  These 
rules  differ  more  or  less  in  the  several  jurisdictions,  and  frequently 
are  diversified  by  changes  in  the  statutory  law  governing  the  subject" 
The  real  estate  of  a  decedent  may  be  sold  by  an  executor  or  adminis- 
trator not  only  for  the  purpose  of  paying  his  debts  and  the  expenses  of 
administration,''  but  also  for  other  purposes,  such  as  partition  of  the 
estate  between  the  beneficiaries,  and  likewise  under  testamentary 
directions.* 

369.  Sales  for  Purposes  of  Distribution. — ^Although  the  general 
rule  is  that  real  estate  belonging  to  a  decedent,  apart  from  exceptional 
cases  arising  in  consequence  of  testamentary  provisions,  can  be  sold 
by  the  executor  or  administrator  only  when  it  is  needed  to  pay  the 
debts  of  the  decedent,'  under  modern  statutes  and  codes  in  a  number 
of  states  exceptions  to  this  rule  have  been  created,  so  that  it  is  no 
longer  required  that  there  be  shown  a  deficiency  of  personal  property 
before  there  can  be  a  valid  sale  of  real  property.'  Such  statutes 
authorize  executors  and  administrators  to  sell  the  real  estate  of  a 
decedent  whenever  it  is  for  the  best  interest  of  the  parties  interested 
therein,  irrespective  of  the  nfeed  of  any  portion  of  it  for  the  payment 
of  debts.*  Likewise,  it  is  not  unusual  for  the  court  to  allow  the  sale 
of  lands  of  a  decedent  to  pay  legacies  constituting  a  charge  thereon.' 
Statutes  authorizing  the  court  to  direct  the  sale  of  the  real  property  of 
a  decedent  when  it  appears  to  be  for  the  advantage,  benefit,  or  best 
interest  of  the  estate  and  those  interested  therein,  have  been  upheld 

18.  Hosdy  v.  Tnthill,  45  Ala.  621,  Ana.  Cas.  559,  4  L.R.A.(N.S.)  189; 
8  Am.  Rep.  710;  Pearson  v.  Gillen-  Carr  v.  HuU,  65  Ohio  St.  394,  62  N. 
waters,  99  Tenn.  446,  42  S.  W.  9,  63  E.  439,  87  A.  S.  R.  623,  58  ImR^ 
A.  S.  R.  844.  641. 

19.  See  infra,  380  et  seq.  Note:  51  Am.  Dec.  619.    See  infra, 

20.  Note:  79  A.  S.  R.  83.    See  infra,   par.  504. 

par.  397.  3.  Richardson  v.  Butler,  82  CaL  174, 

1.  See  infra,  par.  369.     See  Pabti-   23  Pac.  9, 16  A.  S,  R.  101. 

TiOK,  as  to  sales  pursuant  to  partition  4.  Doe  v.  Roe,  4  Ga.  148,  48  Am. 

proceedings.  Dec.  216. 

2.  Marvin  v.  Bowlby,  142  Mich.  245,  6.  Note:  79  A.  S.  R.  88. 
105  N.  W.  751,  113  A.  S.  R.  574,  7 
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as  proper  legislative  measures  whm  applied  only  to  the  estates  of 
persons  dying  after  tbeir  enactment*  But  it  has  been  held  that  a 
special  statute  authorizing  an  administrator  to  sell  real  property,  ther* 
being  no  necessity  for  such  sale,  and  its  only  object  being  to  convert 
the  property  into  money  for  the  purposes  of  distribution,  is  unconstitu- 
tional as  depriving  the  heirs  of  their  property  without  due  process  of 
law.'  Sometimes  the  power  of  a  court  to  order  a  sale  of  land  belonging 
to  an  estate  is  restricted  to  narrow  limits,  and  such  sales  may  be 
ordered  only  for  the  payment  of  debts  and  expenses  of  administration, 
to  raise  the  amount  of  the  allowance  for  the  surviving  wife  and  chil- 
dren, and,  in  certain  cases,  for  the  purposes  of  partition  and  distribu- 
tion amongst  the  heirs.^ 

370.  Sale  as  Being  in  Rem  and  JadidaL — ^Proceedings  for  the  sale 
of  a  decedent's  lands,  while,  perhaps,  not  in  rem  in  the  most  strict 
sense  of  that  term,*  in  a  broader  and  the  more  general  sense  are 
essentially  in  rem,**  whether  had  for  the  payment  of  debts**  or 
for  other  purposes.*'  On  institution  of  the  proper  proceedings  and 
the  ascertainment  of  facts  sufficient  to  give  it  jurisdiction,  the  real 
estate  itself  becomes  subject  to  the  action  of  the  court  for  the  purpose 
of  a  sale.**  An  order  for  the  sale  of  real  estate  to  pay  the  debts  of  a 
decedent  is  analogous  to  a  decree  in  chajicery  for  the  sale  of  specific 
property.**  It  may  also  be  compared  to  an  order  for  the  sale  of  real 
estate  for  the  pfiyment  of  taxes,  though  the  strict  rules  applicable  to 
tax  sales  cannot  be  applied.**  It  has  been  held  that  an  administrator's 
sale  is  not  a  judicial  sale,**  but  an  order  of  the  probate  court  in  direct- 
ing the  sale  is  a  judicial  act,  as  is  also  an  order  of  confirmation,*'  and 
the  great  weight  of  authority  is  to  the  effect  that  when  made  under 
order  of  court  the  sale  is  judiciaL** 

6.  In  re  Porter,  129  Cal.  86,  61  Pae.   (Ala.)  219,  31  Am.  Dee.  677. 

659,  79  A.  B.  B.  78.  14.  Halleck  v.  Guy,  9  Cid.  181,  70 

7.  Johnson  ▼.  Branch,  9  S.  D.  116,  Am.  Dee.  643. 

68  N.  W.  173,  62  A.  S.  B.  857.  15.  Thompson   v.   Bnrg^   60   Zan. 

8.  Withers    v.    Patterson,    27    Tex.  549,  57  Pac.  110,  72  A.  8.  R.  369. 
491,  86  Am.  Dec.  643  and  note.  16.  McGuinness   v.   Whalen,  16  B. 

9.  Mickd  v.  Hicks,  19  Kan.  578,  27  I.  558,  18  AtL  158,  27  A.  S.  B.  763. 
Am.  Rep.  161.     See  Actions,  vol.  1,  17.  Halleck  v.  Guy,  9  CaL  181,  70 
p.  328  et  seq.  Am.  Dec.  643. 

10.  Wyman  ▼.  Campbell,  6  Port.  18.  Davis  v.  Gaines,  104  U.  S.  386, 
(Ala.)  219,  31  Am.  Dec.  677.  26  U.  S.  (L.  ed.)  757;  HaUeck  v.  Guy, 

11.  NeviUe  v.  Kenney,  125  Ala.  149,  9  Cal.  181,  70  Am..  Dec.  643;  Nolan 
28  So.  452,  82  A.  S.  R.  230.  v.  Barrett,  122  Mo.  181,  26  S.  W.  692, 

12.  McPherson  v.  CunUfE,  11  Serg.  43  A.  S.  B.  572;  Moore  v.  Shults,  13 
ft  B.  (Pa.)  422,  14  Am.  Dec.  642;  Pa.  St.  98,  53  Am.  Dec.  446.  See  gen- 
Soles  V.  Hickman,  29  Pa.  St  342,  72  erally,  Jodicial  Saibs.  And  lee  infra. 
Am.  Dec.  635.  par.  478   et   seq.,   as   to   sales  nnder 

IB.  Wyman   t.    Campbell,   6   Port,  testamentary  power. 
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371.  Jurisdictional  Facts. — When  the  jurisdiction  of  a  court  over 
the  land  of  a  decedent  exists  only  for  the  purpose  of  sale  upon  the 
happening  of  designated  conditions,  these  conditions  must  be  present 
before  the  court  can  act"  So,  if  an  order  of  court  for  the  sale  of 
the  land  of  a  decedent  is  made  when  circumstances  do  not  exist  which 
must  concur  as  the  basis  of  the  order,  there  is  a  lack  of  jurisdiction.** 
There  is  some  difference  among  the  authorities  as  to  what  facts  are 
jurisdictional,  but  the  consensus  of  opinion  appears  to  be  that  proper 
notice  must  be  given  to  all  persons  interested,  a  petition  in  proper 
form  must  be  filed  with  the  court,  and  the  personal  estate  must 
be  insufficient  to  pay  the  debts.^  There  should  also  be  a  judicial 
bearing  and  finding  as  to  the  existonoe  of  the  jurisdictional  facts.' 

Statutory  Proeeedmg$  for  Saie 

372.  Necessity  of  Compliance  with  Statutes. — ^In  the  absence  of  a 
will,  legislation  is  the  exclusive  source  of  the  power  of  an  executor 
or  administrator  to  sell  real  estate*  and  of  the  jurisdiction  of  the 
probate  court  in  reference  to  proceedings  for  such  sale.*  In  this 
connection  a  court  of  probate  exercises  a  special  statutory  power,  and 
not  one  that  pertains  to  the  ordinary  settlement  of  the  estate,*  and 
it  is  frequently  declared  that  the  statute  must  be  followed  strictly* 
in  all  material  respects,'  otherwise  the  sale  will  be  held  to  be  void.* 
In  other  words,  strict  compliance  with  statutory  prerequisites  is  deemed 
to  be  jurisdictional,*  as  regards  both  the  person  and  the  res,^"  and  it 
has  been  held  that  a  court  has  no  power  to  order  the  sale  until  the 
jurisdictional  facts  prescribed  by  law  have  been  ascertained  of  record.*^ 

19.  Root  ▼.  McFerrin,  37  Miss.  17,  9,  51  Am.  Dec.  102;  Carrie  v.  Stewart, 
75  Am.  Dee.  49.  27  Miss.  52,  61  Am.  Dec.  500;  Carr  v. 

20.  Withers  v.  Patteraon,  27   Tex.  Hull,  65  Ohio  St.  394.  62  N.  E.  439, 
491,  86  Am.  Dee.  643.    Bee  also  Rich-  87  A.  S.  R.  623,  68  L.R.A.  641. 
ardson  v.  Butler,  82  Gal.  174,  23  Pac.  Note :  56  Am.  Deo.  56. 

9,  16  A.  S.  R.  101,  holding  that,  when  7.  Worthy  v.   Johnson,   8  Ga.  236, 

there   are   no   debts,    a   sale   may    be  52  Am.  Dec.  399;  Reynolds  t.  Wilson, 

made  to  provide  for  a  family  allowance  15  111.  394,  60  Am.  Dec.  753 ;  Morrow 

and  future  expenses  of  administration,  v.  Weed,  4  la.  77,  66  Am.  Dec.  122. 

1.  See  infra,  par.  374,  380,  397.  8.  Worten  v.  Howard,  2  Smedes  A 

8.  Root  ▼.  MeFerrin,  37  Miss.  17,  M.    (Miss.)    527,  41  Am.   Dec.   607; 

75  Am.  Dec.  49.  Stevenson  v.  McRcary,  12  Smedes  &  M. 

3.  Notes:  56  Am.  Dee.  66;  79  A.  S.  (Miss.)  9,51  Am.  Dec.  102;  Gelatrop  v. 
B.  82.  Moore,  26  Miss.  206,  59  Am.  Dec.  254; 

4.  Wyman  v.  Campbell,  6  Port.  Martin  v.  Williams,  42  Miss.  210,  97 
(Ala.)  219,  31  Am.  Dec.  677.  Am.  Dec.  466. 

5.  Dorrance  v.  Raysford,  67  Conn.  1,  9.  Clark  v.  Thompson,  47  Dl.  25,  95 
34  Atl.  706,  52  A.  S.  R.  266.  Am.  Dec.  457  and  note. 

6.  Doe  ▼.  Roe,  4  Ga.  148,  48  Am.  10.  Sterenson  v.  McReary,  12 
Dec.  216;  Gibson  v.  Roll,  27  HI.  88,  Smedes  &  M  (Miss.)  9,  61  Am.  Dec 
81  Am.  Dec.  218  and  note;  Stevenson  102. 

T.  McReary,  12  Smedes  &  M.  (Miss.)        11.  Root  ▼.  MeFerrin,  S7  Miss   17, 
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In  some  jurisdictions,  however,  there  is  a  strong  tendency  towards  a 
more  liberal  construction  of  the  authorizing  statutes.**  It  has  been 
held  that  mere  technical  objections  will  not  be  permitted  to  overthrow 
title  to  lands  honestly  acquired  under  a  probate  sale,  where  there  is 
no  pretense  that  the  sale  was  in  fact  fraudulent,  or  without  adequate 
consideration,  or  in  any  way  imfair.**  And  it  has  been  said  that  in 
cases  where  title  to  real  estate  will  be  injuriously  affected  by  holding 
probate  courts  to  great  strictness  of  proceeding,  a  fair  and  liberal  con- 
struction should  be  given  to  their  acts  whenever  such  can  legally  be 
done,  and  that  in  exercising  its  jurisdiction  the  court  need  not  comply 
literally  with  the  provisions  of  the  statute,  a  substantial  compliance 
being  enough.**  And  the  same  is  held  of  the  acts  of  the  executor  or 
administrator  conducting  the  sale,  a  strict  and  literal  compliance 
not  being  exacted  of  him  in  all  cases,  just  as  it  is  not  required  of  the 
court  itself.**  But  though  the  rules  requiring  a  strict  compliance 
with  the  statutory  requirements  have  thus  been  relaxed,  somewhat  in 
favor  of  innocent  purchasers,  they  are  applied  with  full  force  against 
executors  and  administrators  purchasing  at  their  own  sales  and  against 
those  subsequently  deriving  title  from  them  through  an  execution 
sale.** 

373.  Validity  of  Special  Legislation. — Not  infrequently  special 
laws  are  enacted  authorizing  or  confirming  in  particular  instances 
the  sale  of  real  estate,  of  a  decedent  by  his  executor  or  administrator 
under  circumstances  not  falling  within  the  general  statutes.  Such 
laws  may  be  unconstitutional  and  invalid  *'  as  being  in  contravention 
of  the  constitutional  provisions  that  no  person  may  be  deprived  of 
his  property  without  due  process  of  law,*'  or  as  impairing  vested 
rights  of  heirs  or  distributees  interested  in  the  estate.*'  They  may 
also  be  invalid  as  amounting  to  an  improper  exercise  of  judicial 
authority  by  the  legislative  department  of  government,*"  or  as  im- 
properly and  unjustifiably  hindering  and  delaying  creditors  in  the 
recovery  of  their  debts.*    For  example,  it  has  been  held  that  a  special 

75    Am.    Deo.    49.      See    generally,  630,  16  AtL  379,  7  A.  S.  R.  802,  1 

Courts,  vol.  7,  p.  1032.  L.R.A.  79;  Russell  v.  Rnasell,  36  N. 

12.  (Joforth  V.  Longworth,  4  Ohio  Y.  681,  93  Am.  Dec.  540. 

129,19  Am.  Dee.  588;  Lynch  V.Baxter,  18.  Pryor  v.  Downey,  50  CaL  388^ 

4  Tex.  431, 61  Am.  Dec.  735.  19  Am.  Rep.  656. 

15.  Richardson   v.   Butler,   82   Cal.  19.  See  Constttotional  Law,  vol. 
174,  23  Pac.  9,  16  A.  8.  B.  101  and  6,  p.  314. 

note.  20.  Piyor  ▼.  Downey,  50  CaL  388, 19 

14.  Stuart  t.  Allen,  16  Cal.  473,  76  Am.  Rep.  666;  Ervine'a  Appeal,  16  Pa. 

Am.  Dee.  651.  St.  256,  55  Am.  Dee.  499;  Jonee  v. 

16.  Jackson  v.  Astor,  1  Pin,  (Wis.)   Perry,  10  Terg.  (Tenn.)  59,  30  Aa. 
137,  39  Am.  Dec.  281.  Dee.  430.    See  Constitdtiokal  Law, 

16.  Worthy  ▼.  Johnson,  8  Oa.  236,  vol.  6,  p.  160  et  aeq. 

62  Am.  Dec.  399.    See  infra,  par.  442.       1.  Campbell's  Case,  2  Bland  (Md.) 

17.  Lindley  v.  O'Reilly,  50  N.  J.  Eq.  209,  20  Ann.  Cas.  360. 
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act  providing  for  the  sale  of  a  decedent's  land  without  notice  to  the 
heirs,  and  for  the  application  of  the  proceeds  to  the  claims  of  the 
administrator  and  another  person  against  the  estate,  for  moneya 
advanced  and  liabilities  incurred  by  them  on  its  account,  and  requir- 
ing Uie  administrator  to  make  deeds  to  the  purchasers  of  the  land, 
and  to  give  bond  to  the  heirs  for  the  proper  application  of  the  pro- 
ceeds has  been  held  to  be  unconstitutional  as  an  exercise  of  judicial 
I>ower,  and  because  the  heirs  were  thereby  disseised  of  their  freehold 
without  the  judgment  of  their  peefs  as  the  law  of  the  land.'  Such 
special  statutes  may  also  be  unconstitutional  as  embodying  a  finding 
of  facts  by  the  legislature  in  excess  of  its  powers.  Thus  a  special  law 
may  be  invalid  where  the  reasons  for  its  passage  rest  on  the  supposed 
existence  of  debts  to  be  paid,  and  an  insufficiency  of  personal  assets 
available  for  that  purpose,  and  where  the  legislature  had  no  constitu- 
tional power  to  find  and  determine  the  fact  that  there  were  such 
debts  owing  by  the  decedent.*  Yet  a  special  act  empowering  the 
administrator  to  sell  the  decedent's  land  is  not  necessarily  uncon- 
stitutional.' Such  a  law  has  been  upheld,  where  it  authorized  the 
sale  of  certain  realty  of  the  decedent  so  as  to  hasten  its  improvement 
and  increase  the  value  of  the  residue.'  Occasionally  valid  laws  an 
passed  ratifying  sales  previously  made  by  executors  or  administrators.* 
So,  special  acts  authorizing  the  sale  of  the  lands  of  infant  heirs  to  pay 
the  debts  of  their  ancestor  are  sometimes  upheld.'  And  it  has  been 
held  that  where  a  devise  in  trust  for  the  benefit  of  a  person  non  sui 
juris  is  deprived  of  its  beneficial  character  by  circumstances,  or  by  the 
inability  of  the  courts  to  effectuate  the  trust  in  accordance  with  the 
testator's  intent,  the  legislature  may  enact  a  law  authorizing  the  pro- 
bate court  to  make  sale  of  the  lands  for  the  benefit  of  the  beneficiary, 
upon  his  petition  setting  forth  the  necessity  of  such  a  course.*  The 
basic  idea  of  some  of  these  cases  is  that,  where  by  the  law  of  the 
land  certain  persons,  because  of  defect  of  understanding,  immatur- 
ity, or  some  legal  disability,  are  held  to  be  ineffable  of  disposing  of 
their  property,  and,  by  reason  of  supervening  circumstances,  are  hin- 
dered from  having  as  beneficial  use  of  it,  in.its  existing  shape  or  con- 
dition, as  the  testator  intended,  and  in  consequence  of  the  trusts, 
limitations,  or  other  provisions  attending  the  gift,  the  courts  cannot 
afford  relief,  in  such  cases  the  legislature,  representing  the  state,  may 

2.  Lane  t.  Dorman,  3  Seam.   (10.)  5.  Doe  t.  Douglass,  8  Blaekf.  (Ind.) 
238,  36  Am.  Dec.  543  and  note.  10,  44  Am.  Deo.  732. 

3.  Davenport  t.  Young,  16  HI.  548,  6.  Townsend  v.  Tallant,  33  Cal.  46, 
63  Am.  Dec.  320.    See  CosaTiraTiosih  91  Am.  Dec.  617. 

Law,  vol.  6,  p.  16L  7.  Kibby  v.  Chitwood,  4  T.  B.  Mon. 

See  supra,  par.  181  et  seq.,  as  to  lia-  (Ky.)  91, 16  Am.  Dec.  143. 

bility  of  real  estate  for  debts.  8.  Todd  v.  Flonmoy,  66  Ala.  99,  28 

4.  Williamson     v.     Williamson,     S  Am.  Bep.  758. 
Smedes  &  M.  (Miss.)  715,  41  Am.  Dec. 

636. 
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justly  interpose  by  a  special  enactment  and  authorize  the  property  t» 
be  di^osed  of  or  converted  for  the  benefit  of  such  persons,  provided 
they  themselves  might  so  dispose  of  it  if  sui  juris.*  When  valid,  the 
provisions  of  a  private  act  empowering  an  administrator  to  sell  the 
decedent's  land  are  as  imperative  and  require  as  entire  obedience  as 
in  the  case  of  general  laws  applicable  thereto.** 

Notice  at  to  Proceedmgt 

374.  Necessity  of  Notice  Generally. — Since  proceedings  by  an 
executor  or  administrator  of  an  estate  of  a  decedent  to  sell  real  estate 
are  adverse  to  the  heirs  at  law,**  all  parties  in  interest  should  be  noti- 
fied,*' including,  of  course,  the  heirs  and  devisees,**  and  unless 
such  notice  is  given  the  probate  court  will  not  have  jurisdiction,** 
and  the  sale  will  be  void  *•  and  pass  no  title  to  the  purchaser.** 

375.  Statutory  Requirements  as  to  Notice. — In  some  states  the 
statutes  require  that  the  notice  given  of  the  intended  sale  should  be 
a  public  notice,*'  advertised  for  a  designated  length  of  time  in  one 
or  more  newspapers.**  A  failure  to  comply  with  a  statutory  require- 
ment as  to  publication  of  notice  may  render  the  whole  proceedings 
void,  as,  for  example,  where  the  publication  is  for  twenty-four  days 
when  the  statute  requires  twenty-eight.**  Similarly,  it  has  been  held 
that  an  administrator's  notice  of  an  application  for  the  sale  is  invalid 
and  the  sale  conveys  no  title,  where  the  statute  provides  that  the 
first  publication  of  the  notice  must  be  at  least  six  weeks  before  the 
presenting  of  the  petition,  and  there  are  less  than  six  weelcs  between 

9.  Todd  V.  Floonoy,  56  Ala.  99,  28  Mais,  77  Kan.  702,  96  Pae.  412,  127 
Am.  Rep.  758.  A.  S.  B.  456. 

10.  Williamson  v.  Williamson,  S  16.  Doirane«  v.  Raynsford,  07  Conn. 
Smedes  &  M.  (Miss.)  716,  41  Am.  Dee.  1,  34  AtL  706,  62  A.  S.  R.  266;  Doe 
636.  V.  Bowen,  8  Ind.  197,  65  Am.  Dee.  758 

11.  Graden  ▼.  Mais,  77  Kan.  702,  and  note.  See  infra,  par.  469,  aa  to 
95  Pac.  412, 127  A.  S.  R.  456.  avoidance  of  sale. 

12.  Morris  V.  Hogle,  37  lU.  150,  87  16.  Gibson  v.  Roll,  90  m.  172,  88 
Am.  Dec.  243.  See  infra,  par.  378,  as  Am.  Dec.  181;  Thornton  v.  Mnlqninne, 
to  partieolar  persons  entitled  to  no-  12  la.  549,  79  Am.  Deo.  548;  Frendi 
tice.  V.  Hoyt,  6  N.  H.  370,  25  Am.  Deo. 

18.  Graden  ▼.  Mais,  77  Kan.  702,  464;  Merrill  v.  Harris,  26  N.  H.  142, 
95  Pac.  412,  127  A.  S.  R.  456;  Merrill  57  Am.  Dec.  359. 
V.  Harris,  26  N.  H.  142,  57  Am.  Dec.       17.  Dorrance  v.  Raynaford,  67  Conn. 
359;  Perry  t.  Adams,  98  N.  C.  167,  1,  34  Atl.  706,  52  A.  S.  E.  266. 
3  S.  E.  729,  2  A.  S.  R.  326;  Adams  v.       18.  Doe  v.  Roe,  4  Ga.  148,  48  Am. 
Jeffries,  12  Ohio  253,  40  Am.  Dec.  477.  Dec.  218;  Morrow  v.  Weed,  4  la.  77, 

14.  Doe  ▼.  Bowen,  8  Ind.  197,  65  66  Am.  Dec.  122;  Bobbins  v.  Boul- 
Am.  Dec.  758  and  note;  Mickel  v.  ware,  190  Mo.  33,  88  S.  W.  674,  109 
Hicks,  19  Kan.  578,  27  Am.  Rep.  161;  A.  S.  R.  746. 

Thompson  V.  Surge,  60  Kan.  549,  57  19.  Young  v.  Downey,  145  Mo.  250, 
Pac  110,  72  A.  S.  B.  36&;  Graden  y.  46  S.  W.  1086,  68  A.  S.  R.  568. 
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the  first  publication  of  the  ndtice  and  the  time  specified  therein  for 
the  presenting  of  the  petition,  notwithstanding  that  the  petition  is 
in  fact  presented  after  the  time  so  specified,  and  after  the  lapse  of 
six  weeks.^  As  a  general  rule  a  substantial  compliance  with  the  stat' 
ute  requiring  advertisements  of  the  sale  is  "sufficient,  and  a  strict  and 
literal  compliance  is  not  exacted.*  But  it  has  been  held  that  publi- 
cation of  the  notice  realty  according  to  the  statute  cannot  be  dis- 
pensed with  except  in  the  event  of  personal  service  or  of  written 
assent  to  the  sale  by  all  persons  interested  in  the  estate.* 

376.  Manner  of  Giving  Notice. — The  notice  required  to  be  given 
of  sales  by  executors  and  administrators  may  be  either  by  personal 
service  or  by  public  advertising,*  or  posting  in  one  or  more  public 
places  '  as  required  by  statute  or  order  of  court*  When  the  laws 
provide  for  notice  by  publication  this  method  of  bringing  construc- 
tive knowledge  to  all  the  parties  in  interest  is  considered  adequate 
so  as  to  confer  jurisdiction  on  the  proper  court  in  the  proceedings 
for  the  sale  of  the  decedent's  real  estate.'  In  some  states  this  juris- 
diction is  conferred  by  publication  of  notice  to  all  the  heirs  after 
an  order  of  the  court  rather  than  by  the  mere  publication  of  notice 
of  an  intended  application  to  the  court.  It  has  been  held  that  an 
order  of  publication  is  necessary  to  give  a  probate  court  jurisdiction 
to  order  a  sale  of  land  for  the  payment  of  debts.*  Where  the  court 
is  given  authority  to  determine  what  kind  of  notice  must  be  given, 
it  has  been  held  that  no  right  to  give  any  notice  exists  until  the 
court  has  made  its  determination  and  that  the  court's  determination 
of  a  particular  kind  of  notice  does  nyt  relate  back  so  as  to  ratify 
unauthorized  acts  of  notice.*  The  general  rule  appears  to  be  that 
where  the  power  of  prescribing  notice  is  vested  in  the  probate  court 
a  failure  to  comply  with  its  commands  as  to  such  notice  is  fatal. 
Thus,  where  the  order  of  sale  directs  six  weeks'  notice  of  the  sale 
to  be  given,  a  shorter  notice  renders  the  sale  invalid."  It  has  also 
been  held  that  the  sale  is  void  for  want  of  jurisdiction  where  the  notice 
which  is  required  by  the  statute  to  be  published  for  four  successive 
weeks  in  a  paper  designated  by  the  court  is  published  three  weeks  in 

1.  Oibson  ▼.  Roll,  30  HI.  172,  83  Am.  6.  See  generally,  Nonci;  Pcbuoa- 
Dec.  181.  TiON. 

2.  Jackson  v.  Aster,  1  Pin.  (Wis.)  7,  Gondy  v.  Hall,  36  111,  313,  87 
137,  39  Am.  Deo.  28L  Am.  Dee.  217  and  note. 

3.  Townsend  v.  Tallant,  33  CaL  45,  8.  Cnnningham    ▼.    Anderson,    107 
91  Am.  Dec.  617.  Mo.  371,  17  S.  W.  972,  28  A.  8.  R. 

4.  Gibson  v.  BoD,  27  111.  88,  81  Am.  417. 

Dee.  219;  Clark  v.  Thompson,  47  HL  9.  Mickel  v.  ffidn.  19  Kaa.  678,  27 

25,  95  Am.  Dec.  457  and  note.  Am.  Rep.  161. 

5.  Stevenson  v.  McReary,  12  Smedes  10.  Reynolds  v.  Wibon,  16  111.  394, 
ft  M.  (Misa.)  0,  61  Am.  Dee.  102.  60  Am.  Dee.  763. 
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the  paper  so  designated  and  the  fourth  week  in  one  designated  by 
the  administrator,  the  other  paper  having  ceased  publication  >* 

377.  Form  and  Contents  of  Notice. — ^The  notice  usually  designates 
the  time  and  place  when  a  hearing  will  be  had  on  the  application  to 
the  court  for  permission  to  sell  the  real  estate.  In  some  jurisdictions 
notice  is  sufficient  as  to  time  of  hearing  when  the  term  at  which 
it  is  to  be  heard  is  given,  without  any  day  being  specified.^'  But 
it  has  been  held  that  an  executor's  sale  and  conveyance  of  real  estate 
U  void  and  will  be  set  aside,  where  the  executor  gives  notice  to  the 
heirs  that  he  would  apply  at  a  certain  term  of  the  court  for  a  license 
to  sell,  but  he  makes  no  application  at  that  term,  and  without  further 
notice  applies  at  a  subsequent  term.**  When  no  special  form  of  such 
notice  is  prescribed  by  statute,  the  notice  should  not  be  subjected  to 
hypercriticism.  The  criterion  is  whether  a  person  reading  the  notice 
would  be  advised  .of  the  time  and  place  when  and  where  the  petition 
would  be  presented  and  of  its  objects.^*  In  designating  the  term 
when  the  application  will  be  made  by  the  use  of  the  customary  name, 
such  as  "December  term,"  it  is  not  a  fatal  omission  to  fail  to  add 
the  word  "next,"  or  to  state  the  year.*'  Nor  is  it  necessary  that 
the  notice  which  designates  the  county  seat  should  also  specify  in 
what  county  or  state  the  court  is  to  be  held  at  which  application 
is  to  be  made.** 

378.  Right  of  Particular  Persons  to  Notice. — In  the  application  of 
the  rule  that  persons  interested  must  be  notified,*'  it  has  been  held 
that  an  order  for  the  sale  of  the  real  estate  of  a  decedent  is  invalid  if 
persons  in  whom  a  contingent  remainder  is  vested  by  the  will  of  the 
-decedent  are  not  cited  to  appear,  and  given  an  opportunity  to  resist  the 
granting  of  such  order.**  So  also,  tihe  alienee  of  a  devisee  has  been 
held  to  be  a  party  in  interest  and  entitled  to  notice.**  And  in  a  suit 
to  compel  an  executor  to  exercise  a  power  of  sale  contained  in  a  will  for 
the  purpose  of  obtaining  money  with  which  to  pay  debts  of  tiie  testator, 
his  daughter,  who  was  one  of  his  heirs  at  law  and  who,  as  devisee 
under  the  will,  was  entitled  to  the  proceeds  of  the  sale  of  a  specified 
farm  after  the  payment  of  all  claims  against  his  estate,  was  held 
to  be  a  necessary  party.***  But  strangers  and  those  not  recognized 
as  being  interested  have  no  right  to  be  notified  or  to  be  made  parties 

11.  Townaend  v.  Tallant,  33  Cal.  45,  15.  Finch  v.   Sink,  46  HL  169,  82 
91  Am.  Dec.  617.  Am.  Dec.  246  and  note. 

12.  Qoudy  T.  Hall,  36  lU.  313,  87  16.  Moore  v.  Neil,  39  HL  256,  89 
Am.  Dec.  217  and  note;  Finch  v.  Sink,  Am.  Dee.  303. 

46  m.  169,  92  Am.  Dee.  246.  17.  See  supra,  pax.  374. 

13.  Morris  V.  Hogle,  37  111.  150,  87       18.  Wilson  v.  White,  109  N.  Y.  59, 
Am.  Deo.  243.    See  infra,  par.  386,  as   15  N.  E.  749,  4  A.  S.  B.  420. 

to  time  and  place  of  sale.  19.  Soles   v.   Hickman,  29  Pa.   St. 

14.  Gk)udy  v.  Hall,  36  Dl.  313,  87  342,  72  Am.  Dec.  635. 

Am.  Dec  217;  Finch  v.  Sink,  46  HI.       20.  Holly  v.  Gibbons,  176  N.  T.  620, 
169,  92  Am.  Deo.  246.  68  N.  E.  889,  98  A.  S.  R.  694. 
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and  have  no  standing  to  object  to  irregularities  in  the  proceedings 
as  to  the  sale  of  the  decedent's  land.  So  a  stranger  cannot  take 
advantage  of  mere  irregularities  in  the  service  of  the  notice,  so  as 
to  defeat  the  purchaser's  title.*  Nor,  it  is  held,  has  the  wife  of  a 
devisee  of  real  estate  any  such  interest  as  will  entitle  her  to  notice 
of  a  petition  of  the  devisor's  administrator  for  license  to  sell  it  for 
the  payment  of  debts,  legacies,  and  charges  of  administration.*  It 
has  also  been  held  that  a  sale  of  a  decedent's  real  estate  to  pay  debts 
in  an  action  for  the  settlement  of  the  estate  will  not  be  set  aside 
because  a  person  who  claims  to  be  a  creditor,  but  who  has  not  estab- 
Ushed  his  claim,  was  not  made  a  party  to  the  proceedings.' 

379.  Notice  tp  Minors. — A  minor  heir  is  entitled  to  notice  of  the 
sale  proceedings,*  even  though  the  administratrix  is  hia  mother  and 
no  guardian  has  been  appointed.*  And  service  by  leaving  a  copy 
of  the  summons  with  the  widow,  the  mother  of  the.  heirs,  and  inform- 
ing her  of  its  contents,  is  void  when  she  is  the  real,  though  not  the 
nominal,  petitioner,  and  is  acting  adversely  to  the  interests  of  such 
heirs.*  Nor,  where  an  administrator's  sale  is  void  as  to  a  minor  heir 
for  want  of  due  service  of  process,  is  he  estopped  to  disregard  the 
sale  and  enforce  partition  by  the  fact  that  his  mother,  who  purchased 
the  property  as  the  principal  creditor  of  the  estate,  has  furnished  him 
care,  maintenance  and  education.'  It  has  been  held  that  the  appoint- 
ment of  a  guardian  to  represent  the  minor  is  jurisdictional.*  Where 
the  same  person  is  guardian  and'  administrator  it  has  even  been 
held  necessary  that  a  new  guardian  ad  litem  should  be  appointed.* 
It  has  also  been  held,  however,  that  the  order  of  sale  was  not  void 
because  a  guardian  ad  litem  was  appointed  on  the  same  day  on 
which  notice  was  given  and  again  on  the  same  day  the  guardian 
entered  his  appearance  and  consented  to  an  order  of  sale,  which  was 
then  accordingly  made.*"  Minor  heirs  are  bound  by  an  order  of 
sale  for  the  payment  of  debts,  where  they  actually  have  an  appear- 
ance entered  for  them  in  court  by  their  guardian,  pending  the  peti- 
tion of  the  administrator  for  such  order,  although  they  are  not  named 
in  the  petition.** 

1.  Overton  v.   Cranford,  52  N.   C.       6.  Heppe  v.   Szczepanski,   200   HI. 
415,  78  Am.  Dec,  244.  88,  70  N.  E.  737,  101  A.  S.  R.  221. 

2.  Harrington    v.    Harrington,    13       7.  Mantemach  v.  Studt,  240  111.  464, 
Gray  (Mass.)  513,  74  Am.  Dec.  648.  88  N.  E.  1000, 130  A.  S.  R.  282. 

3.  Costigan   v.   Truesdell,   119   Ky.       8.  Bloom  v.  Burdick,  1  Hill  (N.  Y.) 
70,  83  S.  W.  98,  115  A.  S.  R.  241.  130,  37  Am.  Dec.  299. 

1  Townsend  v.  Tallant,  33  Cal.  45,       9.  Townsend  v.  Tallant,  33  Cal.  45, 

91  Am.   Dec.  617;   Heppe  v.   Szcze-  91  Am.  Dec.  617. 
panski,  209  lU.  88,  70  N.  E.  737,  101       10.  Stuart  v.  AUen,  16  Cal.  473,  76 

A.  8.  R.  221.  Am.  Dec.  551. 

6.  French  v.  Hoyt,  6  N.  H.  370,  25       11.  Ewing  v.  Higby,  7  Ohio  198,  pt 

Am.  Dec.  464.  1,  28  Am.  Dec.  633. 
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Petition  for  Sale 

380.  Petition  m  Conferring  Jurisdiction. — ^In  order  to  effect  a  sale 
of  real  estate  of  a  decedent  tor  the  purpose  of  paying  his  debts  it 
is  customary  for  the  executor  or  administrator  to  present  to  the  pro- 
bate court  a  petition  praying  for  an  order  for  such  sale."  The  court's 
jurisdiction  to  order  the  sale  does  not  inhere  in  its  general  authority 
over  the  administration  of  the  estate,  but  is  invoked  by  the  petition 
for  the  sale."  The  power  of  the  oourt  in  tiie  premises  does  not  arise 
till  a  petition  is  presented  by  the  administrator  or  other  proper  party. 
When  a  proper  petition  is  filed,  then  jurisdiction  over  the  particular 
matter  is  acquired.^*  It  seems  that  the  jurisdiction  of  the  court 
essentially  depends  on  the  averments  of  the  petition  and  not  on  the 
truth  or  falsity  of  such  averments."  Hence  if  the  petition  presented 
is  sufficient  on  its  face,  the  court  will  not  in  collateral  proceedings 
inquire  whether  its  averments  were  true  or  false.** 

381.  Form  of  Petition  Generally. — In  order  to  confer  jurisdiction 
tiie  petition  must  disclose  ih&  jurisdictional  facts.*'  Otherwise  the 
purchaser  may  acquire  no  legal  title,  though  he  may  be  recognized 
as  having  an  equitable  title  enforceable  against  the  heirs  who  receive 
their  share  of  the  purchase  money.*^  The  reason  for  this  rule  appears 
to  lie  in  the  fact  that  the  necessity  for  a  sale  is  not  a  matter  for 
the  executor  or  administrator  to  determine,  but  is  a  conclusion  which 
the  court  must  draw  from  the  facts  stated,  and  the  petition  therefore 
must  furnish  the  materials  for  its  judgment**  The  essential  aver- 
ments necessarily  vary  in  the  several  states.  As  an  illustration  of  a 
proper  petition  it  may  be  stated  that  a  petition  was  upheld  where 
it  alleged  that  the  estate  was  owing  debts  to  a  certain  amount,  that 
the  personal  property  of  such  estate  was  insufficient  to  pay  such  debts, 
and  that  the  will  of  the  decedent  gave  no  power  to  seU  bis  lands 

12.  Moore  t.  Cottingham,  113  Ala.  16.  Atkins  ▼.  Kinnan,  20  Wend.  (N. 
148,  20  So.  994,  59  A.  S.  R.  100;  West  T.)  241,  32  Am.  Deo.  534;  Hodge  v. 
V.  Bnrgie,  76  Ark.  516,  88  S.  W.  657,  Fabian.  31  S.  C.  212,  9  S.  K.  820,  17 
6  Ann.  Caa.  706.  A.  8.  E.  25. 

13.  Richardson  t.  Bntler,  82  CaL  17.  Wilson  v.  Holt,  83  Ala.  628,  3 
174,  23  Pao.  9,  16  A.  S.  E.  101.  So.  321,  3  A.   S.  B.  768;   Piyor  v. 

14.  Neville  v.  Kenney,  125  Ala.  149,  Downey,  50  Cal.  388,  19  Am.  Rep. 
28  So.  452,  82  A.  S.  R.  230;  Long  t.  656;  Richardson  v.  Bntler,  82  CaL  174, 
Burnett,  13  la.  28,  81  Am.  Dec.  420;  23  Pac.  9,  16  A.  S.  E.  101;  MeOovan 
Atkins  V.  Kinnan,  20  Wend.  (N.  T.)  v.  Lufburrow,  82  (la.  523,  9  8.  E.  427, 
241,  32  Am.  Dec.  534;  Hodge  v.  14  A.  8.  R.  178;  Iverson  ▼.  Lobeis, 
Fabian,  31  S.  C.  212,  9  S.  E.  820,  17  26  lU.  170,  70  Am.  Dee.  364.  Sea 
A.  S.  R.  25;  Lynch  v.  Baxter,  4  Tex.  supra,  par.  371,  as  to  what  axe  jozis- 
431,  61  Am.  Dec.  735.  dictional  facts. 

16.  Stuart  v.  AUen,  16  CaL  473,  76       18.  Wilson  ▼.  Holt,  83  Ala.  628,  3 
Am.  Dee.  551;  Richardson  v.  Bntler,  So.  321,  3  A.  8.  E.  768. 
82  Cal.  174,  23  Pac  9,  16  A.  8.  R.       19.  Pryor  v.  Downey,  50  CaL  388, 
lOL  19  Am.  Rep.  656. 
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for  the  payment  of  his  debt&**  As  a  practical  matter  the  filing  of 
a  petition  containing  the  information  needed  for  the  reaching  of  a 
ftopet  decision  of  the  court  as  to  the  neoeeaity  and  propriety  of  the 
proposed  sale  is  oondoeiTe  to  the  orderly  conduct  of  the  administra- 
tion and  may  avoid  expensive  blunders.* 

382.  Essential  Averments. — It  is  generally  considered  that  two  of 
the  requisite  averments  of  petitions  for  the  sale  of  a  decedent's  lands 
are  that  there  are  unpaid  debts  of  the  decedent  and  that  there  is 
not  sufficient  personalty  to  pay  the  amount  of  such  debts.'  Other- 
wise  expressed,  the  rule  is  that  the  court  before  making  the  order 
of  sale  should  be  satisfied  that  there  are  unpaid  debts  prepay  charge- 
able upon  the  real  estate  and  that  the  real  estate  described  in  the 
petition  is  bound  by  the  lien  of  these  debts,  and  that  it  is  necessary 
to  have  recourse  to  the  land  to  enable  the  administrator  or  executor 
to  pay  them*  Under  the  variant  practice  of  the  several  states,  the 
petition  must  set  forth  the  amount  of  the  personal  property  which 
has  come  to  the  hands  of  the  representative,*  or  an  account  by  the 
personal  representative  must  be  filbd,  together  with  a  list  of  debts 
due  to  and  by  the  deceased  and  remaining  unpaid,  and  an  inventory 
of  the  real  estate  and  of  the  remaining  personal  estate  with  its  appraised 
value,'  and  must  negative  the  existence  of  any  power  to  sell  with- 
out the  order  asked  for.*  Not  all  statutory  averments,  however,  are 
necessarily  jurisdictional.  For  example,  the  failure  to  allege  the 
condition  and  value  of  the  real  estate  as  required  by  statute  has  been 
held  not  a  jurisdictional  defect  such  as  would  render  the  sale  based 
thereon  void  or  open  to  collateral  attack.' 

383.  Sufkiency  of  Allegations. — Sufficiency  in  the  matter  of  alleg- 
ing the  prerequisites  to  the  right  to  sell  the  decedent's  realty,  depends 
largely,  of  course,  on  the  terms  of  the  particular  statute  from  which 
the  power  to  sell  is  derived.  All,  therefore,  that  here  properly  may 
be  attempted  is  to  set  forth  salient  holdings,  whidi,  of  course,  are 
subject  to  variation  in  their  application  according  to  such  differenti- 
ation as  may  be  made  between  the  statutes  of  the  several  states.  Thus, 
the  statute  may  require  the  debts  to  be  listed ;  ^  but  otherwise  it  seems 

20.  Moon  V.  Cottii^iiam,  112  Ala.  36  L.R.A.  834. 
148,  20  So.  994,  69  A.  6.  B.  100.  4.  Gr^ory  t.  Taber,  19  Cal.  397,  79 

1.  Smith  V.  Wildman,  177  Pa.  St.   Am.  Dec.  219. 

245,  35  AtL  1047,  56  A.  S.  R.  760,  36  5.  Young  t.  Downey,  145  Mo.  250, 

LJt.A.  834.  46  S.  W.  1086,  68  A.  8.  R.  668. 

2.  Moore  v.   Cottingham,  113   Ala.  6.  Wilson  t.  Holt,  83  Ala.  628,  3 
148,   20   So.  994,  69  A.   S.  R.  100;  So.  321,  3  A.  S.  R.  768. 

Neville  v.  Eenney,  125  Ala.  149,  28       7.  Plains  Land,  ete.,  Ca  t.  Lynch, 
So.  452,  82  A.  S.  B.  230;  Stnart  v.  38  Mont.  271,  99  Pae.  847,  129  A.  S. 
iilen,  16  Cal.  473,  76  Am.  Dee.  551.  R.  645  and  note. 
See  also  infra,  par.  397.  8.  Tonng  v.  Downey,  145  Mo.  250, 

3.  Smith  V.  Wildman,  178  Pa.  St.  46  S.  W.  1086,  68  A.  S.  R.  668. 
345,  35  Atl.  1047,  56  A.  S.  R.  760, 
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that  in  averring  the  indebtedness  of  the  decedent  it  is  not  necessary 
to  specify  the  debts,  nor  is  any  particular  form  of  averment  required, 
but  it  is  sufficient  to  allege  in  general  terms  the  existence  of  debts;  * 
and  it  has  been  held  that  if  any  one  of  the  several  items  of  debts 
is  sufficiently  stated,  junsdiction  to  order  a  sale  will  attach.^**  80, 
the  petition  may  sufficiently  show  tiie  decedent's  legal  title  or  equi- 
table right  in  the  land  sought  to  be  subjected,  when  it  alleges  that 
he  "died  seised  and  possessed  of  certain  interests  and  rights"  therein 
not  definitely  known  to  the  petitioner;**  or  it  may  properly  refer 
to  the  schedules  of  the  inventory  of  the  estate  for  a  particular  descrip- 
tion of  the  land.*'  Even  the  absence  of  a  verified  exhibit  showing 
the  condition  of  the  estate  and  what  debts  have  been  allowed  at  the 
time  application  is  made  for  the  order  to  sell  land,  has  been  held 
not  to  render  the  sale  made  thereunder  subject  to  collateral  attack.** 
And,  generally,  it  seems,  the  petition  will  not,  on  appeal,  be  held 
insufficient  as  to  the  allegation  of  indebtedness  to  give  the  surrogate 
jurisdiction  merely  because  the  decedent  is  indebted  to  the  peti- 
tioner in  a  certain  sum,  where  no  application  is  made  to  have  the 
claim  made  more  q>ecific,  or  to  have  the  facts  stated  out  of  which 
it  arose.**  Nor  is  the  order  of  sale  invalidated  by  indefinitenees  and 
discrepancy  in  the  description  of  the  land  in  the  petition,  even  when 
the  same  defect  runs  throughout  the  proceedings,  including  the  report 
of  sale  and  deed,  if  it  appears  that  the  land  sold  and  conveyed  is 
within  the  description  in  the  petition  and  order  of  sale.  In  such 
case  parol  evidence  is  admissible  for  the  purpose  of  fixing  the  boundar 
ries  of  and  identifying  the  land  sold,  according  to  the  data  furnished 
by  the  deed.** 

384.  Who  May  Ffle  Petition;  Time.-~The  decision  whether  a 
petition  shall  be  presented  for  the  sale  of  lands  of  a  decedent  for 
the  payment  of  his  debts  primarily  rests  with  the  personal  repre- 
sentative. Sometimes  it  is  held  that  he  alone  can  initiate  the  pro- 
ceedings ;  **  and  even  a  statute  providing  that  an  administrator  or 
executor  shall  not  be  required  to  sell  property  of  the  estate  except 
on  the  petition  of  one  of  the  persons  therein  mentioned,  does  not 
necessarily  prevent  or  prohibit  the  personal  representative  frpm  apply- 
ing for  and  obtaining  an  order  of  sale  when  necessary  for  the  payment 
of  debts  or  the  settiement  of  the  estate.*'     It  has  been  held  that  a 

9.  Neville  t.  Kenney,  125  Ala.  149,   S.  W.  847,  27  A.  S.  R.  852. 

28  So.  452,  82  A.  S.  R.  230.  14.  Matter  of  Pirie,  198  N.  T.  209, 

10.  Atkins  t.  Eiimaii,  20  Wend.  (N.   91  N.  E.  587,  19  Ann.  Gas.  672. 

Y.)  241,  32  Am.  Dee.  534.  16.  Doe  v.  Riley,  28  Ala.  164,  65 

11.  Henley   t.   Johnston,   134  Ala.  Am.  Dec.  334. 

646,  32  So.  1009,  92  A.  S.  R.  48.  16.  Henley   v.   Johnston,   134   Ala. 

12.  Richardson   ▼.    Butler,   82   Gal.  646,  32  So.  1009,  92  A.  S.  R.  48. 
174,  23  Pac.  9,  16  A.  S.  R.  101.  17.  Alexander  v.  Maverick,  18  Tex. 

13.  Lyne  t.  Sanford,  82  Tex.  58,  19  179,  67  Am.  Dee.  693  and  note. 
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statute  providing  that  a  person  interested  In  the  estate  may  apply 
for  the  Bale  of  the  real  estate  applies  only  to  such  persona  as  are 
entided  to  a  distributive  share  in  such  estate,  so  that  a  poson  who 
has  bought  the  interest  of  an  heir  has  no  right  to  make  the  appli- 
cation, and  a  sale  based  on  his  petition  is  void.**  Where  an  admin- 
istrator gives  notice  that  he  will  apply,  at  a  certain  term  of  court, 
for  an  order  to  sell  lands  of  the  estate  for  the  payment  of  debts,  it 
has  been  held  that  he  must  file  his  application  at  the  term  desig* 
nated  in  the  notice,  and  if  he  does  not  do  so  until  a  subsequent 
term  all  the  proceedings  under  it  are  void.  The  reason  for  this 
rale  is  that  on  the  giving  of  the  notice  and  the  failure  to  file  at 
the  term  specified  a  presumption  arises  that  the  application  is  aban- 
doned.** The  same  holds  ime  of  a  sale  by  an  executor."  It  may 
even  be  necessary  to  make  the  application  on  the  day  designated  in 
the  notice.  In  this  connection  it  has  been  said  that  persons  inter- 
ested are  bound,  after  proper  notice  of  an  application  for  the  sale, 
to  appear  and  attend  upon  the  court  during  the  whole  of  the  day 
specified  for  the  presenting  of  the  petition  for  sale,  but  if  dur- 
ing that  day  no  petition  is  presented  they  may  presume  that  the 
purpose  of  presenting  it  is  abandoned  and  that  they  are  not  required 
to  attend  during  the  whole  term  to  see  if  any  move  will  be  made  in 
the  matter.* 

Manner  and  Time  of  Sale 

385.  necessity  of  Public  Sale. — ^In  some  jurisdictions  a  probate 
floart  may  order  a  sale  of  a  decedent's  land  at  either  public  or  private 
sale,  in  the  alternative,'  or  else  confirmation  may  save  a  private  sale 
from  being  void.*  But  in  a  number  of  jurisdictions  all  sales  by 
executors  and  administrators  must  be  public,  and  private  sales  are 
void.*  Under  this  view  even  an  order  of  court  confirming  the  sale 
will  not  be  effective  to  validate  it.*  Even  where  a  private  sale  might 
properly  be  held  under  an  order  of  the  court  to  that  effect,  if  the 
court  in  fact  orders  a  public  sale  a  private  sale  cannot  properly  be 
made  under  it  In  such  a  case  the  fact  that  the  petition  to  the  court 
prays  for  an  allowance  of  a  private  sale  will  be  immaterial  if  the 

18.  Staik  V.  Eirchgraber,  186  Mo.  38  Hont  271,  99  Pae.  847,  129  A.  8. 
633.  85  S.  W,  868,  105  A.  S.  B.  629.  R.  645. 

19.  Sdmdl  V.  Chieago,  38  111.  382,      3.  Apel  v.  Kelsey,  62  Ark.  341,  U 
87  Am.  Dec.  304.  S.  W.  703,  20  A.  8.  R.  183. 

80.  Morris  V.  Hogfe,  97  m.  150,  87      4.  MeAxthnr  v.  Carrie,  32  Ala.  76, 
Am.  Dee.  243.  70  Am.  Dec  629;  Doe  v.  Roe,  4  Ghu 

1.  Gibson  V.  Roll,  27  ID.  88,  81  Am.  148,  48  Am.  Dee.  216. 

Dec  219.  5.  Stuart  ▼.  AUm,  1<  CaL  47S,  76 

2.  Plains  Land,  etc,  Co.  t.  Lvneh,  Am.  Dee.  SSL 
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couit  actually  orders  that  the  sale  be  public*  Parol  evidence  is  some- 
timee  admitted  to  show  that  the  sale  was  private,  and  not  public  as 
required  by  statute,  where  the  return  does  not  show  that  the  sal* 
was  made  according  to  the  statute.'  On  the  other  hand,  declara- 
tions of  an  administrator  that  a  sale  of  intestate's  property,  made  by 
him,  was  private,  and  therefore  void,  have  been  held  incompetent 
in  behalf  of  a  succeeding  administrator,  for  the  purpose  of  impeach- 
ing the  sale  and  recovering  the  property  from  one  claiming  under 
tlie  purchaser  at  the  sale.^  According  to  the  stricter  view,  a  private 
contract  whereby  an  administrator  agrees  to  sell  realty,  title  there- 
after to  be  made  through  the  medium  of  the  court,  is  against  public 
policy ;  •  but  under  a  more  liberal  practice  such  a  contract,  though 
not  binding  on  the  estate  where  the  representative  has  no  power  to 
make  a  private  sale  and  the  estate  has  not  received  the  bene^t  of  the 
purchase  money,**  is  not  void  as  against  public  policy,  it  being  deemed 
that  there  is  no  inherent  inconsistency  between  the  duty  of  the  admin- 
istrator as  such  and  an  agreement  to  ask  the  coiurt  for  an  order  of 
sale  on  the  consideration  that  a  purchaser  will  give  an  agreed  sum 
at  the  sale.**  It  has  been  held  tiiat  a  mere  parol  agreement  by  an 
administrator  or  executor  for  the  sale  of  real  estate,  no  part  of  which 
has  been  performed,  cannot  be  enforced  by  either  party,  or  by  their 
representatives  after  they  are  dead.** 

386.  Time  and  Place  of  Sale. — ^Usually  a  sale  by  an  administrator 
must  be  made  in  the  manner  provided  by  law,  and  if  made  at  a 
place  and  time  other  than  those  prescribed  by  statute  or  decree,  it 
is  not  only  irregular  but  void.*'  In  regard  to  personalty,  however, 
some 'discretion  ia  frequentiy  accorded  the  administrator.  Accord- 
ingly, it  has  been  held  that  while  an  administrator's  sale  of  person- 
alty should  be  on  the  day  prescribed  in  the  order  of  sale,  the  order 
does  not  entirely  exclude  discretion  on  the  part  of  the  administrator, 
and  if  circumstances  justify  it  he  will  be  warranted  in  postponing 
the  sale.**  It  seems,  however,  that  where  the  sale  is  postponed  to  a 
different  date  from  that  prescribed  in  the  order  of  sale  it  is  incum- 
bent on  the  administrator  to  show  that  he  exercised  a  sound  diacra- 
tion  and  acted  with  a  view  to  the  best  interests  of  all  the  parties.** 

6.  Orchard   ▼.   Wright-Dalton-Bell-  Am,  Dec.  551. 

Anchor  Store  Co.,  225  Mo.  414,  125  12.  White  v.  Beard,  6  Port  (Ala.) 
S.  W.  4S6.  20  Ann.  Cas.  1072.  94,  30  Am.  Dec  552. 

7.  Worten  ▼.  Howard,  2  Smedes  ft       13.  Tippett  v.  llfise,  30  Tex.  361,  94 
M.  (Miss.)  527,  41  Am.  Dec.  607.         Am.  Dec.  313. 

8.  McArthnr  v.  Canie,  32  Ala.  75,      14.  Noland  v.  Barrett,  122  Mo.  181, 
70  Am.  Dec.  529.  28  S.  W.  692,  43  A.  S.  R.  672;  Lamb 

9.  Myers  ▼.  Hodges,  2  Watts  (Pa.)    v.  Lamb,  1  SpeetB  Sq.  (&  C.)   289, 
381,  27  Am.  Dee.  309.  40  Am.  Dec  618. 

10.  Sdilieker  t.  Hmoenway,  110  Cal.       15.  Lamb  v.  Lamb,  1  Speen  Eq.  (8. 
679,  42  Pae.  1063,  52  A.  S.  B.  116.  C.)  289,  40  Am.  Dec  618. 

11.  Stnart  t.  Alleii,  16  Cal.  473,  76 
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The  right  to  sell  real  estate  may  be  lost  by  unreasonable  delay  or 
laches  in  bringing  the  sale  about,*'  regardless  of  whether  or  not 
letters  of  administration  have  been  granted  on  the  estate; "  though, 
of  course,  the  time  may  be  lengthened  by  reason  of  an  order  of  sale, 
operating  as  a  decree  in  rem,'*  which,  moreover,  may  be  revived." 
Where  the  administrator,  at  the  request  of  persons  beneficially  inter- 
ested, or  under  their  advice,  delays  the  sale  of  personal  property,  in 
consequence  of  which  loss  is  suffered,  he  cannot,  at  the  instance  or 
for  the  benefit  of  such  interested  parties,  be  charged  with  such  loss."* 
387.  Bidiiag  and  Enforcement  of  Bids;  Credit. — An  executor  or 
administrator  may  withdraw  property  offered  for  sale  at  public  out- 
cry after  bids  8r«  received  and  cried,  but  before  it  is  knocked  off  to 
the  highest  bidder.*    Where  the  purchaser  refuses  to  complete  the 
purchase  according  to  the  terms  of  the  sale,  by  executing  a  bond  for 
the  p&jment  of  the  purchase  price,  the  administrator  may  resell  the 
property  and  hold  the  original  purchaser  responsible  for  the  differ- 
ence between  his  bid  and  the  diminished  purchase  price  obtained  at 
the  resale.*    On  the  one  hand  it  is  held  that  the  sale  cannot  be  treated 
as  valid  in  such  a  case,  and  the  purchaser  be  sued  for  the  entire 
amount  of  his  bid ;  •  on  the  other,  that  a  suit  to  compel  specific  per- 
formance lies.*    There  is  some  conflict  on  the  question  of  the  statute 
of  frauds,  the  bid  being  variously  held  not  to  be  within  the  statute,'  or 
within  it,  so  as  to  require  a  written  memorandum  signed  by  the 
bidder,*  particularly  where  the  sale  is  by  a  power  conferred  by 
will  and  where  there  is  no  requirement  as  to  a  report. of  the  sale 
to  the  court  of  probate,  the  sale  not  being  considered  a  judicial  one 
in  such  case."    It  may  be  noted  in  passing  that  in  some  states  sales 
are  permitted  to  be  made  to  the  highest  bidder,  allowing  him  a  credit 
for  a  designated  time  for  the  full  payment  of  the  amount  of  his  bid." 

16.  Killough  ▼.  Hinton,  64  Ark.  65,  69  Am.  Deo.  362  and  note;  McGuinnees 
14  S.  W.  1092;  26  A.  S.  B.  19  and  v.  Whalen,  16  B.  I.  658,  18  AtL  158, 
note.  27  A.  S.  B.  763  and  note. 

17.  Both  V.  Holland,  56  Ark.  633,  3.  Mount  v.  Brown,  33  Miss.  566,  69 
20  S.  W.  521,  35  A.  S.  R.  126.  Am.  Dee.  362  and  note. 

18.  Kipping  v.  Demint,  184  111.  165,  4.  Dawson  v.  Miller,  20  Tex.  171,  70 
56  N.  E.  330,  75  A.  B.  R.  164;  White  Am.  Dec.  380. 

V.  Horn,  224  111.  238,  79  N.  E.  629, 115  6.  HaUeck  v.  Guy,  9  Cal.  181,  70 

A.  S.  B.  155.  Am.  Deo.  643. 

19.  White  V.  Horn,  224  Dl.  238,  79  6.  Bozza  v.  Bowc,  30  Bl.  198,  83 
N.  E.  629,  116  A.  8.  B.  155.  Am.  Dec.  184;  Dawson  v.  MiUer,  20 

20.  Pearson  ▼.  Qillenwaters,  99  Tex.  171.  70  Am.  Dec.  380.  See  gen- 
Tenn.  446,  42  S.  W.  9,  63  A.  S.  E.  844.  erally.  Statute  of  Frauds. 

1.  Tillman  v.  Dnnman,  114  Ga.  406,  7.  Button  v.  Williams,  36  Ala.  603, 
40  S.  E.  244,  88  A.  S.  R.  28,  57  L.R.A.  76  Am.  Dec.  297. 

784  and  note.  8.  Stevenson  v.  McReary,  12  Smedes 

2.  Mount  v.  Brown,  33  Miss.  566,  &  M.  (Miss.)  9,  51  Am.  Dec.  102. 
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In  such  cases  appropriate  security  for  the  amount  of  auch  credit  will 
be  exacted.* 

388.  Puffing  and  Deterring  of  Bidders. — In  some  jurisdictions  the 
courts  have  held  that  secret  by-bidding  or  puffing  at  a  public  sale  is 
unlawful  as  being  contrary  to  public  policy,  and  when  indulged  in  it 
may  render  the  sale  invalid  as  amounting  to  a  fraud  upon  the  pur- 
chaser.*** The  employment  of  a  puffer  at  a  sale  of  real  estate  under  an 
order  of  the  orphans'  court  has  been  termed  a  fraud  on  the  purchaser, 
which  at  his  option  will  invalidate  the  sale.**  In  order  that  objection 
may  be  made  to  a  sale  on  this  ground  the  purchaser,  when  he  bid  off 
the  property,  must  have  been  ignorant  of  it,  and  have  raised  the 
objection  before  the  confirmation  of  the  sale.  After  the  receipt  of  the 
deed  and  occupancy  of  the  property  under  it>  objection  is  too  late.** 
Moreover,  it  has  been  decided  that  an  administrator  may  employ  a 
by-bidder,  and  the  sale  cannot  be  avoided  on  that  ground  when  such 
employment  is  with  the  bona  fide  intention  of  preventing  a  sacrifice 
of  the  property,  and  not  for  the  purpose  of  enhancing  the  price  above 
its  true  vdue,  and  where  the  purchaser  is  not  thereby  induced  to  bid 
more  than  the  property  is  worth."  One  who  bids  at  a  public  sale, 
not  because  of  any  desire  to  purchase,  but  merely  for  the  purpose, 
either  in  his  own  interest  or  that  of  another,  to  run  up  the  price,  is  not 
a  puffer,  if,  in  case  his  bid  is  the  last  and  highest,  he  can  be  com- 
pelled by  the  person  conducting  the  sale  to  take  and  pay  for  the 
property;  and  this  is  so  held,  notwithstanding  an  arrangement  with 
another,  to  whom  the  proceeds  of  the  sale  will  ultimately  go,  that  he 
wiU  not  be  compelled  to  keep  and  pay  for  the  property.**  Sometimes, 
instead  of  efforts  being  made  to  enhance  the  price  of  realty  sold  by 
an  executor  or  administrator,  the  reverse  object  is  sought  to  be  obtained 
by  persuading  persons  not  to  bid.  An  administrator  may  under  such 
circumstances  have  the  sale  set  aside.**  And  so  an  attempt  of  an 
administrator  to  secure  the  property  to  the  family  of  the  decedent 
at  an  under  price,  by  discouraging  bidding  at  his  sale  thereof,  is 
fraudulent;  and  if  so  far  successful  that  at  such  sale  the  property  k 
bid  in,  in  trust  for  the  family,  at  much  below  its  value,  the  sale  may 
be  set  aside  at  the  instance  of  any  creditor  of  the  estate  to  whom 
damage  is  thereby  threatened.** 

9.  Eonigmacher  v.  Kimmel,  1  Pen.      12.  Baekenstoss  v.  Stahler,  33  Pa. 
&  W.  (Penn.)  207,  21  Am.  Deo.  374   St.  251,  75  Am.  Dec.  592. 

and  note.  13.  Reynolds  v.  Dediamna,  M  Tar. 

10.  Miller    v.    Baynard,    2    Houst.  174,  76  Am.  Dec  lOL 

(Del.)    559,  83   Am.   Dee.   168;   Me-  14.  McMillan  v.  Harris,  110  Ga.  7S, 

Millan  v.  Harris,  110  Ga.  72,  35   S.  35   S.   E.   334,   78   A.    S.   &   93,   48 

E.  334,  78  A.  S.  R.  93,  48  L.R.A.  345.  L.R.A.  345. 

See  generally,  Jcdioial  Saues.     And  16.  Reynolds  t.  Dechanma,  24  Tex. 

see  MoBTGAGKS.  174,  76  Am.  Dec.  101. 

11.  Pennock's   Appeal,  14   Pa.   St.  16.  Planters'  Bank  v.  Neoly,  7  How. 
446,  53  Am.  Dec.  561  and  note.  (Miss.)  SO,  40  Am.  Dec.  61. 
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Orders  of  Court  and  Jvdicial  Control 

389.  Control  of  Court  over  Sales. — ^A  personal  representative  in 
making  a  sale  of  real  estate  of  a  decedent  for  the  payment  of  debts  is 
und^  the  control  of  the  probate  court.  Although  he  may  be  the 
moving  party  in  behalf  of  the  creditors  he  acts  subject  to  the  directions 
of  the  court.*'  It  may  properly  be  said  that  the  sale  is  the  act  of  the 
court,  the  administrator  being  only  the  hand  of  the  court  in  making 
it**  For  the  purpose  of  making  the  sale  he  has  been  referred  to  as 
an  officer  of  the  court.**  When  the  sale  is  made  by  a  master  he  will 
in  Uke  manner  be  considered  as  the  mere  instrument  of  the  court, 
acting  under  its  directions,  and  subject  to  its  control.  Yet  it  has 
been  held  that  under  laws  authorizing  the  sale  of  real  estate  to  pay 
the  debts  of  deceased  persons,  the  law,  and  a  decree  under  it,  only 
permit  and  empower  the  administrator  to  make  the  sale,  and  do  not 
require  that  he  should  sell  the  property  at  all  events.  If  it  is  dis- 
covered, after  obtaining  the  decree  and  before  a  sale  is  completed,  t^at 
a  sale  is  unnecessary,  it  seems  that  the  administrator  may  refuse  to 
proceed  under  the  decree.**  But  normally  when  an  application  is 
made  for  a  direction  for  a  sale  of  real  estate  of  a  decedent,  the  court 
has  power  to  judge  of  the  necessity  of  a  sale,*  and  may  determine  what 
specific  prop€Hrty  should  be  sold.* 

390.  Power  of  Court  to  Fix  Terms  of  Sale. — The  probate  or  orphans' 
court  as  a  general  rule  has  power  to  prescribe  the  mode  and  terms  of 
sale  of  real  estate  of  a  deceased  person,  provided  it  acta  in  accordance 
with  the  provisions  of  the  statute  law  relating  thereto.*  The  terms  of 
sale  are  part  of  the  judicial  decree  to  be  made  by  the  court,  and  not  by 
the  personal  representative,*  and  therefore  it  is  his  duty  to  strictly  con- 
form to  its  requirements;  he  has  no  discretion  to  exercise  in  the  mat- 
ter.* An  administrator  can  make  no  terms  with  a  purchaser  at  his 
sale,  which  the  orders  of  the  court  or  the  law  do  not  warrant,  and  of 
the  nature  of  such  orders  and  of  the  law  the  purchaser  has  the  same 

17.  Halleck  v.  6ny,  9  Cal.  181,  70  Dee.  319  and  note. 

Am.  Dec.  643.  2.  Halleck  v.  Gny,  9  Cal.  181,  70 

18.  Greenough  v.  Small,  137  Pa.  St.  Am.  Dec.  643. 

132,  20  Atl.  553,  21  A.  S.  R.  859.  3.  Reynolds  v.  Wilson,  15  HI.  394, 

19.  Orchard  v.  Wright-Dalton-Bell-  60  Am.  Deo.  753;  Shahan  v.  Shahan, 
Anchor  Store  Co.,  225  Mo.  414, 125  S.  48  W.  Va.  477,  37  S.  E.  552,  86  A. 
W.  486,  20  Ann.  Cas.  1072;  Robb  v.  S.  E.  68. 

Mann,  11  Pa.  St.  300,  51  Am.  Dec.  4.  Myers  v.  Hodges,  2  Watts.  (Pa.) 

661.  381,  27  Am.  Dec.  319  and  note;  Sing- 

20.  Bozza  V.  Rowe,  30  HI.  198,  83  erly  v.  Swain,  33  Pa.  St.  102,  78  Am. 
Am.  Dee.  184.  Dec.  581. 

1.  Pryor  v.  Downey,  50  Cal.  388,  19  6.  Wyman  T.  Campbell,  6  Port. 
Am.  Rep.  656;  Ryden  v.  Jones,  8  N.  (Ala.)  219,  31  Am.  Dec.  677;  Reynolds 
C.  497,  9  Am.  Dec.  660;  Myers  v.  v.  Wilson,  16  HL  394,  60  Am.  Dee^ 
Hodges,  2  Watts.  (Pa.)  381,  27  Am.  753. 
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means  of  knowing  and  understanding  aa  the  administrator.*  If  he 
disregards  the  mandate  of  the  court  and  violates  its  orders  in  regard 
to  the  terms  of  sale,  the  sale  itself  may  be  a  nullity.  For  example, 
it  has  been  decided  that  where  the  court  ordered  that  a  sale  of  land 
should  be  for  cash,  the  sale  was  void  where  it  was  made  under  an 
agreement  between  the  executor  and  purchaser  that  a  part  of  purchase 
money  need  not  be  paid,  but  should  be  credited  on  an  individual  debt 
due  tie  executor  by  the  purchaser.'  Where  an  executor  imder  an 
order  from  the  court  to  sell  real  estate  for  the  payment  of  debts  sells 
a  greater  quantity  than  is  authorized  by  the  court,  the  sale  is  invalid.* 
On  the  other  hand  an  administrator  may  sell  part  of  a  tract  of  land 
under  an  order  of  sale  by  the  court,  although  his  petition  prays  for, 
and  the  court  orders,  the  sale  of  the  whole  of  it.'  The  decree  may 
be  amended  or  modified  by  the  court  as  to  the  terms  of  sale,  at  any 
time  before  the  record  is  made  up  and  closed.^* 

'  391.  Necessity  of  Order  of  Court. — Under  statutes  regulating  the 
settlement  of  the  estates  of  decedents,  no  sale  of  any  real  property  is 
valid,  when  made  by  executors  or  administrators  for  the  payment  of 
debts,  as  a  general  rule,  except  when  it  is  made  on  an  order  of  the 
probate  court  or  under  authority  contained  in  a  will."  If  it  becomes 
necessary  to  sell  real  estate  the  probate  court  on  proper  application 
may  grant  leave  to  do  so,^*  and  it  is  the  duty  of  the  executor  or 
administrator  to  make  such  application ;  ^*  and  in  all  cases  the  order 
of  the  court  must  be  obtained.**  An  administrator  cannot  sell  or 
otherwise  affect  the  title  of  heirs  to  real  estate  descended  to  them  from 
the  intestate,  except  as  authorized  by  an  order  of  the  court.**  If  he 
attempts  to  sell  without  an  order  of  the  court  or  without  authority 

6.  Hamilton  v.  Pleasants,  SL  Tex.  ning  t.  The  Ocean  Nat.  Bank,  61  N. 
638,  98  Am.  Deo.  55L  Y.  497,  19  Am.  Rep.  293;  Ryden  v. 

7.  Sharpley  v.  Plant,  79  Miss.  175,  Jones,  8  N.  C.  497,  9  Am.  Deo.  660; 
28  So.  799,  89  A.  S.  R.  588.  Smith  v.  Wildman,  178  Pa.  St  246, 

8.  Wakefield  v.  CampbeU,  20  Me.  35  Atl.  1047, 56  A.  S.  B.  760,  36  L.R.A. 
393,  37  Am.  Deo.  60  and  note;  Adams  834. 

V.  Morrison,  4  N.  H.  166, 17  Am.  Dec.  12.  Merrill  v.  Moore,  7  How.  (Miss.) 
406.  271,  40  Am.  Dec.  60. 

9.  Ewing  V.  Higby,  7  Ohio  198,  pt.  IS.  Steele  v.  Wyatt,  23  Ala.  764, 
1,  28  Am.  Deo.  633.  58    Am.    Dec.    317;    Union   Bank   v. 

10.  Singerly  v.   Swain,  33  Pa.   St  Powell,  3  Fla.  175,  52  Am.  Deo.  367. 
102,  75  Am.  Dee.  581.  14.  Beckett  v.  Selover,  7  Cal.  216, 

11.  Wyatt  V.  Eambo,  29  Ala.  510,  68  Am.  Dec.  237;  Doe  v.  Roe,  4  G». 
68  Am.  Dec.  89;  Fallon  v.  Butler,  21  148,  48  Am.  Dec.  216;  McDade  v. 
Cal.  24,  81  Am.  Dec.  140;  Huse  v.  Den,  Burch,  7  Ga.  559,  60  Am.  Deo.  407, 
85  Cal.  390,  24  Pac.  790,  20  A.  S.  R.  Hodgin  v.  Toler,  70  la.  21,  30  N.  W. 
232  and  note;  Bland  t.  Muncaster,  24  1,  59  Am.  Rep.  435;  Higley  v.  Smith, 
Miss.  62,  57  Am.  Dec  162;  Gelstrop  1  D.  Chip.  (Vt.)  409, 12  Am.  Deo.  701. 
T.  Moore,  26  Miss.  206,  59  Am  Dec  16.  Walbridge  v.  Day,  31  111.  379,  83 
254;  Hovorka  v.  Havlik,  68  Neb.  14,  Am.  Dec.  227;  Collins  v.  Ball,  82  Tex. 
93  N.  W.  990, 110  A.  S.  R.  387;  Dun-  259, 17  S.  W.  614,  27  A.  S.  R.  877. 
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such  as  may  be  contained  in  a  will,**  the  sale  will  be  null  and  void.*' 
Although  a  court  of  chancery  may  aid  a  deed  rendered  inoperative 
by  accident  or  mistake,  when  the  grantor  had  power  to  convey,  and 
intended  to  do  so,  it  cannot  generally  supply  a  want  of  power.*"  This 
principle  applies  with  full  force  to  sales  made  by  executors  or  adminis- 
trators without  authority,  especially  where,  if  effect  be  given  to  an 
anauthorized  sale,  injury  will  result  to  third  persons.**  The  statutory 
requirements  that  seJes  by  executors  and  administrators  can  be  had 
only  after  obtaining  an  order  of  the  court,  as  a  rule  apply  only  to  real 
estate,  and  have  no  application  to  personal  property.**  It  should  also 
be  noted  that  a  sale  of  land  in  another  state,  without  an  order  of  court, 
will  not  be  held  invalid,  where  it  does  not  appear  that  such  order  was 
required  by  the  laws  of  the  state  where  the  e»de  was  made.* 

392.  Issuance  of  Second  Order. — In  case  only  a  part  of  the  real 
estate  of  a  decedent  is  sold  for  the  payment  of  debts,  and  the  price  bid 
therefor  proves  insufficient  to  satisfy  all  the  debts,  the  court  may 
order  further  sales  to  the  amount  of  unpaid  debts,'  especially  where 
the  first  order  directed  a  part  of  the  decedent's  estate  to  be  sold,  and 
reserved  another  part  for  further  consideration;  but  a  second  order 
cannot  be  made  until  the  first  order  has  been  executed,  without  supple- 
mental proceedings  or  other  steps.*  Second  or  further  sales  of  realty 
for  the  payment  of  debts,  however,  are  limited  to  cases  where  the  por- 
^on  previously  sold  did  not  bring  a  price  sufficient  to  pay  all  the  debts. 
If  the  personal  representative  fails  to  collect  the  price  for  which  the 
land  was  sold,  or  if  he  wastes  or  misappropriates  it,  the  loss  falls  on 
him  and  the  sureties  in  his  bond,  general  or  special,  and  therefore  no 
additional  sale  of  realty  can  be  had  to  cover  a  deficit  so  occurring.* 

393.  Irregularities  and  Omissions  in  Order. — ^In  a  number  of  states 
the  statutes  provide  that  the  order  shall  contain  atstatement  of  the 
terms  of  sale,  and  if  it  fails  to  do  so,  it  is  fatally  defective  so  that  a 
sale  made  in  pursuance  thereof  is  invalid.*  It  has  even  been  held  titiat 
an  order  of  sale  is  erroneous,  where  it  appears  on  its  face  that  the 
affidavit  on  which  rested  the  order  of  publication  against  his  heirs  as 
DonresidentB  was  defective  and  insufficient.*    Neverthdess  the  courts 

16.  As  to  sales  imder  testamentary  2.  Liddd  y.  MeYickar,  11  N.  J.  L. 
powers,  see  infra,  par.  478.  44, 19  Am.  Dee.  369;  Hodge  T.  Fabian, 

17.  Wan  T.  Hon^ton,  41  Miss.  370,  31  S.  C.  212,  9  S.  E.  820, 17  A.  8.  R. 
93  Am.  Dee.  258.  25. 

18.  See   RnoBMATioir  or  Ixgrnm-  8.  Bethd  v.  Bethel,  6  Baflh.  (Ey.) 
KKNTS.  65,  99  Am.  Deo.  655. 

19.  T^eman  t.  Beam,  2  Ohio  383,  Ifi  4.  See  infra,  par.  394,  406. 

Am.  Dee.  557.  5.  Orchard   v.    Wright-Dalton-Bell- 

20.  Olston  T.  Ore^n  Water  Power,   Anchor  Store  Co.,  225  Mo.  414,  125 
etc.,  Co.,  62  Ore.  343,  96  Pae.  1095,  S.  W.  486,  20  Ann.  Cas.  1072. 

97  Pac.  638,  20  LJlJl.(N.S.)  915.  8.  HuU  v.  Hull,  36  W.  Va.  165,  13 

1.  Brannan  v.  Oliver,  2  Stew.  (Ala.)    S.  E.  49,  29  A.  S.  R.  800. 
C,  19  Am.  Deo.  37. 
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incline  to  excuse  defects  and  omissions,  either  by  sopplying  omitted 
facts  by  reference  to  the  petition,  or  by  deciding  that  the  defect  is  not 
of  sufficient  importance  to  warrant  the  setting  aside  of  the  proceedings 
as  void.'  An  order  authorizing  an  administrator  to  sell  "all  the  real 
estate"  of  the  decedent  is  sufficient  authority  to  authorize  a  sale;  but 
the  more  regular  and  better  practice  is  to  give  a  description  of  the 
lands  which  are  to  be  sold."  And  so  under  a  decree  directing  the  sale 
of  "the  lands  and  mills  belonging  to  the  estate  of  the  deceased,"  it  is 
competent  to  sell  any  real  estate  or  mills  belonging  to  the  deceased 
within  the  county.*  The  order  of  sale  need  not  fix  the  sum  of  money 
to  be  raised,  where  the  property,  while  more  than  sufficient  to  pay  the 
demands,  is  so  situated  that  a  part  of  it  cannot  be  sold  without  injury.*** 
In  some  states,  however,  it  has  been  held  that  the  order  should  specify 
the  debts  which  are  to  be  paid,  and  fix  their  order  or  priority,  and  that 
the  omission  of  these  particulars  will  vitiate  the  sale ;  **  and  it  is  some- 
times  provided  that  the  order  must  show  affirmatively  that  the  heirs 
were  notified  of  the  hearing  of  the  application  for  Uie  sale,  m  that 
they  appeared  thereat.** 

Bond,  Oath  and  Appraiaal 

394.  Bonds  Incident  to  Sale. — In  some  jurisdictions  the  personal 
representative,  before  proceeding  to  execute  exi  order  of  sale,  is  re- 
quired to  give  a  bond  to  follow  the  directions  of  the  law  in  making  the 
sale  and  faithfully  to  account  for  the  proceeds.**  Such  bond  may  be 
required  to  be  approved,  in  writing,  by  the  judge  of  probate.**  Where 
an  administrator  has  failed  to  give  a  bond,  with  the  conditions  pre- 
scribed by  the  terms  of  the  act  empowering  him  to  sell,  the  sale  may 
be  void.**  Just  as  an  executor  need  not  as  a  rule  furnish  an  adminis- 
tration bond  on  account  of  the  personal  confidence  placed  in  him  by 
the  decedent,**  statutes  occasionally  provide  that  sales  of  real  estate 
may  be  made  under  the  provisions  of  a  will  without  the  executor 
giving  bond  when  the  will  so  provides,*'  unless  the  court,  for  good 

7.  Halleck  v.  Qvy,  9  Cal.  181,  70  Ala.  696,  91  Am.  Dee.  494. 

Am.  Dec.  643;  Orchard  v.  Wright-Dai-       13.  Snow  v.  Russell,  93  Me.  362,  45 
ton-Bell-Anchor   Store    Co.,   225   Mo.  Atl.  30.5,  74  A.  S.  B.  350;  Stevenson 
414, 125  S.  W.  486,  20  Ann.  Cas.  1072.  v.  McReaiy,  12  Smedes  &  M.  (Mias.) 
As  to  avoidance  of  sales,  see  infra,  par.  9,  51  Am.  Dec.  102. 
439.  14.  Austin  ▼.  Austin,  60  He.  74,  79 

8.  Doe  T.  Roe,  4  Ga.  188,  48  Am.  Am.  Dee.  597. 

Dec.  216.  15.  Snow  v.  Russell,  93  Me.  362,  45 

9.  Monk  T.  Home,  38  Miss.  100,  75  Atl.  305,  74  A.  S.  B.  350;  Williamson 
Am.  Dec.  94.  v.  Williamson,  3  Smedes  &  M.  (Miss.) 

10.  Merrill  v.  Harris,  26  N.  H.  142,  715,  41  Am.  Dec.  636;  Currie  v.  Stew- 
67  Am.  Dec  359.  art,  27  Miss.  52,  61  Am.  Dee.  500. 

11.  Hull  V.  Hull,  35  W.  Va.  155,      16.  See  supra,  par.  345. 

13  S.  E.  49,  29  A.  S.  B.  800.  17.  Snow  v.  Russell,  93  Me.  362,  45 

12.  Simimenett  ▼.   Summersett,  40  Atl.  305,  74  A.  8.  R.  360. 

336 


Digitized  by 


Google 


U  B.  C.  L.         EXECUTORS  AND  ADMINISTRATORS  tf  395,  396 

cause,  requires  one  to  be  executed.*'  Although  a  will  provides  that 
the  executor  may  administer  the  estate  without  bond,  this  does  not 
dispense  with  the  necessity  of  a  bond  for  the  faithful  application  of 
the  proceeds  of  a  sale  of  the  land  of  the  estate  as  provided  by  statute, 
and  a  sale  without  such  bond  may  be  void>*  In  other  jurisdictions 
an  additional  bond  is  not  required  of  an  executor  on  being  licensed, 
to  sell  real  estate,  unless  the  Ucense  be  to  sell  more  than  sufficient  to 
pay  the  decedent's  debts.**  The  additional  bond  is  designed  to  secure 
the  faithful  discharge  of  the  new  duties  only  which  are  imposed  by 
the  statute,  and  can  only  cover  the  neglect  of  duty  in  the  administra- 
tion of  the  proceeds  of  such  sale.*  It  may  be  noted  in  this  connection 
that  an  administrator  purchasing  chattels  at  the  administration  sale, 
since  he  has  the  legal  title  already,  will  not  be  required  to  give  further 
security,  beyond  his  administration  bond,  for  his  purchase.' 

395.  Oath. — An  executor  or  administrator  is  also  sometimes  re- 
quired to  take  a  special  oath  in  regard  to  the  sale  of  realty  for  the 
payment  of  debts,  and  the  same  general  principles  seem  to  govern 
the  ^ect  of  the  omission  of  such  oath  as  govern  his  failure  to  file  a 
statatory  bond  in  making  such  sales.* 

396.  Appraisal. — ^As  has  elsewhere  been  seen,  the  real  estate  of  a 
decedent  cannot  as  a  rule  be  sold  for  the  payment  of  his  debts  except 
when  the  personalty  is  insufficient  for  the  purpose  of  making  such 
payment.  The  existence  of  an  indebtedness  not  capable  of  being 
liquidated  by  the  personal  properly  is  deemed  a  jurisdictional  fact.* 
Occasionally  the  laws  impose  particular  requirements  tending  to  pre- 
vent a  sale  except  when  it  may  be  necessary  to  pay  the  debts  of  the 
decedent.  One  of  these  methods  is  by  requiring  the  executors  and 
administrators,  before  any  sale  is  made,  to  file  in  court  an  account 
of  all  the  decedent's  debts  which  have  come  to  their  knowledge.* 
Another  statutory  method  of  preventing  an  unnecessary  or  ill  advised 
sale  is  to  require  all  executors  or  administrators,  before  making  any 
sale  of  real  estate  or  of  any  interest  therein  under  an  order  of  court, 
to  have  it  appraised  by  disinterested  persons.  The  object  of  a  pro- 
vision of  this  character  is  to  advise  the  probate  court  of  the  value 
of  the  estate,  and  to  assist  it  in  exercising  its  judicial  discretion  in 
approving  or  disapproving  the  sale,  and  also  to  furnish  prima  facie 

18.  In  ze  Higgi&B,  15  Mont.  474,  39  S.  Thornton  T.   Mnlqninne,   12   la. 
Pae.  606,  28  LJI.A.  116.  549,  79  Am.  Dec.  548;   CampbeU  t. 

19.  Shkrpley  t.  Plant,  79  Mias.  176,  Kni^te,  26  Me.  224,  46  Am.  Dec.  107; 
28  Sa  799,  89  A.  S.  R.  588.  Snow  v.  RusseU,  93  Me.  362,  45  AtL 

20.  Tenney     v.     Poor,     14     Gray  305,  74  A.  S.  R.  350. 

(Mass.)  500,  77  Am.  Dee.  340.  4.  See  snpra,  par.  371;  infra,  par. 

1.  Worgang  v.  CUpp,  21  Ind.  119,  397. 

83  Am.  Dec.  343  and  note.  5.  Kennedy  v.  Wachfimuth,  12  Serg. 

2.  Cmmnings  v.   Coleman,  7  Bieh.  &  B.  (Pa.)  171,  14  Am.  Deo.  676. 
Sq.  (S.  C.)  609,  62  Am.  Dec.  402. 
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evidence  of  the  value  and  good  faith  of  the  purchasers  and  of  the 
personal  representatives  making  the  sale.  It  seems  that  under  such 
a  statute  the  failure  to  have  the  appraisement  made  is  an  irregularity 
for  which  the  sale  may  be  set  aside  in  a  direct  proceeding,  but  that 
the  sale  is  not  void  in  a  collateral  proceeding  afto:  confirmation  bjr 
the  court* 

Debts  and  Proof  of  Debts 

397.  Existence  of  Debts  as  Ground  for  Sale.— Apart  from  sales 
authorized  by  the  will  of  the  deceased  owner '  and  in  the  exceptional 
eases  of  sales  for  purposes  of  distribution  *  the  lands  of  a  decedent 
cannot  be  sold  by  an  executor  or  administrator,  unless  there  exist  at 
the  time  of  the  sde  valid  subsisting  demands  against  the  estate  and  dn 
insufficiency  of  personal  property  to  satisfy  them.*  The  existence  o( 
debts  and  the  insufficiency  of  the  personal  assets  to  satisfy  them  are 
jurisdictional  facts  on  which  is  based  the  authority  of  the  court  to 
order  a  sale  of  the  real  estate."  When  the  evidence  shows  satisfac- 
torily a  want  of  personal  assets  for  the  payment  of  debts  the  necessity 
for  the  sale  of  the  lands  is  established.**  But  the  order  is  not  con- 
clusive as  against  the  heirs  of  the  decedent,  either  as  to  the  validity  of 
the  debts  or  the  insufficiency  of  the  personal  assets  to  pay  them.** 
It  should  be  noted,  however,  that  where  the  executors  or  administrators 
are  also  all  the  heirs  and  devisees  interested  in  the  estate,  they  may 
in  their  individual  capacity  sell  and  convey  the  real  estate  without 
obtaining  authority  from  the  probate  court  to  sell  the  land,  provided 
there  are  no  outst^ding  debts  and  claims.  In  such  cases  tiiere  is  no 
occasion  to  appeal  to  the  probate  court  for  authority  to  sell  the  land, 
but  it  may  be  sold  without  such  authority.** 

398.  Character  of  Debts. — At  the  early  common  law  real  estate 
could  not  be  held  liable  for  the  payment  of  the  debts  of  the  former 
owner.  And  the  executor  or  administrator  could  not  sell  the  lands 
for  payment  of  debts,  unless  expressly  charged  for  that  purpose. 
When,  however,  a  deceased  person  had  bound  himself  and  his  heirs 
in  an  obligation,  the  obligee  might  sue  the  heir  or  executor  at  his 
election,  and  have  execution  of  the  land  descended  to  the  heir.    But 

8.  Noland  v.  Barrett,  122  Mo.  181,  Am.  Dee.  661;  Foster'B  Apiieal,  74  P«. 

26  S.  W.  692,  43  A.  6.  R.  572.  St.  391,  15  Am.  Rep.  663;  Smith  ▼. 

7.  See  infra,  par.  478.  Wildmaa,  178  Pa.    St.   245,  35   AtL 

8.  Smith  v.  Wildman,  178  Pa.  St.  1047,  66  A.  S.  R.  760,  36  LJLA.  834. 
245,  35  AtL  1047,  56  A.  S.  R.  760,  36  11.  Oayle  v.  Johnston,  72  Ala.  254, 
LJftA.  834.     See  supra,  par.  369.  47  Am.  Rep.  405. 

9.  State  T.  William^  131  Ala.  56,  12.  State  v.  Williams,  131  Ala.  56, 
30  So.  782,  90  A.  S.  R.  17;  Goodall  30  So.  782,  90  A.  S.  R.  17. 

V.  MRTBhall,  11  N.  H.  88,  35  Am.  Dec.  13.  Stnrgeon  v.  Culver,  87  Kan.  404, 
«72.  124  Pac  419,  Amu  Caa.  1913E  341  and 

10.  Stnait  V.  AOen,  10  CaL  473,  76  note. 
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if  the  heir,  before  an  action  brought  against  him,  had  aliened  the 
assets,  the  obligee  was  without  remedy ;  and  if  the  ancestor  had  devised 
the  lands,  the  creditor  by  the  common  law  could  not  reach  them  in 
the  hands  of  the  devisee,  and  had  no  remedy  against  heir  or  devisee.** 
To  remedy  the  evils  arising  from  this  state  of  the  law,  the  statute  of 

3  and  4  William  and  Mary,  c.  14,  made  provision  that  all  devises 
as  against  creditors  ^ould  be  deemed  fraudulent  and  void ;  and  that 
the  heir  or  devisee  should  be  liable  in  an  action  of  debt  to  the  value 
of  the  land  descended  or  devised  to  him,  the  result  of  which  was 
that,  since  simple  contract  creditors  had  no  lien  on  the  real  estate 
of  their  debtor,  the  heir  or  devisee  became  personally  liable  to  the 
value  of  the  realty  by  him  so  aliened,  leaving  the  land  in  the  hands 
of  a  bona  fide  purchaser  entirely  free  from  their  claims**  But  during 
the  pendency  of  a  suit  to  subject  such  real  estate  to  the  claims  of  the 
plainttfif,  the  defendant  could  in  no  way  encumber  or  sell  the  estate 
to  the  oUier's  prejudice."    By  the  terms  of  this  same  statute  of  3  and 

4  William  and  Mary  where  the  land  has  not  been  aliened  it  is  made 
assets  for  the  payment  of  simple  debts  as  well  as  those  known  to  the 
law  as  specialties,*'  and  real  estate  is  now  almost  universally  liable  for 
the  payment  of  debte  contracted  by  a  decedent  whether  they  be  due 
by  record,  by  specialty,  or  by  simple  contract.**  Ordinarily  the  lands 
of  a  decedent  cannot  be  sold  to  pay  the  costs  of  administration  alone.*' 

399.  Liquidation  of  Debts.— In  any  case  where  debts  exist,  there  is 
no  inherent  objection  to  a  statutory  power  being  given  for  the  making 
of  a  sale  of  the  decedent's  real  estate  although  the  debts  have  not  been 
determined  either  by  a  judgment  of  a  coiurt  or  a  commission  of  in- 
solvency ,*•  or  are  not  yet  actually  due.*  Where  by  statute  a  court  is 
authorized  to  order  a  sale  of  a  decedent's  property  when  it  is  necessary 
"to  pay  the  debts,  expenses,  or  charges  of  administration,"  a  sale 
may  be  ordered  when  necessary  to  meet  prospective  charges  or  ex- 
penses, though  there  are  no  debts  or  expenses  of  administration  already 
accrued  remaining  unpaid.'  The  foregoing  principle  that  the  debts 
and  habilities  for  the  payment  of  which  the  real  estate  is  to  be  sold  need 
not  be  liquidated  at  the  time  of  sale  applies  when  the  proceeding  for 
the  sale  is  instituted  by  one  whose  authority  to  subject  the  realty  to  the 

11  Campbell's  Case,  2  Bland  (Md.)  note.    Aa  to  the  liability  of  real  estate 

209,  20   Am.    Dec.    360;    Ticknor   v.  see  infra,  par.  404. 

H&rria,  14  N.  H.  272,  40  Am.  Dec.  186.  19.  Cair  v.  Hull,  66  Ohio  St.  894» 

15.  CampbeU's  Case,  2  Bland  (Md.)  62  N.  E.  439,  87  A.  8.  B.  823,  68 

209, 20  Am.  Dec.  360;  Ticknor  v.  Har-  L.R.A.  64L 

ris,  14  N.  H.  272,  40  Am.  Dec.  186.  20.  Tenny  v.  Poor,  14  Gray  (ICaM.) 


16.  Campbell's  Case,  2  Bland  (Md.)  600,  77  Am.  Dee.  340. 
209.  20  Am.  Dec.  360.  1.  Linman  t.  Riggvaa,  40  La.  Ann. 

17.  McDade  v.  Bnrch,  7  Ga.  559,  50  761,  5  So.  49,  8  A.  S.  R.  649. 

Am.  Dec.  407.  2.  In  re  Frend,  131  CaL  667, 63  Pac 

18.  Trumbo  v.   Sorrency,  3  T.  B.  1080,  82  A.  8.  R.  407. 
Mod.  (Ky.)  284,  16  Am.  Dee.  103  and 
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payment  of  debts  is  unquestioned.  Where,  however,  a  creditor  whose 
claim  has  not  been  duly  proven  or  allowed  seeks  to  initiate  such  pro- 
ceedings the  courts  may  deny  his  right  to  do  so  until  he  has  first  for- 
mally established  the  validity  of  his  claim.*  Even  when  there  are 
existing  debts  an  application  of  the  personal  estate  to  the  payment  of 
debts  need  not  be  made  before  commencing  proceedings  for  a  sale  of 
real  estate,*  and  an  executor  or  administrator  may  apply  for  an  order 
for  the  sale  of  real  estate  as  soon  as  the  fact  of  the  insufficiency  of  ihe 
personal  property  to  pay  the  debts  of  the  estate  is  apparent.* 

400.  Proof  of  Existence  of  Indebtedness. — One  of  the  facts  the 
presence  of  which  is  essential  to  the  jurisdiction  of  a  probate  court  in 
directing  sales  for  the  payment  of  debts,  is,  as  has  elsewhere  been 
stated,  the  existence  of  debts  for  the  payment  of  which  the  personalty 
is  insufficient.*  Where  a  statute  authorizes  a  sale  of  the  real  estate  of 
a  decedent  for  the  payment  of  his  debts,  a  sale  made  by  the  adminis- 
trator, without  proving  that  there  were  any  debts  owing,  is  invalid, 
and  conveys  no  title.'  The  petition  itself  should  aver  that  the  personal 
property  is  insufficient  to  pay  debts  of  the  administration  of  the 
estate.*  The  essential  fact  of  the  existence  of  the  indebtedness  may 
be  shown  by  direct  proof,*  or  the  answer  of  the  defendants  may  admit 
the  indebtedness  and  the  insufficiency  of  the  assets.^"  A  sale  may  be 
refused  when  the  petition  fails  to  aver,  and  no  evidence  is  offered, 
that  there  are  any  such  debts.**  In  a  few  jurisdictions  the  real  estate 
of  a  decedent  will  not  be  decreed  to  be  sold  before  directing  a  settle- 
ment of  the  administrator's  accounts,  since  they  will  clearly  show 
the  condition  of  the  estate  and  the  necessity  of  the  sale.**  Although 
in  some  jurisdictions  the  court  or  judge  is  permitted  to  consult  the 
recitals  of  the  petition  as  to  the  condition  of  the  real  estate  to  determine 
whether  a  sale  should  be  made,**  the  rule  best  approved  is  that  the 
court  must  be  satisfied  independent  of  the  facts  stated  in  the  petition, 
before  making  an  order  of  sale,  that  there  are  unpaid  debts  properly 
chargeable  on  the  real  estate  of  the  decedent,  and  that  it  is  necessary 

5.  Smith  V.  Smith,  174  IlL  62,  60  173  Ala.  157,  65  So.  418,  Ann.  Cas. 
N.  B.  1083,  43  L.R.A.  403.  1914A  937;  CampbeU'8  Case,  2  Bland 

4.  Bloom  V.  Buidick,  1  HiU  (N.  T.)    (Md.)  209,  20  Am.  Dec.  360. 
130,  37  Am.  Dec.  299.  10.  Campbell's  Case,  2  Bland  (Md.) 

6.  Lynch  v.  Baxter,  4  Tex.  431,  61  209,  20  Am.  Dee.  360. 

Am.  Dec  735.  11.  Carr  v.  Hull,  65  Ohio  St.  394, 

6.  See  snpra,  par.  397.  62  N.  E.  439,  87  A.  S.  R.  623,  68 

7.  Davenport  v.  Young,  16  HI.  648,  L.R.A.  641. 

03  Am.  Dec  320.  12.  Bloom  v.  Burdick,  1  Hill   (N. 

8.  Swope  v.  Swope,  173  Ala.  167,  66  T.)  130,  37  Am.  Deo.  299;  Bowden  v. 
So.  418,  Ann.  Cas.  1914A  937.  As  to  Parrish,  86  Va.  ffl,  9  S.  E.  616, 19  A. 
essential    averments    in    petition,    see   S.  R.  873. 

ntpia,  par.  382.  13.  Plains  Land,  etc,  Go.  v.  L3meh, 

9.  Qayle  t.  Johnston,  72  Ala.  254,  38  Mont.  271,  99  Pac  847, 129  A.  S.  R. 
47  Am.  Rep.  406;  Swope  v.  Swope,   645. 
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to  have  recourse  to  the  land  to  pay  them.^*  In  some  states  no  such 
order  may  be  made  when  there  are  minors  interested  in  such  estate, 
unless  the  probate  court  has  taken  evidence  by  disposition  as  in 
chancery  proceedings,  showing  the  necessity  for  a  sale.*'  On  a 
petition  for  the  sale  of  lands  of  an  insolvent  estate  to  pay  debts,  the 
decree  of  insolvency  makes  a  prima  facie  case  of  necessity  for  the 
sale,  dispensing  with  the  necessity  of  taking  depositions  as  in  other 
cases,  and  substituting  such  decree  for  proof  of  the  existence  of  debts, 
and  insufficiency  of  personal  assets.** 

401.  Judicial  Finding  of  Fact  of  Indebtedness. — Parties  in  interest 
joined  as  defendants  in  a  proceeding  to  sell  real  estate  of  a  decedent 
for  the  payment  of  debts  may  file  an  answer  denying  the  existence 
of  valid  debts,  and  thereby  raise  issues  to  be  tried  by  the  court.** 
Sufficiency  of  evidence  of  a  debt  to  warrant  the  issuance  of  a  license  to 
sell  is  a  matter  which,  When  the  proceedings  are  regular,  is  within 
the  jurisdiction  and  discretion  of  the  probate  judge.*'  The  probate 
court  must  determine  whether  there  are  debts  and  the  legislature 
has  no  constitutional  power  to  find  and  determine  that  fact.**  A 
recital  in  an  order  of  rule  "that  it  appears  to  the  satisfaction  of  the 
court  that  it  is  necessary  to  sell  said  land"  is  sufficient  without  mOT« 
particularly  stating  the  reason  of  such  necessity.** 

402.  Sales  to  Pay  Debts  Barred  by  Statute  of  Limitations.— 
Proceedings  to  charge  the  lands  or  proceeds  of  lands  of  a  decedent  for 
any  debt  incurred  by  him  or  by  his  executor  or  administrator  must 
be  inaugurated  against  the  estate  in  due  form,  as  to  parties  and 
declared  purpose  within  the  period  of  the  statute  of  limitations.*  But 
the  land  of  a  decedent,  while  held  by  his  heiis,  may,  in  equity,  be 
subjected  to  s&le  for  the  payment  of  his  debts  accruing  after  the  time 
allowed  for  the  probate  of  claims  has  expired.'  The  existence  of  a 
valid  debt  not  barred  by  the  statute  of  limitations  is  deemed  a  jur- 
isdictional fact,  and  therefore  where  a  sale  has  taken  place  to  pay 
claims  against  the  decedent  which  were  barred  by  the  statute  of  limita- 
tions the  sale  is  void  as  without  jurisdiction.'     If  not  commenced 

14.  Smitii  ▼.  Wildman,  178  Pa.  St.  cial  poweiB,  see  Constituvwhal  Law, 
245,  35  AtL  1047,  56  A.  8.  R.  760,  36  vol.  6,  p.  160  et  seq. 

L.R.A.  834.  20.  Cox  v.  Davis,  17  Ala.  714,  62 

15.  Goodwin  v.  Sims,  86  Ala.  102,  Am.  Dec.  199. 

5  So.  587, 11  A.  S.  R.  21.  1.  Taylor  ▼.  Crook,  136  Ala.  864. 

16.  Henley   v.   Johnston,   134   Ala.  34  So.  905,  96  A.  S.  R.  26.    As  to  stat- 
646,  32  So.  1009,  92  A.  S.  R.  48.  ute  of  limitations  in  r^:ard  to  claims, 

17.  Austin  V.  Austin,  132  N.  C.  262,  see  supra,  par.  234. 

43  S.  E.  827,  95  A.  S.  R.  637.  2.  Scoggin  v.  Hudgins,  78  Ark.  631, 

18.  Merrill  v.  Harris,  26  N.  H.  142,  94  S.  W.  684,  115  A.  S.  R.  60. 

67  Am.  Dee.  359.  3.  Smith  v.  WDdman,  178  Pa.   St. 

19.  Davenport  v.  Young,  16  111.  548,  245,  35  Atl.  1047,  66  A.  S.  B.  760,  36 
63  Am.  Dec.  320.    As  to  the  prohibition   L.R.A.  834. 

againat  l^ialativB  assumption  of  jndi- 
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within  the  time  limited  by  law,  the  claimant  will  not  be  permitted  to 
share  in  the  proceeds  arising  from  a  sale  of  the  real  estate  made  on 
account  of  other  claims  not  barred  by  the  statute.*  As  to  this,  it 
does  not  matter  whether  the  creditor  is  the  personal  representative  or 
a  third  person.  In  either  case  the  lis  pendens  against  the  heir  or 
person  representing  the  heir  must  be  commenced  within  the  period 
of  the  statute.*  But  the  purchaser,  though  he  acquires  no  title  to 
the  property,  is  entitled  to  the  value  of  the  improvements  placed  by 
him  on  the  land.*  A  sale  of  property  by  an  administrator  has  been 
held  to  be  void  where  the  sale  was  made  by  virtue  of  an  order  obtained 
in  due  time,  but  not  acted  upon  until  the  statute  of  limitations  had 
run  against  the  debts  which  made  such  sale  necessary.'  A  judgment 
or  decree  against  heirs  in  a  suit  in  one  state,  authorizing  the  sale  of 
a  decedent's  land  situated  there  to  pay  his  debts,  will  not  prevent  the 
running  of  the  statute  of  limitations  against  a  suit  in  another  state 
to  subject  his  land  situated  therein  to  the  payment  of  the  same  debts.* 
403.  What  Period  of  Delay  Bars. — In  nearly  all  jurisdictions  stat- 
utes of  limitation  operate  to  discharge  the  real  estate  of  a  decedent 
from  the  lien  of  his  debts  after  a  designated  number  of  years  from 
his  death.  Such  statutes  have  been  characterized  as  statutes  of  repose, 
as  operating  to  discharge  the  land  from  the  debts  of  the  decedent, 
whether  in  the  hands  of  purchasers,  heirs,  or  devisees.*  In  some 
states  there  is  no  such  statute  and  it  has  been  held  that  such  a  proceed- 
ing may  be  maintained  only  if  begun  within  a  reasonable  time,  in  view 
of  all  the  circumstances  of  the  case,^"  and  the  right  to  sell  will  be  lost 
by  the  "gross  laches"  or  "unreasonable  delay"  of  the  administrator  in 
applying  for  lease.  **  Within  the  rule,  it  has  been  hdd  that  a  delay 
for  more  than  seven  years  is  not  excused  by  the  fact  that  the  values 
of  real  estate  in  the  city  where  the  land  was  situated  were  declining 
during  that  time.^*  In  some  states  in  the  absence  of  a  legislative 
mandate  on  the  subject  the  courts  have  adopted  seven  years  after  the 
death  of  a  decedent  as  a  proper  time  within  which  an  (q>plication 
should  be  made  for  the  sale  of  his  real  property,*'  but  they  also  hold 
that  if  circumstazices  show  good  reason  for  the  delay,  a  very  much 

4.  In  re  Cooper,  206  Pa.  St.  628,  66  10.  Brogan  t.  Bragan,  63  Ark.  405, 
Atl.  67,  98  A.  S.  R.  799.  39  8.  W.  68,  58  A.  S.  E.  124;  Thomas 

5.  Taylor  v.  Crook,  136  Ala.  364,  34  v.   Williama,  80  Kan.  632,  103   Pac. 
So.  905,  96  A.  S.  R.  20.  772,  25  L.R.A.(N.S.)  1304. 

6.  Heath  v.  Wells,  5  Pick.  (Mass.)  11.  Roth  v.  Holland,  56  Ark.  633, 
140,  16  Am.  Dec.  333.  20  S.  W.  521,  35  A.  S.  R.  126. 

7.  Campan  t.  Gillett,  1  Mich.  416,  12.  Brogan  v.  Brogan,  63  Axk.  405, 
63  Am.  Dec.  73  and  note.  39  S.  W.  58,  58  A.  S.  R.  124. 

8.  Hull  V,  Hull,  35  W.  Va.  155,  13  13.  McCoy  v.  Morrow,  18  DI.  619, 
S.  E.  49,  29  A.  S.  R.  800.  68  Am.  Dec.  578  and  note;  Graham  v. 

9.  Smith  V.  Wildman,  178  Pa.  St.  Brook,  212  111.  579,  72  N.  E.  825,  103 
245,  35  Atl.  1047,  66  A.  S.  R.  760,  A.  S.  R.  248. 

36  L.R.A.  834. 
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longer  time  will  not  bar  the  proceedings.^*  If  the  land  of  an  intestate 
is  in  litigation,  it  is  not  an  unreasonable  delay  for  ihe  administrator 
to  wait,  ^ter  a  final  judgment  in  the  trial  court,  until  ihe  time  allowed 
for  an  appeal  has  expired,  before  attempting  to  subject  the  land  to  the 
payment  of  debts."  A  delay  of  six  years  is  not  unreasonaUe,  when 
it  is  occasioned  by  the  pendency  of  litigation  carried  on  in  good  faith 
to  determine  the  validity  and  amount  of  the  decedent's  indebtedness.** 
Even  a  delay  of  more  than  twenty  years  after  lettws  of  administration 
have  been  granted,  before  iq>plying  for  an  order  to  sell  the  lands  of 
the  decedent  to  pay  his  debts,  has  been  held  not  to  be  unreasonable, 
when  Bodi  lands  had  been  set  aside  as  dower,  and  the  application  was 
made  on  the  death  of  the  widow,**  though  other  courts  have  refused 
to  accept  the  continuance  of  the  widow's  right  of  dower  in  the  land 
as  an  excuse  for  not  commencing  proceedings  until  nine  years  after 
tibe  death  of  the  decedent**  There  is  a  difference  in  effect  between 
a  delay  in  obtaining  an  order  of  sale  and  a  delay  in  executing  such  an 
order,  and  accordin^y  it  has  been  held  that  where  an  order  of  sale 
has  been  made,  a  delay  of  as  much  as  seven  years  has  been  held  not 
to  jeopardize  the  right  to  complete  the  sale  thereafter.** 

Realty  Subject  to  Sale 

404.  Generally. — As  has  elsewhere  been  seen,  where  the  personal 
estate  is  insufficient  real  estate  is  universally  considered  as  assets 
available  for  the  payment  of  decedent's  debts.**  At  common  law  this 
liability  partook  of  the  nature  of  a  lien  on  the  land,  as  distinguished 
from  personal  liability,  and  at  the  death  of  the  heir  devolved  upon 
bis  heirs  and  not  upon  his  personal  representative ;  and  in  most  juris- 
dictions this  rule,  more  or  less  modified  by  statute,  still  obtains.*  Nor 
under  the  modern  rule  is  the  liability  of  the  land  affected  by  the  heir's 
alienation  thereof,  except  to  such  extent  as  statutes  have  been  enacted 
for  the  benefit  of  bona  fide  purchasers.*  The  power  of  the  l^islature 
to  provide  for  the  sale  of  the  real  estate  of  a  decedent  to  pay  his  debts 
is  tmquestionable.'  On  the  death  of  the  ancestor  the  court  acquires 
potential  jurisdiction  over  the  sale  of  his  real  estate,*  and  this  potential 

14.  White  V.  Horn,  224  DL  238,  79  56  N.  B.  330,  76  A.  S.  E.  164. 
N.  E.  629,  116  A.  S.  R.  165.  20.  See  anpra,  par.  121  et  aeq. 

15.  Brogan  v.  Brogan,  63  Ark.  405,  1.  See  also  Dsscimt  and  Distbibu- 
39  S.  W.  58,  58  A.  S.  R.  124.  tiok,  vol.  9,  pp.  9a-107. 

16.  Tbomae  v.  Williams,  80  Kan.  2.  Eddy  v.  Txaver,  6  Paige  (N.  Y.) 
632,  103  Pae.  772,  25  L.RA.(N.S.)  521,  31  Am.  Dee.  281.  See  also  Di- 
1304.  sosm  Ain>  DisnuBirnoK,  y<d.  9,  p.  124 

17.  EUloi^  V.  Hinton,  54  Ark.  65,  et  seq. 

14  S.  W.  1092,  26  A.  S.  R.  19.  3.  Kibby  v.  Chitwood,  4  T.  B.  Men. 

18.  Graham  ▼.  Brock,  212  HI.  579,   (Ky.)_91, 16  Am.  Dec.  143. 

72  N.  E.  825,  103  A.  S.  R.  249.  4.  Wyman    v.    CarapbeU,    6    Port. 

19.  Kipping  v.  Demint,  184  111.  165.    (AJa.)  219,  31  Am.  Dec  677. 
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liability  is  not  destroyed  by  the  existence  of  recognized  priorities  in 
regard  to  the  liability  of  different  classes  and  kinds  of  real  estate,* 
as,  for  example,  the  rule  that  land  acquired  after  the  making  of  a 
will,  and  which  descends  to  heirs  at  law,  will  be  liable  for  debts  of 
the  deceased  in  preference  to  land  specifically  devised.'  Nor  will  the 
existence  or  nonexistence  of  testamentary  provisions  charging  debts 
on  a  part  or  all  df  the  real  estate '  modify  the  ri^t  of  the  executor 
or  administrator  to  institute  appropriate  proceedings  to  require  a  part 
or,  if  necessary,  all  of  the  real  estate  of  the  decedent  to  be  sold  for  the 
payment  of  his  debts.* 

405.  What  Interests  and  Estates  in  Realty  May  Be  Sold.— The 
realty  which  can  be  sold  to  pay  the  debts  of  a  decedent,  upon  petition 
of  the  executor  or  administrator,  is  that  real  estate  to  which  the 
decedent  had  claim  or  title  at  the  time  of  his  decease,*  including  an 
undivided  part  interest.^*  It  is  not  necessary  that  the  decedent  at  the 
time  of  his  death  should  have  been  in  actual  possession  of  the  land. 
The  rule  of  the  common  law  that  a  disseisee  cannot  convey  an  estate 
of  which  he  is  disseised  to  a  stranger  to  the  title,  so  as  to  enable  him 
to  sue  for  it  in  his  own  name,  has  no  application  to  a  conveyance  by 
an  administrator  for  the  payment  of  the  debts  of  the  deceased,^*  But 
where  the  land  directed  to  be  sold  is  the  property  of  a  stranger  the 
sale  is  void.  Questions  of  title  are  not  within  the  jurisdiction  of  the 
probate  court  in  ordering  a  sale.  It  has  power  to  act  only  when  the 
real  estate  is  in  fact  the  property  of  the  decedent.  All  that  it  ever 
pretends  to  do  in  a  proceeding  of  this  character  is  to  order  the  sale 
of  whatever  interest  the  decedent  may  have  had  in  the  land  at  the 
time  of  his  death.  It  never  assumes  to  decide  whether  he  was  in  fact 
the  owner."  This  is  in  accordance  with  the  general  principle  that 
a  probate  court  has  no  power  to  order  an  executor  or  administrator 
to  sell  anything  which  is  not  assets  for  the  payment  of  the  deoedent^a 
debts." 

406.  Quantity  of  Land. — ^As  a  general  rule  only  so  much  of  tibe 
real  estate  of  a  decedent  can  be  sold  as  may  be  necessary  for  the 
purpose  of  paying  his  debts.  Where,  because  of  the  indivisibility  of 
the  property,  the  whole  must  be  sold,  the  surplus,  by  the  doctrine 

6.  See  supra,  par.  133.  12  Am.  Dec.  701. 

6.  Stires  v.  Stires,  6  N.  J.  Eq.  224,  10.  Parkman  v.  Aieardi,  34  Ala.  393, 
43  Am.  Dec.  626.  73  Am.  Dea  457. 

7.  See  snpra,  par.  132.  11.  Knowles  ▼.  Blodgett,  15  R.  L 

8.  Earle  v.  Coberiy,  65  W.  Va.  163,  463,  8  AtL  691,  2  A.  S.  R.  913.    See 
64  S.  E.  628,  17  Ann.  Cas.  479.  generally,    CRAio>EinT   akd   llinnx- 

9.  Wright  V.  Zeigler,  1  Ga.  324,  44  nanck,  vol.  5,  p.  280  et  aeq. 

Am.  Dec.  656;  Sifford  v.  Cutler,  244      12.  Gjerstadengen  v.  Van  Dozen,  7 
HI.  234,  91  N.  E.  428,  135  A.  S.  R.  N.  D.  612,  76  N.  W.  233,  66  A.  S.  R. 
326, 18Ann.  Cas.  36;  Peebles  V.  Watts,  679.    See  infra,  par.  431. 
9  Dana  (Ey.)  102,  33  Am.  Dee.  531;       IS.  MeCormick's  Appeal,  57  Pa.  St. 
ffigley  V.  Smith,  1  D.  Chip.  (Vt.)  409,  54,  98  Am.  Dec  191. 
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of  equitable  conversion,  is  considered  as  real  estate  and  as  such  goes 
to  the  heirs.**  An  order  of  sale  in  probate  proceeding  may  properly 
provide  that  the  sale  shall  cease  when  a  certain  som  of  money  required 
to  be  raised  has  been  obtained  from  the  sale  of  several  lots  or  parcels 
of  ground.**  But  though  jurisdiction  is  conferred  upon  the  court 
by  the  filing  of  a  proper  petition,*'  the  court  is  not  restricted  to  the 
granting  of  an  order  to  sell  to  ihe  exact  amount  neither  less  nor 
more,  which  the  petitioner  may  represent  to  be  necessary.*'  More 
than  the  minimum  amount  of  realty  needed  for  that  purpose  may 
be  sold  when  it  is  so  situated  that  a  part  of  it  cannot  be  sold  without 
injury  or  undue  loss.*^  If  on  a  proper  petition  a  probate  judge  orders 
real  estate  to  be  sold,  persons  who  were  parties  to  the  proceeding,  and 
duly  served  with  process,  cannot  avoid  a  side  made  thereafter,  on  the 
ground  that,  as  appears  by  the  result  of  the  sales  made,  it  was  not 
necessary  to  sell  all  the  property  to  pay  the  debts,  for  the  payment 
of  which  the  sale  was  ordered  to  be  made.**  In  jurisdictions  in  which 
the  court  is  authorized  merely  to  license  a  sale  of  so  much  real  estate 
as  is  necessary  to  pay  debta,  a  decree  authorizing  an  executor  to  sell 
so  much  real  estate  as  he  may  deem  for  the  best  interest  of  the  estate  is 
erroneous.**  In  regard  to  the  quantity  of  real  estate  sold,  the  executor 
or  administrator  is  powerless,  as  in  otiier  cases,  to  disregard  the  order 
of  the  court.  If  he  should  sell  a  greater  quantity  than  is  authorized 
by  the  order  of  the  court,  the  sale  may  be  invalid.* 

407.  Sale  Subject  to  Liens. — Liens  existing  against  the  lands  of  a 
decedent  at  his  death  may  be  enforced  against  the  lands  by  the  parties 
in  whose  favor  they  exist.  The  creditors  of  an  insolvent  estate  have 
no  right  or  claim  to  the  lands  or  the  proceeds  of  them  until  such  prior 
liens  have  been  satisfied.'  But  nevertheless  property  may  be  sold  by 
order  of  court  for  the  payment  of  the  decedent's  general  debts,  and 
tiie  right  of  lienholders  will  be  protected  either  by  selling  subject  to 
their  liens  or  directing  payment  thereof  to  be  made  from  tiie  proceeds 
ef  the  sale.*  By  statute  it  is  expressly  provided  in  some  states  that  it 
is  the  duty  of  the  executor  or  administrator,  on  making  sale  of  the 
land  of  the  deceased  which  is  subject  to  a  mOr^age  or  othar  lien,  to 

14.  Marvin   ▼.   Bowlby,   142   Mich.  9  S.  E.  820,  17  A.  S.  R.  26. 

245,  105  N.  W.  751, 113  A.  S.  R.  574,  20.  Morris  v,  Hogle,  37  Dl.  150,  87 

7  Ann.  Gas.  559,  4  LJl.A.(N.8.)  189.  Am.  De«.  243. 

See  Dbsctnt  and  Distbibiitioit,  vol.  1.  Wakefield  v.   Campbell,   20   Me. 

9,p.  82et8eq.  393,  37  Am.  Dee.  60  aiid  note.     See 

15.  Kdiardson   ▼.   Bntler,   82   Cal.  snpra,  par.  390,  as  to  eonrt's  power 
174,  23  Pae.  9,  16  A.  S.  R.  101.  to  fix  terms  of  sale. 

16.  See  supra,  par.  380.  2.  Hood  v.  Hammond,  128  Ala.  569, 

17.  Tenney  v.  Poor,  14  Gray  (Mass.)  30  So.  540,«86  A.  S.  R.  159. 

100,  77  Am.  Dec.  340.  8.  Shahan   v.    Shahan,   48   W.   Va. 

18.  Merrill  ▼.  Hanis,  26  N.  H.  142,  477,  37  S.  E.  552,  86  A.  S.  R.  68. 
87  Am.  Dec.  359.  See  generally,  Liens. 

W.  Hodge  v.  Fabian,  31  S.  C.  212. 
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apply  the  purchase  nuHiey,  after  paying  the  expenses  of  the  sale,  first 
to  the  satisfaction  of  the  mortgage  or  lien> 

408.  Partition  as  Affecting  Sale. — ^As  a  rule,  immediately  on  the 
death  of  an  intestate  owning  real  estate  the  heirs  are  entitled  to  institute 
partiti<m  proceedings  without  waiting  for  the  settlement  of  the  estate. 
Even  if  it  should  subsequently  appear  that  the  personal  assets  are 
insufficient  to  pay  the  decedent's  debts,  until  the  land  may  be  needed 
for  the  purpose  of  liquidating  such  debts  the  heirs  are  entitled  to  the 
separate  enjoyment  of  their  several  portions  of  the  estate,  and  may 
proceed  to  enforce  their  rights  unless  some  special  state  of  facts  should 
make  it  imjust  or  improper  that  they  should  do  so.'  The  purpose  and 
effect  of  a  decree  in  partition  is  not  to  transfer  the  title  from  the 
decedent  to  his  heir  to  whom  the  land  may  be  allotted  or  who  may 
elect  to  take  at  valuation.  It  operates  only  upon  the  parties  thereto, 
who  are  the  heirs.  The  creditors  are  not  parties,  and  as  to  them  it  is  res 
inter  alios  acta.  The  object  of  the  partition  is  to  divide  what  descends 
to  the  heirs,  which  may  be  merely  a  defeasible  estate.  Whatever  the 
estate  is,  the  final  adjudication  amounts  to  no  more  than  that  as 
against  the  other  parties  he  to  whom  the  land  has  been  adjudged  shall 
hold  it  in  severalty.  The  jurisdiction  of  the  probate  or  orphans'  court 
over  the  settlement  of  a  decedent's  estate  will  not  be  ousted  or  dimin- 
ished by  partition  between  the  heirs.*  If  after  partition  the  adminis- 
trator should  require  the  land  or  some  portion  of  it  for  the  payment 
of  debts,  it  may  then  be  sold.'  Generally  administrators  have  no 
authority  to  institute  or  maintain  proceedings  for  the  partition  of 
land  of  their  intestates,*  and  are  not  necessary  or  proper  parties  to 
proceedings  in  partition,  even  when  these  are  instituted  by  one  who  is 
not  bound  by  a  prior  sale  by  the  administrator  and  when  the  effect 
of  the  action  in  partition  will  be  to  disturb  such  prior  sale.*  Nor- 
mally neither  the  administrator  nor  the  creditors  of  the  decedent 
occupy  the  relation  of  parties  or  privies  to  the  parties  to  partition  pro- 
ceedings and  are  not  therefore  in  a  position  to  claim  that  the  parties 
thereto  are  estopped  thereby  from  showing  that  the  decedent  left  no 
interest  or  estate  in  the  lands  subject  to  the  payment  of  his  debts.  In 
like  manner  the  heirs  are  not  estopped  by  the  decree  and  proceedings 
in  partition  from  showing,  in  an  action  against  them  by  the  adminis- 
trator of  the  person  from  whom  they  inherit,  a  title  to  land  different 

4.  Myers  v.  Mott,  29  Cal.  369,  89  62  Pa.  St.  225,  91  Am.  Dee.  160. 

Am.  Dec.  49.  7.  O'Keefe  v,  Behrens,  73  Kan.  469, 

6.  Smith  v.  Smith,  132  la.  700,  109  85  Pac  555,  9  Ann.  Cas.  867,  8  IiJt.A. 

N.  W,  194, 119  A.  S.  R.  581  and  note;  (N.S.)    354;   Faran  v.  Robinson,  17 

(yKeefe  ▼.  Behrens,  73  Kan.  469,  85  Ohio  St.  242,  93  Am.  Deo.  617. 

Pac  555,  9  Ann.  Cas.  867,  8  L.R.A.  8.  Terrell  v.  Weymonth,  32  FU.  26fi, 

(N.S.)  354.     See  also  generaUy,  Pab-  13  So.  429,  37  A.  S.  R.  94. 

nxios.  9.  Manteniach  v.  Studt,  240  Dl.  464^ 

8.  Dresfaer  v.  Allentown  Water  Co.,  88  N.  E.  1000,  130  A.  S.  R.  282. 

346 


Digitizi 


ed  by  Google 


n  R.  C.  L.         EXECUTORS  AND  ADMINISTRAT0E8         H  409,  41« 

from  that  shown  in  such  partition  suit**  But  in  some  jarisdietions 
a  partition  sale  may  be  made  by  the  administrator  only,  and  if  there 
a  no  administrator  there  can  be  no  sale  until  one  is  appointed. ^^ 

Sales  of  Pertonctltj/ 

409.  Generally. — ^An  executor  or  administrator  becomes  {<«  most 
purposes  the  owner  of  the  legal  title  to  the  goods  of  his  testator,  and 
may  dispose  of  them  as  if  they  were  his  own,  except  that  he  cannot 
bequeath  them,  nor  can  they  be  taken  on  execution  for  his  debt*' 
His  powers  with  regard  to  the  sale  or  pledge  of  assets  are  much  broader 
than  those  of  a  trustee,  since  normally  he  receives  the  actual  title 
and  is  presumed  to  have  the  right  to  transfer  it.**  At  common  law, 
and  in  most  jurisdictions  to-day,  he  has  absolute  power  of  disposal 
over  the  whole  personal  property,**  including  choses  in  action.**  And 
when  thus  sold  and  disposed  of  they  cannot  be  followed  into  the 
alienee's  hands  by  creditors  of  the  estate  or  by  legatees,  either  general 
or  q>ecific,**  exe^  on  the  ground  of  fraud.*'  It  has  been  said  that 
it  would  be  very  inconvenient  if  the  creditors  could  pursue  personal 
property  ibxa  sold,  for  then  no  one  would  deal  with  an  executor 
or  administratcn:  without  examining  the  whole  account  of  assets.** 
It  seems  that  at  common  law  an  executor  or  administrator  could  even 
give  away  the  personal  effects,**  but  this  light  is  no  longer  recognized.*** 

410.  Necessity  of  Order  of  Court. — Since  an  executor  or  adminis- 
trator has  a  general  right  of  disposal  of  assets  of  a  decedent,  the  rule 
at  common  law  still  obtaining  in  some  jurisdictions  is  that  no  order 
of  the  court  is  required  to  ^eetuate  a  sale  of  the  decedent's  personal 

10.  Simpson  v.  Pearson,  31  Ind.  1,  man,  4  T.  B.  621,  2  Bev.  B^.  479, 
«9  Am.  Dec.  577.  2  Eng.  BoL  Cas.  214. 

11.  Bose  V.  Newman,  26  Tex.  131,       Note:  87  Am.  Dec.  209. 

80  Am.  Dec.  646.  15.  Beecher     t.     Buckingham,     18 

IS.  Petrie  v.  Clozk,  11  Serg.  A  R.  Conn.  110,  44  Am.  Dec.  580. 

(Pa.)  377,  14  Am.  Dee.  636.  16.  Petersen  v.  Chemical  Bank,  32 

13.  Hemmy  v.  HsiHdns,  102  Wis.  N.  T.  21,  88  Am.  Dee.  298  and  note; 
56,  78  N.  W.  177,  72  A.  S.  B.  863.  Wood's  Appeal,  92  Pa.  St.  379,  37 

14.  Wyatt  v.  Bambo,  29  Ala.  510,  Am.  Bep.  694;  Fair  v.  Newman,  4  T. 
68  Am.  Dee.  89;  Jones  v.  Atchison  T.  B.  621,  2  Bev.  B^.  479,  2  Eng.  BuL 
ft  S.  F.  R.  Co.,  150  Mass.  304,  23  N.  Cas.  214. 

E.  43,  5  L.R_A.  538;  Kent  v.  Both-  Note:  87  Am.  Dee.  209. 
well,  152  Mass.  341,  25  N.  E.  721,  9  17.  Rankin  v.  Newman,  114  CaL 
L.B.A.  258;  Petersen  v.  Chemical  635,  46  Pac.  742,  34  LJI.A.  265. 
Bank,  32  N.  Y.  21,  88  Am.  Dec  298  18.  Wood's  Appeal,  92  Pa.  St.  379, 
and  note;  Petrie  v.  Clark,  11  Seig.  &  37  Am.  Rep.  694;  Farr  v.  Newman, 
B.  (Pa.)  377, 14  Am.  Dec.  636;  Wood's  4  T.  B.  621,  2  Bev.  B^.  479,  2  Eng. 
Appeal,  92  Pa.  St  379,  37  Am.  Bep.  Bol.  Cas.  214. 

694;  Pomeroy'B  Appeal,  127  Pa.  St       19.  Sneed  t.  Hooper,  Cooke  (Tenn.) 
492,  18  AtL  4,  4  LJtJL.  367;  C3iap-  200,  6  Am.  Deo.  691. 
man  t.  City  Coonci],  30  S.  C.  549,  9       20.  Estate  of  Badoyidi,  74  Cal.  636, 
S.  E.  691,  3  LJtA.  311;  Fair  v.  New-  16  Pao.  321,  6  A.  S.  B.  408. 
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property.*  At  common  law,  not  only  was  no  order  required  but  no 
power  existed  in  any  court  to  order  an  administrator  or  executor  to  sell 
personalty.*  So,  statutes  providing  for  the  granting  of  decrees  of 
the  court  as  to  sales  of  personal  property  by  an  executor  or  adminis- 
trator are  usually  construed  to  be  for  the  protection  of  the  adminis- 
trator and  not  as  a  limitation  on  his  power.*  Under  statutes  regulating 
the  administration  of  estates  an  executor  or  administrator  may  usually 
sell  the  personal  property  of  the  estate  without  an  order  of  oourt.^ 
In  a  number  of  states,  however,  the  common  law  right  of  the  adminis- 
trator to  sell  and  dispose  of  personal  property  does  not  exist,  but  all 
sales  of  such  property  are  to  be  made  in  the  manner  prescribed  by 
statutes  upon  the  subject,*  and  the  power  of  the  representative  to 
sell  personal  property  has  been  made  dependent  on  the  assent  of  the 
probate  or  other  appropriate  court.*  In  such  jurisdictions  it  has  been 
held  that  an  executor  who  sells  personal  property  of  his  testator  with- 
out an  order  of  court  is  guilty  of  its  conversion,  and  becomes  respon- 
sible for  its  value,  with  legal  interest.'  Sometimes  the  power  of  an 
executor  or  administrator  to  sell  promissory  notes,  claims,  demands, 
rights  of  action,  bonds,  and  stocks  belonging  to  the  decedent  at  his 
death  is  taken  away  by  statute  except  in  the  case  of  the  sale  of 
desperate  claims,  and  bonds  and  stocks  necessary  to  be  sold  to  pay 
debts.* 

411.  Manner  of  Sale. — As  has  already  been  seen  in  most  jurisdic- 
tions an  executor  or  administrator  has  the  power  to  sell  the  personal 
assets  belonging  to  the  estate  *  without  an  order  of  the  court.  On  such 
a  sale  the  purchaser  is  vested  with  all  the  legal  as  well  as  the  equitable 
rights  of  the  decedent,**  and  acquires  a  title  as  perfect  as  if  made  by 
a  living  owner.**    At  common  law  the  sale  might  be  private ;  *•  but 

1.  Flynn  v.  Chicago,  G.  W.  R.  Co.,  6.  Fallon  v.  Butler,  21  Cal.  24,  81 
159  la.  571.  141  N.  W.  401,  45  L.R.A.  Am.  Dec.  140;  Wiekersham  v.  Johna- 
(N.S.)  1098;  Jelke  v.  Goldsmith,  52  ton,  104  Cal.  407,  38  Pac.  89,  43  A.  S. 
Ohio  St.  499,  40  N.  E.  167,  49  A.  S.  R.  118;  Rankin  ▼.  Newman,  114  Cal. 
R.  730;  Chapman  v.  City  Council,  30  635,  46  Pac.  742,  34  LJIA.  265. 

S.  C.  549,  9  S.  E.  591,  3  L.R.A.  311.  7.  Radovich's  Estate,  74  C»L  536, 16 

Supra,  par.  391,  as  to  orders  of  court  Pac.  321,  5  A.  S.  R.  466. 

generally.                                               '  8.  Jelke  v.  Gh)ldsmith,  52  Ohio  St. 

2.  Wyatt  V.  Rambo,  29  Ala.  510,  68  499,  40  N.  E.  167,  49  A.  S.  R.  730. 
Am.  Dec.  89.  9.  See  infra,  par.  409,  410. 

8.  Flynn  v.  Chicago  G.  W.  R.  Co.,  10.  Peterson  v.  Chemical  Bank,  32 
159  la.  571, 141  N.  W.  401,  45  L.R.A.  N.  Y.  21,  88  Am.  Dec.  298  and  note. 
(N.S.)   1098.  11.  Hnthmacher  v.  Harris,  38  Pa, 

4.  Jelke  v.  Goldsmith,  52  Ohio  St.   St.  491,  80  Am.  Dec  502. 

49f),  40  N.  E.  167,  49  A.  S.  R.  730.       12.  Drake  v.  Cloonan,  99  Mich.  121. 

5.  Citizens'  St.  R.  Co.  v.  Robbins,  57  N.  W.  1098,  41  A.  S.  R.  586;  Sneed 
128  Ind.  449,  26  N.  E.  116,  25  A.  S.  v.  Hooper,  Cooke  (Tenii.)  200,  6  Ai«. 
R.  446,  12  L.R.A.  498;  Lamb  v.  Lamb,   Dec.  691. 

1  Spears  Eq.  (S.  C.)  289,  40  Am.  Dec. 
618. 
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in  a  number  of  jurisdictions  this  rule  has  been  abrogated,  and  except 
when  specially  allowed  by  the  decree  of  a  proper  court  the  sale  is 
required  to  be  public.  Ordinarily  sales  of  personalty  by  an  executor 
OP  administrator  are  made  on  a  cash  basis.  In  some  states  provision 
is  made  for  extension  of  credit  for  a  limited  period,  such  as  one  year. 
In  such  jurisdictions  if  a  sale  is  made  on  a  credit  longer  than  that 
allowed  by  such  statutes  such  sale  may  be  held  to  be  void.**  The 
delivery  of  chattels  to  a  purchaser  at  an  administration  sale  is  suffi- 
cient if  the  purchaser,  after  the  bid,  takes  possession  without  a 
trespass.** 

412.  Pledges. — In  most  but  not  all  jurisdictions,  an  executor  is 
considered  as  having  the  power  to  borrow  money  for  purposes  con- 
nected with  the  discharge  of  his  duties,  and  to  pledge  the  assets  of 
the  estate  as  security  for  the  debt.**  Accordingly,  it  has  been  held 
that  where  a  decree  has  been  rendered  against  an  executor  he  has 
authority  to  pledge  notes,  the  property  of  the  estate,  as  security  for 
its  payment**  It  is  of  course  well  settled  that  an  executor  or  adminis- 
trator has  no  authority  to  pledge  personalty  belonging  to  the  estate 
to  secure  his  own  debts.*^  The  same  general  rules  which  govern  the 
sale  of  personal  assets  by  executors  and  administrators  as  a  rule  apply 
to  pledges  of  such  property  by  them.**  For  example,  a  pledge  of 
the  a.ssets  of  the  estate  made  to  secure  a  loan  for  the  representative's 
own  personal  benefit  is  vaUd  if  the  pledgee  has  no  knowledge  or 
notice  of  the  intended  perversion  of  the  proceeds,  but  takes  the  prop- 
erty in  good  faith,  believing  the  loan  to  be  made  for  the  benefit  of 
the  estate.**  So  it  has  been  held  that  if  a  coexecutor  who  has  the 
active  management  of  the  estate,  and  who  bears  a  good  business  and 
financial  reputation,  borrows  money  for  the  estate  in  the  course  of 
administration  from  a  person  who  does  not  know  that  the  borrower  is 
a  coexecutor  or  of  any  fraudulent  intent  on  the  part  of  the  latter, 
who  represents  that  the  loan  is  for  the  benefit  of  the  estate,  and  who 
pledges  certain  stock  as  security  for  the  loan  and  afterward  transfers 
it  to  the  lender,  the  facts  are  not  sufficient  to  put  the  latter  on  inquiry 
and  prevent  him  from  acquiring  good  title  to  the  stock.**  Where  an 
executor  or  administrator  cannot  legally  borrow  money  on  the  faith 
of  collateral  belonging  to  the  estate,  if  a  loan  is  in  fact  made  to  him 
and  the  money  borrowed  is  expended  for  the  benefit  of  the  estate, 

18.  Citizau'  St  R.  Co.  v.  Robbins,       16.  Pickens  v.  Taibozongh,  26  Ala. 

128  Ind.  449,  26  N.  EV  116,  25  A.  S.  417,  62  Am.  Dee.  728. 
E.  446,  12  L.R.A.  498.  17.  Note:  Ann.  Cas.  1912C  980. 

14.  Cnmmings  v.  Coleman,  7  Rich.       18.  Schell  t.  Deperven,  198  Pa.  St. 
Eq.  (S.  C.)  509,  62  Am.  Dec.  402.  600,  48  Atl.  813,  82  A.  S.  B.  820. 

15.  Carter   v.   Manufacturers'   Nat       19.  Hemmy  v.  Hawkins,  102  Wis. 
Bank  of  Lewiston,  71  Me.  448,  36  Am.  56,  78  N.  W.  177,  72  A.  S.  B.  863. 
Bejp.  338.  20.  Schell  v.  Deperven,  198  Pa.  St 

Note:  Ann.  Caa.  1912C  979.  600,  48  Atl.  813,  82  A.  S.  R.  820. 
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it  lias  been  held  that  this  does  not  convert  the  money  thus  illegally 
received  into  assets  of  the  intestate.* 

413.  Sales  of  Slaves. — Slaves  occupied  in  a  number  of  states  a 
peculiar  position,  which  is  worthy  of  being  mentioned  although  this 
species  of  property  has  been  abolished  by  the  thirteenth  amendment. 
Slaves  belonging  to  an  estate  were  not  allowed  to  be  sold  for  the 
payment  of  debts  until  all  the  other  property  subject  to  the  payment 
of  debts  had  first  been  sold.*  Where  an  executor  or  administrator  had 
authority  to  make  sales  of  personalty  it  seems  that  a  reversionary 
interest  in  slaves  was  not  subject  to  such  sale.*  In  some  states  statutes 
expressly  regulated  the  sales  of  slaves  and  prohibited  their  sale  with- 
out an  order  of  the  court  except  when  directed  by  the  will  of  the 
testator  so  to  do.*  Occasionally  statutes  made  a  distinction  between 
slaves  and  perishable  property,  the  latter  being  made  subject  to  prior 
liability  for  the  payment  of  debts.'  It  seems,  however,  that  in  the 
absence  of  a  statutory  definition  of  the  term  "perishable  property," 
a  sale  of  slaves  could  be  made  under  an  order  of  court  directing  the 
executor  to  sell  the  perishable  property  and  that  the  sale  passed  the 
legal  title  to  the  slaves.* 

Caveat  Emptor 

414.  Applicability  of  Doctrine  Generally. — In  practically  all  juris- 
dictions the  rule  of  the  common  law  as  to  caveat  emptor  is  applied 
as  to  sales  by  executors  and  administrators  of  property  belonging  to 
the  estate  of  the  decedent,'  whether  realty  '  or  personalty,*  and  both 
as  to  title  and  as  to  soundness  or  quality.**  The  purchaser  is  bound 
to  take  notice  of  the  authority  of  the  representative,  which  is  to  sell 
only  the  interest  which  the  intestate  had  at  his  death.**    So  he  must 

1.  Bank  of  Newton  County  v.  Smith  ▼.  Wildman,  178  Pa.  St  245, 
American  Bonding  Co.,  141  Ga.  326,  35  Atl.  1047,  56  A.  S.  R.  760,  36 
80  S.  E.  1003,  50  L.R.A.(N.S.)  1089.  L.R.A.  834;  Thompson  v.  Hunger,  15 

2.  Withers  V.  Patterson,  27  Tex.  491,  Tex.  523,  65  Am.  Dec.  176;  Matson 
86  Am.  Dec.  643.  v.  Johnson,  48  Wash.  256,  93  Pac.  324, 

3.  May  ▼.  May,  .7  Fla.  207,  68  Am.  125  A.  S.  R.  924.  See  generally, 
Dec.  431.  Sales. 

4.  Herron  v.  Marshall,  5  Humph.  8.  Owen  v.  Slatter,  26  Ala.  547,  62 
(Tenn.)  443,  42  Am.  Dec.  444.  Am.  Dec.  745;   Wells  v.  Harper,  81 

6.  Bntson   v.   Murrell,   10    Humph.  Ga.  194,  6  S.  E.  913,  12  A.  S.  R.  310; 

(Tenn.)  301,  51  Am.  Dec.  707.  Mantemach  v.  Studt,  240  Dl.  464,  88 

6.  Steele  v.  Wyatt,  23  Ala.  764,  58  N.  E.  1000,  130  A.  S.  R.  282;  Gjer- 
Am.  Dec.  317.  stadengen  v.  Van  Duzen,  7  N.  D.  612, 

7.  Bums  V.  Hamilton,  33  Ala.  210,  76  N.  W.  233,  66  A.  S.  R.  679;  Lynch 
70  Am.  Dpc.  570  and  note;  Lindsay  v.  v.  Baxter,  4  Tex.  431,  51  Am.  Dec. 
Cooper,  94  Ala.  170,  11  So.  325,  33  735  and  note. 

A.  S.  R.  105,  16  L.R.A.  813;  Halleek       9.  Note:  78  A.  S.  R.  193. 
V.  Guy,  9  Cal.  181,  70  Am.  Dec.  643;       10.  W&e  v.  Houghtim,  41  Mi.ss.  370, 
Motley  V.  Motlev,  53  Neb.  375,  73  N.  93  Am.  Dec.  258  and  note. 
W.  738,   68  A.   S.   R.   608;   Bcall  v.       11.  Lindsay  v.  Cooper,  94  Ala.  170, 
Price,  13  Ohio  368,  42  Am.  Dec.  204;   11  So.  3:ffi,  33  A.  S.  R.  105,  16  L.R.A. 
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determine  for  hiniself  whether  the  proceedmgs  are  legal  and  suffi- 
ciently regular  to  authorize  the  sale,**  and  whether  the  land  does  in 
fact  form  part  of  the  decedent's  estate.**  He  must  examine  the  title  ** 
and  the  record  to  know  what  he  is  haying.  Thus,  he  may  be  held 
to  a  knowledge  that  the  dower  of  the  widow  of  the  decedent  remains 
as  an  incumbrance  upon  the  land.**  It  is  also  his  duty  to  measure 
the  land  before  the  sale  is  confirmed.  Having  failed  to  do  so,  and 
accepting  a  deed  for  the  land,  paying  part  of  the  purchase  price  and 
giving  a  bond  for  the  balance,  he  is  not  entitled  to  a  deduction  from 
ti]e  bond  because  there  were  a  few  less  acres  than  at  first  supposed.** 
Some  courts  have  said  that  the  rule  of  caveat  emptor  may  even 
be  extended  to  those  defects  of  title  which  an  examination  of  the 
records  and  other  muniments  of  title  does  not  disclose,  and  to  secret 
equities  which  no  ordinary  diligence  can  detect.*' 

415.  Right  of  Purchaser  to  Relief. — ^Under  the  operation  of  the 
rule  of  caveat  emptor  in  sales  by  administrators,  a  mere  defect  of 
title  cannot  avail  the  purchaser  either  as  a  defense  to  an  action  for 
the  purchase  money  or  as  a  groimd  for  rescinding  the  contract.** 
Although  he  may  pay  the  purchase  money  and  get  no  title,  yet  if  he 
obtained  no  warranty  and  if  at  the  time  of  the  sale  there  was  no  fraud 
and  no  mistake  or  ignorance  of  any  material  fact,  he  has  no  right  to 
relief  in  a  court  of  equity.  He  cannot  found  a  right  to  relief  on  his 
mere  ignorance  or  mistake  of  law.**  So,  one  knowing  the  title  to  be 
defective  bu3^  land  at  his  own  risk,  and  is  not  entitled  to  compensation 
from  tibe  rightful  owner  for  improvements  placed  upon  it  when  such 
owner  seeks  to  recover  the  land  in  ejectment,  although  the  latter  may 
have  known  that  the  improvements  were  being  made  and  interposed 
no  objection.**  And  no  lien  on  premises  unlawfully  sold  at  probate 
sale  is  created  by  use  of  money  received.  What  liie  representative 
receives  without  lawful  authority  does  not  concern  the  estate,  and  he 

813;  Worthy  ▼.  Johnson,  8  Ga.  236,  14.  Motley  v.  Motley,  53  Neb.  376, 

52  Am.  Dee.  399;  Frost  v.  Atwood,  73  N.  W.  738,  68  A.  S.  E.  608. 

73  Mich.  67,  41  N.  W.  96, 16  A.  S.  B.  15.  Owen  v.  Slatter,  26  Ala.  647,  62 

560;    Williamson    ▼.    Williamson,    3  Am.  Deo.  746. 

Smedes  &  M.  (Miss.)  716,  41  Am.  Deo.  16.  Sackett  v.  Twining,  18  Pa.  St. 

636;  Motley  v.  Motley,  53  Neb.  375,  199,  57  Am.  Dee.  699. 

73  N.  W.  738,  68  A.  S.  B.  608;  Hamil-  17.  Lindsay  v.  Cooper,  94  Ala.  170, 

ton  v.  Pleasants,  31  Tex.  638,  98  Am.  11  So.  325,  33  A.  S.  E.  105,  16  L.R.A. 

Dec.  551.  813. 

12.  Gjerstadengen    ▼.    Van    Dusen,  18.  Thompson  v.  Monger,  15  Tex. 
7  N.  D.  612,  76  N.  W.  233,  66  A,  8.  E.  523,  66  Am.  Deo.  176. 

679;  Smith  v.  Wildman,  178  Pa.  St.  19.  Bums  v.  Hamilton,  33  Ala.  210, 

245,  35  Atl.  1047,  66  A.  8.  E.  760,  36  70  Am.  Dee.  670  and  note. 

L.R.A.  834.  20.  Walker  v.  Qnigg,  6  Watts  (Pa.) 

13.  Ojerstadengen    t.    Van    Diuen,  87,  31  Am.  Deo.  462.     -           ' 
7  N.  D.  612,  76  N.  W.  233,  66  A.  S.  E. 

679. 
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can  no  more  create  a  lien  by  spending  that  money  than  by  spending 
any  other.*  The  application  of  the  doctrine  of  caveat  emptor  has 
been  denied,  however,  where  the  title  sold  was  based  solely  on  a 
fraudulent  certificate  purporting  to  have  been  issued  by  a  board 
of  land  commissioners  but  which  was  absolutely  void,  especially  as 
it  was  considered  to  be  against  public  policy  to  sustain  the  transaction. 
In  such  a  case  the  purchaser's  defense  against  an  action  for  the 
purchase  price  was  sustained.' 

416.  Effect  of  RepresentatiTe's  Fraud  Generally. — ^In  the  absence 
of  bad  faith  or  facts  sufficient  to  put  the  purchaser  npon  inquiry,  he 
is  protected  as  against  the  fraud  of  the  representative  in  dealing  with 
personalty.'  Notwithstanding  the  fact  that  an  executor  or  adminis- 
trator in  selling  or  pledging  the  personalty  of  the  estate  is  acting 
improperly  or  fraudulently,  such  sale  or  pledge  will  usually  be  upheld 
as  valid  as  against  the  estate  if  it  is  based  on  a  valuable  consideration, 
and  the  vendee  or  pledgee  has  no  notice,  actual  or  constructive,  that 
the  executor  or  administrator  is  acting  improperly  in  making  the 
sale  or  pledge.^  In  such  cases  a  sale  may  be  upheld  although  the 
executor  or  administrator  acted  in  bad  faith  and  with  the  intent  and 
for  the  purpose  of  converting  the  proceeds  of  the  sale  to  his  own 
use.*  The  purchaser  cannot  be  expected  to  know  that  the  sale  or 
pledge  is  not  being  properly  made  in  due  course  of  administration,* 
and  is  not  required  to  look  into  the  accounts  of  the  personal  repre- 
sentative to  ascertain  whether  he  is  faithfully  administering  his  trust, 
but  may  rely  on  the  presumption  of  law  to  that  effect.'  So  the  fact 
that  the  legal  title  to  the  stock  was  known  to  have  previously  been  in 
the  executor,  and  that  the  title  of  the  holder  appeared  on  its  face 
to  have  been  derived  from  him  in  his  representative  capacity,  does 
not  standing  alone  necessarily  raise  a  suspicion,  or  put  a  purchaser 
on  inquiry,  for  the  reason  that  it  is  the  executor's  primary  duty  to 
dispose  of  the  assets  and  settle  the  estate.*  Similarly,  a  purchaser  or 
person  accepting  securities  in  pledge  is  not  required  to  investigate  the 
ownership  of  securities  bought  by  or  pledged  to  him  when  no  sus- 
picious fact  appears  putting  him  on  inquiry.*     And  the  fact  that 

1.  Frost  V.  Atwood,  73  Mieh.  67,  41       6.  Jelke  v.  Ooldsmith,  52  Ohio  St 
N.  W.  96, 16  A.  S.  R.  560.  id9,  40  N.  E.  167,  49  A.  S.  R.  730. 

2.  Roehl  T.  Pleasants,  31  Tex.  46,       6.  Shaw  v.  Spencer,  100  Ma«.  382, 
48  Am,  Dec.  514.  97  Am.  Dec.  107,  1  Am.  Rep.  116. 

8.  Murray  v.  Blatchford,  1  Wend.  7.  Wright  v.  Zeigler,  1  Ga.  324,  44 

(N.  Y.)  583,  19  Am.  Dec.  537;  ScheU  Am.  Dec.  656. 

V.  Deperven,  198  Pa.  St.  600,  48  AtL  8.  Wood's  Appeal,  92  Pa.  St.  379, 

813,  82  A.  S.  R.  820.  37  Am.  Rep.  694. 

4.  Sutherland  v.  Brush,  7  Johns.  Ch.  9.  Carter    ▼.    Manafaetnrers'    Nat 

(N.  Y.)  17, 11  Am.  Dec.  383  and  note;  Bank  of  Lewiston,  71  Me.  448,  36  Am. 

Schell  V.  Deperven,  198  Pa,  St.  800,  Eep.    338;    Sutherland    v.    Brush,    7 

48  Atl.  813,  82  A.  S.  R.  820.  Johns.  Ch.  (N.  Y.)  17,  U  Am.  Dee. 

Note:  Ann.  Gas,  1912C  980.  383  and  note.  ,^ 
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personalty  fraudulently  pledged  by  an  executor,  without  knowledge 
by  the  pledgee  of  the  fraud,  was  specifically  bequeathed  to  the  execu- 
te as  trustee,  has  been  held  not  to  impose  a  greater  duty  of  making 
inquiry  than  if  the  property  had  been  a  simple  asset  of  the  estate.** 
On  the  other  hand  in  all  sales  made  by  an  administrator  or  executor, 
acting  under  an  order  of  the  court,  t^e  purchaser,  at  his  own  peril, 
is  required  to  ascertain  the  grounds  and  authority  of  tiha  fiduciary, 
not  from  his  declarations  at  the  time  of  the  sale,  but  from  the  orders 
ol  court  and  the  statutes  of  the  state  in  regard  to  his  qtedal  duties  in 
the  premises.*' 

417.  Knowledge  of  Fraud. — ^When  the  purchaser  knows,  from  the 
very  face  of  the  proceeding  that  the  representative  is  acting  fraudu- 
I«itly,  as,  for  instance,  that  he  is  applying  the  assets  to  his  own  private 
purposes,  the  purchaser  may  be  held  accountable  as  to  such  fraud.** 
Nor  does  a  purchaser  with  knowledge  of  the  representative's  violation 
of  his  trust  acquire  any  title.**  And  where  property  belon^g  to  the 
estate  is  sold  or  pledged  by  the  executor  or  administrator  for  his  own 
use,  and  the  pledgee  has  actual  constructive  notice  of  that  fact,  the 
pledge  is  not  valid  as  against  the  estate.**  Nor  is  it  necessary  that 
the  purchaser  should  have  an  actual  knowledge  of  the  particular  fraud 
intended.  If  anything  appears  calculated  to  excite  iaa  attention,  the 
party  is  considered  in  equity  as  having  knowledge  of  all  that  the 
inquiry  would  have  disclosed.**  Thus,  the  fact  that  the  executor 
applies  the  assets  in  payment  of  his  own  debt  is  of  itself  considered 
a  circumstance  of  suspicion,  which  ought  to  put  the  purchasing  cred- 
itor on  inquiry  as  to  the  propriety  of  the  transaction,**  and  may  even 
permit  ground  for  an  injunction  against  the  collection  of  a  note  so 
used  and  assigned,  as  between  the  administrator  de  bonis  non,  ap- 
pointed after  the  resignation  of  the  assignor,  and  the  assignee  with 
notice  of  the  fraud.*^  Where  an  assignee  receiving  a  bond  from  an 
administrator  knows  that  it  was  taken  by  his  assignor  in  liquidation 
of  a  debt  due  the  estate,  he  has  the  burden  of  proving  the  fairness  of 

10.  Sehell  v.  Depearven,  198  Pa.  St.  5  Rand.  (Ya.)  195,  16  Am.  Dee.  741. 
600,  48  Atl.  813,  82  A.  S.  R.  820.  14.  Prosser  v.  Leadiennan,  4  How. 

11.  Hamilton  t.  Pleasaats,  81  Tex.   (Ifiaa.)  237,  34  Am.  Dee.  12L 
638,  98  Am.  Dee.  651.  Note:  Ann.  Gas.  1912G  981. 

12.  Garter  ▼.  ManofactorerB'  Nat.  15.  Tillman  v.  Thomas,  87  Ala.  3ZI, 
Bank  of  Lewiston,  71  Me.  448,  36  Am.  6  So.  151,  13  A.  S.  B.  42;  Smith  ▼. 
Bep.  338;  Mniray  v.  Blatchford,  1  Forteseue,  46  N.  G.  127,  57  Am.  Deo. 
Wend.  (N.  Y.)  583, 19  Am.  Dec.  637;  693. 

Field  V.  SchieAelin,  7  Johns.  Ch.  (N.      16.  Shaw  ▼.  Speneer,  100  Mass.  382, 

Y.)  160, 11  Am.  Dee.  441.  97  Am.  Dee.  107,  1  Am.  Bep.  115. 

Note:  11  Am.  Dec.  387,  388.  17.  Scott  v.  Searles,  7  Smedes  &  M. 

13.  Swink  v.  Snodgraas,  17  Ala.  663,   (Miss.)  498,  46  Am.  Dee.  317, 
52  Am.  Dec.  190;  Giafl  v.  Cartleman, 

B.  G.  L.  VoL  ZI^-23.         363 
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the  transaction.*'    Of  course  actual  collusion  between  the  executor  and 
the  parcha^er  invalidates  the  sale.** 

418.  Duty  to  See  to  Application  of  Purchase  Money. — ^In  all  cases 
in  which  an  executor  or  administrator  sells  land  for  the  payment  of 
debts,  he  must  account  for  the  proceeds  to  the  probate  court.'**  A 
failure  to  make  such  account  or  to  apply  the  proceeds  to  the  proper 
purposes  required  by  law  may,  though  not  necessarily,  affect  the 
validity  of  the  sale  and  the  title  of  the  purchaser.  The  general  prin- 
ciple is  that  when  a  trust  to  sell  and  raise  money  is  created  by  a  deed 
through  which  the  purchaser  traces  his  title  he  must  look  to  the 
proper  application  of  the  money,  but  that  when  the  law  creates  the 
trust  the  purchaser  is  not  obliged  to  apply  the  money  further  than 
to  pay  it  to  the  trustee.*  Since,  therefore,  an  executor  or  adminis- 
trator in  making  sales  acts  under  a  trust  created  by  law  the  purchaser 
is  normally  relieved  of  the  duty  to  see  to  the  proper  application  of 
the  purchase  money.'  And  though  where  a  trust  is  created  for  the 
payment  of  specific  debts  or  for  a  special  object  the  purchaser  may  be 
bormd  to  look  to  its  application,*  this  exception  operates  only  when 
the  debts  are  described  specifically  and  the  direction  to  pay  them  does 
not  amount  to  a  mere  charge  of  the  debts  generally  on  the  land.* 
Where  the  sale  is  made  under  the  order  of  a  court  it  is  treated  as 
judicial,  and  additional  protection  is  thereby  conferred  on  the  pur- 
ehaser.'  But  it  has  been  held  that  one  who  purchases  a  non-negotiable 
chose  in  action  from  an  administrator  under  siispidous  circumstances 
is  bound  to  see  to  the  proper  application  of  the  purchase  money,  and 
unless  he  does  so  he  shows  no  superior  equity  and  cannot  recover 
against  the  parties  liable  on  such  chose  in  action.* 

Sales  by  Co-exeeiUorB  and  Survivonhdp  <u  to  Salet 

419.  Necessity  of  All  Co-executors  Qualifying  and  Joining  in  Sale. — 
It  was  a  rule  of  tiie  early  common  law  that  when  a  power,  not  coupled 
with  an  interest,  was  given  by  will  to  two  or  more  persons  as  executors 

18.  fisher  ▼.  Bassett,  9  Leigh  (Va.)  Ohio  21,  pt.  1,  28  Am.  Dee.  616,  ovar- 
119,  33  Am.  Dee.  227.  ruled  on  another  point  by  White  t. 

19.  Swink  V.  Snodgrass,  17  Ala.  653,  Denman,  1  Ohio  8t.  HI;  Petrie  T. 
52  Am.  Dec.  190;  Wood's  Appeal,  92  Clark,  11  Serg.  &  B.  (Pa.)  377,  14 
Pa.  St  379,  37  Am.  Rep.  694.  Am.  Dec.  636;  Wood's  Appesl,  92  Pa. 

20.  Goodwin  t.  Jones,  3  Mass.  314,  St.  379,  37  Am.  Rep.  694. 

2  Am.  Dec  173;  Hocking  Valley  R.  8.  Wright  v.  Zeigler,  1  Ga.  324,  44 

Co,  ▼.  White,  87  Ohio   St.  413,  101  Am.  Dec.  656. 

N.  E.  354,  Ann.  Cas.  1914A  190.  4.  Meeks    v.    Thompson,    8    Orat 

1.  MuaKngum  Bank  v.  Carpenter,  7  (Va.)  134,  58  Am.  Dee.  134. 
Ohio  21  pt.  1,  28  Am.  Dec.  616,  over-  Note:  5  L.R^.(N.S.)   370. 

ruled  on  another  point  by  White  v.  6.  Linman  v.  Rigg^ins,  40  La.  Anxt. 

Denman,  1  Ohio  St.  111.    See  Judicial  761,  5  So.  49,  8  A.  S.  R.  649. 

Sales  ;  Mortqages  ;  Tbcsts.  6.  Beecher  v.  Buckingham,  18  Coon. 

2.  Muskingum  Bank  v.  Carpenter,  7  110,  44  Am.  Dee.  680. 
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to  sell  land,  it  coi^d  not  be  executed  unless  all  the  executors  joined. 
In  case  one  died,  renounced  the  executorship,  or  declined  to  join  in 
the  execution  of  the  power,  the  surviving  or  acting  executors  could 
not  make  a  valid  sale.  This  rule,  however,  has  long  since  been  de- 
parted from,  both  in  England  and  the  United  States,  and  the  law  now 
is  that  if  one  or  more  of  the  persons  named  as  executors  die,  refuse 
to  act,  renounce  the  executorship,  or  fail  to  qualify,  the  others  who 
do  qualify  and  act  may  make  a  valid  execution  of  the  power.^  It  was 
to  obviate  the  limitations  and  restrictions  of  the  early  common  law 
that  the  act  of  21  Henry  VIII  was  passed,  which,  in  substance,  pro- 
vided ihat  the  qualified  and  acting  executor  might  execute  a  power 
of  sale  when  the  other  executors  named  in  the  will  refused  to  take  upon 
themselves  the  administration  and  charge  of  such  will.  This  statute 
<a  its  equivalent  exists  in  many  of  the  states  of  this  coimtry,  and 
under  it  the  executor  who  qualifies  and  acts  may  execute  a  power  of 
sale  conferred  upon  the  executors  named  in  ihe  will.'  At  the  com- 
mon law  a  distinction  is  drawn  between  a  power  of  sale  given  to 
executors  in  their  ofEcial  character  and  a  power  conferred  upon  the 
particular  individuals  who  are  the  executors.'  In  the  first  case  all 
the  executors  who  qualify  are  considered  as  answering  the  description 
and  as  being  authorized  to  execute  the  power,  but  in  the  last  case  a 
part  of  them  cannot  act  because  of  the  personal  confidence  reposed 
in  them  jointly.*'  So  a  q>ecial  trust  as  to  the  sale  and  conveyance 
of  land  conferred  by  a  will  on  three  executors  cannot  be  executed 
by  one  of  them  selling  and  making  a  deed.  Such  a  deed  could  not 
be  upheld  by  parol  evidence  tending  to  show  that  the  other  two 
executors  took  no  active  part  in  administering  the  estate,  and  that 
the  executor  making  the  sale  and  conveyance  was  the  managing  execu- 
tor.** And  where  a  power  to  sell  was  conferred  by  a  testator  upon 
bis  two  daughters  as  trustees  and  executricee,  it  was  held  that  it  could 
be  executed  only  by  both  of  them  acting  jointly.*'  But  except  where 
such  limitations  of  personal  confidence  exist,  a  power  to  sell  given  by 
a  will  to  several  executors  may  be  exercised  by  those  who  qualify,** 
though  it  has  been  said  that  in  order  to  entitle  one  of  a  number  of 
executors  to  execute  a  power  of  sale  it  must  be  shown  that  the  others 
not  only  failed  to  qualify  but  refused  to  do  so.**    Where  three  execu- 

7.  Note:  127  A.  S.  R.  389.    See  in-   Ga.  472,  66  S.  E.  168,  134  A.  S.  R. 
tra,  par.  421.     See  also  infra,  par.  213. 

478  et  seq.,  as  to  sales  under  wills.  12.  Coleman   v.   Connolly,   242   III. 

And  see  generally,  Powers.  574,  90  N.  E.  278, 134  A.  8.  E.  347. 

8.  Note:  80  A.  S.  R.  100.  ,  ^^-^t' 7*  ^^  ^  ^.  C.  223,  1 

9.  Miller  V.  White,  1  N.  C.  223,  1  ^^^'S'' Il'^^V.' eTzZ.1 

,;   Jf ;  o  „    ,r     -    '^^  Smith,  3  Bin.  (Pa.)  69,  5  Am.  Dec. 

10.  Roberts    v.    Stanton,    2    Mnnf.   352. 

(Va.)  129,  5  Am.  Dec.  463.  14.  Cdeman   v.    Connelly,   242   HL 

11.  Weeks  v.  Hosch  Lmnber  Co.,  133   574,  90  N.  E.  278, 134  A.  S.  R.  347. 

366 


Digitized  by 


Google 


f  420  EXECUTOES  AND  ADMINISTRATORS  U  R.  C.  L. 

tors  were  ^ven  power  to  sell  to  satisfy  debts,  and  only  two  qualified, 
and  the  other  never  intermeddled  but  did  not  formally  renounce, 
it  was  held  that  a  sale  by  -the  two  executors  twenty  years  after  the 
testator's  death  was  valid,  the  other  then  living  and  not  refusing  to 
join.**  It  has  been  said  that  in  such  cases  the  executor  who  did  not 
qualify  may  be  presumed  to  have  renounced  his  right  to  administer 
and  the  sale  may  be  upheld  on  this  ground."  It  is  believed,  however, 
that  the  correct  reason  for  the  rule  is  that  the  power  is  not  deemed  to 
be  vested  in  the  executors  through  personal  confidence  in  them  as 
individuals,  unless  it  is  so  indicated  in  the  will.*' 

420.  Necessity  of  Joinder  by  All  Who  Qualify. — Since  a  power  of 
sale  conferred  in  a  will  is  in  the  nature  of  a  trust,  the  rule  in  regard 
to  trustees  that  all  must  act,**  rather  than  the  rule  as  to  co-admini»- 
trators  and  co-executors  in  the  ordinary  performance  of  adminis- 
tration duties,  that  anyone  may  act,**  reqmres  that  all  the  executors 
who  qualify  must  join  in  the  execution  of  a  power  of  sale.**  It 
cannot  be  delegated  by  one  to  the  other,  and  an  agreement  for  a  sale 
entered  into  by  one  co-executor  for  himself  and  the  other  is  not  valid 
and  cannot  be  specifically  enforced.*  So,  although  a  sole  executor 
may  necessarily  be  able  to  act  alone,  as  soon  as  a  co-executor  is  ap- 
pointed the  co-operation  of  both  is  necessary  in  selling  property 
belonging  to  the  estate.  For  example,  it  has  been  held  that  where 
an  executor  had  power  to  authorize  on  agent  to  sell  land,  but  the  con- 
tract of  sale  was  not  made  until  another  person  qualified  as  co-execu- 
tor, and  he  refused  to  recognize  the  agreement,  tiie  agent's  authority 
terminated  and  the  sale  could  not  be  completed.*  These  limitations 
do  not,  of  course,  apply  where  statutes  provide  that  in  case  there  are 
more  than  two  executors  or  administrators  the  act  of  a  majority  is 
valid ;  under  such  statutes  it  would  seem  that  a  majority  of  the  execu- 
tors or  administrators  who  qualify  may  execute  a  power  of  sale  con- 
teined  in  the  will;  and  in  some  stetes  the  restrictions  appear  to  have 
been  wholly  abolished  even  when  the  sale  is  made  by  less  than  a 
majority  of  the  executors  acting  under  a  testamentary  power  of  sale.* 
Nor  do  they  apply  where  a  sale  is  made  in  due  course  of  the  adminis- 

15.  Marr  v.   Peay,  6  N.  C.  84,  5  S.  R.  162;  Trogden  v.  Williams,  144 
Am.  Dec.  521.  N.  C.  192,  56  S.  E.  865,  10  L.R.A. 

16.  Nelson  v.  Camngton,  4  Munf.  (N.S.)    867;    Taylor   v.    Galloway,   1 
(Ta.)  332,  6  Am.  Dec.  619.  Ohio  232, 13  Am.  Dec.  605. 

17.  Marr  t.  Peay,  6  N.  C.  84,  5  Am.      Note:  80  A.  S.  R.  96. 

Dee.  521.  '  1.  Wilson  t.  Mason,  158  HL  304, 42 

18.  See    also    generaOy,    Powers;  N.  E.  134,  49  A.  S.  R.  162. 

Trusts.  2.  Coleman  v.  Connolly,  242  SL  874, 

19.  See  infra,  par.  493.  90  N.  E.  278, 134  A.  S.  R.  347. 

20.  Floyd  v.  Johnson,  2  Litt.  (Ky.)  3.  Roberts  v.  Stanton,  2  Monf.  (Y*.) 
109,  13  Am.  Dec.  255;  Wilson  v.  Ma-  129,  5  Am.  Dec.  463. 

•on,  158  DL  304,  42  N.  B.  134,  49  A.      Note:  127  A.  S.  B.  390. 
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tratioD  of  the  estate  and  not  while  acting  under  a  testamentary  power. 
One  of  two  or  more  executors  or  administrators  may,  at  the  common 
law,  by  virtue  of  his  authority  over  the  entire  personal  estate  of  the 
decedent,  sell  or  assign  the  personal  assets  of  the  estate  as  fully  as 
though  his  associates  joined  in  the  transfer.* 

421.  Survivorship  as  to  Powers  of  Sale. — ^In  determining  whether 
a  power  of  sale  survives  or  not  the  principle  has  become  established 
that  a  power  given  by  a  will  to  the  executors  to  sell  real  estate  sur- 
vives where  it  is  coupled  with  a  legal  or  equitable  interest  in  the 
estate  or  with  a  trust,  the  execution  of  which  depends  upon  the  sale ;  ^ 
but  will  not  survive  where  it  is  not  coupled  with  an  interest.'  If  land 
is  devised  to  executors  to  be  sold,  or  if  it  is  devised  to  be  sold  by 
executors  for  the  payment  of  debts,  it  is  said  to  be  coupled  with  an 
interest.'  But  a  mere  direction  in  a  will  to  the  executors  to  sell 
lands,  without  any  words  vesting  in  them  an  interest  in  the  land, 
or  creating  a  trust,  constitutes  a  naked  power  which  does  not  survive.^ 

422.  Powers  of  Sale  Passing  to  Administrators  De  Bonis  Non. — 
The  same  general  principles  which  control  the  exercise  of  a  power 
of  sale  by  less  than  the  entire  number  of  co-executors  apply  in  deter- 
mining whether  a  power  of  sale  will  survive  on  the  death  of  the 
executors  so  that  it  may  be  exercised  by  an  administrator  de  bonis 
non.*  While  a  testator  may  impose  a  personal  trust  in  his  executors, 
placing  confidence  in  their  discretion  because  he  knows  them,  this  is 
not  the  case  in  regard  to  administrators  de  bonis  non  concerning  whom 
he  can  know  nothing.  Hence  courts  have  refused  to  hold  that  he 
intended  to  give  a  power  to  sell  to  an  administrator  de  bonis  non.*" 
So,  where  the  power  is  discretionary  and  involves  a  personal  trust, 
it  will  not  devolve  upon  an  administrator  with  the  will  annexed,  but 
where  the  power  is  clearly  not  intended  to  be  a  personal  one,  but  was 
evidently  conferred  upon  the  executor  by  virtue  of  the  office,  it  is  held 
to  pass  to  such  administrator.**  Moreover,  in  order  that  a  power  of 
sale  contained  in  a  will  shall  pass  to  the  administrator  with  the  will 
annexed,  it  most  be  for  an  administrative  purpose,  and  not  to  execute 
a  personal  trust.*'    And  as  an  administrator  de  bonis  non  does  not 

4.  Beeeher  y.  Bnckingham,  18  Conn.  7.  Taylor  v.  Galloway,  1  Ohio  232, 
110,  44  Am.  Dee.  680;  Schell  v.  Deper-  13  Am.  Dec.  605. 

ven,  198  Pa.  St.  600,  48  AtL  813,  82  8.  Note:  87  Am.  Dee.  214. 

A.  S.  R.  820.  0.  See  infra,  par.  626,  as  to  ezeen- 

Note :  127  A.  S.  R.  387.  tors  de  bonia  non. 

5.  Wilson  V.  Snow,  228  U.  S.  217,  33  10.  Grouse  v.  Peterson,  130  Cal.  169, 
8.  Ct.  487,  57  U.  8.  (L.  ed.)  807,  50  62  Pac.  475,  615,  80  A.  S.  R.  89  and 
L.R.A.(N.S.)  604  and  note;  Osgood  v.  note;  Moody  v.  Vandyke,  4  Bin.  (Pa.) 
Franklin,  2  Jolms.  (N.  Y.)  1,  7  Am.  31,  6  Am.  Dee.  385. 

Dec  513  and  note.  11.  Bigelow  v.  Cady,  171  III.  229,  48 

6.  Cain  v.  McCan,  3  N.  J.  L.  438,  4  N.  E.  974,  63  A.  S.  R.  230. 
Am.    Dec'.   384.      See   also   generally,  Note:  29  L.B.A.(N.S.)  266. 
PowEBS.  12.  Grouse  v.  Peterson,  130  Cal.  109, 
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succeed  to  any  powers  except  those  conferred  by  the  law  and  which 
devolve  upon  the  office  of  executor  as  such,  and  usually  among  these 
powers  is  included  no  authority  relative  to  the  real  estate  of  the  testa- 
tor, it  necessarily  follows  that  generally  he  cannot  execute  a  power 
of  sale  conferred  by  the  will  where  no  donee  of  the  power  is  named,^* 
It  has  even  been  held  that  a  discretionary  power  given  by  a  foreign 
will  to  an  executor  named  therein  does  not  pass  to  an  administrator 
with  the  will  annexed  so  as  to  authorize  a  sale  of  lands  without  author- 
ization of  the  probate  court  and  for  a  purpose  not  administrative, 
although  by  the  law  of  the  state  of  the  domiciliary  administration  an 
admiaistrator  with  the  wUl  annexed  is  given  the  same  power  to  sell 
lands  as  the  person  named  in  the  will  as  executor.**  But  where  the 
direction  to  sell  in  a  will  is  imperative,  the  power  passes  to  the  admin- 
istrator with  the  will  annexed,  though  the  executor  was  vested  with 
discretion  as  to  the  time  and  terms  of  Sie  sale  and  the  price.*'  In  pass- 
ing it  may  be  noted  that  a  power  of  sale  vested  in  an  executor  for  the 
benefit  of  a  minor  will  not  on  the  executor's  death  pass  to  the  minor'a 
guardian.  For  example,  it  has  been  decided  that  whOTe  properly  is  de- 
vised to  a  minor,  provided  she  reaches  the  age  of  twenty-one  years  or 
leaves  issue,  and  the  executor  is  given  power  to  dispose  of  the  whole  of 
the  estate  for  the  support,  clothing  and  education  of  the  minor,  but  dies 
without  executing  the  power,  it  does  not  pass  to  the  minor  or  her 
guardian  so  as  to  become  subject  to  a  probate  sale,  and  a  sale  made 
by  the  guardian  under  the  order  of  court  is  void.** 

Purch£ue  by  Executor  or  Adminigtrator  '   .  fi 

423.  Limitation  on  Right  of  Purchase. — Since  an  executor  or  an 
administrator  is  an  officer  designated  by  law  for  a  special  purpose,  and 
is  clothed  with  a  particular  trust,  the  principle  ia  fimdamental  that 
he  has  no  li^t  to  enter  into  a  private  contract  that  may  interfere 
with  the  duties  prescribed  by  law,*'  or  to  create  in  himself  in  any 
way  an  interest  opposite  to  tiiat  of  the  party  for  whom  he  acts,**  or 
to  deal  in  any  way  with  the  estate  for  his  own  benefit**  Therefore 
the  law  forbids  him  to  act  in  the  double  capacity  of  seller  and  buyer,** 

02  Pao.  476,  616,  80  A.  8.  R.  89  and  and  note;  Myen  v.  Hodges,  2  Watta. 

note.  (Pa.)  381,  27  Am.  Dec  319. 

15.  Note:  80  A.  S.  R.  106.  18.  Faucett    v.    Faaeett,    1    Bndi. 
14.  Grouse  v.  Peterson,  130  Cal.  169,  (Ey.)  511,  89  Am.  Deo.  639. 

62  Pae.  475,  615,  80  A.  S.  R.  89  and  19.  Mosely  v.  Lane,  27  Ala.  62,  62 

note.  Am.  Dec.   752;   Sheldon  ▼>  Rice,  30 

16.  Grouse  v.  Peteison,  130  CaL  169,  Mich.  296,  18  Am.  Rep.  136;  Mnlford 
62  Pae.  475,  616,  80  A.  8.  R.  89.  v.  Minch,  11  N.  J.  Eq.  16,  64  Am.  Dee. 

16.  Burroughs  v.  Cutter,  98  Me.  178,  472.    See  generally,. Tbusts. 

56  Atl.  649,  99  A.  S.  R.  392.  20.  Brackenridge     v.     Holland,     2 

17.  CoDier  v.  CoUier,  137  Ga.  668,    Blackf.  (Ind.)  377,  20  Am.'Dee.  123; 
74  S.  E.  276,  Ann.  Gas.  1913A  1110   Dawes  v.  Boylston,  9  Mass.  337,  6  Am. 

368 


Digitized  by 


Google 


U  B.  C.  L.         EXECUTORS  AND  ADMINISTRATORS  f  424 

because  of  the  obvious  conflict  between  official  duty  and  personal 
interest,  in  that  as  a  buyer  he  is  interested  in  procuring  the  property 
at  tiie  lowest  possible  price,  while  as  seller  his  duty  requires  him  to 
obtain  the  highest  price  at  which  the.  property  may  be  fairly  sold.* 
In  some  states  a  purchase  by  a  personal  representative  t^  his  own 
sale  is  held  to  be  absolutely  void,'  but  the  weight  of  aathcnity  is  very 
decidedly  to  the  effect  that  such  sales  are  not  vMd  but  are  merely 
voidable.* 

424.  Effect  of  Statutes. — ^In  some  jtirisdictions  statutea  have 
interposed  for  the  purpose  of  expressly  disqualifying  executon  and 
administratoiB  from  becoming  purchasers  at  sales  made  by  themselves 
or  from  being  interested  in  such  sales.*  As  a  rule  such  statutes  are  con- 
adered  as  being  declaratory  of  existing  law.*  Even  where  a  statute 
declares  such  sales  to  be  void,  it  has  been  held  that  they  are  not 
absolutely  void,  but  are  voidable  only  at  the  instance  of  persons 
prejudiced  thereby.*  In  other  jurisdictions  the  statutes  specifically 
autjiorize  an  executor  or  administrator  to  purchase  at  his  own  sale, 
but  makes  him  liable  for  the  actual  value  of  the  property  so  bought, 
and  requires  him  to  give  a  bond,  with  surety,  to  account  for  the 

Dee.  72;  Dwight  v.  Blaekmar,  2  Mieh.  78  Ga.  181,  1  8.  E.  252,  6  A.  8.  B. 

330,  57  Am.  Dee.  130;  Scott  v.  Free-  252;  James  v.  KeUey,  107  Ga.  446,  33* 

land,  7  Smedes  &  M.  (Miss.)  409,  45  S.  E.  425,  73  A.  S.  R.  135;  Mason  ▼. 

Am.  Dec.  310;  Remick  v.  Butterfleld,  Odum,  210  Dl.  471,  71  N.  E.  386,  102 

31  N.  H.  70,  64  Am.  Dec.  316;  Rogera  A.  8.  R.  180;  Brackenridge  t.  Holland, 

V.  Rogers,  3  Wend.  (N.  Y.)   503,  20  2  Blackf.  (Ind.)  377,  20  Am.  Deo.  123; 

Am.  Dec.  716;  Moaselman  v.  Eshleman,  Comegys  v.  Emerick,  134  Ind.  148,  33 

10  Pa.  St.  394, 51  Am.  Deo.  493;  Myers  N.  £.  899,  39  A.  8.  R.  245;  Faucett 

V.  Myers,  2  McCord  Eq.  (8.  C.)  214,  v.  Faucett,  1  Bush  (Ky.)  611,  89  Am. 

16  Am.  Dee.  648,  overruled  on  another  Dee.    639;    Teackel   v.   LdtchJSeld,   13 

point  by  O'Neale  t.  Dunlap,  11  Rich.  Allen  (Mass.)  417,  90  Am.  Deo.  207 

Eq.  (S.  C.)  405;  Anderson  t.  Bntler,  and  note;  Shelby  ▼.  Creighton,  65  Neb. 

31  S.  C.  183,  9  S.  E.  797,  5  L.RJL.  166  485,  91  N.  W.  369,  101  A.  S.  R.  630; 

and  note;  Bailey  v.  Robinson,  1  Qrat.  Bruch  v.  Lantz,  2  Rawie  (Pa.)  392,  21 

(Ya.)  4,  42  Am.  Dec.  540.  Am.  Dec.  458,  overrcQed  on  another 

1.  Sheldon  v.  Bice,  30  Mich.  296, 18  point  by  Bailey  ▼.  Bowman,  6  Watts 
Am.  Bep.  136.  &  S.  (  Pa.)  118;  Mussehnan  v.  Eshel- 

Note:  78  A.  S.  B.  196.  man,  10  Pa.  St.  394,  51  Am.  Dec.  493; 

2.  8eott  V.  Ctorton,  14  La.  U5,  83  Pennock's  Appeal,  14  Pa.  St  446,  63 
Am.  Dee.  578.  And  see  Singstaek  v.  Am.  Dec.  561;  Erskine  v.  De  la  Bamn, 
Harding,  4  Har.  &  J.  (Md.)  186,  7  3  Tex.  406,  49  Am.  Dec.  761;  Melins  v. 
Am.  Deo.  669,  which  seems  to  be  to  Pabst  Breving  Co.,  93  Wis.  153,  66 
the  same  effect.  N.  W.  618,  67  A.  8.  B.  899. 

8.  Brannan  v.  Oliver,  2  Stew.  (Ala.)  Note:  33  Am.  Dee.  SSL 

47,  19  Am.  Dee.  37  and  note;  (Gibson  4.  Harrod  v.  Norris,  11  Martin  0. 

T.  Heiiot,  65  Ark.  86,  17  8.  W.  589,  8.  (La.)  297,  13  Am.  Dee.  360. 

20  A.  S.  B.  17;  Boyd  v.  Blankman,  29  Note:  136  A.  8.  R.  794. 

Gal.  19,  87  Am.  Dee.  146;  Worthy  v.  6.  Note:  136  A,  S.  R.  794. 

Johnson,  10  Oa.  358,  62  Am.  Dee.  393;  6.  Melms  v.  Pabst  Brewing  Co.,  93 

Smith  V.  Granberry,  39  Ga.  381,  99  Wis.  153,  66  N.  W.  618,  67  A.  8.  B. 

Am.   Dee.    464;    Houston    ▼.    Bryan,  899. 
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purchase  money  of  such  property.'  Occasionally  special  statutory 
restrictions  are  imposed  on  an  executor  and  administrator  making 
purchases  at  his  own  sale,  for  example  that  he  may  do  so,  provided 
that  he  pays  not  leas  than  tbr^e  fouii;h8  of  the  appraised  value  of  ih« 
property.* 

425.  Persons  Falling  within  ProUbitlon. — ^Not  only  are  porchasBs 
by  executors  and  administrators  at  their  own  sales  of  property  of  their 
testators  or  intestates,  inhibited  by  the  rule,  but  the  prohibition  extends 
to  many  of  those  standing  in  a  confidential  relation  to  them  or  to  the 
estate,  e.  g.,  the  husband  of  an  executrix,*  or  a  partoerBhip  of  which  an 
executor  is  a  member.**  Similarly  the  administrator  of  a  surviving 
partner  cannot  purchase  partnership  real  estate  at  an  inadequate  price 
when  he  should  redeem  tiie  Istnds  for  the  estate,  and  if  he  makes  suek 
purchase  he  may  be  held  chargeable  as  a  trustee  for  the  estates  of 
the  partners.**  It  has  also  been  held  that  an  attorney  for  an  adminis- 
trator has  no  right  to  purchase  an  outstanding  life  estate  in  real 
property  of  which  the  administrator  is  trustee,  when  such  purchase 
is  made  for  the  personal  use  of  the  attorney,  and  to  make  a  profit  by 
the  sale  of  the  land.  In  such  cases  it  seems  the  administrator  may  be 
required  to  account  to  the  estate  for  the  amount  realized  as  profit 
from  such  sale.**     Where  an  agent  practically  conducts  the  sale, 

,  such  agent  in  like  manner  will  not  be  allowed  individually  to  become 
a  purchaser.** 

426.  Who  Hay  Raise  Objection. — Since  a  purchase  by  an  executor 
or  administrator  at  his  own  sale  is  voidable  and  not  absolutely  void, 
no  party  to  the  transaction  or  person  claiming  under  him  is  allowed 
to  repudiate  it.  Neither  can  strangers  avail  themselves  of  such  aa 
objection.**  The  purchase  is  voidable  only  at  the  instance  of  the  dis- 
tributees or  heirs,*'  or  of  the  creditors  of  the  estate  who  have  been 
prejudiced  thereby;  *•  an  unsuccessful  bidder  has  no  standing  to  die- 
aiSirm  such  a  sale.*'  It  seems  that  the  right  of  the  creditors  to  object 
is  distinct  from  that  of  the  heirs,  and  may  be  exercised  even  whan  the 

7.  Fineh  v.  Finch,  28  S.  C.  164,  S  14.  Mnssehnaii  ▼.  Eshlemaa,  10  Pa. 
S.  E.  348,  13  A.  S.  R.  665.  St.  394,  61  Am.  Deo.  493. 

8.  Price  V.  Springfield  Real-Estate  15.  Masselman  v.  Eshleman,  10  Pa. 
Ass'n.,  101  Mo.  107,  14  S.  W.  57,  20  St  394,  51  Am.  Dee.  493;  Mdnw  v. 
A.  S.  R.  695.  Pabst  Brewing  Co.,  93  Wis.  163,  88 

9.  Scott  v.  Gorton,  14  La.  Ill,  33  N.  W.  518,  57  A.  8.  R.  899. 

Am.  Dec.  576.  16.  Bruch  v.  Lants,  2  Rawle  (Pa.) 

10.  Harrod  v.  Notria,  11  Mart.  O.  392,  21  Am.  Dee.  458,  overraled  on 
S.  (La.)  297, 13  Am.  Dec.  360.  another  point  by  Bailey  v.  Bowman, 

11.  Galbraith  v.  Tracy,  153  lU.  54,  6  Watts  ft  S.  (Pa.)  118;  Pennock^ 
38  N.  E.  937, 46  A.  S.  R.  867, 28  L.R.A.  Appeal,  14  Pa.  St.  446,  63  Am.  De«. 
129.  561;  Melma  v.  Pabst  Brewing  Co.,  8S 

12.  Turner  t.  Pryberger,  94  Minn.  Wis.  153,  66  N.  W.  618,  67  A.  S.  R. 
433, 103  N.  W.  217,  110  A.  S.  R.  375.  899. 

IS.  Buckles  V.  Lafferty,  2  Rob.  (Va.)  17.  Pennock's  Appeal,  14  Pa.  8t 
292, 40  Am.  Dee.  762.  446,  63  Am.  Dee.  661. 
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latter  have  affirmed  and  validated  auch  sale.**  It  has  also  been  said 
that  each  of  the  heirs,  or  their  assignees,  has  an  individual  election  to 
avoid  or  confirm  an  illegal  sale  made  by  an  administrator.**  Nor  can 
a  judgment  creditor  of  an  heir  levy  on  and  sell  land  formerly  belong- 
ing to  the  estate,  but  held  under  a  voidable  title  by  the  administrator 
because  purchased  by  him  at  his  own  sale." 

427.  Remedies  in  Event  of  Purchase. — Since  a  personal  representa- 
tive cannot  purchase  individually  property  of  a  decedent  sold  by  him 
in  his  representative  capacity,*  the  beneficiaries  of  the  estate  are 
entitled  to  relief  in  a  court  of  equity.*  As  distinguished  from  equity, 
it  has  been  said  that  at  law  a  purchase  by  an  administrator  at  bJs 
auction  sale  of  realty  of  the  deceased  will  not  be  held  void  where  no 
repayment  has  been  made  or  tendered  of  the  purchase  money,  and  no 
express  or  actual  fraud  is  shown.*  One  remedy  to  which  the  ceetuis 
que  trust  are  usually  entitled  is  the  right  to  set  aside  the  sale  of  the 
property.*  Where  the  party  applying  to  set  aside  such  a  sale  does 
not  desire  or  is  not  entitled  to  have  a  reconveyance,  the  relief  fre- 
quently granted  is  to  order  the  estate  put  up  again  at  the  sum  bid  at 
tiu)  first  sale  as  a  minimum  price.  If  no  one  will  give  more,  the 
first  sale  may  be  confirmed,  and  the  first  purchaser  held  to  his 
bargain.*  Another  remedy  which  is  recognized  by  some  of  the 
authorities  is  to  have  a  trust  declared  as  regards  the  property  pur- 
chased by  the  executor  or  administrator.*  It  has  been  held,  however, 
that  if  an  administrator  purchases  the  interest  of  an  heir  in  the 
estate  and  is  sued  by  him  to  enforce  a  trust  as  to  part  of  the  property 
purchased,  he  is  not  entitled,  in  such  suit,  to  an  accounting  by  the 
administrator  of  his  profits  on  the  part  of  the  interest  of  such  heir 
not  involved  in  the  suit^    In  some  states  he  may  sue  on  the  adminis- 

18.  Bmeh  v.  Lantz,  2  Rawle  (Pa.)  Blankman,  29  Cal.  19,  87  Am.  Dee. 
392,  21  Am.  Dee.  458,  overmled  on  146  and  note;  Yeaekel  v.  litehfield,  13 
another  point  by  Bailey  v.  Bowman,  Allen  (Maas.)  4L7,  90  Am.  Dee.  207 
6  Watts  ft  S.  (Pa.)  118.  and  note;  Seott  v.  Fieeland,  7  Smedee 

19.  Rennick  v.  Bntterfield,  31  N.  H.  &  M.  (Miaa.)  409,  46  Am.  Dee.  310; 
70,  64  Am.  Dee.  316.  Marshall  v.  Carson,  38  N.  J.  Eq.  250, 

20.  Williams  v.  J.  P.  Williams  Co.,  48  Am.  Rep.  319;  Bassett  v.  Shoe- 
122  Qa.  178,  60  S.  E.  52, 106  A,  S.  B.  maker,  46  N\  J.  Eq.  638,  20  Atl.  62, 19 
100.  A.  S.  B.  436;  Qreen  ▼.  Sargeant,  23 

1.  See  infra,  par.  423.  Vt.  466, 66  Am.  Deo.  88 ;  Bailey  v.  Rob- 

2.  Worthy  v.  Jdmaon,  8  Qa.  230,  62  inson,  1  Orat.  (Ya.)  i,  42  Am.  Dee. 
Am.   Dec  399  and  nois;  Yeackd  v.  640. 

Litchfield,  13  Allen    (Mass.)   417,  90  5.  Yeaekel   v.   Litehfleld,   13   ABen 

Am.  Deo.  207;  Bailey  v.  Robinson,  1  (Mass.)    417,  90   Am.   Dee.  207   and 

Orat  (Ya.)  4,  42  Am.  Dee.  640.  note. 

8.  Yeackel   v.   Litehfield,  13   AUen  6.  Comegjn   v.   Emeridk,   134   lad. 

(Mass.)  417,  90  Am.  Dee.  207.  148,  33  N.  E.  899,  39  A.  S.  R.  245. 

4.  Saltmarsh    v.    Beene,    4    Port.  7.  Reeder  y.  Meredith,  78  Ark.  Ill, 

(Ala.)  283,  30  Am.  Dee.  626;  Boyd  v.  93  S.  W.  658,  116  A.  8.  R.  22. 
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trator's  bond  or  sue  for  a  statutory  penalty  where  such  exists.*  In 
such  cases  he  is  restricted  to  the  foregoing  means  of  redress,  and  can- 
not hold  the  personal  representative  to  the  payment  of  the  supposed 
value  of  the  land  at  the  time  of  sale.*  The  right  of  the  beneficiaries 
to  require  a  resale  is  an  optional  one  and  they  have  the  privilege  of 
electing  to  acquiesce  in  the  sale  and  hold  the  pei-sonal  representative 
to  his  purchase.** 

428.  Rights  of  Purchaser. — When  a  sale  is  set  aside  because  the 
personal  representative  was  the  purchaser,  he  is  entitled  to  relief  in 
a  court  of  equity  to  the  extent  of  being  allowed  a  lien  on  the  property 
for  any  advances  of  a  reasonable  nature  which  he  may  have  mude, 
provided  he  has  not  been  guilty  of  actual  fraud.**  He  is  also  entitled 
to  reimbursement  as  to  sums  spent  for  repairs  and  permanent  im- 
provements,** aa  well  as  to  repayment  of  the  purchase  money,  with 
interest,  subject  to  an  accounting  for  the  rente  and  profits."  Yet  pro- 
tection will  be  afforded  to  purchasers  only  when  they  have  acted  in 
good  faith.  The  courts  have  held  that  an  administrator  who  pur- 
chases the  lands  of  the  estate  in  bad  faith  is  not  entitled  to  any  com- 
pensation for  improvements  placed  thereon,  and  it  seems  that  the 
heir  need  not  even  return  the  consideration  received  if  the  adminis- 
trator has  realized  from  part  of  the  property  more  than  he  paid  for 
all  of  it.**  It  has  been  held  that  an  administrator  is  not  a  bona  fide 
purchaser  for  value  without  notice,  so  as  to  entitle  him  to  an  allow- 
ance for  hia  improvements,  where  he  sella  land  in  which  he  knows 
that  his  intestate  had  no  interest  therein  upon  which  he  could  adminis- 
ter, and  becomes  the  purchaser  at  hia  own  sale.  In  such  cases,  in 
an  action  brought  against  him  by  the  person  entitled  to  such  property, 
for  the  recovery  thereof,  he  will  not  be  allowed  for  his  improvements, 
except  as  a  set-off  against  mesne  profits.**  While  equitable  rights 
under  restrictions  may  be  accorded  to  the  personal  representative 
whose  purchase  at  his  own  sale  has  been  set  aside,  the  courts  refuse, 
however,  to  permit  him  to  exercise  the  option  as  to  the  setting  aside 
of  such  sale.  Instead  the  authorities  hold  that  an  executor  or  an 
administrator  cannot  avoid  a  purchase  made  by  him  at  his  own  sale, 
when  the  cestui  que  trust  is  satisfied  with  it;  since  the  right  to  avoid 
such  purchase  belongs  to  the  cestui  que  trust  alone.** 

8.  Boyd  V.  Blankman,  29  Cal.  19,  12.  Teackel  v.  Litchfield,  13  Allen 
87  Am.  Dec.  146.  (Mns.=i.)  417,  90  Am.  Dec.  207. 

9.  Bailey  v.  Robinson,  1  Grat.  (Va.)  13.  Buckles    v.    Laffertv,    2    Rob. 
4,  42  Am.  Dec.  540.  (Va.)  292,  40  Am.  Dec.  752. 

10.  Green  v.  Safgeant,  23  Vt.  466,  14.  Reeder  v.  Meredith,  78  Ark.  Ill, 
56  Am.  Dec.  88.  93  S.  W.  558,  115  A.  S.  R.  22. 

11.  Mulford  V.  Minch,  11  N.  J.  Eq.  15.  Houston  v.  Br\'an,  78  Ga.  181, 
16,  64  Am.  Dec.  472.  1  S.  E.  2.'52,  6  A.  S.R.  252. 

As   to  rights  of  purchasers  to   re-       16.  McClure   v.   Miller,   Bailey   Eq. 
imbursement   on   sale   being   declared    (S.  C.)  107,  21  Am.  Dec.  522. 
void,  see  infra,  par.  452. 
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429.  Prohibition  of  Indirect  Purchases. — ^The  general  principle 
that  an  executor  or  administrator  will  not  be  permitted  to  purchase 
property  of  an  estate  in  his  charge  applies  not  only  to  direct  pur- 
chases made  by  him,  but  equally  well  to  all  indirect  methods  of 
accomplishing  such  end.*^  He  cannot  become  a  purchaser,  through 
an  agent,  at  a  sale  of  the  property  of  the  estate  in  his  charge.*'  Where 
an  executor  sells  the  trust  estate  to  one  who  by  previous  agreement 
parchsMs  for  the  wife  of  the  executor,  the  sale  wUl  be  set  aside  on 
the  application  of  a  cestui  que  trust**  If  an  administrator,  through 
another  person,  purchases  at  a  sale  made  by  himself,  under  an  order 
of  the  probate  court,  land  of  his  intestate,  which  is  subsequently  con- 
veyed to  him  by  such  person,  the  heir  retains  such  an  equitable  inter- 
est in  the  land  as  may  be  assigned,  and  the  assignee  may  maintain 
an  action  against  the  administrator  to  enforce  the  trust."*  Where 
the  record  shows  that  an  executor's  sale  was  made  to  a  third  person, 
not  disqualified  from  purchasing,  the  fact  that  the  executor  was  the 
real  purchaser  may  be  shown  by  proof  dehors  the  record.*  It  should 
be  noted,  however,  that  if  an  executor  or  administrator  had  no  inter- 
est in  the  sale  at  the  time  it  was  made,  and  no  understanding  with 
the  purchaser  for  the  acquisition  of  such  interest,  such  administrator 
or  executor  may  subsequently  purchase  the  property  from  the  pur- 
chaser or  another  to  whom  it  may  have  been  transferred,  and  this 
without  becoming  chargeable  with  any  trust  in  favor  of  the  heirs, 
devisees  or  others  whose  interests  were  aJBfected  by  the  original  sale.* 

430.  Exceptional  Circumstances. — One  exceptional  case  in  which 
an  executor  or  administrator  may  be  permitted  to  purchase  property 
of  an  estate  in  his  charge  sold  by  him  is  where  the  sale  is  not  made 
for  the  purpose  of  paying  debts  but  where  it  is  a  sale  in  partition.* 
From  time  to  time  various  excuses  and  extenuating  circumstances 
have  been  brought  forward  in  justification  of  purchases  made  by 
executors  and  administrators  at  their  own  sales,  but  these  have  nearly 
always  been  overruled  as  insufficient.  It  has  been  held  that  they 
have  no  right  to  purchase,  even  when  they  pay  the  full  value  of  the 
property  *  and  do  not  derive  any  individual  profit  from  the  pur- 

17.  Saltmarsh    v.    Beene,    4    Port.  18.  Scott  ▼.  aorton,  14  La.  Ill,  33 

(Ala.)   283,  30  Am.  Dec.  525  j  Boyd  Am.  Dec.  576. 

V.  Blankman,  29  Cal.  19,  87  Am.  Dec.  19.  Bassett  v.  Shoemaker,  46  N.  J. 

146;  Houston  v.  Bryan,  78  Ga.  181,  1  Eq.  538,  20  Atl.  52,  19  A.  S.  R.  435. 

S.  E.  252,  6  A.  S.  R.  252;  Collier  v.  20.  Boyd  v.  Blankman,  29  Cal.  19, 

CoUier,  137  Ga.   658,  74  S.  E.   275,  87  Am.  Dec.  146. 

Ann.  Gas.  1913A  UIO  and  note ;  Pear-  1.  Comegys    v.    Emeriek,   134    Ind. 

son    V.    Moreland,    7    Smedes    &    M.  148,  33  N.  E.  899,  39  A.  S.  R.  245. 

(Miss.)  609,  45  Am.  Dec.  319;  Green  2.  Note:  136  A.  S.  B.  801. 

T.  Saigeant,  23  Vt.  466,  56  Am.  Dec.  3.  Scott  v.  Gorton,  14  La.  Ill,  33 

88.  Am.  Dec.  576. 

Notes:  13  A.  S.  R.  46;  136  A.  S.  R.  4.  Teackel   v.   Litchfield,   13   Allen 

795.  (Mass.)    417,   90  Am.  Dec.  207  and 
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chase.*  The  absence  of  moral  turpitude  on  the  part  of  the  purchaser 
and  his  absolute  good  faith  are  alike  ineffectual  to  save  him  from  the 
operation  of  the  rule.*  The  argument  that  the  representative  became 
a  purchaser,  by  bidding  higher  than  any  other  person,  and  therefore 
rendered  a  benefit  to  t£e  estate,  has  likewise  been  dedded  to  be  un- 
sound.' It  seems,  however,  in  some  jurisdictions  that  when  a  sale  is 
bona  fide  and  for  the  benefit  of  the  estate,  the  personal  representative 
may  purchase  and  ask  the  aid  of  a  court  of  equity  to  confirm  his 
title,  but  that  his  right  to  do  so  will  be  lost  by  anything  indicating 
fraud  or  moral  turpitude  in  reference  to  the  sale.' 

431.  Capacity  in  Wliidi  Purchase  Is  Made. — It  should  be  noted 
that  the  rule  forbidding  the  purchase  of  trust  property  by  an  executor 
or  administrator  has  no  application  when,  at  the  time  of  sale,  he  did 
not  occupy  any  trust  relationship  to  the  estate,  but  subsequently 
became  administrator  de  bonis  non.*  Occasinnally  the  courts  treat  an 
executor  or  administrator  in  particular  transactions  as  if  he  were 
acting  in  his  individual  and  not  in  his  representative  capacity.  For 
example,  where  he  recovered  a  judgment  for  the  unpaid  purchase 
money  of  a  house  and  lot  sold  by  his  intestate,  it  has  been  held  that 
he  may  purchase  the  premises,  when  sold  by  the  sheriff  under  an 
execution  to  enforce  the  judgment,  and  be  entitled  to  the  same  pro- 
tection as  if  he  were  a  stranger  to  all  the  parties,  and  that  in  such  a 
situation  he  should  not  be  regarded  as  a  purchaser  in  his  representative 
capacity.*^  The  same  exception  seems  to  exist  when  the  personal 
representative  is  likewise  a  legatee.  Thus,  the  courts  have  held  that 
an  executor  who  is  a  legatee  under  the  will  and  trustee  for  the  other 
legatees,  who  purchases  at  his  own  sale  of  land  under  order  of  court, 
paying  the  highest  price,  without  fraud  or  combination  of  any  kind, 
is  a  bona  fide  purchaser,  and  the  purchase  cannot  be  set  aside  by  such 
other  legatees  at  their  option."  j 

432.  Purchase  under  Judgments. — It  sometimes  happens  that  a 
personal  representative,  in  the  course  of  the  collection  of  the  assets 
of  the  estate,  is  required  to  sell  the  land  of  third  persons  under  a 
judgment  or  other  process  to  enforce  the  payment  of  debts  due  Uie 

note;  Green  v.  Saigeant,  23  Yt.  466,      7.  Scott  v.  Gorton,  14  La.  116,  S8 

56  Am.  Dec  88.  Am.  Dec.  578. 

6.  Faucett  v.  Faucett,  1  Bush  (Ky.)       8.  Mulford  ▼.  Minch,  11  N.  J.  Bq. 
5U,  89  Am.  Dec.  639.  16,  64  Am.  Dec.  472  and  note. 

6.  Gibson  ▼.  Herriott,  55  Ark.  85,       Note:  136  A.  S.  B.  799. 
17  8.  W.  589,  29  A.  S.  B.  17;  Faucett       9.  Glenn  v.  Smith;  2  Gill  4  J.  (Md.) 
V.  Faucett,  1  Bush  (Ky.)  511,  89  Am.  493,  20  Am.  Dec.  452. 
Dec.   639;   Teackel   v.   Litchfield,  13      10.  Wilson  v.  Miller,  30  Md.  82,  9C 
Allen  (Mass.)  417,  90  Am.  Dec  207  Am.  Dec.  568. 

andnote;  Dwight  T.  Blackmar,  2  Midi.       11.  Anderson   v.   Butler,   31   S.    C. 
330,   57   Am.   Dec.   130;    Mulford   v.   183,  9  S.  E.  797,  6  L.BA.  166  mod 
Minch,  11  N.  J.  Eq.  16,  64  Am.  Dec.  note 
472. 
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estate.  At  such  sales  the  general  rule  is  that  if  the  representative 
bids  in  ihe  land  so  sold,  it  is  optional  with  the  beneficiaries  of  the 
estate  to  permit  him  to  hold  the  land  for  his  individual  benefit  or  to 
require  him  to  account  to  the  estate  for  its  value. ^*  And  since  he  is 
a  trustee  of  his  decedent's  estate,  he  will  not  ordinarily  be  permitted 
to  purchase  real  estate  of  the  decedent  at  a  sheriff's  sale  for  him- 
self or  for  another,  even  though  it  be  sold  on  an  execution  in  his 
favor,  levied  before  he  assumed  the  trust,  and  although  it  may  appear 
that  he  used  efforts  to  make  the  property  sell  for  the  best  possible 
price.  But  the  heirs  may  have  such  sale  set  aside  without  showing 
fraud,  or  that  the  administrator  made  any  advantageous  bargain.** 
433.  Purchases  of  Dower  Rights  and  Interests  of  Heirs.— Some 
of  the  authorities  countenance  the  purchase  by  an  executor  or  adminis- 
trator of  outstanding  interests  in  property  belon^g  to  the  decedent's 
estate  and  also  of  the  interests  of  the  heirs  or  distributeee.  Thus,  an 
administrator  may  purchase  and  take  a  conveyance  of  the  dower 
interest  of  his  intestate's  widow,  when  there  is  no  threat,  fraudulent 
misrepresentation,  or  concealment  of  facts,  and  the  price  paid  is 
fairly  adequate  at  the  time,  though  the  interest  subsequently  becomes 
much  more.*'  In  like  manner  the  interest  of  an  heir  may  be  pur- 
chased when  the  contract  between  trustee  and  cestui  que  trust  is  free 
from  fraud  or  circumvention  or  violation  of  trust  and  duty,  and  is 
founded  on  a  fair  consideration.*'  It  has  been  said  that  the  heir,  and 
those  claiming  under  him,  can  attack  such  sale  only  by  showing  fraud 
on  the  part  of  the  administrator  in  procuring  the  purchase.**  Yet 
contracts  between  executors  or  administrators  and  heirs  or  distributees 
are  regarded  with  suspicion  by  courts  of  equity ;  and  an  administrator's 
purchase  of  a  distributee's  interest,  soon  after  his  coming  to  full  age, 
and  for  a  grossly  inadequate  consideration,  will  be  declared  to  be 
fraudulent.*'  An  administrator  or  his  attorney  will  not  be  permitted 
to  purchase  a  life  estate  outstanding  in  property  belonging  to  the 
estate,  but  existing  as  an  independent  right  in  the  surviving  husband, 
who  had  the  power  of  disposing  of  it  to  whomgoever  he  would.  The 
reason  for  including  such  a  case  within  the  general  rul^  has  been 
given  that  there  were  conflicting  interests  between  the  two  estates. 
If  the  administrator  should  be  required  to  realize  the  greatest  amount 
which  he  reasonably  could  in  the  execution  of  his  trust,  in  Bo  doing 
he  necessarily  would  come  in  conflict  with  the  owner  of  the  life  estate, 
and  his  attorney  could  not  represent  the  life  estate  owned  by  himself, 

IS.  Mabary  v.   DoUarhide,  98   Mo.*  41  Am.  Rep.  742;  Collier  v.  Collier, 
198, 11  S.  W.  611, 14  A.  S.  R.  639.        137  Oa.  658,  74  S.  B.  275,  Ann.  Cas. 

IS.  Martin  ▼.  Wynooop,  12  Ind.  266,  1913A  1110. 
74  Am.  Dee.  209.  16.  Eiskine  v.  Da  k  Banm,  3  Tex. 

14.  nowen  v.  Flowers,  84  Aik.  557,  406,  49  Am.  Deo.  7KL 

106  8.  W.  949,  120  A.  8.  B.  84.  17.  Wright  ▼.  Arnold,  14  B.  Mon. 

15.  ^mUaoM  ▼.  PoweU,  66  Ala.  20,    ($y.)  638,  61  Am.  Dee.  172. 
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and  at  the  same  time,  as  attorney,  the  reversionary  interest  under 
control  of  the  administrator.** 

Confirmation  of  SalcM 

434.  Return  to  Court — In  making  a  sale  of  land,  the  executor  or 
administrator  is  sometimes  looked  on  as  acting  as  the  agent  or  instru- 
ment of  the  court,**  and  therefore  under  duty  of  making  a  return  of 
the  bidding  and  proceedings  to  the  court  for  its  approval,*^  within 
such  time  as  may  be  designated  by  statute  or  order  of  court.*  But 
failure  to  make  the  return  will  not  necessarily  prejudice  the  pur- 
chaser,' and  it  has  been  held  that  such  is  not  essential  to  the  validity 
of  the  sale.*  Thus,  where  the  law  required  an  administrator  to  return 
an  account  of  the  sale  within  thirty  days  after  the  day  of  sale,  it  was 
held  that  this  provision  was  merely  directory,  and  that  the  account 
of  the  sale  might  be  returned  and  received  after  the  expiration  of  the 
time  designated.* 

435.  Necessity  of  Confirmation;  Objections. — ^Usually  a  sale  of 
land  by  an  administrator  under  order  of  court  must  be  confirmed  by 
the  court  in  order  to  render  it  operative,*  although  it  is  fair  and  for 
full  value,  the  theory  being  that  the  sale  derives  its  validity  from  the 
confirmation  and  not  from  the  acts  of  the  administrator  pursuant  to 
the  order;  *  and  this  rule  applies  also  to  a  sale  by  an  executor  under 
order  of  court.'  Where  the  court  is  vested  with  discretion  in  the  prem- 
ises, its  disapproval  of  the  sale  and  refusal  to  confirm  it  nullifies  it.* 
And  if  an  administrator's  sale  is  void  for  want  of  confirmation,  no  title 
passes,  end  creditors  and  heirs  of  the  estate  are  not  entitled  to  equitable 
relief  against  purchasers  at  such  sale,  but  must  pursue  their  appro- 
priate legal  remedies;  the  creditors  by  proceeding  in  the  probate  court 


18.  Tamer  v.  Pryberger,  94  Minn. 
433, 103  N.  W.  217,  110  A.  S.  R.  375. 

19.  Noland  v.  Barrett,  122  Mo.  181, 
26  S.  W.  692,  43  A.  S.  R.  572.  See 
supra,  par.  389,  as  to  eontrol  of  court 
over  sales. 

20.  Mosely  v.  TuthiU,  45  Ala.  621, 
6  Am.  Rep.  710;  Halleck  v.  Guy,  9 
Cal.  181,  70  Am.  Dec.  643;  Merrill  v. 
Moore,  7  How.  (Miss.)  271,  40  Am. 
Dec.  60;  Stevenson  v.  McReary,  12 
Smedes  &  M.  (Miss.)  9,  51  Am.  Dec., 
102;  NoUmd  v.  Barrett,  122  Mo.  181, 
26  S.  W.  692,  43  A.  S.  R.  572. 

1.  Wittton  V.  Patterson,  27  Tex. 
491,  86  Am.  Deo.  643. 

2.  Wyman  v.  Campbell,  6  Port. 
(Ala.)  219,  31  Am.  Dec.  677. 


8.  Moore  v.  NeU,  39  HL  256,  89 
Am.  Dee.  303. 

4.  Withers  v.  Patterson,  27  Tex. 
491,  86  Am.  Dee.  643. 

6.  Yalle  t.  Fleming,  19 'Mo.  464,  61 
Am.  Dec.  566. 

6.  Rea  v.  McEaehron,  13  Wend.  (N. 
Y.)  465,  28  Am.  Deo.  47L  8«a  m£ta, 
par.  458. 

7.  HaUeck  ▼.  Guy,  9  GaL  181,  70 
Am.  Dec.  643.  See  infra,  par.  486, 
as  to  the  necessity  of  an  order  at 
court  for  a  sale  under  a  testammtary 
power. 

8.  Price  T.  Springfield  Real-Estat* 
Ass'n.,  101  Mo.  107,  14  S.  W.  67,  20 
A.  S.  R.  596. 
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for  a  resale  of  the  land,  the  heirs  by  suit  at  law  to  recover  poeaeBsion.* 
The  proper  time  for  the  purchaser  to  raise  objections  as  to  a  failure  of 
title,  misrepresentations  by  the  administrator,  or  other  matter  attack- 
ing the  validity  of  the  sale,  is  at  the  return  of  the  sale,  and  if  he  sub- 
mits to  the  decree  of  the  court  confirniing  it,  he  cannot,  as  a  rule,  be 
heard  against  it  collaterally."  So  if  the  sale  has  been  confirmed  the 
purchaser  cannot,  in  an  action  to  recover  the  amount  of  the  bid,  set  up 
a  defense  that  he  purchased  at  the  representative's  personal  solicitation 
and  was  to  be  accountable  only  for  what  he  realized  upon  a  resale  of  the 
property.**  At  the  time  of  confirmation  exception  n^ay  be  made  as 
to  the  regularity  of  the  proceedings  in  regard  to  publication'of  notice.** 
436.  Effect  of  Confirmation  of  Irregular  Sales. — Where  the  execu- 
tor or  administrator  is  not  required  to  make  a  return  to  the  court  for 
confirmation  a  decree  of  confirmation  does  not  lend  any  validity  to 
the  sale  or  cure  any  defects  which  may  exist  in  the  proceedings.** 
But  when,  acting  within  its  jurisdiction,  the  probate  court  confirms 
a  sale,  its  order  is  final  and  conclusive  until  set  aside  in  a  direct 
proceeding  and  cannot  be  attacked  collaterally.**  In  such  cases  all 
mere  irregularities  are  cured  by  the  decree  of  confirmation,  which  is 
an  adjudication  that  the  sale  was  made  under  the  authority  of  the 
court.*'  So,  where  statutes  make  it  the  duty  of  an  administrator, 
as  soon  as  he  shall  ascertain  that  it  is  necessary,  to  make  application 
in  writing  for  the  sale  of  property  for  the  payment  of  debts  together 
with  a  statement  of  the  expenses  of  the  administration  and  of  the 
claims  against  the  estate,  an  omission  to  comply  with  these  statutory 
requirements  is  fatal  to  the  validity  of  a  sale  subsequently  made  and 
confirmed  by  the  court.**  So  also  failure  of  the  order  to  state  the 
terms  of  sale  is  cured  by  confirmation,  when  the  retuoi  shows  that 
the  property  was  sold  for  cash  and  for  more  than  its  appraised  value.*' 
And,  similarly,  an  adjournment  of  the  sale  by  an  administrator  from 
the  courthouse  door,  where  it  is  advertised  to  take  place,  to  another 
place  nearer  the  land,  is  a  mere  irregularity  which  is  cured  by  con- 
firmation.**   Even  failure  to  give  notice  either  personal  or  by  publi- 

9.  Bank  of  Missouri  t.  White,  23  26  S.  W.  692, 43  A.  S.  R.  672;  Saekett 
Mo.  342,  66  Am.  Dec.  671.  v.  Twining,  18  Pa.  Si.  199,  67  Am. 

10.  Fahrig  V.  Schimpft,  199  Pa.  St.  Dec.  599. 

423,  49  AtL  237,  85  A.  S.  R.  796.    See      16.  Plains    Land    ft    Improvement 
infra,  par.  469,  as  to  estoppel  Co.  v.  Lynch,  38  Mont.  271,  99  Pac. 

11.  Tahrig  V.  Schimpfl,  199  Pa.  St.  847,  129  A.  S.  R.  646;  Smith  v.  Wild- 
423,  49  Atl.  237,  85  A.  S.  B.  796.        man,  178  Pa.  St.  245,  35  Atl.  1047, 

12.  Reynolds  v.  Wilson,  16  DL  394,  56  A.  S.  R.  760,  36  L.R.A.  834. 

60  Am.  Dec.  753.  16.  Withers  v.  Patterson,  27   Tex. 

13.  Bland  v.  Moncaster,  24  Miss.  62,  491,  86  Am.  Dee.  643. 

57  Am.  Dec.  162;  Orcharid  v.  Wright-  17.  Plains    Land    &    Improvement 

Dalton-Bell-Anchor    Store    Co.,    225  Co.  v.  Lynch,  38  Mont.  271,  99  Pac. 

Mo.  414, 125  S.  W.  486,  20  Ann.  Cas.  847,  129  A.  S.  B.  645. 

1072.  18.  Thompson    v.   Bnrge,   60   Ean. 

14.  Noland  ▼.  Barrett,  122  Mo.  181,  549,  57  Pac.  110,  72  A.  S.  R.  369. 
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cation  is  sometimes  treated  as  mere  irregularity  which  thus  may  be 
cured,**  and  in  some  jurisdictions  where  a  probate  court  enters  a  decree 
finding  as  a  fact  that  notice  of  sale  had  been  published  for  four  weeks, 
such  decree  and  finding  are  not  subject  to  be  attacked  in  collateral 
proceedings.** 

437.  Effect  on  Void  Proceedings. — An  order  i^roving  an  admin- 
istration sale  cannot,  by  any  retroactive  effect,  impart  validity  to  a 
void  sale.*  Such  a  sale  may  be  attacked  collaterally,  notwithstanding 
its  confirmation.*  The  most  serious  objection  going  to  the  validity 
of  the  sale,  of  course,  is  for  lack  of  jurisdiction.  The  probate  court 
can  effectively  confirm  those  sales  only  that  are  made  under  orders 
which  it  had  jurisdiction  to  msJce;  *  and  the  bid  of  a  purchaser  at  a 
sale  void  for  want  of  jurisdiction  to  order  the  sale  has  been  held  to 
be  without  consideration,  and  hence  unenforceable,  though  con- 
firmed.* 

438.  Confirmation  as  Fixing  Rights  of  Parties. — ^For  some  pu^ 
poses,  as  that  the  purchaser  must  bear  an  intervening  loss  by  reason 
of  anything  that  happens  to  the  premises,  the  purchaser  has  been 
deemed  to  be  the  equitable  owner  even  before  confirmation.*  Cer- 
tainly an  equitable  title  passes  on  confirmation,  before  the  execu- 
tion of  the  deed  and  the  payment  of  the  purchase  money,*  and  gener- 
ally the  purchaser's  liability  for  the  purchase  price  therefrom  becomes 
fixed.'  It  has  been  held  that  if  there  is  nothing  in  the  terms  or  decree 
of  sale  providing  otherwise,  the  purchaser  becomes  entitled  to  posses- 
sion on  confirmation,*  and  must  bear  any  loss  thereafter  occurring 
without  fault  of  either  party  to  the  sale.*  But  it  has  also  been  held 
that  the  title  does  not  vest  until  after  confirmation  and  execution  and 
delivery  of  a  deed  by  order  of  the  court,  and  that  until  the  deed  is 
delivered  an  heir  or  his  vendee  may  maintain  ejectment  against  the 

19.  Apel   V.   Eelsey,  52  Ai^   341,  5.  Robb  v.  Mann,  11  Pa.  St  300, 

12  S.  W.  703,  20  A.  S.  R.  183.  51  Am.  Dee.  561  and  note. 

20i  Robbing  ▼.  Boulware,  190  Mo.  6.  Plains  Land,  ete.,  Co.  v.  Lyndi, 

33,  88  S.  W.  674,  109  A.  S.  R.  746.  38  Mont.  271,  99  Pac  847,  129  A.  8. 

See  infra,  par.  454,  as  to  ooUatenil  R.  645;  Moller  ▼.  Niagara  Fire  Ins. 

attack.  Co.,  64  Wash.  439,  103  Pac  449,  132 

1.  Cunningham  v.  Anderson,  107  A.  S.  R.  1115,  24  L.R.A.(N.S.)  807. 
Mo.  371,  17  S.  W.  972,  28  A.  S.  R.  7.  Sackett  v.  Twining,  18  Pa.  St 
417.  199,    57    Am.    Dec.    599;    Pahrig    t. 

2.  Townsend  t.  Tallant,  33  Cal.  45,  Schimpff,  199  Pa.  St.  423,  49  AtL 
91  Am.  Dee.  617  and  note;  Bethel  v.  237,  85  A.  S.  R.  796. 

Bethel,   8   Bnsh    (Ky.)    65,  99   Am.  8.  Pearson  ▼.  (KDenwateis,  99  Tenn. 

Dee.  655.  446,  42  S.  W.  9,  63  A.  S.  R.  844. 

S.  Oregory  ▼.  Taber,  10  Cal.  397,  9.  MoIIer  v.  Niagara  Fire  Ins.  Co^ 

79  Am.  Deo.  219.  54  Wash.  439,  103  Pac.  449,  132  A. 

4.  ZnfaU  v.  Peyton,  26  Okla.  808,  S.  R.  1115,  24  L.R^(N.S.)  807. 
UO  Pae.  773,  29  L.RA.(N.S.)  740. 
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purchaser,  even  though  the  latter  has  paid  the  purchase  money  and 
has  gone  into  possession.*^ 

AvoioUmee  of  Sales 

439.  Grounds  for  Avoiding  Sales. — The  courts  are  frequently 
called  on  to  set  aside  sales  made  by  executors  or  administrators  of 
decedents'  estates.  In  .addition  to  fraud,  which  is  hereafter  separately 
considered,**  such  sales  may  be  attacked  on  various  grounds.  A  sale 
may  be  set  aside  as  having  been  made  without  authority  **  or  without 
consideration.*'  Another  ground  for  setting  aside  such  a  sale  is  that 
the  property  sold  did  not  belong  to  the  decedent  and  was  not  assets 
of  the  estate  subject  to  the  pajrment  of  his  debts;  for  example,  when 
land  sold  was  merely  a  homestead  pre-emption,  the  patent  to  which 
had  not  been  issued  during  the  decedent's  lifetime.**  Still  another 
ground  for  equitable  interference  in  order  to  set  aside  a  sale  consists 
of  the  failure  of  the  purchaser  to  pay  all  the  purchase  money  as 
directed  by  the  court.*' 

440.  Remedies  for  Avoidance  of  Sales. — ^In  some  states  the  juris- 
diction of  a  court  of  probate  to  set  aside  an  administrator's  fraudulent 
sale  before  confirmation  is  exclusive,  and  a  court  of  equity  has  no 
power  to  entertain  a  bill  to  set  aside  such  sale,  which  has  not  been 
confirmed,  and  to  recover  the  property  sold  by  and  still  remaining 
in  the  possession  of  the  administrator.*'  In  other  states  the  probate 
or  orphans'  court  has  power  in  certain  cases  to  review,  set  aside,  and, 
if  necessary,  to  order  a  resale  of  real  estate  made  under  a  testamentary 
power.  Yet  it  has  been  said  that  no  decree  can  properly  be  made  on 
a  conveyance  by  an  executor  under  a  power  conferred  by  will,  unless 
the  aid  of  the  court  is  required  to  supply  some  omission  in  the  terms 
of  the  instrument  creating  the.  power.*'  But  the  normal  remedy 
available  in  nearly  all  cases  where  a  decree  of  sale  or  the  sale  under 
it  is  voidable  on  equitable  grounds  is  by  bill  in  equity  to  have  such 
sale  set  aside.**  If  the  title  of  the  property  sold  is  defective, '  the 
purchaser  may  bring  his  bill  for  a  rescission.  If  a  covenant  of  seisin 
in  the  original  deed  has  been  broken  immediately,  the  purchaser  may 
bring  his  bill  before  an  eviction;  and  the  purchaser  from  an  executor 

10.  areenongli  v.  Small,  137  Pa.  St  28  So.  799,  89  A.  S.  R.  688. 

132,  20  All.  553,  21  A.  S.  R.  859.  16.  Hart  v.  E[art,  39  Mies.  221,  77 

11.  See  in&a,  par.  444  et  eeq.  Am.  Dec  668. 

12.  Woods  V.  North,  6  Humph.  17.  In  re  MulhoUand,  224  Pa.  St. 
(Tenn.)  309,  44  Am.  Dec.  312.  636,  73  Atl.  932,  132  A.  S.  R.  791. 

IS.  Sneed  v.  Hooper,  Cooke  (Tenn.)       18.  Worthy  t.  Johnson,  8  6a.  236, 

200,  5  Am.  Dee.  69L  62  Am.  Dec.  399;  Rogers  v.  Rogers, 

14.  Ojerstadengen  v.  Van  Dozen,  7  3  Wend.  (N.  T.)  503,  20  Am.  Dec. 
N.  D.  902,  76  N.  W.  233,  66  A.  8,  R.  716;  Woods  v.  North,  6  Humph. 
679.  (Tenn.)  309,  U  Am.  Dee.  312. 

15.  Sharpley  v.  Plant,  79  Miss.  175, 
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selling  without  authority  may  likewise  have  the  sale  rescinded  in  a 
court  of  equity.*'  Where  an  administrator's  sale  is  voidable  on 
account  of  fraud  practiced  by  the  purchaser,  equity  may  in  a  proper 
case  grant  relief  by  converting  the  purchaser  into  a  trustee  against  his 
will,  and  making  the  land  subservient  to  rights  of  the  defrauded 
parties  by  way  of  equitable  trust.**  Yet  it  may  not  be  necessary  to 
resort  to  chancery  to  set  aside  an  invalid  sale.  Ejectment  may  furnish 
an  ample  remedy  to  one  claiming  title  against  a  party  in  possession 
under  an  alleged  defective  administrator's  sale,  provided  that  no 
conveyance  to  the  latter  has  ever  been  executed.*  It  has  been  said 
that  whenever  a  sale  by  an  executor  or  administrator  is  void  because 
made  without  an  order  of  court,  or  in  a  manner  not  authorized  by 
law,  the  properly  so  sold  may  be  recovered  by  the  distributees  or 
legatees  from  the  parties  holding  it  under  the  sale.*  Since  trust 
assets  may  in  equity  be  followed  •  one  holding  property  of  a  decedent 
under  color  of  a  fraudulent  sale  may  be  held  liable  wherever  found 
with  the  property  in  his  possession,  to  the  extent  of  the  assets  thus 
held.* 

441.  Sight  to  Disregard  Void  Sales. — ^In  proper  cases  the  purchaset 
himself  may  voluntarily  rescind  a  void  sale,  thereby  avoiding  the 
necessity  of  the  bringing  of  proceedings  against  him  to  have  it  declared 
void.*  Accordingly,  where  an  administrator's  sale  is  void  on  its  face 
for  want  of  due  service  on  a  minor  heir,  he  is  entitled  to  disregard  the 
sale  and  have  partition  of  the  land.*  A  defendant  in  a  suit  to  fore- 
close a  vendor's  lien  reserved  in  an  administrator's  deed  purporting 
to  convey  to  him  certain  lands  of  which  he  is  in  possession  may 
resist  the  payment  of  the  balance  of  the  purchase  money  on  the 
ground  that  the  deed  was  void,  but  he  must,  in  order  to  avail  him- 
self of  that  defense,  offer  to  restore  the  premises,  together  with  the 
rents  and  profits  accruing  during  the  time  possession  was  withheld.' 

442.  Effect  of  Laches  Generally. — The  right  to  question  the  valid- 
ity of  a  sale  of  a  decedent's  property,  on  the  ground  that  the  executor 
or  administrator  purchased  it,  may  be  lost  by  laches.*  In  all  cases 
in  which  the  beneficiariee  of  an  estate  have  a  right  to  have  a  sale  set 

19.  Woods    T.    NorOi,    8    Hmnph.       6.  Manternach  v.  Studt,  240  HL  404, 
(Tenn.)  309,  44  Am.  Dec  312.  88  N.  E.  1000,  130  A.  S.  E.  282. 

20.  Bank  of  Missouri  v.  White,  23       7.  ZufaU  v.  Peyton,  26  Okla.  808, 
Mo.  342,  66  Am-  Dec.  671.  110  Pac.  773,  29  L.R.A.(N.S.)  740. 

1.  Mooie  V.  Neil,  39  HI.   256,   89  8.  Gibson  v.  Herriott,  55  Ark.  85, 
Am.  Dec.  303.  17  S.  W.  589,  29  A.  S.  R.  17;  Slie% 

2.  Ware  v.  Honghton,  41  Miss.  370,  v.  Creighton,  65  Neb  485,  91  N.  W. 
93  Am.  Dec.  258.  369,  101  A.  S.  R.  630;  Melns  v.  Pabst 

8.  See  Trusts.  Brewing  Co.,  93  Wis.  153,  66  N.  W. 

4.  Hopkins   v.   Towns,   4  B.  Mon.  518,  57  A.  S.  R.  899.    As  to  the  doo- 
(Ey.)124,  39  Am.  Dec.  497.  trine  of  laches  generally,  see  Equnrr, 

5.  Ware  v.  Houghton,  41  Mlas.  870,  toL  10,  p.  395  et  seq. 
93  Am.  Dee.  258. 
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aside  on  the  ground  that  it  was  improperly  made  to  or  for  the  benefit 
of  the  personal  representatives,  they  must  make  application  in  a 
reasonable  time  to  the  proper  court  to  have  such  sale  declared  invalid.* 
It  has  been  said  that  the  application  to  set  aside  a  sale  for  fraud  shouUi 
be  made  at  the  earliest  avtulable  opportunity,**  Where  a  statute  pre- 
vides  that  an  action  to  recover  property  sold  by  an  executor  or  admin- 
istrator shall  not  be  maintained  unless  commenced  within  three  years 
after  the  settlement  of  his  final  account,  the  time  cannot  be  prolonged 
indefinitely  by  his  failure  to  file  such  account  and  obtain  its  settle- 
ment. The  statute  must  in  such  a  case  be  deemed  to  commence  run- 
ning after  the  lapse  of  a  reasonable  time  in  which  to  present  and  pre- 
cure  a  settlement  of  such  account.**  A  purchaser  at  an  executor's 
sale  of  lands,  ordered  to  be  sold  for  cash,  who  does  not  pay  all  of  the 
purchase  money,  but,  by  agreement  with  the  executor,  has  part  of  it 
credited  to  him  on  an  individual  debt  due  him  from  such  executor, 
is  not  entitled  to  the  benefit  of  a  statute  of  limitations  applicable  when 
the  sale  is  made  in  good  faith  and  the  purchase  money  paid.*' 
443.  Particular  Periods  of  Delay. — A  judicial  proceeding  resulting 
in  a  sale  of  lands  to  pay  a  decedent's  debts,  which  remains  in  full  force 
and  eflfect,  will  not  be  set  aside  after  many  years,  in  favor  of  the  heirs, 
for  irregularity,  except  when  equity  requires  it,  even  though  no  statute 
of  limitations  has  run.**  So,  if  a  cestui  que  trust  acquiesces  for  a 
long  time  in  an  improper  purchase  by  a  trustee,  equity  will  not  assist 
him  to  set  aside  the  sale.  Accordingly  where  the  complainants  did 
not  file  their  bill  to  set  such  a  sale  aside  until  thirty  years  after  the 
sale  and  more  than  twelve  years  after  the  arrival  at  majority  of  the 
youngest  heir,  a  court  of  equity  has  refused  to  lend  its  aid.**  Where 
an  executor  or  administrator  purchases  land  at  his  own  sale,  and 
takes  and  keeps  open,  visible,  and  adverse  possession  thereof  under 
a  claim  of  ownership  for  over  twenty  years,  it  has  been  decided  that 
this  is  a  bar  to  a  bill  for  partition  by  the  heirs,  who  are  vinder  ne 
disability.**    The  same  conclusion  has  been  reached  where,  although 

9.  Gibson  v.  Herriott,  55  Ark.  85,  10.  Planters'  Bank  v.  Neely,  7  How. 

17  S.  W.  689,  29  A.  S.  R.  17;  Flanders  (Miss.)  80,  40  Am.  Dec.  51. 

T.  Flanders,  23  Ga.  249,  68  Am.  Dec.  11.  Dennis  v.  Bint,  122  Gal.  39,  54 

523;  Smith  v.  Granberry,  39  Ga.  381,  Pao.  378,  68  A.  8.  B.  17. 

99  Am.  Deo.  464;  James  v.  Kelley,  107  12.  Sharpley  ▼.  Plant,  79  Miss.  17S, 

Ga.  446,  33  S.  E.  425,  73  A.  S.  E.  28  So.  799,  89  A.  S.  R.  588. 

135;     Brackenridge     v.     Holland,    2  18.  Mason  v.  Odum,  210  DL  471, 71 

Blackf.  (Ind.)  377,  20  Am.  Dec.  123;  N.  E.  386,  102  A.  S.  R.  180. 

Jenison  v.  Hapgood,  7  Pick   (Mass.)  14.  Van  Dyke  v.  Johns,  1  DeL  Ck. 

1, 19  Am.  Dec.  258;  Teackel  v.  Litch-  93,  12  Am.  Dee.  76. 

field,  13  Allen   (Mass.)  417,  90  Am.  16.  Mason  v.  Odnm,  210  HL  471,  71 

Dee.    207    and    note;    Husselman    t.  N.  E.  386, 102  A.   S.  B.  180.    Bee  also 

Eshleman,  10  Pa.  St.  394,  51  Am.  Deo.  Advxbsk  Possxssios,  toL  1,  pp.  745- 

493;  Green  v.  Sai^eant,  23  Vt.  466,  746. 
66  Am.  Dec.  88. 
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the  statbte  of  limitations  has  not  run  against  them,  the  heirs  by  the 
exercise  of  ordinary  diligence  might  have  discovered  that  a  sale  was 
made  for  the  benefit  of  the  executor,  and  they  failed  to  exercise  such 
diligence  or  to  take  any  proceeding  to  avoid  the  sale  for  nearly  twenty 
years  and  until  the  youngest  of  the  heirs  was  more  than  four  years 
past  her  majority.**  In  determining  what  is  a  reasonable  time  the 
courts  have  held  that  a  delay  of  ten  years  after  a  minor  heir  became  of 
age  was  clearly  unreasonable.**  The  right  has  been  lost  after  a  delay 
of  five  years  **  and  four  years,"  yet  it  seems  that  in  all  cases  a  court 
of  probate  has  jurisdiction  to  set  aside  a  fraudulent  sale  made  by  an 
administrator,  if  objection  is  made  before  confirmation.  It  has  even 
been  held  that  this  jurisdiction  may  be  exercised  even  after  the  lapse 
of  twenty-one  years.**  In  various  states  statutes  have  been  enacted 
limiting  the  time  within  which  actions  may  be  brought  to  set  aside 
sales  of  land  by  executors  and  administrators  to  five,*  and  in  aom* 
states  three  years.' 

Setting  Atide  Sola  for  Fraud 

444.  In  General. — ^In  sales  made  by  executors  and  administrators, 
the  utmost  good  faith  is  required,*  and  fraud  in  an  administrator, 
tending  to  defeat  the  ends  of  his  trust,  renders  a  sale  by  him  voidable 
on  the  bringing  of  proper  proceedings  to  have  it  set  aside.*  For 
example,  a  sale  of  lands  imder  a  probate  decree,  procured  to  be  made 
through  fraudulent  collusion  between  the  administratrix  of  the  de- 
ceased owner  and  the  purchaser,  in  payment  of  her  individual  indebt- 
edness to  him,  will  be  set  aside  in  equity  at  the  suit  of  the  heirs,  on 
averment  and  proof  of  such  facts.*  A  purchaser  at  an  administrator's 
sale,  before  he  has  paid  the  amount  of  his  bid,  is  not  recognized  as  hav- 
ing any  right  which  will  prevent  a  court  from  setting  aside  the  sale, 
where,  owing  to  the  fraudulent  devices  of  the  administrator,  he  has 
been  enabled  to  bid  in  the  property  at  much  below  its  real  value.*  It 
has  also  been  held  that  an  executor's  sale  of  real  estate  made  to  the 
surety  on  his  bond  under  an  order  of  the  probate  court,  procured 

U.  Melns  v.  Pabst  Brewing  Co.,  93  note,  8  LJl.A.(N.S.)  354  and  nottt. 

Wis.  153,  66  N.    W.  518,  57  A.  S.  B.  2.  Harlan  v.  Peck,  33  Cal.  615,  91 

899.  Am.  Dec.  653. 

17.  Musselman  ▼.  Eahleman,  10  Pa.  3.  Sharpley  v.  Plant,  79  Miss.  175, 
St.  394,  51  Am.  Dec.  493.  28  So.  799,  89  A.  S.  E.  588. 

18.  Hanson  v.  Nygaard,  105  Minn.  4.  Planters'  Bank  v.  Neely,  7  How. 
30,  117  N.  W.  235,  127  A.  S.  R.  523.  (Mies.)   80,  40  Am.  Dec.  51.    As  to 

19.  Flanders  ▼.  Flanden,  23  Ga.  249,  particular  remedies  available  for  avoid- 
68  Am.  Dec.  523.  ing  sales,  see  snpra,  par.  440. 

20.  Hart  t.  Hart,  39  Miss.  221,  77  5.  Tillman  v.  Thomas,  87  Ala.  SZl, 
Am.  Dec  668.  6  So.  151,  13  A.  S.  R.  42. 

1.  CKeefe  v.  Behrens,  73  Kan.  469,       6.  Planters'  Bank  v.  Nedy,  7  How. 
86  Pm.   665,  9   Ann.   Cas.   867   and    (Miss.)  80,  40  Am.  Dee.  5L 
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through  the  fraud  of  the  executor,  may  be  set  aside  at  the  suit  of  a 
devisee,  although  the  surety  was  ignorant  of  the  dishonest  conduct  of 
his  principal.'  While  some  courts  hold  that  fraud  in  procuring  an 
order  of  tiie  court  is  ground  for  setting  it  aside  even  on  collateral 
attack,*  other  courts  adhere  to  the  view  that  such  fraud  is  available 
only  on  direct  attack.*  In  determining  whether  an  attack  is  collateral 
it  may  be  noted  that  the  courts  have  held  that  a  bill  in  chancery  filed  to 
set  aside  an  administrator's  sale  should  not  be  regarded  as  collateral  to 
the  proceeding  in  which  the  application  for  leave  to  sell  is  filed,  so 
far  as  it  relates  to  the  parties  to  that  suit,  but  as  to  purchasers  whose 
title  derived  from  the  sale  is  sought  to  be  divested,  it  is  as  purely 
collateral  as  an  action  of  ejectment.** 

445.  What  Constittttes  Fraud. — It  is  practically  impossible  to  give 
an  adequate  definition  of  fraud.  The  ingenuity  of  man  is  so  inex- 
haustible that  it  might  not  be  wise  for  the  courts  to  enunciate  any 
final  definition.  In  considering  the  subject  of  the  setting  aside  of 
sales  on  the  ground  of  fraud,  instead  of  attempting  to  define  the  word, 
there  will  be  here  given  a  few  illustrative  cases  showing  the  applica- 
tion of  the  principle  that  fraud  may  so  vitiate  a  sale  as  to  justify  a 
court  of  equity  in  setting  it  aside.  An  attempt  of  an  administrator  to 
secure  the  property  to  the  family  of  the  decedent  at  a  price  beneath 
its  true  value  by  discouraging  bidding  at  his  sale  thereof  may  amount 
to  fraud,  and  if  so  far  successful  that  at  such  sale  the  property  is  bid 
in  trust  for  the  family  at  much  below  its  value,  the  sale  may  be  set 
aside  at  the  instance  of  smy  creditor  of  the  estate  thereby  injured." 
When  an  executor,  before  and  without  any  reference  to  a  sale,  pub- 
lished false  statements  concerning  the  value  of  bank  stock  belon^ng 
to  the  estate,  and  in  n^otiations  for  a  sale  thereof  was  informed  that 
the  purchaser  had  heard  and  relied  on  those  statements,  and  had  no 
available  means  of  detecting  their  falsity,  it  has  been  held  that  silence 
on  his  part  may  amount  to  a  fraudulent  concealment,  and  constitute 
grounds  for  having  the  sale  set  aside."  But  ordinarily  an  adminis- 
trator is  not  bound  to  disclose  defects,  within  his  knowledge,  in  the 
title  to  the  property  of  the  estate;  and  his  mere  silence  in  respect  to 
the  title,  although  he  may.  have  known  it  to  be  defective,  does  not 
amount  to  a  fraud  which  will  vitiate  the  sale.*'  Fraud  in  a  probate 
sale  is  not  proved  by  the  fact  that  an  attorney  at  law  held  claims 

7.  Fineke  ▼.  Bnndrick,  72  Kan.  182,  Jtn)GUKNTS. 

83  Pac.  403,  4  L.R.A.(N.S.)    820.  11.  Planters'  Bank  v.  Neely,  7  How. 

8.  Bland  v.  Mnncaster,   24  Miss.  62,  (Miss.)  80,  40  Am.  Dec.  61.    See  gen- 
67  Am.  Dec.  162.  erally,  Fraud  and  Deceit. 

9.  Lyne  v.  Sanford,  82  Tex.  58,  19  12.  Keen   v.  James,   39  N.  J.  £q. 
8.  W.  847,  27  A.  S.  R.  852.  527,  51  Am.  Rep.  29. 

10.  Moore  v.  Neil,  39  lU.  256,  89       13.  Thompson  v.  Mnnger,  16  Tax. 
Am.   Dee.   303.    As  to  collateral   at-   523,  66  Am.  Dee.  176. 

tack    on     judgments    generally,    see 
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against  the  estate  for  collection,  and  used  all  legal  efforts  to  obtain 
an  order  of  sale  of  property  of  the  estate  to  provide  for  their  pay- 
ment, and  that  at  the  sale  he  himself  became  the  purchaser. of  the 
property  sold.  In  such  case  it  has  been  said  that  it  was  his  duty  as 
an  attorney  to  obtain  payment  of  the  claims  in  that  or  any  other 
lawftil  manner,  and  he  had  as  much  right  as  other  persons  to  bid 
for  the  property  at  the  sale.** 

446.  Inadequacy  of  Price  as  Evidence  of  Fraud. — ^Inadequacy  of 
price  when  coupled  with  efforts  on  the  part  of  the  executor  or  adminia- 
trator  to  dissuade  persons  from  bidding  at  the  sale  may  amount  to 
fraud  and  may  warrant  the  setting  aside  of  the  sale  for  this  reason. 
For  example,  it  has  been  held  that  where  the  property  is  sold  at  less 
than  one  third  its  value,  to  a  near  relative,  before  parties  known  to  bo 
desirous  of  bidding  arrive,  and  where  a  consideration  is  offered  to  keep 
persons  present  from  bidding,  and  they  do  not  bid,  and  where  the 
administrator  is  known  to  desire  the  property  to  sell  at  a  low  figure, 
it  has  been  held  that  fraud  will  be  presumed  and  the  sale  may  be 
set  aside  and  the  property  ordered  resold.*'  But  mere  inadequacy  of 
price  standing  alone  is  not  sufficient  to  set  aside  a  sale.**  Where  a 
bill  charges  that  the  administrator  fraudulently  conspired  with  the 
purchaser  to  force  an  unnecessary  sale,  and  so  obtain  the  property  at 
an  under  price  in  trust  for  the  administrator,  the  sale  will  not  neces- 
sarily be  set  aside,  if  the  evidence  shows  that  the  price  was  entirely 
adequate.*' 

447.  Who  May  Raise  Objection. — A  fraudulent  sale  may  be  set 
aside  at  the  instance  of  any  party  in  interest,*^  as  for  example  an 
heir  or  devisee.**  A  bill  in  equity  may  be  filed  in  behalf  of  an  infant 
to  set  aside,  on  the  ground  of  fraud,  a  decree  directing  the  sale  of  land 
to  pay  debts,  when  such  infant's  interest  in  the  land  is  affected 
thereby.'*  It  has  been  held  that  a  deed  from  an  administrator  of 
land  of  his  intestate,  by  him  sold  under  an  order  of  the  probate  court, 
voidable  for  fraudulent  collusion  between  the  administrator  and  the 
purchaser,  may  be  impeached  only  by  a  subsequent  administrator, 
or  by  the  heirs  or  devisees,  and  is  valid  to  all  intents  as  to  all  other 
persons.*  It  seems  that  in  some  jurisdictions  an  heir  cannot  bring 
proceedings  in  his  own  name  to  set  aside  a  fraudulent  sale  by  an 

14.  Giddings  v.  Steele,  28  Tes.  732,  18.  Planters'  Bank  v.  Neely,  7  How. 

91  Am.  Dec.  336.  (Miss.)  80,  40  Am.  Dee.  61. 

16.  Pearson  v.  Moreland,  7  Smcdes  19.  Fineke    v.    Bundrick,    72    Ka» 

&  M.   (Miss.)  609,  45  Am.  Dee.  319.  182,  83  Pao.  403,  4  L.R.A.(N.S.)  820; 

As  to  the  deterring  of  bidders,  see  also  Pearson  v.  Burditt,  26  Tex.  167,  80 

supra,  par.  388.  Am.  Dec.  649. 

16.  Costigan  v.  Tniesdell,  119  Ky.  20.  Griswold  v.  Hieks,  132  lU.  494, 
70,  83  S.  W.  98,  115  A.  S.  R.  24L  24  N.  E.  63,  22  A.  S.  R.  549. 

17.  Johnston  v.  Lewis,  Rice  Eq.  (S.  1.  Pearson  v.  Bnrditt,  26  Tex.  157, 
C.)  40,  33  Am.  Dec.  74.  80  Am.  Dec.  649. 
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administrator  while  the  administration  is  still  open,  except  under 
unusual  circumstances.*  Where  a  sale  has  been  made  by  an  executor 
or  administrator  which  normally  might  be  set  aside  on  account  of 
fraud,  the  courts  may  nevertheless  refuse  to  interfere  in  regard  to  it 
if  the  parties  are  estopped  from  raising  objections  to  sach  sale,  as 
where  ^e  persons  concerned,  with  knowledge  of  the  facts,  accept  and 
retain,  as  a  part  of  their  distributive  share,  money  derived  from  a 
sale  of  real  estate  made  by  the  administrator.*  Where  a  purchaser 
buys  the  property  at  the  solicitation  of  the  administrator  personally 
under  an  agreement  that  be  was  to  be  accountable  to  him  only  to  the 
amount  which  should  be  realized  on  a  resale  of  the  property,  the 
courts  hold  that  although  this  agreement  may  be  fraudulent  a  court 
of  equity  will  not  interfere  to  relieve  the  purchaser  since  he  is  estopped 
to  set  up  his  own  fraud.* 

448.  Rights  in  Event  of  Avoidance  of  Sale. — On  the  setting  aside 
of  an  administrator's  sale  for  fraud,  the  property  which  was  the  sub- 
ject of  such  sale  becomes  unadministered  assets  of  the  estate,  and  falls 
back  into  the  hands  of  the  administrator  for  disposition  in  due  course 
of  the  administration,*  and  the  executor  may  institute  suit  forthwith 
against  the  purchasers  to  recover  the  property,  on  the  theory  that 
the  void  sale  was  the  executor's  individual  act  which  would  not  estop 
him  from  suit  in  his  representative  character.*  In  some  cases  the 
purchaser  at  a  voidable  sale  is  entitled  to  reimbursement  for  expendi- 
tures made  by  him  in  reference  to  the  property  while  in  his  possession 
under  such  voidable  sale.'  Thus  it  has  been  held  that  where  an 
executor  claiming  to  be  a  devisee  of  certain  land  sold  it  without 
express  authority,  and  applied  the  money  to  the  payment  of  debts  of 
the  testator,  those  who  are,  on  a  proper  construction  of  the  will,  entitled 
to  the  land  may  recover  it  from  the  purchaser  without  refunding  the 
money  paid.*  It  seems  that  in  such  cases  a  decree  vacating  a  sale 
should  declare  the  title  in  the  heirs  subject  to  the  lien  of  the  pur- 
chaser for  the  part  of  the  purchase  money  paid  by  him,  allowing  him 
nothing  for  improvements.*  On  the  other  hand  where  a  sale  of 
bank  stock  has  been  rescinded  for  fraud,  an  innocent  purchaser  is 
entitled  to  reimbursement  for  an  assessment  paid  by  him  on  the  stock 
during  the  period  of  his  possession  of  it  under  such  sale.**  Where 
a  note  has  been  given  as  part  of  the  purchase  money  of  land  fraudu- 

2.  Giddings  v.  Steele,  28  Tex.  732,  64  Am.  Deo.  393. 

91  Am.  Dec.  336.  7.  As  to  the  right  to  £sregard  void 

S.  Mote  V.  Kleen,  83  •  Neb.  685,  119  sales,  see  supra,  par.  441. 

M.  W.  1125,  131  A.  8.  R.  654.  8.  Walker  v.  Quigg,  6  Watts  (Pa.) 

4.  Fahrig  v.  Sohimpff,  199  Pa.  St.  87,  31  Am.  Dec.  462. 

423,  49  Atl.  237,  85  A.  S.  R.  796.  9.  Sharpley  v.  Plant,  79  Miss.  175, 

5.  Giddings  v.  Steele,  28  Tex.  732,  28  So.  799,  89  A.  S.  R.  588. 

•1  Am.  Dec.  336.  10.  Keen  ▼.  James,  39  N.  J.  Eq.  627, 

S.  Worthy  v.  Johnson,  10  Ga.  358.  51  Am.  Rep.  29. 

375 


Digitized  by 


Google 


t  449  EXECUTORS  AND  ADMINISXBAT0B8         U  B.  C.  L. 

lently  sold,  one  consequence  of  the  setting  aside  of  a  sale  for  fraud  is 
that  sudi  note  given  in  payment  for  the  land  so  sold  is  without  eon- 
sideration  and  unenforceable.** 

Subrogation  on  Void  Sale* 

449.  ^l^ht  to  Subrogation. — On  the  right  of  purchasers  at  void 
execution  or  judicial  ^les  to  subrogation  to  the  rights  of  creditors 
to  the  payment  of  whose  claims  the  purchase  money  paid  by  them 
has  been  appropriated,  courts  are  not  agreed.  Many  consider  them 
as  volunteers  acting  without  compulsion  and  for  no  purpose  of  pro- 
tecting any  interest  of  their  own,  and  under  a  mistake  of  law,  and 
therefore  not  entitled  to  the  protection  of  courts  of  equity.  On  the 
other,  hand,  others  hold  that  the  doctrine  of  subrogation  rests  on 
the  natural  principles  of  equity  and  justice;  that  purchasers  at  such 
sales  who  are  entitled  to  the  benefit  of  subrogation  are  not  volunteers; 
that  they  purchase  at  a  sale  made  under  the  coercive  process  of  law, 
under  the  honest  belief  that  they  are  getting  the  property  sold,  and 
'  their  money  is  actually  applied  to  the  benefit  of  the  owner  in  paying 
his  debts  or  removing  charges  or  liens  on  his  property.*'  The  latter 
view  is  the  one  more  generally  accepted.  The  rule  which  meets  with 
general  recognition  is  that  when  the  proceeds  have  been  applied  to 
the  payment  of  the  decedent's  debts  the  purchaser,  at  an  invalid  or 
void  sale  by  executors  or  administrators,  acquires  a  right  to  be  subro- 
gated to  the  rights  of  the  creditors  whose  claims  have  been  paid  out 
of  the  proceeds  from  such  sale.*'  It  may  be  noted  in  this  connection 
diat  in  order  to  assert  an  equity  of  subrogation  in  property  that 
has  been  sold  at  an  administrator's  sale,  the  facts  must  be  pleaded,** 
and  that  when  the  purchase  money  derived  from  the  sale  has  not 
been  paid  out  of  the  hands  of  the  personal  representative  in  liquida- 
tion of  debts,  but  remains  in  his  hands,  the  purchaser,  instead  of 
being  entitled  to  subrogation  against  the  heirs,  will  be  entitled  to  a 
decree  against  the  executor  or  administrator  for  the  amount  so  held.*^ 

11.  Rochl  T.  Pleasants,  31  Tex.  4$,  3  8.  E.  729,  2  A.  S.  R.  326  and  note; 
98  Am.  Dec.  614.  Hunter  v.  Hunter,  58  S.  C.  382,  36 

12.  Bond  T.  Montgomery,  66  Ark.  S.  E.  734,  79  A.  S.  R.  846;  Herron  t. 
563,  20  S.  W.  626,  35  A.  S.  R.  119.  Marshall,  6  Humph.  (Tenn.)  443,  42 
See  genially,  Sttbbooatioii.  Am.  Dec.  444;  Hudgin  v.  Hndgin,  • 

13.  Crippen  v.  Chappel,  36  Kan.  Grat.  (Ya.)  320,  62  Am.  Dec.  124: 
495,  U  Pac.  453,  57  Am.  Rep.  187;  Hall  v.  Hall,  35  W.  Va.  166, 13  S.  E. 
McGee   ▼.   WaUis,   57   Miss.   638,   34  49,  29  A.  S.  R..800. 

Am.  Rep.  484;  Yalle  t.  Fleming,  29       Note:  69  L.RA.  47. 
Mo.  162,  77  Am.  Dec.  557;  Cunning-       14.  Wilkin  t.  Owens,  102  Tex.  197, 
ham  V.  Anderson,  107  Mo.  371,  17  S.  114  S.  W.  104,  115  S.  W.  1174,  117 
W.  972, 28  A.  S.  R.  417;  Scott  v.  Dann,  S.  W.  425,  132  A.  S.  R.  867. 
21  N.  C.  425,  30  Am.  Dec.  174  and      15.  Hudgin  v.  Hudgin,  6  Qrat  (Va.) 
note;  Perry  ▼.  Adams,  98  N.  C.  167.  320,  52  Am.  Dec.  124. 

376 


Digitized  by 


Google 


U  B.  G.  L.         EXECUTORS  AND  ADMINISTRATORS         H  460,  4B1 

450.  View  that  Subrogation  Will  Not  Be  Permitted.— Various 
grounds  have  been  asserted  for  refusing  to  recognize  any  right  of 
subrogation  of  a.  purchaser  at  a  void  or  invalid  sale  of  an  executor 
or  administrator.  Some  courts  have  flatly  refused  to  recognize  the 
right  under  any  circumstances,  and  have  decided  that  on  a  void 
administrator's  sale  the  purchase  money  paid  cannot  be  recovered 
from  the  heir  who  has  obtained  the  land.'*  Other  courts  hold  that 
equity  will  not  relieve  a  purchaser  of  land  at  a  probate  sale  which 
transfers  no  title,  when  there  is  no  mistake  or  ignorance  of  any  mate- 
rial fact  and  no  fraud  nor  warranty.^'  Knowledge  by  the  purchaser 
that  the  land  sold  was  subject  to  a  trust,  and  that  the  executor  or 
administrator  had  no  power  to  make  the  sale,  has  been  considered 
fatal.**  In  some  states  a  distinction  seems  to  be  drawn  between  cases 
where  the  debts  paid  out  of  the  purchase  money  derived  from  the 
invalid  sale  were  simple  debts  or  those  secured  by  liens,  the  courts 
holding  that  .where  Uie  title  of  a  purchaser  at  an  administrator's 
sale  to  pay  debts  which  are  not  liens  on  the  land  fails  for  want  of 
jurisdiction,  he  is  not  entitled  in  eqmty  to  be  subrogated  to  the  claims 
of  creditors  paid  by  the  purchase  money.**  It  should  be  recognized 
that  the  right  of  subrogation  in  the  jurisdictions  in  which  it  is  rec- 
ognized is  an  equitable  right,  subject  to  being  forfeited  by  any  fraud 
or  wrongful  conduct  of  the  purchaser.  It  has  been  held,  however, 
that  a  purchaser  at  an  administrator's  sale  of  a  homestead  is  not  in 
pari  delicto  with  the  administrator,  and  therefore  excluded  from  the 
benefit  of  the  right  to  be  subrogated  to  the  claims  of  creditors,  on 
the  ground  that  the  sale  by  the  administrator  was,  under  the  cir- 
cumstances, forbidden  by  statute,  and  made  punishable  as  a  misde- 
meanor.** 

451.  Who  Ar«  Entitled  to  Subrogation. — ^The  right  of  subrogation 
ifl  occasionally  invoked  in  reference  to  sales  of  decedents'  property 
by  others  than  the  purchasers  from  the  executor  or  administrator. 
Some  courts  have  h^d  that  a  cestui  que  trust  may  be  subrogated  to 
the  rights  of  the  administrator  where  land  held  in  trust  by  a  deceased 
trustee  has  been  sold  on  credit  by  such  administrator.*  Where  an 
administrator's  deed  is  ineffectual  to  convey  the  title  of  the  heirs, 
but  his  accounts  show  that  the  proceeds  of  the  sale  were  applied  to 
the  satisfaction  of  charges  against  the  estate,  the  heirs,  before  recov- 
ering the  property  from  the  purchasers,  must  refund  the  amount 
with  interest  from  the  time  it  was  applied  to  the  payment  of  the 

16.  Nowler  ▼.  Colt,  1  Ohio  619,  13      19.  Mantemach  v.   Stodt,   240   HI. 
Am.  Dec.  640.  464,  88  N.  E.  1000,  130  A.  S.  B.  282. 

17.  Burns  t.  Hamilton,  33  Ala.  210,       20.  Bond  ▼.  Montgomery,  56  Ark. 
70  Am.  Dec.  570  and  note.  563,  20  S.  W.  626,  36  A.  S.  R.  119. 

18.  Huae  v.  Den,  86  Gal.  390,  24       1.  Yandever  ▼.   Fi«eman,   20   Tex. 
Pac.  790,  20  A.  S.  R.  232.  333,  70  Am.  Dee.  391. 

377 


Digitized  by  LjOOQ IC 


i  4S2  EXECUTORS  AND  ADMINISTBATOBS         U  R.  C.  L. 

charges.*  A  purchaser  with  a  warranty  from  an  heir,  of  realty,  which 
is  afterwards  sold  by  order  of  the  surrogate  to  pay  the  debts  of  the 
ancestor,  is  entitled  to  be  subrogated  to  the  lights  of  the  creditors 
who  are  paid  by  such  sale,  and  has  an  equitable  lien  on  the  rest 
of  the  estate  remaining  in  the  hands  of  the  heir.'  On  the  other 
hand  it  has  been  decided  that  purchasers  with  warranty  from  a 
purchaser  at  •  void  administrator's  sale  cannot,  on  the  death  and 
insolvency  of  the  latter,  be  substituted  for  him  in  his  claims  for 
advances  to  the  estate  of  the  decedent.*  It  seems  that  intierests  or 
estates  in  lands  of  a  decedent  in  the  hands  of  innocent  purchasers 
for  value,  and  acquired  from  the  heirs  before  the  commencement  of 
a  suit  to  charge  them  with  the  payment  of  the  decedent's  debts,  can- 
not be  subjected  thereto  either  in  law  or  equity.* 

452.  Right  of  Purchaser  to  Reimbursement. — ^When  a  purchaser 
is  required  to  surrender  land  which  he  has  acquired  under  a  void 
sale  by  an  executor  or  administrator,  he  is  in  most  cases  entitled  to 
reimbursement.  This  right  generally  extends  to  the  full  amount 
of  the  purchase  money  paid  by  him.*  In  some  states  a  purchaser 
at  a  void  sale  is  entitled  to  the  value  of  the  improvements  placed  by 
him  in  good  faith  on  the  land,'  but  in  other  states  no  allowance  can 
be  made  for  improvements  except  as  an  offset  for  damages  claimed 
for  withholding  the  possession.*  Where  an  administratrix  purchases 
the  lands  of  the  estate,  including  her  dower  therein,  at  her  own  sale, 
and  the  sale  is  set  aside  as  to  infant  heirs,  for  constructive  fraud 
after  the  administratrix  has  made  valuable  improvements,  it  has  been 
held  that  she  is  entitled  to  compensation  for  the  full  value  of  her 
improvements,  less  rents,  and  to  have  the  purchase  money  and  taxes 
paid  by  her  refunded,  with  interest,  as  to  all  of  the  land  except  her 
dower  and  that  as  to  that  she  is  entitled  to  have  the  purchase  money 
only  refunded.*  In  some  states  such  right  has  been  extended  to 
cover  the  amount  of  taxes  paid  by  the  puirchaser  while  the  land  was 
in  his  possession,^*  on  the  ground  that  the  payment  was  compulsory 

2.  Millican  v.  McNeill,  102  Tex.  189,  sale,  see  aapia,  par.  428. 

114  S.  W.  106,  132  A.  S.  R.  863,  20  7.  Heath  v.  Wells,  5  Pick.  (Mass.) 

Ann.  Cas.  74,  21  LJl.A.(N.S.)  60.  140,  16  Am.  Dec.  383;  Cunningham  t. 

3.  Eddy  v.  Traver,  6  Paige  (N.  T.)  Anderson,  107  Mo.  371,  17  8.  W.  972, 
521,  31  Am.  Dec.  26L  28  A.  S.  R.  417. 

4.  Beall  ▼.  Price,  13  Ohio  368,  42  8.  Huse  ▼.  Den,  85  Cal.  390,  24  Pae. 
Am.  Dec.  204.  790,  20  A.  S.  R.  232.    See  Ikpbovb- 

5.  Scoggin  V.  Hadgins,  78  Ark.  631,  hents. 

94  S.  W.  684, 115  A.  S.  R.  60.  9.  Gibson  v.  Herriott,  55  Aik.  86, 

6.  Stults  V.  Brown,  112  Ind.  370,  17  S.  W.  589,  29  A.  8.  R.  17. 

14N  .E.  230,  2  A.  S.  R.  190;  Cunning-       10.  Cunningham   v.    Anderson,  107 
ham  V.  Anderson,  107  Mo.  371,  17  S.  Mo.  371,  17  8.  W.  972,  28  A,  8.  B. 
W.  972,  28  A.  8.  R.  417.    As  to  right  417. 
of  an  executor  who  purchases  at  own 
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and  was  for  the  benefit  of  the  rightful  ovrners.**  Although  in  most 
juriadictions  where  this  right  is  recognized  it  is  founded  on  the  prin- 
ciples of  the  common  law,  yet  in  a  few  states  it  rests  on  direct  statu- 
tOTy  authority.  For  example,  in  some  jurisdictions  the  statutes  pro- 
vide that  if  any  sale  by  an  executor  or  administrator  is  for  any  cause 
whatever  held  to  be  void  or  irregular,  the  purchaser  in  good  faith 
and  for  value,  or  his  representatives,  shall  have  a  fien  on  the  real 
estate  sold  for  both  the  purchase  money  and  the  taxes  paid,  together 
with  interest*'  Since  the  heirs  and  persons  interested  in  the  estate 
cannot  have  the  land  and  yet  retain  the  purchase  money  received 
for  it,  they  may  be  compelled  fo  elect  between  the  two." 

453.  Lien  of  Purchaser  until  Repayment — ^Not  only  has  the  pur- 
chaser under  such  sale  a  right  to  be  subrogated  to  the  claims  which 
have  been  paid  out  of  the  purchase  money,  but  he  also  has  the 
right  to  retain  possession  of  the  property  as  security  for  the  repay- 
ment of  the  sums  to  which  he  is  entitled.*^  In  a  number  of  juria- 
dictions when  the  sale  is  for  any  reason  void,  the  purchaser  is  rec- 
ognized as  having  a  right  to  reimbursement  enforceable  in  a  court 
of  equity  in  the  nature  of  a  lien  or  charge.**  An  injunction  may 
be  issued  to  prevent  the  heirs  from  recovering  possession  of  the  land 
without  reimbursing  the  purchaser  to  the  extent  to  which  he  may 
be  entitled.**  Another  method  of  enforcing  the  right  of  the  pur- 
chaser to  subrogation  is  by  the  bringing  of  a  creditor's  bill  to  cha^e 
the  land  with  the  amount  of  the  debt  of  the  creditor  whose  claims 
have  been  paid.*'  It  should  be  noted  that  any  rents  and  profits 
of  the  land  acquired  by  a  purchaser  under  a  void  sale  should  be 
set  oB  and  deducted  from  his  claim  before  it  is  enforced  under  the 
doctrine  of  subrogation.**  Yet  such  lien  or  chaise  for  the  purchase 
money  paid  on  such  void  sale  is  not  recognized  in  other  states,  on 
&e  theory  that  the  payment  was  purely  voluntary.** 

11.  Nowler  v.  Coit,  1  Ohio  619,  13  Hunter  v.  Himter,  58  S.  C.  382,  36 
Am.  Dec.  640.  8.  E.  734,  79  A.  S.  R.  846. 

12.  Montour  v.  Pnrdy,  11  Minn.  384,       Note :  2  A.  S.  R.  330. 

88  Am.  Dee.  88.  And  see,  infra,  par.  16.  McGke  v.  Wallis,  67  Miss.  638, 
453.  34  Am.  Rep.  484. 

13.  Woodstock  Iron  Co.  v.  Fnllen-  17.  Hull  ▼.  Hull,  35  W.  Va,  165, 13 
wider,  87  Ala.  584,  6  So.  197,  13  A.  S.  8.  E.  49,  29  A.  S.  R.  800.  See  gen- 
R.  73.  erally  Crzditobs'  BhiLS,  voL  8y  p.  5 

14.  Hunter  v.  Hunter,  68  S.  C.  382,  et  seq. 

36  S.  E.  734,  79  A.  S.  R.  845;  63  8.  C.  18.  Huffman  v.  Hendry,  9  Ind.  App. 

78,  41  8.  E.  33,  90  A.  8.  R.  663.  324,  36  N.  E.  727,  53  A.  8.  R.  361; 

15.  Woodstock  Iron  Co.  ▼.  Fnllen-  Hndgin  v.  Hudgin,  6  Orat.  (Va.)  320, 
wider,  87  Ala.  684,  6  So.  197, 13  A.  8.  62  Am.  Dec.  124. 

R.  73;  Ferry  y.  Adams,  98  N.  C.  167,  19.  Nowler  ▼.  Coit,  1  Ohio  619,  13 
8  S.  E.  729,  2  A.  8.  R.  326  and  note;   Am.  Deo.  640. 
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Collateral  Attack  on  Sales 

454.  General  Principles. — Although,  as  haa  already  been  seen,  at 
one  time  probate  courts  were  considered  as  courts  of  inferior  and 
special  junsdiction  so  that  their  decrees  were  subject  to  collateral 
attack,**  this  view  is  now  obsolete,  and  such  courts  are  deemed  courts 
of  general  jurisdiction  within  their  province  and  accordingly  their 
decrees  are  proof  against  collateral  attack  in  like  manner  as  other 
courts  of  general  jurisdiction.*  Where  a  probate  court  has  juris- 
diction, its  decrees  fall  within  the  operation  of  the  principle  of  res 
judicata,'  and  a  decree  of  a  probate  court  authorizing  the  sale  of 
the  real  property  of  a  decedent  for  the  pajrment  of  his  debts  is 
conduaive  of  everything  involved  in  it,*  as,  for  example,  the  neces- 
sity for  the  sale.*  In  like  manner  a  decree  of  a  court  of  probate, 
refusing  an  order  for  the  sale  of  land,  and  dismissing  the  appli- 
cation of  the  personal  representative,  as  between  him  and  the  heirs 
who  were  parties,  is  conclusive  that  the  personal  property  of  the 
intestate  was,  at  the  time  of  its  rendition,  sufficient  for  the  pay- 
ment of  debts  and  the  sale  was  unnecessary.'  It  should  be  noted, 
however,  that  this  conclusive  effect  given  to  an  order  of  the  court 
for  a  sale  of  land  on  account  of  the  existence  of  debts  is  conclusive 
only  between  the  purchaser  and  those  interested  in  the  estate.  An 
order  directing  the  sale  of  real  property  of  a  decedent  to  pay  speci- 
fied debts  is  not  conclusive  of  the  existence  and  validity  of  those 
debts  in  favor  of  the  administrator  in  a  subsequent  proceeding  between 
him  and  the  distributees  of  the  estate  for  the  settlement  of  his  ac- 
counts.* It  has  also  been  held  that  a  decree  for  the  9ale  of  land 
to  pay  debts  is  not  ree  judicata  as  to  the  validity  of  the  debts  and 
the  insufficiency  of  personal  property  to  pay  them  as  against  the 
heir  or  his  successor  in  interest,  who  may  contest  a  motion  to  revive 
such  order  of  sale  on  the  ground  that  the  debts  are  barred  by  the 
statute  of  limitations.'  Even  as  between  the  purchaser  and  tho^ 
interested  in  the  estate,  an  order  of  court  to  sell  a  decedent's  land 
is  only  a  determination  that  the  sale  is  necessary  and  an  authority 
to  make  it,  and  it  will  not  aS&et  the  title  or  grant  any  right  in 
jurisdictions  requiring  a  confirmation  of  sales.  It  is  the  order  of 
confirmation  which  finally  operates  to  divest  the  heirs  of  their  title 

20.  See  supra,  par.  69.  S.  Gmbb  v.  (lalloway,  203  Pa.  St. 

1.  Mayer  v.  Komegay,  163  Ala.  371,  236,  52  All.  176,  93  A.  S.  R.  764. 

50  So.  880,  136  A.  S.  R.  79;  Apel  v.  4.  McDade  v.  Bnrch,  7  Ga.  559,  60 

Kelsey,  52  Ark.  341,  12  S.  W.  703,  20  Am.  Dec.  407. 

A.   S.   R.  183.     See  supra,  par.   60.  5.  State  v.  Williams,  131  Ala.  56, 

And  see  JuDOXKirTS.  30  So.  782,  90  A.  S.  R.  17. 

2.  As  to  coDcIusiyeness  of  proceed-  6.  Austin  v.  Austin,  132  N.  C.  262, 
ing  in  general,  see  supra,  par.  71  et  43  S.  E.  827,  95  A.  S.  R.  637. 

seq.    As  to  res  judicata  generally,  see       7.  State  ▼.  Williams,  131  Ala.  66,  30 
JuDGMBiNTS.  So.  782,  90  A.  S.  R.  17. 
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and  to  secure  the  property  to  the  purchaser.'  Where  a  sale  ia  in 
fact  void,  it  may  be  treated  as  a  nullity,  and  may  be  disregarded  in 
collateral  proceedings  without  its  being  necessary  to  set  it  aside  by 
direct  attack.  But  if  it  is  voidable  only,  it  has  full  force  and  effect 
until  set  aside  in  proper  proceedings,  and  cannot  be  attacked  collat- 
erally.* 

455.  Immanity  from  Collateral  Attack. — The  general  rule  that  a 
judgment  of  a  court  having  jurisdiction  of  the  parties  and  the  sub- 
ject-matter, is  conclusive  on  the  parties  and  their  privies,  although 
the  record  may  contain  irregularitaes  which  would  authorize  its  raver- 
sal  on  direct  appeal,  is  frequently  applied  in  regard  to  sales.**  Decrees 
of  the  orphans'  court  in  regard  to  sales  stand  on  the  same  footing 
as  judgments  of  a  court  of  common  law,  and  cannot  be  examined 
collaterally  in  an  action  of  ejectment.**  A  sale  pursuant  to  an  order 
of  the  orphans'  court  is  entitled  to  the  same  protection  on  collateral 
attack  as  a  sale  in  execution  proceedings  based  on  a  judgment.** 
Therefore  the  general  rule  is  that,  after  the  jurisdiction  of  the  court 
has  once  attached,  the  proceeding  cannot  be  collaterally  attacked  for 
irregularities,  although  such  proceedings  may  abound  in  errors.** 
Since  it  is  a  matter  of  common  knowledge,  and  has  long  been  a 
subject  of  regret,  that  sheriff's  sales  pass  uncertain  titles,  the  courts 
incline  towards  upholding  whenever  possible  titles  under  irregular 
sales  in  proceedings  in  the  orphans'  or  probate  courts.** 

456.  Protection  Accorded  Purchaser  by  Decree. — Where  the  court 
had  jurisdiction  both  of  the  persons  of  the  parties  and  of  the  subject- 
matter,^''  the  purchaser  is  not  bound  to  look  beyond  the  decree.*' 

8.  Plains  Land,  etc.,  Co.  v.  Lynch,  Bradley  v.  Drone,  187  ID.  176,  58  N. 
38  Mont.  271,  99  Pae.  847,  129  A.  S.  E.  304,  79  A.  8.  R.  214;  O'Eeefe  t. 
R.  645.  Behrens,  73  Kan.  469,  85  Pac.  556, 

9.  Com^n"  ▼•  Emerick,  134  Ind.  9  Ann.  Cas.  867  and  note,  8  L.R.A. 
148,  33  N.  E.  899,  39  A.  S.  R.  245.  j(N.S.)  354  and  note;  Ewing  v.  Higby, 

10.  Wyman  v.  Campbell,  6  Port.  7  Ohio  198,  pt.  1,  28  Am.  Deo.  633; 
(Ala.)  219,  31  Am.  Dec.  677.  See  McPherson  v.  CnnlifC,  11  Serg.  &  R. 
also  JuDGuxNTS.  (Pa.)  422, 14  Am.  Dec.  642. 

11.  Elingensmith  t.  Bean,  2  Watts  Note:  79  Am.  Dec.  366. 

(Pa.)  486,  27  Am.  Dec.  328.  14,  Grubb  v.  GaUoway,  203  Pa.  St. 

12.  Cox  v.  Davis,  17  Ala.  714,  52  236,  52  Atl.  176,  93  A.  S.  R.  764. 

Am.  Deo.  199;  McPherson  v.  Cunliff,  16.  Goudy  ▼.  Hall,  36  HI.  313,  87 
11  Serg.  &  R.  (Pa.)  422,  14  Am.  Dec.  Am.  Dec.  217  and  note;  Wimberly  ▼. 
642.  Hurst,  33  HI.  166,  83  Am.  Dec.  296; 

13.  Doe  V.  Riley,  28  Ala.  164,  65  Withers  v.  Patterson,  27  Tex.  491,  86 
Am.  Dec.  334;  Satcher  v.  Satcher,  41  Am.  Dec.  643. 

Ala.  26,  91  Am.  Dec.  498;  Goodwin  y.  16.  Linnman  ▼.  Riggins,  40  La. 
Sims,  86  Ala.  102,  5  So.  587,  11  A.  S.  Ann.  761,  5  So.  49,  8  A.  8.  R.  849; 
R.  21;  Moore  v.  Cottingham,  113  Ala.  McPherson  v.  Cunliff,  ll  Seig.  6s  R. 
148,  20  So.  094,  59  A.  S.  R.  100;  (Pa.)  422, 14  Am.  Dec.  842;  Grubb  v. 
Neville  v.  Kenny,  125  Ala.  149,  28  So.  Galloway,  203  Pa.  St.  236,  62  AtL  176, 
452,  82  A.  S.  R.  230;;  Van  Dyek  v.  93  A.  S.  R.  764;  Withers  v.  Patterson, 
Johns,  1  Del.  Ch.  93,  12  Am.  Dec.  76;  27  Tex.  491,  86  Am.  Dee.  643. 
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A  purchaser  of  property  at  a  sale  by  an  administrator,  whose  author- 
ity was,  at  the  time  of  the  sale,  recognized  by  the  court,  does  not 
have  the  burden  of  showing,  when  his  title  is  brought  in  question 
in  a  collateral  action,  that  tbe  administrator  was  duly  and  legally 
appointed  and  qualified  to  act  as  such  in  the  particular  instance,*^ 
or  that  the  sale  was  necessary.**  And  conversely,  if  the  court  did 
not  have  jurisdiction  either  of  tJbe  person  or  the  subject-matter,  the 
decree  affords  the  purchaser  no  protection.** 

457.  Filing  of  Proper  Petition  as  Protection. — ^As  has  already  been 
seen*,'  the  presentation  of  a  petition  for  an  order  to  sell  a  dece- 
dent's realty  for  the  payment  of  debts  by  an  administrator  confers 
on  the  court  jurisdiction  of  the  subject-matter.*  If  the  petition 
states  enough  to  require  the  court  to  act,  the  orders  and  decisions 
of  the  court  in  the  premises  are  binding  until  reversed,  and  cannot 
be  attacked  collaterally.*  An  order  of  sale  made  by  a  probate  court 
having  acquired  jurisdiction  by  the  filing  of  a  proper  petition  can- 
not be  attacked  in  a  collateral  proceeding  on  the  ground  that  it 
was  made  on  insufficient  evidence  or  contrary  to  the  evidence.*  Even 
when  the  petition  is  filed  by  one  whose  standing  as  an  administrator 
is  subject  to  attack,  the  sale  under  proceedings  instituted  by  him 
will  not  necessarily  be  void  and  subject  to  collateral  attack.  Thus 
it  has  been  held  that  in  a  collateral  proceeding  involving  the  title  to 
land  sold  by  an  administrator,  it  will  be  presumed  that  the  probate 
court  which  appointed  him  had  before  it  proof  of  the  facts  neces- 
sary to  authorize  it  to  make  such  appointment,  and  to  give  it  power 
to  act  in  the  case,  although  on  a  direct  appeal  or  writ  of  error  from 
the  probate  proceeding  it  would  be  held  irregular,  uid  set  aside.* 
Where,  however,  the  petition  is  so  defective  that  the  court  did  not 
acquire  jurisdiction,  the  order  may  be  assailed  at  any  time  on  a 
collateral  as  well  as  on  a  direct  attack." 

458.  Collateral  Attack  as  to  Necessity  of  Sale. — ^Not  infrequently 
efforts  are  made  to  nullify  a  sale  on  collateral  attack  on  the  ground 
that  there  were  no  debts  and  tJierefore  the  sale  was  •  nullify  as 

17.  Damoy  ▼.  Stricklinge,  15  Tex.  1.  Long  v.  Burnett,  13  la.  28,  81 
567,  65  Am.  Dee.  179  and  note.  Am.  Dec  420. 

18.  Anstin  v.  Austin,  132  N.  C.  262,  2.  Iverson  v.  Loberg,  26  HI.  179,  79 
43  S.  E.  827,  95  A.  S.  R.  637.  Am.  Dec  364  and  note;  Long  t.  But- 

19.  Wilson  V.  Holt,  83  Ala.  628,  3  nett,  13  la.  128,  81  Am.  Dec  420.  As 
So.  321, 3  A.  S.  R.  768 ;  Stark  v.  Kirch-  to  the  setting  aside  of  sales,  see  supra, 
graber,  186  Mo.  633,  85  S.  W.  868, 105  par.  439  et  seq. 

A.  S.  R.  629;  Young  t.  Rathbone,  16  S.  Boyd  v.  Blankman,  29  CaL  19,  87 
N.  J.  Eq.  224,  84  Am.  Dec.  151;  Ken-  Am.  Dec.  146. 

nedy  ▼.  Wachsmuth,  12  Serg.  &  R.  4.  Schnell  t.  Chioago,  38  Hi.  882,  87 
(Pa.)  171, 14  Am.  Dec.  676;  Smith  v.  Am.  Dec.  304. 

Wildman,  178  Pa.   St.   245,  35   Atl.       5.  Plains  Land,  etc,  Go.  ▼.  Lyndi, 
1047,  56  A.  S.  R.  760,  36  LJtJL.  834.  38  Mont.  271,  99  Pae.  847,  129  A.  8. 
ao.  See  supra,  par.  380.  R.  645. 
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being  onnecessary.  The  general  rule  in  respect  to  questions  of  this 
character  is  that  while  it  may  be  true,  as  matter  of  fact,  that  no 
debts  existed  against  the  estate  at  the  time  of  filing  the  petition 
for  the  sale,  still,  on  collateral  attack,  the  existence  or  nonexistence 
•f  debts  as  a  fact  cannot  be  inquired  into.*  In  the  absence  of  fraud 
or  collusion,  the  judicial  determination  by  a  probate  court  that  there 
are  debts  and  that  a  sale  of  the  land  is  necessary,  is  conclusive  against 
all  who  are  parties  to  that  proceeding.'  The  objection  cannot  there- 
after be  raised  that  the  application  discloses  no  cause  for  adminis- 
tration, and  no  reason  for  a  sale.*  Parties  to  such  decree  cannot 
impeach  the  sale  collaterally  on  the  ground  that  they  were  igno- 
rant of  their  rights,  and  that  such  debts  were  barred  by  the  statute 
of  limitations;*  yet  it  has  been  held  that  a  sale  based  on  a  debt 
barred  by  the  statute  of  limitations  is  void  on  the  ground  that  the 
court  was  without  jurisdiction  on  account  of  the  nonexistence  of 
the  essential  fact  of  indebtedness  due  by  the  estate  at  the  time  of 
sale.*'  An  order  of  sale  granted  on  the  application  of  an  admin- 
istrator to  sell  land  for  the  payment  of  a  specified  debt  amounts  to 
an  allowance  of  such  debt,  and  the  sale  cannot  be  collaterally  attacked 
on  the  ground  that  it  occurred  before  such  claim  was  presented  or 
allowed.!*  It  has  been  said  that  where  a  proper  petition  by  the 
proper  party  for  the  sale  of  lands  of  an  intestate  to  pay  debts  has 
been  filed  tiie  jurisdiction  of  the  court  cannot  be  affected  by  the 
independent  knowledge  of  the  judge  of  the  court  of  the  nonexistence 
of  the  alleged  indebtedness.*' 

459,  Irregularities  as  to  Notice. — Taking  the  position  that  the 
jurisdiction  of  the  probate  court  attaches  on  the  filing  of  a  proper 
petition  in  proceedings  for  the  sale  of  real  estate  of  a  decedent,** 
tiie  courts  in  some  states  have  classified  a  failure  to  issue  a  citation 
to  the  resident  heirs  or  to  make  publication  as  to  the  nonresidents 
as  mere  irregularities  which,  while  sufficient  to  reverse  the  proceed- 
ings on  direct  i^peal,  have  no  weight  in  a  collateral  attack.**  There- 
fore the  rule  in  these  jurisdictions  is  that  the  failure  of  the  executor 
or  administrator  to  give  notice  of  sale  in  the  manner  prescribed  by 

8.  NeviUe  ▼.  Eenney,  126  Ala.  148,  man,  178  Pa.  St.  245,  35  Atl.  1047, 

28  So.  452,  82  A.  S.  R.  230.  66  A.  S.  R.  760,  36  L.R.A.  834. 

7.  Cobb  V.  Gamer,  105  Ala.  467,  17       11.  Lyne  v.  Sanford,  82  Tex.  68,  18 
8o.  47,  53  A.  S.  R.  136;  AtkinB  v,  S.  W.  847,  27  A.  S.  R.  852. 

^nan,  20  Wend.  (N.  Y.)  241, 32  Am.  12.  Neville  t.  Kenney,  126  Ak.  149, 
Dec  534.  28  So.  452,  82  A.  S.  R.  230. 

8.  Lyne  ▼.  Sanford,  82  Tez.  68,  19       13.  See  supra,  par.  380. 

S.  W.  847,  27  A.  S.  R.  852.  14.  Field  v.  Qoldsby,  28  Ala.  218,  65 

9.  Cobb  T.  Qamer,  105  Ala.  647,  17  Am.  Dec.  341;  Goodwin  t.  Sims,  86 
So.  47, 63  A.  S.  R.  138.  Ala.  102,  6  So.  687,  11  A.  S.  R.  21; 

10.  Heath  v.  Wells,  6  Pick.  (Mass.)    Lyne  v.  Sanford,  82  Tex.  68,  19  S.  W. 
140, 16  Am.  Dec.  383;  Smith  v.  Wild-   847,  27  A.  S.  R.  852. 
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the  statute,*'  or  the  omission  of  one  or  more  of  the  heirs  or  parties 
interested,**  or  the  omission  of  all  notice  will  not  render  the  pro- 
ceedings void  when  attacked  collaterally,*^  but  at  the  most  voidable 
on  direct  appeal.  This  rule  is  followed  particularly  in  those  juris- 
dictions in  which  probate  proceedings  for  the  sale  of  lands  are  deemed 
proceedings  in  rem.*'  The  reasoning  is  that  if  the  court  had  juris- 
diction of  the  thing  sold,  although  it  acquired  none  over  the  person 
of  the  parties  owning  it,  the  sale  is  binding  on  the  world,  includ- 
ing the  heirs  whose  names  are  omitted  from  the  petition  and  the 
proceedinp.*'  Especially  after  confirmation,  an  adminiatration  sale 
cannot  be  defeated  or  avoided  by  showing  collaterally  that  there. was 
a  defect  in  the  notices  of  sale."  In  states  in  which  the  publication 
of  a  notice  of  an  intended  application  for  the  appointment  of  an 
administrator  during  a  designated  period  is  not  jurisdictional,  the 
fact  that  the  time  of  the  hearing  was  improperly  set  for  two  days 
previous  to  the  expiration  of  a  legal  publication,  and  that  on  the 
date  named  the  administrator  was  appointed,  will  not  affect  the  valid- 
ity on  collateral  attack  of  a  sale  subsequentiy  made  by  such  adminis- 
trator.* Failure  to  file  a  petition  to  sell  real  estate  to  pay  debts  sigainst 
an  estate,  in  which  all  of  the  parties  interested  join,  a  designated 
number  of  days  before  the  term  commences,  as  required  by  a  stat- 
ute, has  been  said  to  be  at  most  a  mere  irregularity,  which  does 
not  avoid  the  decree.'  Yet  the  foregoing  principles  are  not  univer- 
sally acknowledged,  for  collateral  attacks  have  been  sustained  by  fail- 
ure to  show  proper  notice.  For  example,  the  courts  in  some  states 
have  held  that  a  recital  in  an  order  to  sell  land  of  a  decedent,  that 
it  appeared  to  the  judge  "that  the  notice  had  been  published"  in 
a  certain  newspaper,  was  not  sufficient  evidence  of  due  publication 
to  sustain  such  sale  on  collateral  attack.' 

460.  Miscellaneous  Irregularities. — Numerous  other  defects  and 
irregularities  may  exist  in  proceedings  brought  by  an  executor  or 
administrator  for  the  sale  of  the  decedent's  land  without  opening 
the  door  to  collateral  attack.  It  seems  sufficient  here  to  mention  one 
or  two  additional  illustrations.*    While  it  is  irregular  for  an  admin- 

18.  Field  ▼.  Goldsby,  28  Ala.  218,  649,  57  Pao.  110,  72  A.  S.  R.  369. 
65  Am.  Dee.  341;  Bland  v.  Mnncaster,  As  to  oonfinoation,  see  supra,  par.  434 
24  Miss.  62,  57  Am.  Dec.  162.  et  seq. 

16.  Lyons  v.  Hamner,  84  Ala.  197,  1.  Hanson  ▼.  Vygtaad,  105  1/Gim. 
4  So.  26,  5  A.  8.  R.  363.  30, 117  N.  W.  236, 127  A.  S.  R.  623. 

17.  Morris  V.  Uogle,  37  HL  150,  87      2.  McGowan  ▼.  Lufburrow,  82  Oa. 
Am.  Dec.  243  and  note;  Lyne  t.  San-  523,  9  S.  E.  427,  14  A.  S.  R.  178. 
ford,  82  Tex.  58,  19  S.  W.  847,  27  A.       8.  Oibbs  r.  Shaw,  17  Wis.  197,  84 
S.  R.  852.  Am.  Dec.  737. 

18.  See  snpra,  par.  370.  4.  As  to  defects  sufficient  to  eanas 

19.  Lyons  v.  Hamner,  84  Ala.  197,  sale  to  be  set  aside  on  collateral  at- 
4  So.  26,  5  A.  S.  R.  363.  tsok,  see  infra,  par.  461,  and  on  diieot 

20.  Thompson    v.    Burge,   60    Kan.  attack,  see  supra,  par.  439. 
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istrator,  who  is  also  sheriff,  to  serve  notice  of  sale  on  the  heirs,  such 
irregularity  cannot  be  inquired  into  collaterally,'  Although  a  stat- 
ute requires  that  a  petition  for  the  sale  of  lands  of  a  decedent  be 
verified  by  affidavit,  the  absence  of  such  an  affidavit  is  a  mere  irreg- 
ularity which  does  not  deprive  the  court  of  jurisdiction  and  render 
the  proceedings  void  or  subject  to  collateral  attack,  the  parties  inter- 
ested being  in  court  by  due  process.*  Other  illustrations  could  be 
given  indefinitely.  It  should  be  noted  that  in  the  foregoing  cases 
the  sales  will  be  sustained  in  spite  of  the  irregularities,  apparently 
without  reference  to  the  question  whether  the  sales  had  or  had 
not  been  confirmed  by  the  court.  The  effect  of  such  confirmation 
is  elsewhere  considered.'  Finally  it  may  be  mentioned  that  the  courts 
have  held  that  where  a  statute  requires  an  administrator  to  give 
bond  on  the  sale  by  him  of  the  lands  of  his  intestate  conditioned  to 
apply  the  proceeds  of  the  sale  in  the  same  way  that  the  lands  could 
have  gone,  his  omission  to  give  such  bond  may  render  the  sale  void.^ 

461,  Illustrations  of  Defects  Rendering  Proceedings  Void. — When- 
ever the  defects  in  a  proceeding  for  the  sale  of  a  decedent's  real  estate 
are  grave  enough  to  affect  the  jurisdiction  of  the  court,  the  validity 
of  such  proceedings  may  be  attacked  not  only  directly  but  also  col- 
laterally. An  order  of  sale  made  on  the  application  of  one  who 
has  no  interest  in  such  estate  is  without  jurisdiction  and  void.*  Like- 
wise whenever  the  grant  of  administration  is  void  a  subsequent  order 
of  sale  is  void,  and  a  purchaser  thereunder  will  acquire  no  title, .  all 
proceedings  in  the  course  of  such  administration  being  void  and 
collaterally  attackable.**  The  fact  that  a  person  was  living  at  the 
time  of  a  decree  for  the  sale  of  his  land  by  his  administrator  may 
be  shown  to  impeach  the  decree  and  sale  collaterally.*^ 

Deeds 

462.  Right  of  Purchaser  to  Deed. — One  who  has  duly  bought  land 
from  an  executor  or  administrator  at  a  sale  properly  conducted,  and 
who  has  fully  paid  the  purchase  money,  has  a  right  to  demand  of 
the  administrator  a  conveyance  of  all  the  interest  and  title  of  the 
heirs  of  his  intestate  in  and  to  the  premises.*'    Equity  will  aid  a 

6.  Overton  v.  Cranford,  52  N.  E.  era  v.  Patterson,  27  Tex.  491,  86  Am. 

415,  78  Am.  Dec.  244.  Dec.  643. 

6.  Robbins  v.  Boulware,  190  Mo.  33,  11.  Springs  v.   Shavender,  116  N. 
88  S.  W.  674,  109  A.  S.  R.  746.  C.  12,  21  S.  E.  397,  47  A.  S.  R.  791. 

7.  See  Bupra,  par.  436.  33  L.RA.  772.    As  to  the  effect  of  a 

8.  Carrie  v.   Stewart,  27  Miss.  52,  grant  of  administration  on  the  estate 
61  Am.  Dec.  500.  of  a  living  person  on  the  belief  that 

9.  Stark   v.   Kirckgraber,   186   Mo.  he  was  dead,  see  snpra,  par.  87  et  seq. 
333,  85  S.  W.  868, 105  A.  S.  R.  629.  12.  Cozzens  v.  Paman,  30  Ohio  St. 

10.  Henley   v,   Johnston,   134   AU.  491,  27  Am.  Rep.  470. 
646,  32  So.  1009,  92  A.  S.  R.  48;  With- 
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purchaser  at  an  administrator's  sale  who  is  entitled  to  but  has  not 
received  a  conveyance  from  the  administrator,  by  denying  recovery 
in  ejectment  to  the  heirs,  or  by  vesting  him  with  the  perfect  title, 
provided  he  has  on  his  part  complied  with  all  the  terms  of  the  sale.** 
It  seems  that  the  purchaser  has  a  right  to  have  the  deed  to  the 
property  executed  to  any  person  whom  he  may  designate.**  While 
it  is  the  duty  of  an  executor  or  administrator  to  make  conveyance 
promptly,  yet  where  he  fails  to  do  so  on  the  day  specified  in  the 
conditions  of  an  administration  sale,  owing  to  objections  interposed 
by  creditors,  this  delay  will  not  afford  the  purchaser  any  ground  of 
rescission,  for  time  is  not  of  the  essence  of  the  contract.*' 

463.  Form  of  Deed. — In  regard  to  the  form  and  execution  of  deeds 
by  executors  and  administrators  the  authorities  are  not  uniform  in 
stating  the  requiiiements.  In  some  jurisdictions  in  order  to  make 
a  perfect  title  through  a  conveyance  based  on  a  sale  made  by  order 
of  court,  the  heirs  at  law  of  the  testator  are  held  to  be  proper  par- 
ties, and  should  be  joined  as  such  in  the  deed  of  conveyance.** 
But  in  other  jurisdictions,  while  a  deed  executed  by  the  heirs  and 
widow  of  the  decedent,  instead  of  by  the  administrator,  for  the  pur- 
pose of  carrying  into  effect  an  orphans'  court  sale  of  the  land,  ie 
not  the  usual  or  proper  method  of  conveyance,  it  will  not  render 
the  deed  invalid.*'  In  other  states  deeds  and  conveyances  by  per- 
sonal representatives  are  usually  considered  as  being  sufficiently  exe- 
cuted where  the  word  "executor"  or  "administrator"  is  inserted  after 
the  signature  of  such  representative.*'  The  manner  in  which  a  deed 
is  executed  is  of  considerable  importance  since  a  conveyance  by  an 
administrator  which  does  not  purport  to  convey  any  estate  or  inters 
est  except  his  own  is  ineffectual  to  pass  the  interest  or  estate  of  hia 
intestate.*'  Occasionally  statutes  require  that  the  proceedings  under 
which  an  administration  sale  takes  place  should  be  recited  in  the 
deed,*'  and  that  a  conveyance  by  an  executor,  failing  to  set  forth 
at  large  the  order  under  which  it  was  made,  is  invalid.*  But  the 
general  rule  appears  to  be  that  an  administrator's  deed  need  not 
recite  at  length  the  decree  or  proceedings  in  the  suit  on  which  the 
decree  for  conveyance  was  founded.' 

13.  Sherwood  v.  Baker,  105  Mo.  472,  61  N.  W.  1020,  51  A.  S.  R.  503. 

16  S.  W.  938,  24  A.  S.  R.  399.  19.  Davenport  v.  Young,  16  HI.  54^ 

14.  West  v.  Burgle,  75  Ark.  516,  88  63  Am.  Dec.  320. 

S.  W.  557,  5  Ann.  Cas.  706  and  note.       20.  Note:  56  Am.  Dec.  56. 

16.  Robb  V.  Mann,  11  Pa.  St.  300,  51       1.  Atkins  ▼.  Kinnan,  20  Wend.  (N. 
Am.  Dec.  551.  Y.)  241,  32  Am.  Dec.  534. 

16.  Lockwood   v.    Stradley,   1   Del.       2.  Jones  v.  Taylor,  7  Tex.  240,  66 
Ch.  298,  12  Am.  Dec.  97.  Am.    Dec.   48   and   note.    As   to   the 

17.  Backenstoss  ▼.   Stabler,  33  Pa.  effect  of  recitals  in  deeds,  see  infra, 
St.  251,  75  Am.  Dec.  592.  par.  474. 

18.  Babcock  v.  Collins,  60  Minn.  73, 
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464.  Effect  of  Deed. — The  primary  e£Fect  of  an  admioistrator's 
deed  is  to  convey  to  the  purchaser  the  title  of  the  deceased,'  in  sub- 
Btantially  the  same  manner  as  if  it  were  the  deed  of  the  decedent 
himself,  given  immediately  before  his  death.*  A  conveyance,  by  an 
administrator,  of  "all  the  equitable  interest,"  and  of  "all  the  right, 
title,  and  interest"  of  his  intestate  at  the  time  of  his  death,  conveys 
the  legal  estate,  where  such  estate  was  in  such  intestate  when  he' 
died.'  An  administrator's  deed  normally  passes  the  titie  so  as  to 
enable  the  grantee  to  sue  for  and  recover  the  estate  of  a  subsequent 
disseisor.*  Deeds  of  executors  and  administrators  may  be  effective 
valid  conveyances  when  executed  under  a  general  power  of  sale  given 
by  the  court,'  and  likewise  when  founded  on  authority  contained  in 
the  will  of  the  deceased  owner.'  By  statute  in  some  states  provision 
is  expressly  made  for  the  execution  of  deeds  and  conveyances  by 
personal  representatives  of  decedents  who  after  making  a  sale  of 
real  estate  die  before  receiving  the  purchase  money  or  conveying 
the  same.* 

465.  Recording  Acts  as  Affecting  Deeds. — ^An  administrator's  deed 
is  within  the  recording  acts.**  And  a  purchaser  at  an  administrator's 
sale  who  has  his  deed  first  recorded  will  gain  the  same  preference  over 
an  unrecorded  deed  as  if  he  had  bought  directly  from  the  deceased 
owner  during  his  lifetime.**  If  an  administrator's  deed  is  not  recorded 
in  the  county  where  the  land  lies,  the  application  and  order  of  sale 
having  been  made  in  another  county,  such  deed  must  yield  to  the 
title  of  a  bona  fide  purchaser  from  a  voluntary  grantee  of  the  intes- 
tate, whose  deed  is  first  on  record.**  An  administrator's  deed  gives 
color  of  title,  though  anterior  proceedings  be  irjegular,  and  estab- 
lishes the  grantee's  right  to  the  use  and  enjoyment  of  the  land  as 
against  third  persons  who  have  no  title.** 

466.  Conveyances  by  Executors  Who  Have  Personal  Interests. — 
Amongst  the  multitude  of  cases  touching  the  execution  of  powers 

8.  Halleck  v.  Guy,  9  Cal.  181,  70  162;  Owen  v.  Riddle,  81  N.  J.  L.  546, 

Am.  Dec.  643;  Adams  v.  Cuddy,  13  79    Atl.    886,   Ann.    Cas.   1912D    45; 

Pick.  (Mass.)  460,  25  Am.  Dec.  330;  Rearich  v.  Swinehart,  11  Pa.  St.  233, 

Ejiowles  V.  Blodgett,  15  R.  I.  463,  8  51  Am.  Dee.  640.    See  also  infra,  par. 

Atl.  691,  2  A.  S.  R.  913.  478. 

4.  Knowlea  v.  Blodgett,  15  R.  I.  463,  9.  Stewart  v.  Griffith,  217  U.  S.  323, 

8  AU.  691,  2  A.  S.  B.  913.  30  S.  Ct.  528,  54  U.  S.  (L.  ed.)  782, 

6.  Ewing  V.  Higby,  7  Ohio  198,  pt.  19  Aifti.  Cas.  639. 

1,  28  Am.  Dec.  633.  10.  Choteau  v.  Jones,  11  Dl.  300,  50 

6.  Knowlea  v.  Blodgett,  15  B.  I.  463,  Am.  Dec.  4G0.     As  to  general  eSect  of 
8  Atl.  691,  2  A.  S.  R.  913.  recording  acts,  see  Recobds. 

7.  Mitchell  v.  Hazcn,  4  Conn.  495,  11.  Tucker  v.  Harris,  13  Qa.  1,  58 
10  Am.  Deo.  169.  Am.  Dee.  488;  Taylor  v.  Harrison,  47 

8.  Stewart  v.  Griffith,  217  U.  S.  323,  Tex.  454,  26  Am.  Eep.  304. 

30  S.  Ct.  528,  54  U.  S.  (L.  ed.)  782,       12.  Choteau  v.  Jones,  U  HI.   300, 
19  Ann.  Cas.  639;  Wilson  v.  Mason,  50  Am.  Dec.  460. 
168  lU.  304,  42  N.  E.  134,  49  A  S.  R.       13.  Cheswell  v.  Chapman,  38  N.  H. 
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without  recital  of  the  power  or  any  reference  to  its  existence,  com- 
paratively few  relate  to  sales  of  real  estate  by  executors  or  trustees ;  ** 
a  deed  by  an  executor  or  administrator  eta.  having  an  individual 
interest  in  land,  purporting  to  convey  a  complete  title  thereto,  but 
making  no  reference  to  his  representative  character,  or  to  a  power 
to  sell  contained  ,in  the  will,  passes  only  his  individual  interest.*' 
Yet  a  conveyance  may  operate  as  an  execution  of  a  power,  though 
the  grantor  supposed  himself  to  be  the  owner  of  the  property,  and 
the  conveyance  to  be  a  transfer  of  his  title.**  If  the  executor  or 
administrator  had  no  interest  to  which  the  conveyance  could  attach 
the  deed  may  be  referred  to  the  power  and  treated  as  made  in  exe- 
cution of  it.*' 

Warrantiet 

467.  Generally. — Ordinarily  in  all  sales  of  personal  property  by 
an  executor  or  administrator  there  is  no  implied  warranty  either 
of  title  or  soundness  of  the  article  sold.**  The  same  principle  holds 
true  in  regard  to  land.  The  purchaser  takes  his  title  withoi^t  war- 
ranty.** The  rule  of  caveat  emptor  in  its  operation  in  regard  to 
sales  by  executors  and  administrators  cuts  off  all  right  to  indemnity, 
except  such  as  may  arise  from  express  warranties,*  And  since  it 
b  not  a  part  of  the  duties  of  an  executor  or  administrator  to  make 
warranties  of  any  kind  in  regard  to  property  sold  by  him,  even  his 
declarations  in  regard  to  his  authority  will  not  bind  the  estate,  and 
in  some  jurisdictions  it  seems  mil  not  even  result  in  any  individual 
liability.'  The  purchaser,  at  his  own  peril,  is  required  to  ascertain 
the  grounds  and  authority  of  the  fiduciary,  not  from  his  declarations 
at  the  time  of  the  sale,  but  from  the  orders  of  court  and  the  statutes 
of  the  state  in  regard  to  his  special  duties  in  the  premises.*  Cer- 
tainly an  executor  or  administrator  is  not  boimd  to  convey  with  any 
covenants,  save  against  incumbrances  of  his  own  making.*  Hence, 
ordinarily  his  deed  contains  no  warranty  and  conveys  only  the  title 

14,  75  Am.  Deo.  158.    See  also  As-  Note:  78  A.  S.  B.  193. 

viRSi  PossKSSiOK,  vol.  1,  p.  715.  19.  Lynch  v.  Baxter,  4  Tex.  431,  51 

14.  Teny  ▼.  Rodahan,  79  Qa.  278,  Am.  Dec.  735  and  note.    See  supra, 
5  S.  E.  38, 11  A.  S.  R.  420.  par.  414  et  seq.,  as  to  caveat  emptor. 

15.  Cohea  v.  Hemingway,  71  Miss.  1.  Beall  v.  Price,  13  Ohio  368,  42 
22,  14  So.  734,  42  A.  S.  R.  449.  Am.  Dec.  204. 

16.  Terry  v.  Rodahan,  79  Ga.  278,  5  2.  Wells  v.  Harper,  81  Oa.  194,  6 
S.  E.  38,  11  A.  S.  R.  420.  S.  E.  913,  12  A.  S.  R.  310. 

17.  Terry  ▼.  Rodahan,  79  Oa.  278,  5  3.  Hamilton  v.   Pleasants,   31  Tex. 
S.  E.  38,  11  A.  S.  R.  420;  Willier  v.  638,  98  Am.  Dec.  551. 

Cnmmings,  91  Neb.  571,  136  N.  W.  4.  Sumner  v.  Williams,  8  Mass.  182, 

559,  Ann.  Gas.  1913D  287  and  note.  6  Am.  Dec.  83. 

18.  Ware  ▼.  Houghton,  41  Miss.  370,  Notes:  17  Am.  Dee.  224;  66  Am. 
93  An.  Dee.  258  and  note  Dec.  58. 
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of  the  decedent.*  The  exemption  of  executois  and  adminiatzutors 
from  personal  responsibility  to  a  purchaser,  except  where  for  fraud 
or  an  express  warranty,  seems  to  be  indispensable.  It  is  obvious  that 
if  the  law  were  otherwise  no  one  would  accept  an  office  of  this  kind.* 

468.  Liabilities  Based  on  Warranties. — ^As  elsewhere  shown,  an 
executor  or  administrator  has  no  general  power  to  bind  an  estate 
by  his  contracts  and  obligations,  and  may  usually  be  held  person- 
ally liable  on  his  contractual  obligations  made  by  him  in  behalf 
of  the  estate.'  So  the  usual  effect  of  a  covenant  in  a  deed  by  an 
executor  or  administrator  of  the  realty  of  the  decedent  is  that  it 
does  not  bind  the  estate,*  but  is  binding  on  the  executor  or  admin- 
istrator individually,*  unless  its  language  expressly  excludes  personal 
liability.*"  Thus  if  an  administrator,  purporting  to  act  under  a  special 
statute  authorizing  him  to  sell  and  convey  the  property  of  his  intes- 
tate, makes  a  sale  and  executes  a  warranty  deed,  his  warranty  oper- 
ates to  pass  any  title  held  by  him  as  heir  at  law  at  the  time  of  the 
sale  or  subsequently  acquired.**  Generally,  the  fact  that  the  word 
"administrator"  or  "executor"  is  affixed  to  the  name  of  the  grantor 
or  to  his  signature  does  not  prevent  a  personal  liability  on  the  cove- 
nants.** So,  when  he  acts  in  excess  of  his  authority  in  making  cove- 
nants in  a  deed  he  will,  as  a  rule,  be  held  personally  liable  although 
he  describes  himself  as  executor  or  administrator.**  But  it  has  been 
held  that  a  warranty  by  a  representative  as  such  may  disclose  an 
intention  not  to  create  any  personal  liability,  and  effect  may  be  given 
to  that  intention,**  and  it  seems  that  he  may  save  himself  from 
individual  liability  by  covenanting  to  warrant  and  defend  "as  exec- 
utors STg  bi2]ind  by  law  to  do."  *• 

Estoppel  OB  to  AdrnvntttraMon  Salet 

469.  Application  of  Principles  of  Estoppel. — The  rules  in  regard 
to  estoppel  are  frequently  applied  in  reference  to  deeds  and  convey- 
ances made  by  executors  and  administrators.**    Thus,  one  who,  as 

5.  Halleek  v.  Guy,  9  Cal.  181,  70  generally,  Dbeds,  vol.  8,  p.  1058  et 
Am.  Dec.  643.  seq.,  as  to  after  acquired  title. 

6.  Worthy  v.  Johnson,  8  Qa.  236,       12.  Note:  Ann.  Cas.  1914D  904. 

52  Am.  Dec.  399.  13.  Mitchell  t.  Hazen,  4  Ck>nn.  49S, 

7.  See  supra,  par.  176.  10  Am.  Dec.  169. 

8.  Worthy  v.  Johnson,  8  Ga.  236,       Note:  43  L.R.A.(N.S.)  378. 

62  Am.  Dec.  399  and  note;  Lynch  v.       14.  Ivey  v.  Vaughan,  93  S.  C.  203, 
Baxter,  4  Tex.  431, 51  Am.  Dec.  735.       76  S.  E.  464,  Ann.  Cas.  1914D  900 
Note:  Ann.  Cas.  1914D  904.  and  note,  43  L.R.A.(N.S.)   377. 

9.  Higley    t.    Smith,    1    D.    Chip.       15.  Note:  Ann.  Cas.  1914D  904. 
(Vt.)  409,  12  Am.  Dec.  701.  16.  Richardson  v.  Bailey,  69  N.  H. 

Note:  Ann.  Cas.  1914D  904.  384,  41  Atl.  263,  76  A.   S.  E.  176; 

10.  Note:  Ann.  Cas.  1914D  904.  Gjerstadengen  v.  Van  Duzen,  7  N.  D. 

11.  Johnson  V.  Branch,  9  S.  D.  116,  612,  76  N.  W.  233,  66  A.  S.  E.  679; 
68  N.  W.  173,  62  A.  S.  R.  857.  See  Herron  v.  Marshall,  5  Humph, 
abo  intn,  par.  469  et  nq.,  and  see  (Tenn.)  443,  42  Am.  Dec.  444. 
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administrator  of  an  estate,  procures  an  order  of  sale  of  real  estate 
under  which  the  property  is  sold,  and  who  inaugurates  and  consum- 
mates all  the  proceedings  in  the  cause,  cannot  be  permitted,  in  an 
•  action  to  nullify  the  sale,  to  impeach  by  his  own  testimony  his  official 
acts  or  the  probate  proceedings  involved.*'  And  a  deed  executed  by 
an  administrator  in  his  representative  capacity  convfeying  realty  form- 
ing part  of  the  decedent's  estate  estops  him  to  assert  an  indi\ndual 
interest  in  the  property  so  conveyed,*'  or,  so  far  as  concerns  any 
personal  interest  though  subsequently  acquired,  to  assert  that  the 
conveyance  was  unauthorized."  So  an  administrator's  sale  wliich  is 
invalid  owing  to  the  absence  of  jurisdictional  allegations  in  the  peti- 
tion for  the  order  of  sale  becomes  binding  on  the  representatives  of 
the  decedent  if  they  knowingly  receive  and  distribute  among  the 
creditors  of  his  estate  the  proceeds  of  the  notes  given  for  the  purchase 
money.**  In  like  manner  one  who  sells  real  estate  to  an  executor, 
receives  the  purchase  money,  and  executes  a  deed  in  accordance  with 
the,terms  of  the  contract  of  sale,  is  thereby  estopped  from  claiming, 
in  an  action  brought  against  him  by  the  executor  for  rents  received 
after  the  sale,  that  the  purchase  was  invalid  because  made  by  the 
executor  without  authority  from  the  county  court  to  do  so.*  And  a 
vendee  in  possession  claiming  under  purchase  from  an  executor  or 
administrator  cannot  retain  possession  and  defend,  when  sued  for 
the  purchase  money,  on  the  ground  that  the  executor  or  administrator 
from  whom  he  purchased  and  received  possession  had  no  authority 
to  make  the  sale  and  could  convey  no  tiUe."  On  the  other  hand  the 
representative  as  such  is  not  estopped  by  his  void  deed  from  suing 
to  dispossess  persons  claiming  under  it.*  Nor  may  a  purchaser  at 
a  void  sale  claim  an  estoppel  in  pais  against  the  heirs  from  acqui- 
escence, when  the  truth  concerning  material  facts  afiFecting  the  title 
was  not  unknown  to  him  or  he  did  not  lack  the  means  of  discover- 
ing it.*  And  a  deed  by  an  administrator  purporting  to  convey  land 
which,  under  a  mistake  of  law  mutual  to  the  administrator,  the  pur- 
chaser, and  the  probate  court,  is  erroneously  believed  to  belong  to 
the  estate,  conveys  no  title  and  cannot  operate  as  an  estoppel  against 

Note:  21  L.R.A.(N.S.)   60.     As  to  20.  Idndsay  v.  Cooper,  94  Ala.  170, 

estoppel  by  deed  g«nerally,  see  Estop-  11  So.  325,  33  A.  S.  B.  105, 16  LJKA. 

PKL,  vol.  10,  p.  675  et  seq.  813. 

17.  Linman  v.  Riggins,  40  La.  Ann.  1.  Shawhan  v.  Long,  26  la.  488,  96 
761,  5  So.  49,  8  A.  S.  R.  549.  Am.  Dec.  164. 

18.  Millican  v.  McNeill,  102  Tez.  2.  Union  Stave  Co.  v.  Smith,  116 
189,  114  S.  W.  106,  132  A.  S.  R.  863,  Ala.  416,  22  So.  275,  67  A.  S.  R.  140. 
20  Ann.  Cas.  74  and  note,  21  L.R.A.  3.  Chase  v.  Cartright,  G3  Aik.  358, 
(N.S.)  60  and  note.  14  S.  W.  90,  22  A.  S.  R.  207. 

19.  Lanyon  Zinc  Co.  t.  Freeman,  68  4.  Huse  v.  Den,  85  Cal.  390,  24  Pto. 
Kan.  691,  75  Pac.  995,  1  Ann.  Cas.  790,  20  A.  S.  B.  232. 

403  and  note. 
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tfie  administrator  or  his  heirs  in  asserting  title  to  the  property.*  But 
an  executor  will  not  be  relieved  in  equity  from  a  purchase  made 
by  him-  at  a  sale  of  lands  of  the  estate  by  himself  and  co-executors, 
onder  a  mistake  of  law  as  to  the  power  of  sale  conferred  upon  them 
by  th«  will ;  for  he  will  not  be  allowed  thus  to  stultify  himself  or 
to  say  that  he  perpetrated  a  fraud  upon  himself,  and  his  co-executors 
are  estopped  to  assert  any  interest  in  the  land  inconsistent  with  their 
deed.* 

470.  Estoffel  of  Heirs,  Legatees,  and  Widow. — Heirs  who,  wiUi 
knowledge,  accept  the  proceeds  of  an  unauthorized  sale  of  their  lands 
by  an  executor  or  administrator  may  be  estopped  to  deny  the  valid- 
ity of  t^  sale,  while  at  the  same  time  enjoying  the  benefits  derived 
from  the  appropriation  of  the  purchase  money,  and  this  principle 
implies  to  minors  as  well  as  to  adults.'  Where  heirs  sit  by  concealing 
their  existence,  and  tiie  executor,  believing  himself  to  be  the  sole 
heir  and  distributee,  conveys  the  estate,  such  heirs  may  be  estopped 
from  subsequently  asserting  their  rights  so  as  to  set  aside  such  con- 
veyance.* But  it  has  been  held  t£iat  where  a  part  of  the  estate 
is  sold  at  an  ineffectual  sale,  the  heirs  are  not  estopped  to  recover 
it  by  the  fact  that  they  have  received  the  remainder  of  the  property 
without  protest,  and  that  they  are  not  required  to  pay  back  the 
purchase  money  before  recovering  the  land.*  A  legatee  is  not  estopped 
to  question  the  legality  of  the  incorporation  of  the  estate  by  the 
ezeeotors  and  trustees  by  receiving  without  objection  a  statement  from 
them  at  a  meeting  called  to  ratify  their  acts,  and  by  accepting  his 
Aaxe  of  the  stock  and  the  dividends  thereon  for  a  few  months,  where 
none  of  the  facts  or  circumstances  were  communicated  to  him,  and 
he  did  not  know  them  or  understand  his  rights.**  On  the  other 
hand  legatees  of  full  age,  who  demand  and  compel  a  distribution 
to  them  of  the  proceeds  of  a  sale  by  an  executor  of  the  interest  of 
a  deceased  partner,  although  protesting  at  the  same  time  that  they 
do  not  admit  that  this  is  all  that  is  due,  thereby  i  ratify  the  sale, 
and  cannot  afterwards  deny  the  executor's  power  to  make  it.**  The 
widow  of  a  decedent  will  not  be  estopped  from  claiming  her  dow«r 
estate  because  she  attends  the  administrator's  sale  and  makes  no 
objections  thereto  where  the  administrator  is  not  selling  or  attempt- 

5.  GjersUdea^en  v.  Hartzell,  9  N.       8.  Lewis  v.  Jeroaie,  44  Colo.  459,  99 
D.  288,  83  N.  W.  230,  81  A.  S.  R.  575.  Pac.  562.    130  A.  S.  R.  131. 

«.  Dill  y.  Shakan,  25  Ala.  694,  60       9.  Wilkins  v.  Owens,  102  Tex.  197, 
Am.  Dee.  540.  114  S.  W.  104,  115  S.  W.  1174,  117 

7.  Woodstock  Iron   Co.  ▼.  PnUen-  S.  W.  425, 132  A.  S.  R.  867. 
wider,  87  Ala.  584,  6  So.  197, 13  A.  S.       10.  Garesehe  v.  Leveringr  Invest.  Co., 
B.  73;  Wilmore  v.  Stetler,  137  Ind.  146  Mo.  436,  48  S.  W.  853,  46  L.RJL.. 
127,  34  N.  K  357,  36  N.  E.  856,  45  232. 

A.  S.  B.  169;  Meddia  v.  Kenney,  176       11.  Rankin    ▼.    Newman,   114    CaL 
Mo.  200,  75  8.  W.  633,  98  A.  S.  R.   635,  46  Pac.  742,  34  L.R.A.  285. 
496  and  note. 
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ing^  to  sell  her  dower  interest.  Nor  is  it  her  duty  to  call  to  the  atten- 
tion of  the  bidders  at  the  sale  the  laws  of  the  state  providing  for 
her  dower  rights.  She  may  be  estopped,  however,  when  by  her  words 
or  conduct  she  causes  the  purchaser  to  believe  that  hia  title  acquired 
at  such  sale  will  be  free  and  discharged  from  her  dower  rights  or 
where  she  herself,  as  administratrix,  conducts  the  sale.^* 

471.  Estoppel  of  Minors. — ^It  has  been  declared  that  an  estoppd 
arising  from  acceptance  of  the  proceeds  of  the  representative's  sale 
applies  to  minors  as  well  as  to  adults.**  There  is  authority  to  the  con- 
trary, however,**  and  certainly,  it  seems,  a  minor  heir  who  receives 
no  benefit  on  the  settlement  of  accounts  by  the  administrator  is  not 
estopped  thereby  from  contesting  the  validity  of  a  sale  made  prior 
to  the  settlement.**  Minor  children  of  a  deceased  partner  are  not 
affected  by  the  failure  of  the  widow,  their  guardian,  to  object  to 
an  improper  sale  of  the  partnership  interest  ^  the  surviving  part- 
ner, though  her  conduct  was  such  as  might  bar  her  personally  from 
holding  the  representative  responsible  for  the  sale.*'  So,  where  an 
administrator's  sale  is  void  as  to  a  minor  heir  for  want  of  due  serv- 
ice of  process,  he  is  not  estopped  to  disregard  the  sale  and  enforce 
partition  by  the  fact  that  his  mother,  who  purchased  the  property 
as  the  principal  creditor  of  the  estate,  has  furnished  him  care,  main- 
tenance, and  education.*'  Generally,  however,  minors  are  bound 
by  the  lawful  acts  of  their  guardians  and  accordingly  may  be  estopped 
to  object  to  an  invalid  sale.** 

Record  as  Sustaining  Validity  of  Sale$ 

472.  In  General. — Whenever  the  probate  court  is  acting  within  its 
jurisdiction  the  truth  of  that  which  is  asserted  of  record  cannot  be 
denied,*^  and  therefore  when  jurisdictional  facts  appear  in  the  record 
of  a  probate  court  its  decree  cannot  be  collaterally  attacked.'**  So, 
when  the  inspection  of  the  entire  record  in  proceeding  for  the  sale 
of  a  decedent's  land  discloses  the  natiure  and  extent  of  a  derieal  error 
therein,  the  record  corrects  itself  and  the  court  will  treat  it  as  cor- 
rected when  the  validity  of  the  proceedings  is  collaterally  attacked.* 
It  has  been  said,  however,  that  where  allegations  in  the  pleadings 

12.  See  DowsR,  vol.  9,  p.  607.  17.  Mantemach   v.   Stndt,   240   111. 

IS.  Woodstock  Iron  Co.  v.  Fallen-  464,  88  N.  E.  1000, 130  A.  8.  E.  282. 
wider,  87  Ala.  584,  6  So.  197,  13  A.       18.  Dancy  v.   Stricldinge,   15   Tex. 
S.  R.  73.  657,  65  Am.  Dee.  179.    See  generally, 

14.  McArthnr  v.  Carrie,  32  Ala.  75,  Gdabdian  and  Waed;  In»axts. 

70  Am.  Dec.  529;  Valle  v.  Fleming,  19  19.  Kennedy  v.  Wachsmnth,  12  Serg. 
Mo.  454,  61  Am.  Dec.  566.  &  R.  (Pa.)  171, 14  Am.  Dee.  676.     See 

15.  Townsend  t.  Tallant,  33  GaL  45,  generally,  Jodgxxkts. 

91  Am.  Dec.  617.  20.  Note :  81  Am.  Dee.  304. 

16.  Denholm  y.  McKay,  148  Mass.       1.  Gk>odwin  v.  Sims,  86  Ak.  102,  6 
434,  19  N.  E.  551, 12  A.  S.  R.  674.         So.  687, 11  A.  S.  R.  21. 
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whidi  an  eseential  to  the  jurisdiction  of  the  court  are  untrue,  and 
where  if  the  truth  had  appeared  on  the  record  the  court  obviously 
would  have  been  mthout  jurisdiction,  the  assertion  in  the  record 
of  the  truth  of  such  facts  is  not  conclusive.'  It  has  also  been  said 
that  everything  necessary  to  give  the  court  jurisdiction  of  the  subject- 
matter  and  of  the  person  in  reference  to  a  sale  by  an  executor  or 
administrator  must  appear  on  the  record,*  and  that  no  presumption 
may  be  indulged  in  to  establish  jurisdiction.*  And  accordin^y  it 
has  been  held  that  the  existence  of  an  order  of  the  probate  court 
directing  the  sale  should  appear  as  a  matter  of  record,  and  that  it 
cannot  be  proven  in  any  other  way.'  Certainly  the  proceedings  can- 
not be  sustained  where  there  is  neither  an  order  of  sale  of  record 
nor  any  evidence  aliunde  to  show  that  such  an  order  was  entered.* 
473.  Kotice  and  Time  of  Sale  as  Disclosed  by  Record. — ^It  is  fre- 
^piently  declared  that  a  sale  of  a  decedent's  land  under  order  of 
the  probate  court  cannot  be  sustained  in  a  collateral  proceeding  if 
^e  record  fails  to  disclose  notice  to  the  heirs  at  law  of  the  pro- 
ceedings.' °  Parol  evidence  to  supply  an  omission  in  the  record  with 
respect  to  service  has  been  excluded.*  And  it  has  been  held  that 
a  lost  probate  decree  is  not  presumed  to  be  valid  even  where  it  recites 
every  fact  necessary  to  give  the  court  jurisdiction  both  of  the  parties 
and  of  the  subject-matter,  unless  it  is  shown  that  process  issued  for 
and  was  served  upon  the  parties  whose  interests  are  affected  by  the 
decree.*  Sometimes,  however,  the  distinction  is  drawn  that  notice 
is  presumed,  though  the  record  is  silent  on  that  point,  if  the  heirs 
are  parties  to  it,  but  otherwise  if  no  mention  is  made  in  the  record 
of  their  existence.**  Due  notice  cannot,  of  course,  be  presumed  where 
the  interval  between  the  date  of  the  order  to  show  cause  and  the 
day  fixed  for  the  hearing  of  the  petition  for  the  sale  is  less  than 
the  time  required  by  law  for  the  publication  of  the  notic^.**  It 
has  been  held  that  the  absence  in  the  record  of  any  evidence  of 
extension  by  the  court  of  the  term  of  an  administrator  does  not  invali- 

i.  Springer  v.  Shavender,  116  N.  C.  36  S.  E.  734,  79  A.  S.  R.  845. 

12,  21  S.  E.  397,  47  A.  S.  R.  791,  33  7.  Root  v.  McFerrm,  37  Miss.  17, 

L.R.A.  772.  75  Am.  Dec.  49  and  note;   Qibha  v. 

3.  Goodwin  v.  Sims,  86  Ala.  102,  5  Shaw,  17  Wis.  197,  84  Am.  Dec.  737. 
So.  587,  11  A.  S.  R.  21;  Stevenson  v.  8.  Root  v.  McFerrin,  37  Miss.'  17, 
McReary,  12  Smedes  &  M.  (Miss.)  9,  75  Am.  Dec.  49  and  note. 

51  Am.  Dec.  102;  Gelstrop  v.  Moore,  9.  Martin  v.  Williams,  42  MiflB.  210, 

26  Miss.  206,  69  Am.  Dec.  254;  Root  97  Am.  Dec.  456. 

▼.   McFerrin,    37   Miss.   17,   75   Am.  10.  Doe  v.  Bowen,  8  Ind.  197,  66 

Dec.  49;  Martin  v.  Williams,  42  Miss.  Am.  Dec.  758. 

210,  97  Am.  Dec.  456.  11.  Townsend  v.  Tallant,  33  GiO.  45, 

4.  GkK>dwin  v.  Sims,  86  Ala.  102,  6  91  Am.  Dec.  617;  Valle  v.  Fleaing, 
So.  587, 11  A.  S.  R.  21.  19  Mo.  454,  61  Am.  Dee.  566.     See 

6.  Goforth    V.    Lon^orth,   4    Ohio   supra,  par.  374  et  seq.,  as  t* 
129,  19  Am.  Dee.  688.  of  sak. 

6.  Hunter  v.  Hunter,  58  S.  C.  38^. 
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date  the  title  of  a  purchaser  who  acquired  title  through  him  aft» 
the  extension  of  his  term ;  ^'  and  notwithstanding  an  entry  in  the 
minutes  of  the  probate  court  that  an  administrator's  final  account 
be  admitted  and  filed  and  he  be  discharged  upon  paying  costs,  where 
the  authority  of  such  an  administrator  continues  to  be  recognized 
by  the  probate  court,  the  order  of  discharge  disregarded  by  all  parties, 
and  the  administration  proceeded  with,  an  order  of  sale  made  after 
such  discharge  is  not  void  as  having  been  made  after  the  adminis- 
trator's authority  ceased." 

474.  Effect  of  Recitals. — Since  the  probate  court  has  power  to 
determine  the  regularity  and  suflRciency  of  evidence  of  notice  to  the 
heirs  of  a  sale  of  the  decedent's  property,^*  the  finding  of  the  court 
thereon  is  generally  considered  conclusive  in  the  absence  of  evidence 
to  the  contrary ;  *'  and  on  collateral  attack  it  is  conclusive  unless 
negatived  or  falsified  by  the  record  itself."  So,  where  a  decree  recites 
that  the  defendants  were  duly  served  with  process  or  by  publication 
as  the  law  requires,  and  the  court  finds  that  it  has  jurisdiction  of 
the  parties  and  the  subject-matter,  it  will  be  presumed  on  collateral 
attack,  even  if  the  summons  in  the  record  was  void,  that  another 
and  proper  summons  was  issued  and  served  and  that  proper  publi- 
cation notice  was  had  and  a  correct  certificate  of  mailing  of  notice 
and  of  publication  was  before  the  court.*'  Similarly,  a  recital  may 
raise  a  presumption  that  the  court  received  other  evidence  than 
the  certificate  of  the  date  of  the  publication  where  the  certificate 
fails  to  state  the  first  and  last  days  of  publication  as  required  by 
law.**  And  where  the  statute  does  not  require  an  administrator's 
deed  to  recite  the  time  and  place  of  sale,  nor  that  it  was  made  dur- 
ing the  session  of  a  certain  court,  the  order  of  court  approving  th« 
sale  is  better  evidence  that  it  was  made  at  the  proper  time  and  plaee 
than  a  recital  to  the  contrary  in  the  deed,  which,  therefor,  may  be 
disregarded  as  a  clerical  mistake.**  On  the  other  hand,  it  has  been 
held  that  a  recital  in  an  order  of  sale  that  it  appeared  to  the  judge 
"that  the  notice  had  befen  published"  in  a  certain  newspaper  is  no* 
sufi[icient  evidence  on  due  publication  to  sustain  the  sale  on  collar 
eral  attack.'*    Under  the  early  view  that  a  probate  court  is  of  lim- 

12.  Soye  v.  MeCallister,  18  Tex.  80,  ardson  v.  Butler,  82  Cal.  174,  23  Pae. 
67  Am.  Dec.  689.  0, 16  A.  S.  R.  101. 

13.  Alexander  v.  Maverick,  18  Tex.  17.  Bradley  v.  Drone,  187  HL  176, 
179,  67  Am.  Dec.  693.  58  N.  E.  304,  79  A.  S.  R.  214. 

14.  Gibson  v.  Roll,  27  IlL  88,  81  Am.  18.  Moore  v.  Neil,  39  Dl.  256,  89 
Dec.  219;  Monk  v.  Home,  38  Miss.  100,  Am.  Dec.  303. 

75  Am.  Dec.  94.  19.  Price  v,  Springfield  Real  Estate 

16.  Monk  v.  Home,  38  Miss.  100,   Ass'n,  101  Mo.  107,  14  S.  W.  57,  20 

75  Am.  Dee.  94.  A.  S.  R.  595. 

16.  Goodwin  v.  Sims,  86  Ala.  102,  6       20.  Gibbs  v.  Shaw,  17  Wis.  197,  84 

So.  587, 11  A.  S.  R.  21  and  note;  Rich-   Am.  Dec.  737, 
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ited  jurisdiction,  the  distinction  has  been  drawn  that  recitals  in  its 
decrees  cannot  avail  as  evidence  of  jurisdiction,  but  that  where  juris- 
diction otherwise  appears  the  decree  may  be  looked  to  for  the  purpose 
of  determining  other  matters  involving  the  regularity  of  the  pro- 
ceeding.* 

Preeumptiona  <u  to  Sales 

475.  General  Principles. — In  view  of  the  desire  of  the  courts  to 
sustain,  whenever  possible,  titles  derived  from  sales  of  land  belong- 
ing to  decedents,  many  presumptions  are  indulged  as  to  what  took 
place  in  the  sale  proceeding  but  which  does  not  appear  of  record.' 
It  has  been  said  that  when  there  is  a  collateral  attack  on  the  proceed- 
ings, the  rule  is  that  every  presumption  will  be  indulged  in  favor 
of  the  jurisdiction  of  the  court,'  and  that  when  jurisdiction  has  been 
established  all  presumptions  must  be  made  in  favor  of  what  does  not 
appear.^  So,  if  the  records  of  a  probate  court  show  an  order  to  sell 
real  property  to  pay  debts,  a  report  of  the  sale  made  thereunder,  and  an 
order  confirming  the  sale  and  directing  the  administrator  to  convey 
to  the  purchaser,  it  is  presumed  that  the  sale  was  authorized  and 
that  all  requisite  antecedent  steps  were  duly  and  timely  taken.*  The 
rule  has  been  laid  down  that  one  who  claims  under  an  administrator's 
deed  need  only  produce  the  deed,  order  of  sale,  and  order  of  court 
approving  the  ssde,  to  raise  the  presumption  that  the  requisite  ante- 
cedent steps  for  the  sale  were  taken.*  This  presumption,  however, 
is  not  conclusive,  and  may  be  overthrown  when  it  affirmatively  appears 
from  the  records  in  the  case  that  the  notice  of  the  intention  to  apply 
for  the  order  of  sale  could  not  have  been  published  for  the  time 
prescribed  by  statute.' 

476.  Presuinptions  as  to  Particular  Matters. — Where  the  probate 
court  grants  an  order  of  sale  of  real  estate,  and  sale  is  made  there- 
under, this  is  sufBcient  ground  from  which  to  presume  the  necessity 
for  the  sale,  and  the  court  would  scarcely  allow  an  inquiry  into  the 
foundation  of  the  order.*  Thus,  it  is  presumed  in  favor  of  the 
judgment  authorizing  a  sale  to  pay  debts,  that  there  were  debts  due 

1.  Doe  v.  Riley,  28  Ala.  164,  65  Am.       5.  Sherwood  v.  Baker,  105  Mo.  472, 
Dec.  334  16  S.  W.  938,  24  A.  S.  B.  399;  Young 

2.  Goforth   V.   Longworth,   4   Ohio  v.  Downey,  145  Mo.  250,  46  8.  W. 
129,  19  Am.  Dec.  588;  Lynch  v.  Bax-  1086,  68  A.  S.  E.  568. 

ter,  4  Tex.  431,  51  Am.  Dec.  735.  6.  Price  v.  Springfield  Real  Estat« 

3.  Bradley  v.  Drone,  187  111.  175,  Ass'n,  101  Mo.  107,  14  8.  W.  57,  20 
68  N.  E.  304,  79  A.  S.  R.  214;  Alex-  A.  S.  R.  595. 

ander  v.  Maverick,  18  Tex.  179,  67  7.  Young  v.  Downey,  145  Mo.  250, 

Am.  Dec.  693.  46  S.  W.  1086,  68  A.  8.  B.  568. 

4.  Tucker  v.  Harris,  13  Qa.  1,  58  8.  Doolittle  v.  HoltMi,  28  Vt.  819, 
Am.  Dec.  488;  Root  v.  McPerrin,  37  67  Am.  Dec.  745. 

Miss.  17,  75  Am.  Dec.  49. 
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by  the  estate  of  the  decedent,  and  that  the  property  ordered  to  be 
sold  was,  in  law,  subject  to  the  payment  thereof  of  such  debts.'  And 
it  has  been  held  that  the  validity  of  the  sale  is  not  affected  by  the 
fact  that  the  record  does  not  show  a  petition  for  an  order  therefor; 
that  the  petition  and  order  may  be  presumed  to  have  been  filed 
unless  the  record  affirmatively  shows  the  contrary.*'  It  has  even 
been  said  that  the  existence  of  an  order  of  real  estate  may  be  pre- 
sumed from  circumstances  in  the  absence  of  any  record  of  it.**  But 
though  where  a  partial  record  shows  that  a  final  judgment  was 
rendered  by  a  court  of  competent  jurisdiction,  and  the  only  defect 
in  the  record  is  the  absence  of  certain  steps  leading  up  to  the  judg-. 
ment,  the  court  may  infer  from  such  judgment  that  the  necessary 
steps  had  been  taken,  yet  where  there  is  no  final  judgment  and  the 
record  only  shows  that  certain  preliminary  steps  were  taken,  the  fact 
that  a  judgment  was  rendered  cannot  be  inferred.*'  Where  the  record 
of  an  administrator's  appointment  was  destroyed  by  fire,  evidence  of 
an  order  directing  him  to  sell  land  as  administrator,  and  of  his  return 
thereon,  and  evidence  of  an  order  removing  him  from  the  adminis- 
tration, have  been  held  to  be  competent  evidence  to  prove  his  appoint^ 
ment,  so  as  to  sustain  the  validity  of  his  deed  as  administrator.** 
477.  Time  as  Affecting  Presumptions. — After  the  lapse  of  years  it 
often  becomes  impossible  to  prove  what  transpired  in  reference  to 
sales  by  executors  and  administrators.**  It  has  well  been  said  that 
an  innocent  purchaser  at  an  administrator's  sale  should  not  be  held 
responsible  for  errors,  irregularities,  and  omissions  of  the  oflScera 
intrusted  with  the  keeping  of  the  records  of  proceedings  in  probate 
courts.**  Accordingly,  the  courts  have  held  that  long  and  unin- 
terrupted possession  under  an  administrator's  deed  is  sufficient,  when 
taken  in  connection  with  his  deed  and  other  evidence,  and  the  fact 
that  the  probate  judge  acted  irregularly  and  without  any  uniformity, 
to  justify  the  presumption  that  the  title  in  its  inception  was  perfect, 
and  that  the  administrator  proceeded  according  to  the  requirements 
of  the  law,  although  all  the  steps  are  not  shown  to  have  been  taken.** 
So,  after  a  long  acquiescence  by  heirs  and  creditors  notice  of  the 
sale  may  be  presumed,*'  and  a  purchaser  is  not  held  to  proof  of 
the  proper  posting  of  notices  of  the  administrator's  sale  under  which 

».  Stuckev  v.  Watkins,  112  Ga.  268,  14.  Pearson  v.  Bnrditt,  26  Tex.  167, 

37  S.  E.  401,  81  A.  S.  R.  47.  80  Am.  Dec,  649  and  note. 

10.  Alexander  v.  Maverick,  18  Tex.  15.  Dancy  v.    Stricklinge,   15   Tex. 
179.  67  Am.  Dec.  693.  557.  65  Am.  Dec.  179. 

11.  Doolittle  V.  Holton,  28  Vt.  819,  16.  Stevenson      v.      McReary,      12 
67  Am.  Dec.  745.  Smedes  &  M.  (Miss.)  9,  51  Am.  Dec. 

12.  Hunter  v.  Hunter,  58  8.  C.  382,  102;  Jackson  v.  Astor,  1  Pin.  (Wis.) 
36  S.  E.  734,  79  A.  S.  R.  845.  137,  39  Am.  Dec.  281. 

IS.  Bush  V.  Lindsey,  24  Ga.  245,  71       17.  Sever  v.  Russell,  4  Cuah.  (Haas.) 
Am.  Dec.  117.  513,  50  Am.  Dec.  811. 
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he  claims  after  a  great  lapse  of  time.**  The  mere  lapse  of  many 
years  after  an  administrator's  sale,  and  possession  taken  thereunder, 
may  raise  the  presumption  that  jurisdiction  of  the  person  of  the 
defendant  was  acquired  by  the  court  ordering  the  sale.*'  Similarly, 
the  absence  of  record  proof  that  the  administrator  gave  the  required 
bond,  or  that  he  made  a  report  of  the  sale  to  the  court,  may  be 
supplied  by  the  presumption  arising  from  the  undisturbed  posses- 
sion of  the  purchaser  for  many  years,  where  the  recitals  in  the  deed 
show  a  full  compliance  and  there  is  evidence  that  the  records  were 
loosely  and  irregularly  kept.*'  The  doctrine  of  the  law  which  admits 
in  evidence  ancient  deeds  as  proving  themselves  is  in  harmony  with 
the  recognition  of  the  necessity  of  allowing  presumption  to  take  the 
place  of  proof  after  many  years.* 

Sales  under  Willg 

478.  Testamentary  Power  of  Sale. — When  a  will  so  directs  an 

executor  is  usually  recognized  as  having  authority  to  make  a  sale 
of  the  testator's  real  and  personal  property.*  The  power  of  sale  may 
be  conferred  on  the  executor  not  in  his  capacity  as  executor  but 
as  trustee.*  It  may  also  be  vested  in  the  executor  as  such,  to  be 
exercised  for  his  own  benefit  as  an  individual ;  but  it  seems  that  when 
the  power  is  conferred  by  virtue  of  the  office,  and  not  on  the  individual, 
there  being  no  new  evidence  that  it  was  intended  to  be  beneficial 
to  the  executor,  the  presumption  is  that  it  was  given  for  the  purpose 
of  being  executed  in  the  interest  of  the  estate  and  not  for  his  own 
benefit.*  A  testamentary  direction  to  sell  is  considered  as  being  lim- 
ited to  the  interest  which  the  decedent  could  control,  and  therefore 
not  as  including  the  estate  of  his  widow  in  dower,  which  is  not 
his  for  the  purpose  of  disposal.*  Sometimes  a  distinction  is  drawn 
between  real  estate  in  the  possession  of  the  decedent  at  the  time  of 

18.  Stevenson  v.  McReary,  12  158  111.  304,  42  N.  E.  134,  49  A.  S. 
Smedes  &  M.  (Miss.)  9,  51  Am.  Dec.  R.  162;  Owen  v.  Riddle,  81  N.  J.  L. 
102;  Jackson  v.  Astor,  1  Pin.  (Wis.)  546,  79  Atl.  886,  Ann.  Cas.  1912D  45; 
137,  39  Am.  Dec.  281.  Rearich  v.  Swinehart,  11  Pa.  St.  233, 

19.  Mason  v.  Odum,  210  111.  471,  71  51  Am.  Dec.  540;  Chapman  v.  Charles- 
N.  E.  386,  102  A.  S.  R.  180.  ton,  30  S.  C.  549,  9  S.  E.  591,  3  L.R.A. 

20.  Stevenson  v.  McReary,  12  311,  As  to  powers  of  co-executors  and 
Smedes  &  M.  (Miss.)  9,  51  Am.  Dec.  co-administrators  as  to  sales,  see  supra, 
102.  par.  419  et  seq.,  and  infra,  par.  495. 

1.  Wilson  V.  Snow,  228  U.  S.  217,  3.  Young  v.  \Veed,  154  Pa.  St.  316, 
33  8.  Ct.  487, 57  U.  S.  (L.  ed.)  807,  50  26  Atl.  420,  35  A.  S.  R.  839.  See  als« 
L.Rj1.(N.S.)   604;  Jackson  v.  Astor,  generally.  Trusts. 

1  Pin.  (Wis.)  137,  39  Am.  Dec.  281.  4.  Sweeney  v.  Warren,  127  N.  Y. 

See  EviDENCB,  vol.  10,  par.  302.  426,  28  N.  E.  413,  24  A.  S.  R.  468. 

2.  Stewart  v.  Griffith,  217  U.  S.  323,  6.  Lewis  v.  Smith,  9  N.  T.  602,  61 
30  S.  Ct.  528,  54  U.  S.  (L.  ed.)  782,  Am.  Dec.  706. 

19  Aaa.  Cas.  639;  Wilsoa  v.  Mason, 
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making  a  will  and  that  of  which  he  may  subsequently  become  the 
owner.  Relying  on  this  distinction  it  has  been  held  that  a  power  in 
a  will  to  sell  all  the  estate  of  the  testator  does  not  authorize  the 
executor  to  sell  after-acquired  lands."  As  against  his  heirs  the  testa- 
tor may  provide  that  a  certain  portion  of  his  estate  be  charged  with 
the  payment  of  his  debts,  and  that  the  other  parts  be  exempt,' 

479.  Power  as  Equivalent  of  Duty. — Where  a  will  authorizes  or 
directs  a  sale  the  power  may  be  the  equivalent  of  a  command  elimi- 
nating any  discretion  on  the  part  of  the  executor,  since  the  will  is 
the  law  of  the  trust  and  the  measure  of  his  obligations.*  So,  where 
a  power  of  sale  is  given  to  an  executor  to  sell  certain  realty  for  the 
purpose  of  paying  debts,  it  may  be  deemed  to  be  imperative  and  to 
have  the  effect  of  imposing  a  duty  on  the  executor,  enforceable  in 
equity  for  the  benefit  of  the  creditors,'  and  in  such  a  case  the  court 
should  not  direct  the  sale  to  be  made  by  the  referee,  unless  the 
executor  is  found  to  be  unfit  or  incapacitated  to  execute  the  power. *• 
Where  the  will  gives  the  executor  discretion  as  to  the  time  of  sale 
within  designated  limits,  his  failure  to  exercise  his  discretion  within 
its  time  limit  does  not  destroy  the  power  to  sell  but  only  the  dis- 
cretion, and  makes  it  his  absolute  duty  to  act  on  the  expiration  of 
the  time  designated.**  It  has  been  said  that  a  power  of  sale  in  an 
executor,  to  be  executed,  if  at  all,  within  a  given  time,  does  not 
necessitate  the  execution  of  a  deed  within  that  period,  if  the  sale 
itself  is  within  it.** 

480.  Implied  Power  Generally. — ^The  instances  are  numerous  in 
which  courts  of  law  as  well  as  courts  of  equity,  in  the  construction 
of  wills,  have  implied  a  power  of  sale  in  an  executor  from  the  nature, 
character,  and  extent  of  the  trusts  or  duties  imposed  on  him.**  Where 
a  testator  imposes  upon  his  executor  trusts  to  be  executed  or  duties 
to  be  performed  which  cannot  be  executed  or  performed  without  a 
power  of  sale,  although  no  power  is  expressly  given  by  the  will  the 
executor  may  take  by  implication  a  power  of  sale  sufficient  to  enable 
him  to  execute  the  trusts  or  perform  the  duties  imposed  upon  him.** 
Thus,  a  bequest  of  an  annuity  payable  out  of  lands  gives  the  executor 

6.  Meador  v.  Soisby,  2  Ala.  712,  36  12.  Harlan  v.  Brown,  2  Gill  (Md.) 
Am.  Dee.  432.  475,  41  Am.  Dec.  436. 

7.  Trambo  v.  Sorrency,  3  T.  B.  Mon.  13.  Lindley  v.  O'Reilly,  50  N.  J.  L. 
(Ky.)  284,  16  Am.  Dec.  103.  636,  15  Atl.  379,  7  A.  S.  R.  802  and 

8.  Wright  V.  Zeigler,  1  Qa.  324,  44  note,  1  L.R.A.  79. 

Am.  Dec  666.  Note:  32  L.R.A.(N.S.)  680. 

.  9.  Holly  V.  Gibbons,  176  N.  Y.  520,  14.  Going     v.     Emery,     16     Pick. 

68  N.  E.  889,  98  A.  8.  R.  694.  (Mass.)  107,  26  Am.  Dec.  645;  lindley 

10.  Holly  v.  Gibbons,  176  N.  Y.  520,  v.  O'Reilly,  50  N.  J,  L.  636,  15  Atl. 
68  N.  E.  889,  98  A.  S.  R.  694.  379,  7  A.  S.  B.  802  and  note,  1  L.R.A. 

11.  Fahnestock  ▼.  Fahnestock,  152  79. 
Pa.  St.  66,  26  AU.  313,  34  A.  S.  R. 
623. 
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a  power  to  dispose  of  the  lands,  by  sale  or  otherwise,  adequate  to  the 
performance  of  the  bequest.^*  But  if  land  is  given  in  trust  to  col- 
lect the  rents  and  profits  for  accumulation  or  for  other  purposes,  a 
power  to  sell  it  cannot  be  implied.^' 

481.  Implication  of  Power  from  Charge  of  Debts  on  Land. — ^In 
view  of  the  immunity  of  real  estate  at  common  law  from  liability 
for  the  payment  of  the  debts  of  the  decedent  except  when  the  heir 
was  bound  or  a  testamentary  charge  of  such  debts  on  the  land  was 
contained  in  the  will,*'  the  tendency  of  the  early  cases  was  to  incline 
towards  construing  a  charge  of  debts  as  amounting  to  authority  to 
the  executor  to  sell  the  lands  for  the  purpose  of  paying  off  such 
debts.**  This  has  long  been  and  still  is  the  En^di  doctrine ;  ** 
which,  moreover,  has  been  confirmed  by  legislation.**  But  in  view 
of  the  fact  that,  irrespective  of  any  testamentary  directions  on  the 
subject,  the  lands  of  a  decedent  are  now  generally  subject  to  the 
pa3anent  of  his  debts  and  funeral  expenses,  the  American  courts  have 
refused  to  follow  the  lead  of  the  early  cases,  on  the  theory  that 
there  no  longer  is  any  necessity  for  so  doing,  and,  accordingly,  in 
most  jurisdictions  a  power  of  sale  will  not  be  implied  from  the  mere 
che^ge  of  debts  upon  the  lands.* 

482.  Failure  to  Name  Donee  of  Testamentary  Power.— ^ince  the 
payment  of  debts  and  legacies  is  one  of  the  functions  of  the  office 
of  an  executor,  the  general  rule  is  that  the  executor  will  take  an 
implied  power  of  sale  where  the  testator,  without  naming  a  donee 
of  the  power,  directs  that  his  land  be  sold  and  the  proceeds  applied 
to  the  payment  of  his  debts,'  especially  when  the  distribution  of  the 
proceeds  is  to  be  made  by  the  executor.*  The  criterion  for  deter- 
mining whether  or  not  an  executor  is  invested  with  a  power  of  sale 
by  implication  in  such  a  case  is  whether  or  not  the  fimd  arising 
from  Uie  sale  is  distributable  by  him.  The  mere  appointment  of  a 
person  as  the  executor  of  a  wUl  that  directs  lands  to  be  sold  does 
not  of  itself  confer  on  him  the  power  to  sell.  He  becomes  invested 
with  this  power  only  when  he  is  directed  by  the  will  or  is  bound 
by  law  to  see  to  the  application  of  the  proceeds  of  the  sale,  or  when 
the  proceeds  in  their  disposition  are  mixed  and  blended  with  the 

15.  Ex  parte  Elliott,  5  Whait.  (Pa.)  20.  Note:  21  Eng.  Rnl.  Cu.  551. 
124,  34  Am.  Dec.  572.  1.  In  re  Fox,  52  N.  Y.  530,  11  Am. 

16.  Jones  v.  Atchison,  T.,  etc.,  E.  Rep.  751;  Woriey  v.  Taylor,  21  On. 
Co.,  150  Mass.  304,  23  N.  E.  43,  6  589,  28  Pao.  903,  28  A.  S.  B.  77L 
L.R.A.  538.  Note:  21  Eng.  Rul.  Caa.  552. 

17.  See  supra,  par.  404.  2.  Haggin  v.  Straus,  148  Ky.  140, 

18.  Woriey  v.  Taylor,  21  Ore.  589,  146  S.  W.  391,  50  LJtJL(N.S.)  642 
28  Pac.  903,  28  A.  8.  R.  771.  and  note. 

19.  Elliott  V.  Merryman,  Bam.  Ch.  Note:  87  Am.  Dec.  211. 

78,  1  White  &  T.  Lead  Cas.  72,  21  S.  Rankin  v.  Rankin,  36  UL  293, 
Eng.  Rul.  Gas.  634.  87  Am.  Dec.  205  and  note. 

Note:  87  Am.  Dee.  216.  Note:  80  A.  S.  B.  100. 
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personalty  which  it  ia  the  duty  of  the  executor  to  dispose  of  and 
pay  over.  Where  the  land  directed  to  be  sold  is  devised,  this  is  regarded 
as  an  expression  of  intention  on  the  part  of  the  testator  that  the  fund 
is  not  to  be  distributed  by  the  executor,  and  the  power  of  sale,  if 
there  is  any,  vests  in  the  devisee.* 

483.  Strict  Constraction  of  Powers. — An  executor  acting  under  a 
will  in  making  a  sale  of  the  property  of  the  testator  is  generally 
held  to  a  strict  execution  of  the  powers  conferred.*  To  effect  a  valid 
sale  all  the  directions  of  the  power  must  be  complied  with.'  So 
a  power  to  sell  does  not  necessarily  include  a  power  to  ^ve  an  option,' 
and  has  been  construed  as  not  conferring  authority  to  exchange  or 
to  sell  and  convey  in  settlement  of  a  claim  against  the  testator's 
estate  or  in  payment  of  a  debt  conceded  to  be  due  from  him.'  Some 
courts  also  hold  that  a  testamentary  power  to  sell,  prima  facie,  imports 
a  power  to  sell  out  and  out,  and  does  not  authorize  a  mortgage  unless 
there  is  something  else  in  the  will  to  show  that  a  mortgage  was 
wil^in  the  intention  of  the  testator.*  But  other  courts  have  taken 
the  position  that  under  a  power  to  sell  lands  for  the  payment  of 
debts  a  mortgage  may  be  given  to  raise  money  for  that  purpose, 
unless  it  is  the  clear  intention  of  the  testator  that  his  real  estate 
should  be  absolutely  converted.^"  And  so  also  an  executor  having 
a  naked  power  under  a  will  to  sell  city  lots  has  been  recognized 
as  having  implied  authority  to  insert  restrictive  covenants  in  the 
deeds  with  respect  to  the  building  line  of  the  houses  to  be  erected 
thereon,  which  will  bind  the  estate  in  favor  of  purchasers  of  the 
lots  first  sold,  and  may  be  enforced  by  them  against  later  purchasers.** 

484.  Meaning  of  Particular  Phrases. — Whether  or  not  a  power  of 
sale  is  within  tiie  authority  of  executors  of  particular  estates  may 
largely  depend  on  the  wording  and  phraseology  of  the  wills  and  testa- 
ments under  which  they  are  acting.  Although  the  subject  of  the 
interpretation  of  wills  is  wholly  foreign  to  the  scope  of  the  present 
article,*'  it  is  not  appropriate  to  omit  here  all  reference  to  the  inter- 
pretation which  has  been  given  by  the  courts  to  testamentary  direc- 
tions affecting  the  sale  of  real  estate.  Since  each  case  largely  turns 
on  its  own  facts  and  the  peculiar  wording  of  the  will  in  question, 

4.  Note:  87  Am.  Dee.  212  et  seq.  ney,  87  Mo.  387,  56  Am.  R«p.  453. 

6.  Taylor  ▼.  Galloway,  1  Ohio  232,  10.  McCreary  v.  Bomberger,  151  Pa. 
13  Am.  Dec.  605.  St.  323,  24  Atl.  1066,  31  A.  S.  R.  760; 

9.  Cranston  v.  Crane,  97  Mass.  459,  Faulk  v.  Dashiell,  62  Tex.  642,  50  Am. 

93  Am.  Dec.  106.  Rep.  542  and  note. 

7.  Trogden  ▼.  WiUiama,  144  N.  C.  11.  Simmons  v.  Criafield,  197  N.  Y. 
192,56  8.  E.  865, 10  L.R.A.(N.S.)  867  365,  90  N.  E.  966,  26  L.R.A.(N.S.) 
and  note.  663.    See  Covenants,  vol.  7,  p.  1114; 

8.  Russell  V.  Russell,  36  N.  T.  581,  Deeds,  vol.  8,  p.  1117,  as  to  building 
03  Am.  Dec.  540.  restrictions  generally. 

9.  Stokes  V.  Payne,  58  Miss.  614,  38  12.  See  YfiLLa. 
Am.  R^.  340  and  note ;  Price  v.  Court- 
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it  is  not  possible  to  do  more  than  select  illustrative  caaee  aa  to  the 
manaer  in  which  the  courts  have  construed  testamentary  instru- 
ments in  determining  whether  a  power  of  sale  is  or  is  not  given 
or  implied.  Thus,  it  has  been  held  that  a  power  vested  in  an  execu- 
tor to  sell  realty  as  he  "shall  deem  expedient,  for  the  best  interest 
of  the  legatees,"  etc.,  is  a  general  power  in  trust,  in  which  the  exec- 
utor has  no  interest;  ^'  that  a  direction  to  the  executor  to  "collect" 
and  "pay  over"  to  certain  persons,  in  trust  for  charitable  purposes 
for  which  a  bequest  is  made,  the  residue  of  the  testator's  realty  and 
personalty,  "without  sacrificing  too  much  by  forcing  the  sale  thereof," 
gives  the  executor  implied  power  to  sell ;  ^*  and  Uiat  a  direction  to 
"my  eaecutors  to  pay  my  debts"  has  been  held  to  mean  a  direction 
to  them  to  pay  out  of  tiie  personal  estate,  but  if  it  is  followed  by 
a  devise  of  real  estate  to  the  executors,  either  as  such  or  in  their  own 
names,  it  is  a  direction  to  them  to  pay  out  of  that  estate  as  well  as 
out  of  the  personal  estate,  and  the  real  estate  is  charged.^*  So,  where 
a  will  authorized  an  executor  to  make  settlements  with  the  testator's 
partners  of  all  matters  pertaining  to  the  partnership  business,  to 
adjust,  settle,  and  compromise  all  debts,  claims,  and  demands  against 
the  estate,  and  in  hia  discretion  to  sell  and  convey  so  much  of  the 
testator's  real  estate  as  should  be  deemed  necessary  to  satisfy  hia 
debts,  it  was  decided  that  the  executor  could  convey  his  testator's 
interest  in  partnership  real  estate  to  his  surviving  partner,  in  con- 
sideration of  an  agreement  by  the  latter  to  pay  partnership  debts.** 
Other  holdings  in  this  connection  axe:  that  power  to  an  executor  to 
sell  certain  land  and  divide  the  proceeds  among  certain  legatees  named 
is  not  revoked  by  a  subsequent  codicil  giving  the  land  to  different 
parties  not  mentioned  in  the  power  of  sale,  but  not  expressly  revok- 
ing the  power  given  in  the  will;  *'  and  that  a  direction  to  an  executor 
to  divide  land  among  certain  persons  named,  with  power  to  sell 
any  or  all  of  it  according  to  his  discretion,  gives  him  authority  to 
partition  it  in  kind  or  sell  it.*^ 

485.  Statutory  Regulation;  Necessity  of  Order  of  Court  or  Probate 
of  Will. — ^As  a  general  rule  statutes  regulating  executors'  sales  apply 
only  to  cases  where  the  will  does  not  give  instructions  in  regard 
thereto, *•  and  no  order  of  the  probate  court  is  necessary  to  the  exe- 
cution of  a  testamentary  power  of  sale,'"  evbn  where  the  statute 

13.  Russell  v.  Russell,  36  N.  Y.  581,       17.  Anderson  v.  Butler,  31  S.  C.  183, 
93  Am.  Dec.  540.  9  S.  E.  797,  5  L.R.A.  166. 

14.  Going     V.     Emery,     16     Pick.       18.  Anderson  v.  Butler,  31  S.  C.  183. 
(Mass.)  107,  26  Am.  Dec.  645.  9  S.  E.  797,  5  L.R.A.  166. 

15.  In  re   Tanqueray-Willaume,  20       19.  Wright  v.  Zeigler,  1  Ga.  324,  44 
Ch.  D.  465,  51  L.  J.  Ch.  434,  46  L.  T.  Am.  Dec.  656;  Valentine  v.  Wysor,  123 
N.  S.  542,  30  W.  R.  801,  21  Eng.  Kul.  Ind.  47,  23  N.  E.  1076,  7  L.RA..  788. 
Gas.  540.  20.  Bank  of  Ukiah  v.  Riee,  143  CaL 

16.  Valentine  v.  Wysor,  123  Ind.  47,  265,  76  Pac.  10^0,  101  A.  8.  R.  118; 
23  N.  E.  1076,  7  L.R.A.  788.  Rankin   v.    Rankin,    36    HL    293,    87 
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declares  that  no  sale  of  any  property  of  an  estate  shall  be  valid  unless 
made  upon  an  order  of  the  probate  court^  It  has  even  been  held 
that  in  such  case  the  probate  court  has  no  jurisdiction  to  grant  an 
order  for  the  sale  of  decedent's  lands,  either  for  payment  of  debts 
or  for  distribution ; '  nor,  generally,  is  the  probate  of  the  will  a  pre- 
requisite to  the  execution  of  a  power  of  sale  conferred  thereby,  pro- 
vided the  will  is  subsequently  proved.'  This  principle  is  of  consider- 
able importance  in  regard  to  conveyances  made  by  foreign  executors.* 
If,  by  a  will  executed  in  one  state,  the  executors  are  given  power 
to  sell  real  property  they  may  exercise  the  power  in  another  state 
though  the  will  has  not  been  admitted  to  probate  there,  and  if  it 
is  subsequently  admitted  to  probate  it  has  the  same  effect  as  if  orig- 
inally proved  and  allowed  even  if  letters  testamentary  are  granted 
only  in  the  primary  jurisdiction.*  But  it  has  been  held,  though 
with  recognition  of  a  conflict  on  the  question,  that  an  executor  and 
his  sureties  could  not  be  held  accountable  for  the  proceeds  of  the 
executor's  sale  of  land  in  another  state  where  the  will  conferring 
the  power  of  sale  under  which  he  acted  was  never  probated  there.* 
486.  Time  of  Exercise  of  Power. — ^In  regard  to  the  time  within 
which  an  executor  or  administrator  may  exercise  a  power  of  sale, 
the  rule  is  that  as  long  as  the  necessity  for  its  exercise  continues 
it  will  not  be  lost  by  a  failure  on  the  part  of  the  executor  to  exer- 
cise it.^  In  some  instances  the  power  cannot  be  exercised  until  after 
the  expiration  of  a  certain  event.  For  example,  where  a  testator 
devised  lands  to  his  daughter  in  fee  tail,  directing  that  in  case  she 
^ould  die  without  issue  his  executors  should  sell  the  lands  and 
divide  the  proceeds  among  other  legatees  named  in  the  will,  and  the 
daughter  died,  leaving  a  husband  who  was  entitled  to  a  life  estate 
therein,  as  tenant  by  the  curtesy,  it  was  held  that  the  lands  could 
not  be  sold  by  the  executors  until  after  the  determination  of  the 
life  estate  of  the  husband.*  Nor  may  a  power  of  sale  be  exercised 
after  the  necessity  for  it  has  ceased.  Therefore,  if  a  testator  author- 
Am.  De«5.  205;  Going  v.  Emery,  16  977.  See  supra,  par.  134  et  seq.,  as  to 
Pick.  (Mass.)  107,  26  Am.  Dee.  645;  powers  before  probate  generally. 
Appeal  of  Pennsylvania  Ins.  Co.  on  4.  See  infra,  par.  490. 
Lives,  etc.,  168  Pa.  St.  "431,  32  AtL  6.  Babcock  v.  Collins,  60  Minn.  73, 
25,  47  A.  S.  R.  893.  61  N.  W.  1020,  51  A.  S.  R.  503;  Tudor 

Note:  32  L.B.A.(N.S.)  676.  v.  Tudor,  80  Vt.  220,  67  AtL  539,  130 

1.  Fallon  y.  Butler,  21  CaL  24,  81  A.  S.  R.  977. 

Am.  Dec.  140.  6.  Emmons  v.  Gordon,  140  Mo.  490, 

2.  Wilson  V.  Holt,  83  Ala.  528,  3  41  S.  W.  998,  62  A.  S.  R.  734. 

So.  321,  3  A.  S.  B.  768.  7.  Fahnestock    v.    Fahnestock,    152 

3.  Babcock  v.  Collins,  60  Minn.  73,  Pa.  St.  56,  25  Atl.  313,  34  A.  S.  B.  623. 
61  N.  W.  1020,  51  A.  S.  R.  603;  Doo-  See  supra,  par.  386,  as  to  time  for 
little  V.  Lewis,  7  Johns.  Ch.  (N.  T.)  making  sales  generaUy. 

45,  11  Am.  Dec.  389;  Tudor  v.  Tudor,       8.  Hay   v.   Mayer,   8   Watts    (Pa.) 
80  Vt  220,  67  AtL  539,  130  A.  S.  B.   203,  34  Am.  Dec.  453. 
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isea  his  executors,  at  the  death  of  his  widow,  to  sell  his  property  and 
divide  it  among  his  children,  but  at  the  time  of  his  wife's  death  none 
•f  tiie  children  sorvive,  the  power  is  extinguished.'  Similarly,  where 
a  testator  authorizes  his  executor  to  sell  and  convert  into  money  all 
or  a  part  of  his  realty  for  a  specific  purpose,  which  fails,  or  is  accom- 
plished without  a  conversion,  the  power  is  extinguished,  and  the  land 
cannot  be  sold  by  virtue  of  it,  but  will  descend  to  the  heir  or  devisees.^* 

487.  Effect  of  Power  as  Working  Conversion. — ^A  power  of  sale 
in  a  will,  standing  alone,  does  not  work  an  immediate  conversion  of 
the  land  as  between  the  executor  and  the  heir  or  legatee.  The  title 
accruing  on  the  death  of  the  testator  remains  in  the  heir  or  legatee 
until  divested  by  probate  sale  or  the  power  contained  in  the  will. 
In  order  to  work  such  a  conversion  there  must  be  a  positive  direc- 
tion to  sell  or  an  absolute  necessity  to  sell  involved  in  the  due  execution 
of  the  will,  or  such  a  blending  of  real  and  personal  estate  by  the 
will  as  to  show  clearly  that  the  testator  intended  to  create  a  fund 
out  of  both  real  and  personal  estate  and  to  bequeath  such  fund  as 
personalty.**  And  where  the  conversion  is  authorized  for  the  pur^ 
pose  of  division  the  devisees,  before  the  power  of  sale  is  executed, 
may  elect  to  take  the  land,  instead  of  the  proceeds,  according  to 
their  respective  interests  in  the  latter.*'  When  they  have  so  elected 
and  sufficiently  manifested  their  election,  the  authority  to  sell  the 
land  cannot  thereafter  be  exercised  by  the  executor,  but  is  extin- 
guished. The  estate  retains  its  status  as  real  property,  and  by  reason 
of  such  conversion  and  reconversion  the  relation  of  the  beneficiaries 
to  the  land  is  the  same  as  if  it  had  been  directly  devised  to  them.*' 

488.  Power  as  Vesting  Fee  in  Executors. — There  is  a  difference 
between  a  devise  of  land  to  an  executor  to  sell  and  a  devise  with 
power  to  sell.  In  the  one  case  a  naked  authority  is  given  and  in 
the  other  an  authority  to  sell  coupled  with  an  interest.  In  the  for- 
mer the  freehold  remains  in  the  heirs  until  a  sale  is  made  by  the 
executor ;  in  the  latter  a  freehold  immediately  vests  in  the  executor.** 
In  other  words,  real  estate,  unless  otherwise  disposed  of,  goes  to  the 
heirs  and  not  to  the  executor,  and  a  mere  power  given  to  the  executor 
to  sell  does  not  give  him  title  or  right  of  possession ;  *'  but  the  testator 

9.  In  re  Rudy's  185  Pa.  St.  359,  39  13.  Bank  of  Ukiah  v.  Rice,  143  Cal. 
Atl.  968,  64  A.  S.  R.  654.  265,  76  Pac.  1020,  101  A.  S.  R.  118. 

10.  Sweeney  v.  Warren,  127  N.  Y.  14.  Simmons  v.  Spratt,  26  Fla.  449, 
426,  28  N.  E.  413,  24  A.  S.  R.  468.  8  So.  123,  9  L.R.A.  343;   Smith  v. 

11.  In  re  Fox,  52  N.  Y.  530, 11  Am.  Hunter,  241  111.  514,  89  N.  E.  686, 132 
Hep.  751;  Appeal  of  Pennsylvania  Ins.  A.  S.  R.  231;  Lantz  v.  Caraway,  180 
Co.  on  Lives,  etc.,  168  Pa.  St.  431,  32  Ind.  484,  103  N.  E.  336,  50  L.R.A. 
Atl.  25,  47  A.  S.  R.  893.  See  Con-  (N.S.)  32;  Ware  v.  Mnrph,  Bice  L. 
VBJSiON  AND  RECONViasioN,  vol.  6,  p.  (S.  C.)  54,  33  Am.  Deo.  97. 

1073  et  seq.  Note :  15  Ann.  Cas.  569. 

12.  Mandlebaum  v.  HcDonell,  29  15.  Lockwood  v.  Stradley,  1  DeL  Ch. 
Mich.  78,  18  Am.  Rep.  61.  298.  12  Am.  Deo.  97  and  note;  Doe  ▼. 
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may  devise  land  to  his  executor,  either  directly  or  by  implication, 
90  as  to  vest  him  with  the  title.**  Whether  the  title  so  vests  depende 
on  the  language  used  in  the  will.*'  Where  the  testator  imposes  on 
his  executor  trusts  which  require  for  their  performance  an  estate 
in  lands,  the  executor  may  take  them  by  implication.**  So  an 
executor  made  a  trustee  of  land  takes  not  merely  a  naked  power  to 
sell,  but  the  legal  title."  And  where  an  executor  is  made  residuary 
legatee  and  is  also  given  power  to  sell  all  real  and  personal  estate, 
real  property  forming  part  of  the  residuary  estate  vests  in  him  subject 
to  be  divested  by  the  sale,  and  until  such  sale  the  rents  and  profits 
belong  to  him  as  such  legatee,  and  not  to  the  heirs  at  law." 

489.  Delegation  of  Power. — As  a  rule  an  executor  cannot  delegate 
a  power  of  sale,*  nor,  of  course,  can  he  vest  in  another  a  discretion- 
ary power  to  sell  the  testator's  lands.'  It  must  not  be  thought,  how- 
ever, that  this  rule  prohibiting  the  delegation  of  a  power  of  sale- 
imposes  upon  the  executor  the  necessity  of  performing  in  person 
every  act  in  connection  with  the  execution  of  such  power.*  For 
example,  he  may  employ  an  agent  to  find  a  purchaser.*  It  has  even 
been  held  that  where  a  devise  has  been  made  to  him  in  trust  to  sell 
and  convey  he  may  execute  such  trust  through  an  attorney  or  agent.** 
The  distinction  appears  to  be  that  while  he  cannot  delegate  his 
judgment  and  discretion  in  the  execution  of  the  power,  yet  having 
exercised  the  judgment  and  discretion  with  which  he  has  been  in- 
vested, he  is  not  prohibited  from  delegating  to  others  the  perform- 
ance of  his  determination  in  regard  thereto.*  Therefore,  important 
acts  may  be  performed  by  an  agent,  provided  the  donee  of  the  power 
himself  has  an  opportunity  to,  and  does  actually,  exercise  the  dis- 
cretion reposed  in  him  by  the  testator.'  It  has  been  held  that  a 
contract  for  the  sale  of 'land  of  the  estate  made  by  another  than 
the  executor,  who  has  power  to  sell  lands,  is  made  valid  when  the 

Laniua,  3  Ind.  441,  56  Am.  Dec.  518;  v.  Connolly,  242  111.  574,  90  N.  B.  278, 

Rubottom  V.  Morrow,  24  Ind.  202,  87  134  A.  S.  R.  347;  May  v.  Fraree,  4 

Am.  Dec.  324.  Litt.  (Ky.)  391,  14  Am.  Dec  159. 

16.  Ford  V.  Ford,  70  Wis.  19,  33       Note:  80  A.  S.  R.  122. 

N.  W.  188,  5  A.  S.  R.  117.  2.  Newton  v.  Bronson,  13  N.  Y.  587, 

17.  Lantz  v.  Caraway,  180  Ind.  484,  67  Am.  Dec.  89. 

103  N.  E.  335,  50  L.R.A.(N.S.)  32.  3.  Note:  80  A.  S.  E.  122. 

18.  Lindley  v.  O'Reilly,  50  N.  J.  L.       4.  Coleman  v.  Connolly,  242  111.  574, 
630.  15  Atl.  379,  7  A.  S.  R.  802,  1  90  N.  E.  278, 134  A.  S.  R.  347. 
L.R.A.  79.  Note:  64  L.R.A.  554. 

19.  Ross  V.  Barclay,  18  Pa.  St.  179,       5.  May  ▼.  Fraeee,  4  Litt.  (Ky.)  391, 
65  Am.  Dec.  616.  14  Am.  Deo.  159  and  note. 

20.  Brown  v.  Brown,  162  Mass.  56,       6.  Gates  ▼.  Dudgeon,  173  N.  Y.  43M, 
37  N.  B.  772,  44  A.  S.  R.  331.  66  N.  E.  116,  93  A.  S.  R.  608. 

1.  WUson  V.   Mason,  158   111.  304,       7.  Note:  80  A.  S.  B.  123. 
42  N.  E.  134, 49  A.  8.  R.  162;  Coleman 
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executor  ratifies  it,  with  fall  knowledge  of  the  facts,  since  in  ratify- 
ing he  exercises  the  discretionaiy  powers  of  his  personal  trust.* 

490.  Power  under  Foreign  Wills. — An  executor  appointed  in  one 
rtate  has  no  authority  as  such  to  make  a  sale  of  lands  in  another  state,* 
but  may  do  so  in  virtue  of  a  power  given  in  the  will ;  and  in  so  doing 
he*  acts  as  donee  of  a  power  and  not  under  an  authority  conferred 
by  the  probate  court**  In  order  to  make  the  exercise  of  such  power 
effectual  it  is  generally  necessary  that  the  probate  of  the  foreign  will 
be  made  in  the  state  in  which  the  seJe  takes  place.  This,  however, 
may  be  done  after  the  sale  has  been  made.**  And  in  all  obses,  it 
seems,  the  right  of  the  foreign  executor  to  exercise  a  power  of  sale 
contained  in  the  will  is  dependent  on  the  fact  that  no  local  adminis- 
trator has  been  appointed  in  reference  to  the  estate,*'  and  is  subject 
to  the  rights  of  local  creditors.** 

XII.  Joint  Exbcutobs  and  Administratobs 
Powers 

491.  Joint  Representatives  as  Single  Entity. — ^The  general  rule 
is,  that  several  co-administrators  or  co-executors  are,  in  law,,  but  one 
person  representing  the  testator,  and  acts  done  by  one  in  reference  to 
the  administration  of  the  testator's  goods  are  deemed  the  acts  of  all,** 
inasmuch  as  they  have  a  joint  and  entire  authority  over  the  whole 
property  belonging  to  the  estate.**  The  acts  of  one  co-executor  bind 
the  others,  by  reason  of  the  confidence  reposed  in  them  individually, 
in  consequence  of  which  each  has  full  power  over  the  assets.  In  this 
respect  co-executors  are  distinguished  from  trustees,  who,  although 
they  are  regarded  as  forming  one  collective  trustee,  execute  the  duties 
of  the  office  in  their  joint  capacity.**  But  where  power  in  the  nature 
of  a  trust  is  conferred  by  will  on  co-executors,  one  alone  is  powerless 
by  himself  to  exercise  such  power.*'  Since  one  co-executor  or  co- 
administrator may  act  for  all,  a  release  of  a  debt  by  one  of  several 

8.  Newton  v.  Bronaon,  13  N.  T.  587,  793,  39  Pac.  713,  45  A.  S.  R.  308; 
67  Am.  Dec  89.  Shreve  v.  Joyce,  36  N.  J.  L.  44,  13 

9.  Newton  v.  Bronson,  13  N.  T.  587,  Am.  Rep.  417;  Wood's  Appeal,  92  Pa. 
67  Am.  Dec.  89.    See  vi£n,  par.  532.  St.  379,  37  Am.  Rep.  694;  Dean  v. 

10.  Neifton  v.  Bronson,  13  N.  Y.  Duffield,  8  Tex.  235,  58  Am.  Dec.  108. 
587,  67  Am.  Dec.  89.  Notes:  14  Am.  Dec.  158;  9  L.R.A. 

11.  Newton  v.   Bronson,  13  N.   Y.  223. 

587,  67  Am.  Dec.  89.  15.  Barry  v.  Lambert,  98  N.  Y.  300, 

12.  Albright  v.  Bangs,  72  Kan.  435,  50  Am.  Rep.  677;  Dean  v.  Duffield,  8 
83  Pac.  1030, 115  A.  S.  R.  219.  Tex.  235,  58  Am.  Dec.  108. 

13.  Babcock  v.  Collins,  60  Minn.  73,  16.  De  Haven  v.  Williams,  80  Pa. 
a  N.  W.  1020,  51  A.  S.  R.  503.  St.  480,  21  Am.  Rep.  107. 

14.  Alerding  v.  Allison,  170  Ind.  17.  Brown  v.  Hobson,  3  A.  K. 
262,  83  N.  E.  1006,  127  A.  S.  R.  363  Marsh.  (Ky.)  380,  13.  Am.  Dec.  187. 
and  note;  Inaley  t.  Shire,  54  Kan. 
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executois  is  valid,  ajad  binds  the  rest,**  and  the  same  effect  is  given 
to  the  act  of  one  who  settles  an  account  of  a  petson  with  the  deceased, 
or  surrenders  a  term,  or  sells  the  goods  and  chattels  of  the  estate.  In 
each  instance  hia  act  binds  the  others.**  One  of  two  executors  may 
assign  a  note  belonging  to  the  estate  of  the  testator  or  pay  a  debt, 
assent  to  a  legacy,  or  make  an  attornment  without  the  consent  -or 
sanction  of  the  others.**  A  suit  may  be  maintained  on  a  claim  duly 
presented  to  and  rejected  by  one  only  of  several  administrators.* 

492.  Equality  of  Title. — The  title  to  the  personal  estate  of  a  dece- 
dent vests  jointly  in  joint  representatives,*  and  each  is,  as  a  rule, 
equally  entitled  to  possession  and  control.*  Each  is  possessed  of  the 
whole  interest,*  and  a  conveyance  to  two  or  more  as  executors  vests 
title  in  them  as  such  in  joint  tenancy.' 

493.  Equality  of  Control. — Each  of  several  joint  executors  or 
administrators  represents  the  estate,  and  the  rights  of  each  are  fully 
equal  to  those  of  the  others  in  regard  to  receiving,  holding,  and  dis- 
bursing the  assets  of  the  estate.*  But  the  act  of  one  done  for  a  pur- 
pose not  beneficial  to  the  estate,  e.  g.,  part  payment  of  a  note  to  remove 
the  bar  of  the  statute  of  limitations,  is  not  the  act  of  all,  if  done  over 
the  objection  of  the  others.'  In  regard  to  the  matter  of  joint  control 
of  the  estate,  it  has  been  held  that  an  agreement  between  executors 
that  one  alone  shall  manage  the  estate  is  void.*  When  the  power  to 
dispose  of  personal  property  belonging  to  a  testator's  estate  is  given 
to  executors  as  such,  it  may  be  exercised  by  any  one  or  more  of  them  • 
Since  co-executors  and  oo-administrators  have  a  joint  and  entire  author- 
ity over  the  assets  of  the  estate,  the  broad  principle  has  been  laid  down 
that  acts  done  by  any  one  of  them  in  regard  to  the  possession,  control 
or  disposition  of  the  estate  are  deemed  the  acts  of  all ;  **  but  the  release 

18.  Note:  14  Am.  Dec.  168.  and  note;  Gates  v.  AVhetstone,  8  S. 

19.  Wood's  Appeal,  92  Pa.  St.  379,  C.  244,  28  Am.  Rep.  284. 

37  Am.  Rep.  C94.  7.  Haskell  v.  Manson,  200  Mass.  599, 

20.  Barry  v.  Lambert,  98  N.  Y.  300,  86  N.  E.  937,  128  A.  S.  R.  452. 

50  Am.  Rep.  677.  As  to  the  authority  of  personal  rep- 

1.  Dean  v.  Dnffield,  8  Tex.  235,  68  reaentatives  to  waive  the  statute  of 
Am.  Dec.  108.  limitations,  see  supra,  par.  241. 

2.  Trogden  v.  Williams,  144  N.  C.  As  to  part  payment  by  a  personal 
192,  56  S.  E.  866,  10  L.R.A.(N.S.)  representhtive  as  stopping;  the  rnnning 
867.  of  the  statute  of  limitations  or  aa  re- 

3.  Note :  127  A.  S.  R.  383.  moving  the  bar  thereof,  see  Liuita- 

4.  Note :  12  Bng.  Rul.  Gas.  10.  tions  of  Actions. 

5.  Johnston  v.  Johnston,  173  Mo.  91,  8.  Wilson  v.  Lineberger,  94  N.  C. 
73  S.  W.  202,  96  A.  S.  R.  486,  61  641,  55  Am.  Rep.  628. 

L.R.A.  166;  Utica  Bank  v.  Mersereau,       9.  Chapman  v.  Charleston.  30  S.  C. 

3  Barb.  Ch.  (N.  Y.)  528,  43  Am.  Dec.  649,  9  8.  E.  591,  3  L.R.A.'Sll;  Brown 

189.  V.  Brown,  72  W.  Va.  648,  78  S.  E. 

6.  BeaU  v.  Hilliary,  1  Md.  186,  54  1040,  47  L.R.A.(N.S.)  995. 

Am.  Dec.  649;  Nana  v.  Oakley,  120  10.  Shaw  v.  Berry.  35  Me.  279.  58 
N.  Y.  84,  24  N.  E.  306,  9..L.R.A.  223   Am.  Dec.  702;  Murray  v.  Blatchford, 
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of  a  debt  by  one  executor,  in  order  to  be  valid  so  as  to  bind  the  rest, 
must  be  free  from  the  taint  of  fraud.^^  A  note  executed  to  an  intestate 
may  be  assigned  by  any  one  of  his  administrators ;  but  in  some  juris- 
dictions a  note  executed  to  two  administrators  cannot  be  assigned  "by 
one  of  them  alone,^'  though  in  other  jurisdictions  such  a  note  may  be 
transferred  by  one  of  them,  provided  it  has  been  given  for  a  debt  due 
to  the  estate  of  their  intestate."  The  allowance  of  a  claim  against 
the  estate  by  one  of  the  representatives  binds  the  estate.**  Payment 
to  or  a  release  by  one  executor  extinguishes  the  debt,  although  he 
misapplies  the  money  and  no  part  of  it  comes  to  the  use  of  the  estate." 
494.  Survival  of  Powers  Generally. — ^At  the  common  law  when 
letters  of  administration  are  granted  to  two  or  more  persons  and  one 
or  more  die,  the  survivors  or  survivor  may  exercise  the  power  of  all 
of  the  original  administrators;"  but  in  the  case  of  executors  a 
distinction  is  drawn  between  powers  vested  in  co-executors  by  name 
and  powers  conferred  on  them  generally  as  executors.  In  the  latter 
case,  but  not  in  the  former,  the  surviving  co-executors  possess  all  of 
the  powers  of  the  original  group  of  executors.*'  There  is  a  further 
distinction  between  powers  pertinent  to  their  office  as  executors,  which 
survive,  and  powers  not  pertinent  to  their  office,  which  do  not  survive 
on  the  death  of  one  of  them.^^  These  distinctions  have  given  rise 
to  endless  controversies  and  conflicting  decisions,  which,  it  has  been 
said,  is  a  result  naturally  to  be  expected  where  an  official  title  has 
been  treated  as  a  mere  means  of  describing  the  persons  instead  of 
designating  the  capacity  in  which  they  were  to  act.**  As  illustra- 
tions of  the  operation  of  these  rules  it  may  be  mentioned  that  by  the 
common  law  a  power  to  sell  lands  jointly  conferred  on  executors  by 
name  was  defeated  by  the  death  of  one  of  them.  But  where  a  power 
to  sell  was  given  to  three  executors  generally  and  not  by  name,  two 
surviving  executors  could  selL*  The  modern  liberal  tendency  which 
ia  embodied  in  the  principle  that  a  trust  will  not  be  permitted  to  fail 
for  want  of  a  trustee,  so  that  a  trust  will  not  generally  become  extinct 

1  Wend.   (N.  Y.)   683,  19  Am.  Dee.  Am.  Dee.  649 ;  Hudson  v.  Hndson,  Cas. 

637;  Atcheaon  v.  Robertson,  3  Rich.  Talb.  p.  127,  2  Eng.  Rul.  Caa.  134. 

Eq.   (S.  C.)   132,  65  Am.  Dec.  634.  17.  Wilson  v.  Snow,  228  U.  S.  217, 

11.  Shreve  v.  Joyce,  36  N.  J.  L.  44,  33  S.  Ct.  487,  57  U.  S.  (L.  ed.)  807, 
IS  Am.  Rep.  417.  50  L.R.A.(N.S.)  604  and  note;  Mallet 

12.  Sanders  v.  Btain,  6  J.  J.  Marsh,  t.  Smith,  6  Rich.  Eq.  (S.  C.)  12,  60 
(Ky.)  446, 22  Am.  Dec.  86.  Am,  Dec.  107. 

13.  People  V.  Keyaer,  28  N.  Y.  225,  18.  MaUett  v.  Smith,  6  Rich.  Eq.  (S. 
84  Am.  Dec.  338;  Mackay  v.  St.  Mary's  a)  12,  60  Am.  Dec.  107. 

Church,  15  R.  I.  121,  23  AtL  108,  2       19.  Wilson  v.  Snow,  228  U.  S.  217, 
A  S.  R.  881.  33  S.  Ct.  487,  57  U.  S.  (L.  ed.)  807, 

14.  Note:  127  A.  S.  R.  385.  50  L.R.A.(N.S.)  604  and  note. 

16.  De  Haven  v.  WilUams,  80  Pa.       1.  Mallet  v.  Smith,  6  Rich.  Eq.  (S. 
8t  480,  21  Am.  Rep.  107.  C.)  12,  60  Am.  Dec.  107. 

16.  Beall  v.  Hilliaiy,  1  Md.  186,  54 
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by  the  death  of  one  of  the  trustees,  but  will  be  eontinued  in  the 
survivor,'  is  observable  in  the  law  governing  the  administration  of 
decedents'  estates,  and  while  the  distinctions  and  rules  of  the  common 
law  noted  in  the  preceding  part  of  this  paragraph  are  still  in  force  in 
many  jurisdictions,  they  have  in  part  been  modified  for  the  purpose 
of  upholding  whenever  possible  the  survivorship  of  powers.'  In  many 
cases  the  question  of  survivorship  depends  on  the  phraseology  of  the 
will.  For  example,  when  a  will  confers  a  power  on  the  executors  or 
their  successors,  the  survivor  of  them  may  execute  the  power.* 

495.  Sorvival  of  Powers  of  Sale. — The  general  rule  of  the  common 
law  was  that  where  there  is  a  naked  power  to  executors  to  sell,  and 
they  renounce,  resign,  die,  or  are  removed,  administrators  with  the 
will  annexed  have  no  power  to  sell,  even  if  the  object  of  the  sale  is 
for  the  payment  of  debts ;  *  but  when  the  power  is  coupled  with  an 
interest,  it  may  be  executed  by  those  succeeding  the  original  executor 
or  trustee  in  respect  to  duties  imposed  on  him.*  Accordingly  the 
rule  which  is  generally  accepted  is  that  where  a  discretionary  power 
of  sale  is  given  to  an  executor,  or  when,  in  the  sense  as  applied  to 
trusts,  the  duties  imposed  are  active,  the  executors  will  be  deemed 
trustees,  and  such  powers  cannot  be  executed  by  an  administrator 
with  a  will  annexed.^  It  seems  that  this  limitation  also  applies  when 
a  discretionary  power  of  sale  is  given  to  an  executor  as  to  property  in 
another  state,  and  that  such  power  cannot  be  legally  executed  by  an 
administrator  with  the  will  annexed  in  the  latter  state.'  But  when 
the  authority  to  sell  real  estate,  given  to  an  executor  under  a  will, 
amounts  to  a  direction  to  do  so,  and  the  execution  or  nonexecution  of 
such  power  is  not  discretionary  with  the  executor,  such  power  may 
be  executed  by  his  successor  in  office.*  The  same  is  true  where  the 
will  itself  implies  that  the  power  is  to  be  exercised  by  one  who  may 
be  appointed  as  succeeding  trustee."  In  some  states  a  special  statu- 
tory exception  has  been  made  in  regard  to  the  survivorship  of  powers 
to  sell  real  estate  to  pay  debts  of  the  decedent,  and  an  administrator 

2.  Osgood  T.  Franklin,  2  Johns.  Cb.  1,  59  Am.  Rep.  435;  Brown  t.  Hob- 
(N.  Y.)  1,  7  Am.  Dec.  513.  See  son,  3  A.  K.  Marsh.  (Ky.)  380,  13 
Tkusts.  Am.  Dec.  187;  Greenland  v.  Waddell, 

3.  Mallett  v.  Smith,  6  Rich.  Eq.  (S.  116  N.  Y.  234,  22  N.  E.  367,  15  A.  S. 
C.)  12,  60  Am.  Dec.  107.  R.  400  and  note;  Tippett  v.  Mize,  30 

4.  In  re  Murphy,  184  Pa.  St.  310,  Tez.  361,  94  Am.  Dec.  313  and  note. 
39  Atl.  70, 63  A.  S.  R.  802.  8.  Montgomery      v.      Millikin,      6 

5.  Moody  V.  Vandyke,  4  Bin.  (Pa.)  Smedcs  &  M.  (Miss.)  151,  43  Am. 
31,  6  Am.  Dec.  385.  Dec.  507. 

6.  Montgomery  v.  Millikin,  5  9.  Peebles  v.  Watts,  9  Dana  (E>.) 
Smedes  &  M.    (Miss.)    151,  43  Am.  102,  33  Am.  Doc.  531. 

Dec.  507.  Notes :  80  A.  S.  R.  110 ;  16  Ann.  Gas. 

Note:  50  L.B.A.(N.S.)  604.  330. 

7.  Lockwood  t.  Stradley,  1  DeL  Ch.  10.  Haggin  t.  Straus,  148  Ky.  140, 
(Del)  298,  12  Am.  Dee.  97  and  note;  146  S.  W.  391,  50  L.R.A.(N.S.)  642. 
Hodgin  V.  Toler,  70  la.  21,  30  N.  W. 
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de  bonia  nan  with  will  annexed  cannot  execute  a  trust  of  land  con- 
fided to  an  executor  by  title  or  by  name  for  any  other  purpose  except 
that  of  sale  for  the  payment  of  debts.  ^*  Apparently  influenced  by 
early  statutes  some  few  cases  have  held  that  an  administrator  d.  b.  n. 
may  exercise  a  power  of  sale  when  it  is  annexed  to  the  oSifie,  or  given 
ratione  officii."  But  in  states  in  which  the  old  rules  denying  such 
right  have  been  departed  from,  it  has  been  on  account  of  express 
statutory  provisions  to  that  effect"  It  seems  that  an  administrator 
with  the  will  annexed  may  even  exercise  an  implied  power  to  sell 
real  properly  after  the  extinguishment  of  a  life  estate,  for  the  purpose 
«f  dividing  the  proceeds  among  the  devisees  in  accordance  with  the 
terms  of  a  will.** 

LiabiliUet  of  Co-exeev/ton  and  Co-adTnmistraton 

496.  Limitation  vt  Liability  to  Assets  in  Personal  Possession. — 
The  general  rule  is  that  each  executor  or  administrator  is  primarily 
responsible  to  the  beneficiaries  of  the  estate  only  for  his  own  acts,  and 
not  for  those  of  his  associates.**  Similarly  each  is  customanly  liable 
only  to  the  extent  of  the  assets  that  come  to  his  hands  in  the  due  course 
of  his  fiduciary  duties.'*  While  responsible  to  the  full  extent  of  the 
assets  which  come  under  his  control,*'  an  executor  or  administrator 
ordinarily  is  not  responsible  for  assets  that  come  to  the  hands  of  his 
associate,*'  nor  is  he  liable  for  the  misapplication  of  the  assets  or  for 
waste  conmiitted  by  such  co-executor.**  The  failure  on  the  part  of 
his  associate  to  make  a  transfer  of  assets  to  a  co-executor  or  co-adminis- 
trator may  effectively  relieve  the  latter  from  all  liability  on  account 
of  the  mismanagement  or  waste  committed  by  the  former.*"  Even 
when  co-executors  or  co-administrators  are  liable  for  the  acts  of  their 
associates,  they  are  not  jointly  liable  in  the  first  instance,  but  respon- 
sible only  in  case  of  the  other's  default.* 

497.  Inactivity  as  Affecting  Liability  for  Acts  of  Co-executors. — 
To  the  general  rule  that  an  executor  or  administrator  is  primarily 

11.  Ross  v.  Barclay,  18  Pa.  St.  179,  N.  E.  676,  12  A.  S.  B.  764,  4  L.R.A. 
55  Am.  Dec.  616.  529. 

12.  Wilson  V.  Snow,  228  U.  S.  217,       16.  Note:  11  L.R.A.(N.S.)   299. 

33  S.  a.  467,  57  U.  8.  (L.  ed.)  807,  17.  Beall  v.  HilHary,  1  Md.  186,  64 

50  L.B.A.(N.S.)    604.  Am.  Dec.  649. 

Note:  60  L.R.A.(N.S.)  609.  18.  Atcheson  v.  Robertson,  3  Rich. 

13.  Haggin  v.  Straus,  148  Ky.  140,  Eq.  (S.-C.)  132,  55  Am.  Dec.  634. 
146  S.  W.  391,  50  L.R.A.(N.S.)   642  Note:  42  Am.  Dec.  291. 

and  note;  Greatland  v.  Waddell,  116  19.  Municipal  Court  v.  Whalev,  25 
N.  Y.  234,  22  N.  E.  367,  15  A.  S.  R.  R.  I.  289,  55  Atl.  750,  105  A.  S.  R, 
400.  890,  63  L.R.A.  235. 

Note:  16  Ann.  Cas.  330.  20.  Fleming  v.  Walker,  152  Ala.  386. 

14.  Dunevant  v.  Radford,  140  Ky.  44  So.  536,  126  A.  S.  R.  46. 

433, 131  8.  W.  185, 140  A.  S.  R.  392.  1.  Brotten  v.  Bateman,  17  N.  C.  115. 

16.  Bnun  v.  Gillat,  115  N.  T.  10,  21   22  Am.  Dec.  732. 
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responsible  only  for  the  assets  which  are  under  his  control  *  an  impor- 
tant qualification  must  be  made.  In  spite  of  the  fa^ts  that  the  assets 
are  underthe  control  of  one  of  several  joint  representatives,  the  others 
are  liable  whenever  they  have  in  any  manner  contributed  by  their 
approval,  connivance  or  negligence  to  the  loss  directly  due  to  the 
conduct  of  their  associate.*  The  rule  is  well  established  that  one 
may  become  liable  for  the  assets  which  come  into  the  hands  of  the 
other,  and  for  the  latter's  laches,  waste,  devastavit,  or  mismanagement, 
when  he  consents  to,  or  joins  in,  an  act  resulting  in  loss  to  the  estate.* 
But  if  he  knows  that  the  assets  received  by  his  co-executor  are  not 
applied  in  due  course  of  administration,  and  he  stands  by  and  acqui- 
esces in  it,  or  suffers  the  assets  to  be  wasted  without  any  effort  to 
require  or  compel  a  due  execution  of  the  trust  and  a  due  application 
of  the  assets  in  the  course  of  administration,  he  is  held  liable.*  Yet 
merely  permitting  his  co-executor  to  possess  the  assets,  without  going 
further  and  concurring  in  the  application  of  them,  does  not  neces- 
sarily render  him  answerable  for  the  misconduct.*  Ignorance  of  the 
conduct  of  his  co-executor  may  excuse  noninterference  on  his  part, 
even  where  intervention  by  him  might  have  warded  off  the  disaster.' 
He  may  not  be  held  responsible  for  the  devastavit  of  his  co-executor 
any  farther  than  he  is  shown  to  have  knowingly  assented.*  To  these 
general  rules  that  complete  passivity  brings  complete  immunity  as  to 
the  misdeeds  of  his  co-executors,  an  exception  is  recognized  in  the 
case  of  a  failure  to  perform  active  duties  imposed  by  the  will  of  the 
decedent.  With  reference  to  testamentary  trusts  it  is  the  duty  of 
each  to  see  that  they  are  carried  out,  and  one  cannot  passively  permit 
his  co-executor  or  co-administrator  to  take  all  the  assets  and  supinely 
permit  him  to  omit  the  execution  of  such  trusts,  without  rendering 
himself  Jiable  for  the  omission,  even  if  the  assets  never  come  to  his 
hands.'  There  seems  to  be  a  similar  exception  in  regard  to  the 
failure  of  either  executors  or  administrators  to  perform  some  duty 
required  of  them  by  statute,  such  as  the  duty  to  collect  debts  before 

2.  See  supra,  par.  496.  481,  39  Am.  Rep.  470;  Sutherland  t. 

3.  De  Haven  v.  Williams,  80  Pa.  Brush,  7  Johns.  Ch.  (N.  Y.)  17,  11 
St.  480,  21  Am.  Rep.  107;  Municipal  Am.  Deo.  383. 

Court  V.  Whaley,  25  R.  I.  289,  55  Atl.  7.  Sutherland  v.  Brush,  7  Johns.  Ch. 

750,  105  A.  S.  R.  890,  63  L.R.A.  235;  (N.  Y.)  17,  U  Am.  Deo.  383  and  note. 

Lenoir  v.  Winn,  4  Desaus,  (S.  C.)  65,  8.  Cheever  v.  Ellis,  144  Mich.  477, 

6  Am.  Deo.  597;  Gates  v.  Whetstone,  108  N.  W.  390,  11  L.RA.(N.S.)  29« 

8  S.  C.  244,  28  Am.  Rep.  284.  and  note;  Nanz  v.  Oakley,  120  N.  Y. 

Note:  11  L.R.A.(N.S.)  349.  84,  24  N.  E.  306,  9  LJB.A.  223;  Mu- 

4.  Nanz  v.  Oakley,  120  N.  Y.  84,  24  nicipal  Court  ▼.  Whaley,  25  R.  I.  289, 
N.  B.  306,  9  L.R.A.  223  and  note;  55  Atl.  750, 105  A.  S.  R.  890,  63  UR^A. 
Gates  Y.  Whetstone,  8  S.  C.  244,  28  235. 

Am.  Rep.  284.  Note:  11  L.R.A.(N.S.)  349. 

5.  Note:  11  L.R.A.(N.S.)  327.  9.  Note:  11  L.R.A.(N.S.)  351. 

6.  McKin    v.    Aulbach,    130    Mass. 
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the  statute  of  limitations  has  barred  action  thereon,  to  preserve  the 
estate  and  to  prevent  waste.  In  each  case  of  this  class  the  personal 
representatives  may  be  held  liable  jointly  and  severally.** 

498.  Liability  from  Participation  and  Approval. — The  converse  of 
the  rule  that  mere  passivity  coupled  with  ignotance  may  relieve  a 
co-executor  or  co-administrator  from  all  responsibility  for  the  acts 
of  his  associates  is  found  in  the  rule  that  one  who  assents  to  a  certain 
course  by  his  colleagues  may  be  held  chargeable  equally  with  them 
when  sued  by  the  beneficiaries,**  and  if  he  in  any  way  contributes 
to  the  devastavit  of  his  co-executor  he  may  be  held  liable  equally 
with  such  associate.*'  Bad  faith  in  permitting  his  co-executor  or 
co-administrator  to  manage  or  mismanage  the  estate  will  suiBce  to 
establish  responsibility.*'  The  limitation  of  this  liability  is  that  he 
is  not  liable  for  the  acts,  defaults,  or  devastavits  of  his  associates,  unless 
he  has  in  some  manner  aided,  concurred  in,  or  contributed  to  them.** 
Where  an  executor  knew  that  a  sale  was  being  improperly  conducted 
by  his  co-executor,  personal  liability  may  result  for  the  other's  act 
when  such  executor  joins  in  the  confirmation  of  the  sale.**  Where  an 
executor  is  the  prime  mover  in  procuring  a  sale,  making  the  applica- 
tion to  the  court  for  that  purpose,  he  may  be  held  accountable  for 
the  proceeds  even  if  they  were  received  by  his  co-executor.** 

499.  Negligence  in  Failing  to  Prevent  Devastavit. — ^Negligence 
may  contribute  ground  for  holding  a  personal  representative  liable 
for  the  acts  of  his  associates  even  when  the  latter  alone  has  had  the 
control  and  custody  of  the  assets.  If  one  by  his  negligence  suffers 
his  co-executor  to  waste  the  estate,  when  by  the  exercise  of  reasonable 
diligence  he  could  have  prevented  it,  he  may  be  held  responsible  for 
the  loss.**  When  an  executor  is  guilty  of  neglect  with  reference  to 
assets  in  the  possession  of  his  co-executor,  he  Is  not  made  liable  upon 
the  theory  that  the  assets  are  in  the  possession  of  both,  which  in  fact 
they  are  not,  but  on  his  neglect  in  delivering  them  to  his  co-executor 
without  good  cause,  or  in  not  seeing  to  it  that  they  were  taken  out  of 
the  possession  of  the  co-executor,  or  were  not  by  him  misapplied  or 
lost.**  Ignorance  of  the  facts  which  otherwise  might  constitute  a 
complete  defense  may  be  insufficient  for  this  purpose  when  there  has 
also  been  negligence.** 

10.  Osbom's  Estate,  87  Cal.  1,  25  15.  Mnlford  v.  Minch,  11  N.  J.  Eq. 
Pac.  157,  11  L.B.A.  264.  16,  64  Am.  Dee.  472. 

11.  Cheever  v.  Ellis,  144  Mich.  477,  16.  Johnson  ▼.  Johnson,  2  Hill  Eq. 
108  N.  W.  390,  11  L.R.A.(N.S.)  296;  (8.  C.)  277,  29  Am.  Dec.  72. 
Sntherland  v.  Brush,  7  Johns.  Ch.  (N.  17.  Insley  v.  Shire,  54  Kan.  793,  39 
Y.)  17,  11  Am.  Dec.  383.  Pac.  713,  45  A.  S.  R.  308. 

12.  Cameron  v.  Justices  of  Inferior  Note:  42  Am.  Deo.  291. 

Court,  1  Ga.  36,  44  Am.  Dec.  636.  18.  Osbom's  Estate,  87  CaL  1,  25 

13.  Note:  42  Am.  Dec.  290.  Pac.  157,  11  LJI.A.  264. 

14.  Note:  11  L.B.A.(N.S.)  298.  19.  Note:  11  LJIA.(N.S.)  351. 
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500.  Liability  as  to  Assets  Handed  Over  to  Co-representatiye. — 
Since  each  one  of  several  executors  has  no  power  to  prevent  a  co-execi»> 
tor  from  receiving  the  assets,  and  each  has  the  right  to  receive  asseti 
and  to  discharge  .the  debts  due  to  the  estate,  the  liability  of  each  ia 
confined  to  the  assets  he  receives,  unless  he  connives  at  the  devastavit 
of  his  co-executor,  or  omits  to  perform  some  duty  that  is  made  im- 
perative by  the  will  or  by  his  fiduciary  position.**  While  an  executor 
ordinarily  is  not  liable  for  nonfeasance,  yet  if  he  enters  on  the  execu- 
tion of  any  part  of  the  trust  he  cannot  stop  short,  but  must  do  all 
that  is  requisite  to  conduct  the  business  to  a  successful  termination. 
Hence  the  rule  has  become  established  that  one  who  unites  in  the 
collection  of  a  debt  cannot  get  rid  of  his  responsibility  by  leaving  th« 
proceeds  in  the  custody  of  his  associate,  but  must  take  such  measures 
as  will  prevent  the  fund  from  being  used  without  his  knowledge ;  * 
and  the  payment  to  an  associate  of  the  whole  of  the  assets  in  his 
hands  will  not  exonerate  him  from  responsibility  to  the  creditors 
and  others  entitled  to  the  estate  of  the  deceased.*  The  same  is  true 
if  an  executor  of  his  own  will  by  his  act  removes  assets  from  his  own 
sole  control  and  subjects  them  to  the  common  control  of  himself  and 
his  co-executors  and  co-administrators.*  It  has  been  said  that  the 
actual  liability  of  the  executor  who  has  thus  intrusted  to  his  co^xecutor 
the  fund  for  which  he  was  himself  primarily  responsible  depends  on 
the  circumstances  of  each  case,  and  that  good  faith  alone  will  not  save 
him  from  liability,  nor  will  bad  faith  on  the  part  of  his  co-executor 
subject  him  to  it.  If  good  reasons  existed  for  turning  over  the  money 
to  his  co-executor,  and  if,  in  allowing  him  to  keep,  control  and  dis- 
burse it,  he  acted  in  good  faith,  and  with  reasonable  care  and  prudence, 
he  need  not  necessarily  be  held  responsible.*  One  corollary  of  the 
general  liability  of  a  co-executor  or  co-administrator  as  to  all  prop- 
erty which  has  ever  been  onder  hia  control  is  found  in  the  well  recog- 
nized rule  that  where  by  agreement  among  themselves,  each  of  several 
co-executors  or  co-administrators  receives  and  manages  a  certain  part 
of  the  estate,  each  of  them  nevertheless  remains  liable  as  regards 
the  whole.* 

501.  Joint  Receipt  as  Affecting  Liability. — Since  each  executor  or 
administrator  at  common  law  had  full  power  over  the  personal  assets 
of  the  deceased,  it  was  not  necessary  for  more  than  one  to  sign  receipts 

20.  Note:  U  L.R.A.(N.S.)  300.        17, 11  Am.  Dee.  383  and  note;  Atche- 

1.  De  Haven  v.  Williams,  80  Pa.  St.  son  v.  Robertson,  3  Rieh  Eq.  (8.  C.) 
480,  21   Am.   Rep.   107;   Johnson   v.  132,  55  Am.  Dee.  634. 

Johnson,  2  Hill  £q.  (S.  C.)  277,  29      3.  Gates  v.  Whetstone,  8  S.  G.  244, 
Am.  Dee.  72.  28  Am.  Rep.  284. 

2.  Beall  v.  Hilliary,  1  Md.  186,  54       Note:  11  L.R.A.(N.S.)  311. 

Am.  Dec.  649;  McKim  ▼.  Anlbach,  130       4.  Osborn's   Estate,  87   Gal.   1,   26 
Mass.  481,  39  Am.  Rep.  470;  Suther-   Pac.  157,  11  L.B.A.  264. 
land  V.  Brush,  7  John*.  Ch.  (N.  Y.)       6.  Note:  11  L.R.A.(N.S.)  317. 
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for  property  acquired  belonging  to  the  estate.  Hence  the  rule  arose 
that  if  one  joined  in  signing  a  receipt,  he  did  so  gratuitously  and 
oould  be  held  liable  for  his  act  as  an  admission  of  the  receipt  of  the 
property.*  Joining  in  a  receipt  for  money  therefore  normally  raised 
a  presumption  that  it  came  equally  into  the  possession  or  under  the 
control  of  all  of  those  signing  the  receipt.'  This  presumption  in  the 
case  of  joint  receipts  by  executors  and  administrators  is  rebuttable, 
but  in  order  to  overcome  it  the  proof  must  be  direct  and  positive.' 
At  the  common  law  this  presumption  arose  in  all  cases,  even  when 
ihe  signing  of  the  joint  receipt  was  only  for  the  purpose  of  conformity. 
In  England  this  rule  has  been  altered  by  the  Trustee  Act  of  1893, 
which  provides  that  a  trustee,  including  a  personal  representative,  is 
dbargeable  only  for  money  and  securities  actually  received,  notwith- 
standing his  signing  any  receipt  for  the  sake  of  conformity.*  In 
many  of  the  states  in  this  country  the  courts  have  recognized  the 
principle  embodied  in  the  English  act,  and  do  not  strictly  hold  an 
executor  or  administrator  re^onsible  for  assets  which  were  never 
under  his  control,  but  as  to  which  he  gave  a  formal  receipt  The 
position  is  taken  that  the  presumption  of  joint  liability  is  rebutted  by 
proof  that  the  money  was  in  fact  received  by  one  and  that  the  other 
joined  only  as  a  matter  of  form  and  for  the  sake  of  conformity.**  For 
example,  where  three  executors  were  empowered  to  sell  the  real  estate, 
and  acting  under  such  power  it  was  sold,  and  all  the  executors  joined 
in  the  conveyance,  and  the  price  was  paid  by  the  purchaser  by  check, 
payable  to  the  order  of  one  of  the  executors,  who  indorsed  it  and 
delivered  it  to  his  co-executors,  who  also  indorsed  it,  and  received  the 
money,  the  courts  have  held  that  the  indorsement  by  the  executor  to 
whose  order  the  check  was  payable  was  a  mere  formal  matter,  necee- 
sary  for  the  purpose  of  obtaining  possession  of  the  purchase  money 
from  the  purchaser.** 

502.  Joint  Accoant  ai  Admission  of  Liability. — The  doctrine  was 
at  one  time  regarded  as  firmly  established  that  where  two  or  more 
«xecutors  received  the  estate  of  their  testator  jointly,  and  afterwards 
filed  a  joint  account,  they  stood  jointly  liable  to  the  persons  entitled 
to  the  estate  for  all  the  account  shown  to  be  in  their  hands,  no  matter 
what  may  have  been  the  fact  as  to  actual  custody  of  the  estate  when 
they  accounted,  or  what  arrangement  they  may  have  subsequently 

6.  Note:  42  Am.  Dec.  292.  8.  McKim   t.    Aulbach,   130   Mass. 

7.  Monell  v.  Monell,  5  Johns.  Ch.   481,  39  Am.  Rep.  470;  Monell  v.  Mon- 
(N.  Y.)  283,  9  Am.  Dec.  298;  Atche-   ell,  5  Johns.  Ch.  (N.  Y.)  283,  9  Am. 

«)n  V.  Robertson,  3  Rich.  Eq.  (S.  C.)  Dec.  298. 

132,  55  Am.  Dec.  634;  Deaderick  v.  9.  Note:  2  Eng.  Rul.  Cas.  198. 

•Cantrell,   10   Yerg.    (Tenn.)    263,   31  10.  Note :  9  L.R. A.  224. 

Am   Dec.  576.  11.  Bruen  v.  Gillet,  115  N.  Y.  10,  21 

Notes:    9    L.R. A.    224;    11   L.R. A.  N.  B.  676,  12  A.  S.  B.  764,  *  I*-R-A. 

<N.S.)  321.  529. 
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made  between  themselves  as  to  custody.*'  But  this  doctrine  appear* 
*  to  be  obsolete,  and  the  filing  of  joint  accounts  will  not  be  conclusiv* 
as  to  joint  liability  on  the  part  of  the  executors,  and  each  will  still 
be  free,  at  least  as  between  themselves,  to  set  up  exemption  from  liabil- 
ity for  losses  caused  by  the  other's  negligent  management  of  the 
estate.*' 

503.  Mutual  Liability  as  between  Co-representatives. — ^As  between 
themselves  each  one  of  several  representatives  is  liable  separately  and 
not  jointly.**  One  will  not,  in  an  accounting  between  themselves,  be 
charged  for  losses  caused  by  the  negligent  management  by  the  other 
of  a  portion  of  the  Isstate  which  was  turned  over  to  him  to  care  for, 
and  this  rule  will  not  be  changed  by  the  fact  that  an  executor  is  also 
a  legatee.*'  Where  there  are  several  executors  or  administrators,  the 
admission  or  confession  of  one  will  not  charge  the  others  and  enable 
the  plaintiff  to  recover  against  all.  One  executor,  therefore,  cannot 
confess  a  judgment  which  shall  bind  his  co-executors ;  *•  nor  can  one 
be  made  personally  liable  by  the  promises  of  another  executoR*' 

Actions  and  Bonds 

504.  Litigation  Involving  Joint  Representatives. — Joint  represent- 
atives should  be  joined  in  actions  brought  by  them  in  behalf  of  the 
estate.*'  But  the  objection  of  nonjoinder  must  be  raised  by  plea  in 
abatement,**  and  is  not  a  ground  of  nonsuit.*  If  an  action  for  an 
accounting  by  a  partnership  in  which  the  estate  is  interested  is  brought 
by  one  executor,  and  his  co-executors  are  made  parties  defendant  and 
appear  without  objection  to  the  misjoinder  of  parties  before  judgment, 
the  failure  to  name  them  as  parties  plaintiff  is  not  fatal.'  These 
principles  apply  to  the  executors  who  qualify  as  such.  Persons  who 
have  been  nominated  as  executors  or  even  appointed  need  not  be 
joined  as  plaintiffs  when  they  have  failed  to  qualify  and  assume  the 
duties  of  the  office.'  Since  the  power  of  executors  and  administrators 
is  strictly  joint,  the  general  rule  is  that  they  must  be  sued  jointly 
and  plead  jointly,  and  they  will  not  be  permitted  to  appear  and  plead 

12.  Osbom'8  Estate,  87  Cal.  1,  25       17.  Shreve  t.  Joyee,  36  N.  J.  L.  44, 
Pac.  157, 11  L.R.A.  264.  13  Am.  Rep.  417. 

Note:  U  L.R.A.(N.S.)  324.  18.  Note:  1  Eng.Rnl.  Ca«.  159. 

13.  Cheever  v.  Ellis,  144  Mich.  477,  19.  Gordon  v.  Goodwin,  2  Nott  ft 
108  N.  W:  390,  11  L.R.A.(N.S.)  296  McC.  (S.  C.)  70,  10  Am.  Dec.  573. 
and  note.  Note:  1  Eng.  Rnl.  Cas.  159. 

14.  Johnson  V.  Johnson,  2  Hill  Eq.  1.  Gordon   v.   Goodwin,   2   Nott   ft 
(S.  C.)  277,  29  Am.  Dec.  72.  MeC.  (S.  C.)  70, 10  Am.  Dec.  573. 

15.  Cheever  v.  Ellis,  144  Mich.  477,  2,  Insley  v.  Shire,  54  Kan.  793,  39 
108  N.  W.  390,  11  LJl.A.(N.S.)  296.  Pac  713,  45  A.  S.  R.  308. 

16.  Forsvth    v.    Ganson,    5   Wend.  3.  Arnold  v.  Arnold,  36  N.  C.  174, 
(N.  Y.)  558,  21  Am.  Dec.  241.  55  Am.  Dec.  434. 
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severally,  and  to  have  several  judgments  against  them.*  Yet  in  some 
jurisdictions  in  an  action  against  two  executors  to  recover  a  legacy, 
one  of  them,  having  no  assets  in  his  hands,  will  be  allowed  to  file  a 
separate  plea  of  plene  administravit,  and  if  it  be  found  for  him,  there 
can  be  no  recovery  against  him.*  It  has  been"  said  that  when  joint 
executors  make  different  pleas  to  a  claim  against  an  estate,  the  court 
may  proceed  on  the  plea  which  is  most  favorable  to  the  estate.' 

505.  Bonds  of  Co-executors  and  Co-administrators. — ^When  a  joint 
bond  or  a  joint  and  several  bond  is  given,  executed  by  several  co-execu- 
tors or  co-administrators,  and  also  by  several  sureties,  two  distinct 
questions  may  arise,  one  in  regard  to  the  nature  of  the  liability  of 
the  personal  representatives,  and  the  other  as  to  the  liability  of  the 
sureties.  The  second  question  is  excluded  from  consideration  for  the 
present  and  is  treated  elsewhere.'  Where  a  joint  bond  is  given,  the 
effect  normally  accorded  to  it  is  that  it  makes  each  executor  liable  for 
the  default  of  the  others  during  the  continuance  of  the  joint  executor- 
ship. By  electing  to  join  with  the  others  in  the  giving  of  such  joint 
bond,  a  particular  co-executor  renders  himself  liable,  although  he 
may  be  without  fault,  for  the  waste  and  improper  administration  of 
his  associates.*  Where  a  statute  provides  that  every  executor  shall 
give  bond  it  has  been  held  that  several  executors  could  give  separate 
bonds.  However,  the  customary  practice  is  for  co-executors  to  give 
joint  and  several  bonds.*  When  the  bonds  given  by  the  two  or  more 
executors  or  administrators  are  several  and  not  joint,  neither  is  liable 
on  such  bonds  for  losses  caused  exclusively  by  the  default  of  the 
other.  Apart  from  responsibility  on  the  bond  there  may  be,  however, 
liability  on  account  of  negligence  for  failing  to  prevent  the  miscon- 
duct of  a  co-executor  or  co-administrator.**  The  foregoing  rule  as 
to  the  effect  given  to  a  joint  bond  is  not  followed  in  all  jurisdictions. 
In  some  states  a  joint  bond  is  construed  as  the  equivalent  of  a  separate 
bond  signed  severally  by  each  executor  or  administrator.  As  a  reason 
for  this  rule  of  construction  it  has  been  stated  that  joint  executors  or 
administrators  may  be  willing  to  undertake  the  trust  reposed  in  thero 
when  each  knows  that  he  is  responsible  only  for  his  own  acts,  and 
those  in  which  he  joins  with  his  associate,  when  he  would  not  be  will- 
ing to  become  surety  for  the  separate  acts  of  his  colleague.** 

4.  Diekerson  v.  Robinson,  6  N.  J.  L.  Municipal    Court    of    Providence    v.. 
195, 10  Am.  Dec.  396.  Whaley,  25  R.  I.  289,  55  AtL  750,  105 

5.  App  V.  Dreisbach,  2  Rawle  (Pa.)    A.  S.  R.  890,  63  L.R.A.  235. 

287,  21  Am.  Dee.  447.  9.  Municipal  Court  of  Providence  v. 

6.  Haskell  v.  Manson,  200  Mass.  599,  Whaley,  25  R.  I.  289,  55  Atl.  750,  105 
86  N.  E.  937,  128  A.  S.  R.  452.  A.  S.  R.  890,  63  L.R.A.  235. 

7.  See  snprs,  par.  348.  10.  McKim  v.  Aulbach,  130  Mass. 

8.  Little  v.  Knox,  15  Ala.  676,  60  481,  39  Am.  Rep.  470. 

Am.  Dec.  145;  Insley  t.  Shire,  54  Kan.  11.  Nans  v.  Oakley,  120  N.  Y.  84,  24 
793.  39  Pae.  713,  45  A.  S.  R.  308;    N.  E.  306,  9  L.R.A.  223. 
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506.  Bonds  as  Basis  of  Liability. — ^A  personal  representative  may 
make  himself  responsible  for  the  acts  or  devastavit  of  his  co-executm 
or  co-administrator  by  executing  a  joint  or  a  joint  and  several  bond.*^ 
On  giving  a  joint  or  a  joint  and  several  bond,  co-executors  or  co-ad- 
ministratoTs  stand  as  sureties  for  each  other  to  the  legatees,  distributees, 
and  creditors.**  The  most  generally  accepted  rule  accordingly  is. 
that  a  joint  bond  makes  the  obligors  jointly  responsible  for  each  other 
for  any  Uability  arising  under  it.**  But  the  courts  of  some  of  the 
states  have  broken  away  from  this  general  rule  of  joint  liability  for 
all  acts  under  a  joint  bond,  and  have  adopted  the  theory  that  a  joint 
and  several  bond  does  not  modify  the  legal  obligations  of  the  parties, 
but  merely  binds  them  in  accordance  with  the  liability  which  may  b« 
incurred  disregarding  the  bond.  Under  this  modification  of  the  rule 
joint  executors  and  joint  administrators  are  jointly  liable  for  joint 
acts  done  in  their  administration,  and  severally  liable  for  their  in- 
dividual acts.*'  In  such  jurisdictions,  it  may  be  noted,  a  statute  requir- 
ing joint  and  several  bonds  does  not  change  the  rule  which  makes 
personal  representatives  jointly  liable  for  joint  acts,  and  only  severally 
Uable  for  their  individual  acts.** 

507.  Actions  between  Co-executors  and  Co-administrators. — ^At 
common  law,  an  executor  could  not  sue  a  co-executor,  for  they  were 
to  be  sued  jointly,  and  no  man  can  sue  himself.  Accordingly  the 
rule  is  generally  recognized  that  one  executor  cannot  sue  his  co-execu- 
tor either  in  law  or  equity  for  money  or  property  in  his  hands  belong- 
ing to  the  estate.*'  And  one  cannot  file  a  bill  in  equity  against  the 
other  to  compel  him  to  account  for  and  pay  over  claims  alleged  to  be 
due  from  him  to  the  estate.**  Yet,  while  the  right  of  suit  is  denied, 
recourse  may  be  had  to  proceedings  to  remove  a  co-executor  or  co-ad- 
ministrator. If  a  joint  administrator  or  executor  apprehends  a  loss 
from  the  neglect  or  misconduct  of  his  co-administrator  or  co-executor, 
he  may  apply  to  the  orphans'  court,  and  obtain  a  revocation  of  the 
powers  and  authorities  of  the  delinquent  party.**  But  these  restric- 
tions of  the  common  law  are  obsolete  in  many  jvurisdictions,  and  an 
executor  may  maintain  a  bill  in  equity  against  his  co-executor  for  the 
purpose  of  having  the  amount  determined  and  to  enforce  a  daim 
held  by  the  estate  against  such  co-executor,  when  the  co-executor  dis- 
putes the  amount  and  refuses  to  pay.*    Similarly  the  courts  hav« 

12.  Fleming  v.  Walker,  152  Ala.  386,  24  N.  E.  306,  9  L.B.A.  223. 

44  So.  536, 126  A.  S.  R.  46.  17.  Insley  t.  Shire,  64  Kan.  793,  38 

15.  Note:  11  L.B.A.(N.S.)  307.  Pac.  713,  46  A.  8.  R.  308;  B«aU  v. 
14.  Clarke  v.   State,  6   Gill  &  J.  miliary,  1  Md.  186,  54  Am.  Dee.  648. 

(Md.)  288,  28  Am.  Dec.  576,  Note:  11  L.B.A.(N.S.)  347. 

Note:  42  Am.  Dec.  293;  11  L.R-&..  18.  Note:  11  L.R.A.(N.S.)  347. 

(N.S.)  306,  308.  19,  Beall  v.  HilHary,  1  Md.  186,  54 

16.  Note:  11  LJR.A.rN.S.)  311.  Am.  Dec  649. 

16.  Nanz  ▼.  Oakley,  120  N.  Y.  84,       1.  Peterson     ▼.     Vandeiteigh,     77 
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pennitted  one  executor  to  sue  another  and  their  sureties  where  both 
executors  have  given  a  joint  and  several  bond  with  the  same  sureties 
and  where  the  executor  suing  is  a  legatee  and  as  such  beneficially 
interested  in  the  recovery.*  Even  where  suits  by  one  against  the 
other  or  others  are  permitted,  there  are  necessary  limitations  as  to 
the  extent  of  the  right  of  suit.  Rules  against  miUtifariousness  must 
be  observed.*  Since  one  of  two  or  more  co-executors,  who  has  given 
a  new  bond  and  retained  his  position  after  the  resignation  of  the 
others,  has  the  status  of  an  administrator  de  bonis  non  administratis, 
he  can  sue  his  former  associate  only  for  legally  unadministered  assets 
remaining  in  his  hands,  or  in  respect  to  transactions  between  them- 
selves. He  cannot  maintain  a  bill  to  surcharge  and  falsify  ex  parte 
settlements  made  by  the  retired  executor,  nor  charge  him  as  for  a 
devastavit* 

XIII.  Administrators  D.  B.  N.  and  C.  T.  A. 

Nature  of  Dutiet  and  Occasion  for  Appointment 

508.  Appointment  of  Administrators  De  Bonis  Non. — ^In  regard  to 
the  appointment  of  administrators  de  bonis  non,  courts  of  probate 
are  usually  considered  as  being  courts  of  original,  unlimited  and 
general  jurisdiction,  just  as  they  are  in  the  exercise  of  their  jurisdic- 
tion in  the  appointment  of  an  administrator  in  chief.'  If  the  execu- 
tors refuse  to  act,'*  or  there  is  a  vacancy  in  the  office  for  any  other 
reason,  it  is  proper  for  the  court  to  appoint  an  administrator  de  bonis 
non.'  A  grant  of  letters  of  administration  with  the  will  annexed  may 
be  made  both  as  regards  wills  of  residents  and  of  nonresidents.*  The 
appointment  of  a  general  administrator  of  the  estate  of  a  nonresident 
testator  instead  of  an  administrator  with  the  will  annexed,  where  the 
coui-t  has  jurisdiction  to  make  the  latter  appointment,  has  been  held 
to  be  an  irregularity  which  renders  the  appointment  voidable  and  revo- 
cable, but  not  void,  and  collaterally  impeachable.*    The  same  general 

Minn.  218,  79  N.  W.  828,  77  A.  &.  R.  61  Conn.  420,  24  Atl.  273,  16  L.R.A. 

671.  538;  Peebles  v.  Watts,  9  Dariii  (Ky.) 

2.  Mnnieipal  Court  of  Providence  v.  102,  33  Am.  Dec.  531;  Bennett  v. 
Whaley,  25  R.  I.  289,  55  Atl.  750,  105  Chapin,  77  Mich.  526,  43  N.  W.  893,  7 
A.  S.  R.  890,  63  LJIJL.  235.  L.RJI.  377. 

3.  Insley  v.  Bhire,  54  Kan.  793,  39  7.  Rambo  v.  Wyatt,  32  Ala.  363,  70 
Pac.  713,  45  A.  S.  R.  308.  Am.  Dec.  544;  Hodgin  v,  Toler,  70 

4.  Brown  v.  Brown,  72  W.  Va.  648,  la.  21,  30  N.  W.  1,  59  Am.  Rep.  435. 
78  N.  E.  1040,  47  LJl.A.(N.S.)  995.  8.  In  re  Meier,  165  Cal.  456,  132 

6.  Henley  v.  Johnston,  134  Ala.  646,  Pac  764,  Ann.  Cas.  1914D  121,  48 
B2  So.  1009,  02  A.  S.  R.  48.     See  L.R.A.(N.S.)  858. 
nipra,  par.  60.  9.  Broughton   v.   Bradley,   94   Ala.. 

6.  Bronghton  -v.   Bradley,  34   Ala.  694,  73  Am.  Dec.  474. 
694,  73  Am.  Dec.  474;  Smith's  Appea4, 
B.  C.  L.  Vol.  XI.— 27.         417 
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procedure  is  had  in  appointing  administrators  de  bonis  non  as  m 
the  case  of  administrators  in  chief.  It  has  been  said  that  on  an 
application  for  such  an  appointment  de  bonis  non,  the  same  reason 
requiring  notice  to  those  entitled  to  administration  in  the  first  instance 
applies  to  this  latter  application,  as  the  completion  of  an  adminis- 
tration is  often  more  important  to  those  who  are  interested  in  the 
estate  than  the  commencement^"  In  like  manner  it  is  the  duty  of  an 
administrator  de  bonis  non  to  give  a  bond  for  the  faithful  perform- 
ance of  his  office,  and  where  be  takes  a  will  annexed  the  bond  should 
be  commensurate  with  the  powers  and  trusts  contained  in  the  will." 
As  in  other  cases  a  court  of  probate  has  the  incidental  power  to  con- 
strue wills  for  the  purpose  of  deciding  whether  an  appointment  of  an 
administrator  de  bonis  non  should  be  made.*' 

509.  Necessity  of  Making  Appointment. — Whenever  there  are 
assets  unadministered  belonging  to  an  estate  which  has  been  partially 
settled,  and  there  is  no  executor  or  administrator,  it  becomes  neces- 
sary to  have  appointed  an  administrator  de  bonis  non.*'  When  an 
action  must  be  brought  against  an  estate  which  has  not  been  wholly 
settled  on  account  of  the  death  of  the  personal  representative  it  is 
not  sufficient  to  file  the  bill  or  bring  the  suit  against  the  representative 
'of  the  deceased  administrator,  but  an  administrator  de  bonis  non 
must  be  appointed.**  Averments  in  a  petition  for  letters  of  adminis- 
tration de  bonis  non,  showing  that  the  petitioner  was  the  former 
administrator  and  had  performed  the  duties  of  his  office,  that  his  final 
account  was  stated,  audited,  and  approved  on  a  certain  date,  and  that 
there  were  unadministered  assets  of  the  estate  and  unpaid  debts,  have 
been  held  sufficient  to  give  the  court  jurisdiction  to  appoint  an  admin- 
istrator de  bonis  non  without  an  averment  that  such  former  adminis- 
trator had  been  finally  discharged  by  order  of  court**  Yet  when  there 
is  no  practical  necessity  for  making  an  appointment  of  an  adminis- 
trator de  bonis  non  the  courts  will  not  insist  that  such  letters  should  be 
granted.**  It  has  been  stated  that  after  an  estate  has  been  adjudged 
finally  settled,  and  the  administrator  discharged,  letters  of  admin- 
istration de  bonis  non  cannot  be  issued  on  the  same  estate  while  such 
final  settlement  remains  unrevoked  and  in  force,  the  matter  being  xes 
judicata.*' 

10.  Thomas   v.    Knighton,   23   Md.  57,  70  Am.  Dee.  556. 

318,  87  Am.  Dec.  571.  15.  Henley   v.   Johnston,   134   Ala. 

11.  Note:  24  Am.  Deo.  383.  610.  32  So.  1009,  92  A.  S.  R.  48. 

12.  Chamberlain's  Appeal,  70  Conn.  16.  Crean  y.  McMahon,  106  Md.  SOT, 
363,  39  Atl.  734,  41  L.R.A.  204.  68  AtL  265,  14  L.B.A.(N.S.J  798  ani 

IS.  Henley  v.  Johnston,  134  Ala.  note. 
646,   32   So.  1009,  92  A.   S.  R.  48;       17.  Eicky  v.   Stallworth,   143  Ak. 
Howell  v.  Anderson,  66  Neb.  575,  92  535,  39  So.  267,  111  A.  S.  R.  67,  » 
N.  W.  760,  61  L.B.A.  313.  Ann.  Cas.  496  and  not«. 

14.  Blackwdl  V.  Blaekwell,  S3  Ala. 
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510.  Nature  of  Duties  of  Administrators  C.  T.  A. — An  adminis- 
trator with  the  will  annexed  occupies  the  same  relation  to  the  estate 
88  an  executor,  and  for  all  the  general  purposes  of  administration  is 
simply  an  executor  under  another  name>^  He  has  the  same  author- 
ity and  the  same  rights  of  property  as  the  executor  named  in  the 
will,**  and  in  general  what  an  executor  may  do,  an  administrator 
c.  t.  a.  may  also  do.*' 

511.  Vacancy  Essential  to  Appointment — ^Administrators  de  bonis 
Don  administratis  are,  as  the  term  signifies,  persons  appointed  by  the 
court  of  probate  to  administer  on  the  effects  of  a  decedent  which  have 
not  been  included  in  a  former  administration.  To  warrant  the  appoint- 
ment of  such  an  administrator,  the  administration  must  be  vacant.* 
Otherwise  the  appointment  is  absolutely  void,  and  may  be  so  declared, 
even  in  a  collateral  proceeding.'  Some  courts  have  even  held  that  the 
appointment  is  void  where  the  decree  of  appointment  fails  to  state  a 
case  that  gives  jurisdiction  to  the  court.'  The  vacancy  may  be  due 
to  the  resignation  or  renunciation  of  the  executors  named  in  the  will, 
or  to  their  failure  to  make  application  for  letters  testamentary,  or  to 
the  death,  resignation,  etc.,  of  an  administrator.*  The  most  frequent 
manner  in  which  a  vacancy  arises  after  an  executor  has  qualified  is  by 
his  death.*  But  at  least  in  states  in  which  the  statutes  declare  that 
administration  de  bonis  non  may  be  granted  on  an  estate  already 
partially  administered  and  from  any  cause  unrepresented,  the  vacancy 
may  take  place  not  merely  through  death  but  by  the  insanity  of  the 
existing  executor  or  administrator.*  In  order  to  prove  the  existence  of 
a  vacancy  parol  may  be  resorted  to,'  and  to  sustain  an  order  of  the 
probate  court  granting  letters  de  bonis  non  the  courts  may  even 
presume  that  there  was  a  vacancy  in  the  administration  by  resignation 
or  removal  of  the  former-administrator.* 

18.  Hamilton  v.  Williams,  133  Ky.       S.  Vick     v.     Vicksburg,     1     How. 
558,  118  S.  W,  358,  21  L.R.A.(N.S.)    (Miss.)  379,  31  Am.  Dec.  167. 

975;  Kilton  v.  Anderson,  18  R.  L  136,  4.  Eidd  v.  Bates,  120  Ala.  79,  23  So. 
25  AU.  907,  49  A.  S.  R.  751.  735,  74  A.  S.  R.  17,  41  LJl.A.  154; 

19.  Grouse  v.  Peterson,  130  Cal.  169,  Adama  v.  Reardnonr,  134  Ky.  230, 120 
62  Pac  475,  615,  80  A.  S.  R.  89;  Dune-   S.  W.  279,  20  Ann.  Gas.  833. 

vant  V.  Radford,  140  Ky.  433,  131  S.  6.  Doe  v.  Riley,  28  Ala.  164,  65 
W.  185, 140  A.  S.  R.  392;  Peterson  v.  Am.  Dec.  334;  Adams  v.  Reardnour, 
Chemical  Bank,  32  N.  Y.  21,  88  Am.  134  Ky.  230,  120  S.  W.  27-9,  20  Ann. 
Dec.  298;  Ross  v.' Barclay,  18  Pa.  St.   Cas.  833. 

179,  56  Am.  Dec.  616.  6.  McCranie  v.  Hutchinson,  139  Oa. 

Note:  16  Ann.  Gas.  330.  792,  77  S.  E.  1064,  45  L.R.A.(N.S.) 

20.  Bears  v.  Scranton  Trust  Co.,  228  1073;    Vick    v.    Vicksburg,.  1    How. 
Pa.  St.  126,  77  Atl.  423,  20  Aim.  Gas.   (Misa.)  379,  31  Am.  Dec  167. 

1145.  7.  Doe  v.   Riley,  28  Ala.   164,   85 

1.  Note:  24  Am.  Dee.  379.  Am.  Dec.  324. 

2.  Hicky  v.  Stallworth,  143  Ala.  535,  8.  Henley  v.  Johnston,  134  Ala.  a46» 
39  So.  267,  111  A.  S.  R.  57,  5  Ann.  32  So.  1009,  92  A.  S.  R.  48. 

Cas.  496. 
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RigJU  and  Powers  of  Adirmmtraiora  D.  B.  N.  and  C.  T.  A. 

512.  Right  to  Unconverted  Assets. — At  common  law  tiie  title  and 
authority  of  an  administrator  de  bonis  non  extends  only  to  the  per- 
sonalty of  the  decedent  remaining  unadministered,*  and  to  such 
money  or  proceeds  from  converted  assets  as  has  been  kept  by  the 
executor  or  administrator  separate  and  unmixed  with  his  own."  In 
some  states  where  statutes  regulate  the  subject  the  rule  of  the  common 
law  has  been  followed  in  substance.  For  example,  the  statutes  may 
limit  the  authority  of  an  administrator  de  bonis  non  td  the  adminis- 
tration of  such  assets  as  have  not  been  converted  into  money  and  not 
distributed  and  delivered  or  retained  by  the  executor  or  former  admin- 
istrator under  the  direction  of  the  orphans'  court.^*  The  reason  why 
goods  of  a  decedent  which  remain  in  specie  go  to  the  administrator 
de  bonis  non  has  been  stated  to  be  because  in  such  cases  it  is  notorious 
whose  goods  they  are,  and  they  can  be  easily  distinguished.^*  The 
administrator  d.  b.  n.  is  not  in  any  sense  liable  as  to  assets  converted 
by  his  predecessor  unless  they  actually  come  into  his  hands,*'  but 
assets  which  have  been  converted  under  the  view  of  the  common  law 
are  not  looked  on  as  belonging  to  the  administration  d.  b.  n.  but  to 
the  former  or  preceding  one.**  Therefore  an  action  will  not  lie  by 
such  administrator,  against  the  representatives  of  his  predecessor,  to 
recover  the  amount  of  converted  assets  of  the  estate  in  their  hands.** 
Yet  an  administrator  de  bonis  non  is  entitled  to  every  specific  article 
which  belonged  to  the  decedent,  and  which  is  not  disposed  of  or  con- 
verted into  money  by  the  first  administrator  as  articles  which  have  not 
been  administered,  and  he  acquires  the  same  interest  in  them  that 
the  first  administrator  had.  But  this  is  not  the  case  in  regard  to 
articles  which  have  already  been  administered  or  converted  into 
money.**    The  collection  of  debts  due  to  the.  testator  or  intestate,  or 

9.  Chamberlain    ▼.    Bates,    2   Port.   33;  Potts  v.  Smith,  3  Rawle  (Pa.)  361, 
(Ala.)  550,  27  Am.  Dec.  667;  Kelly  v.  24  Am.  Dee.  359. 

Kelly,  9  Ala.  908,  44  Am.  Dec.  469;  11.  Morrow  v.  Fidelity  &  Deposit 

Swink  v.  Snodgrass,  17  Ala.  653,  52  Co.  100  Md.  256,  59  AU.  735, 108  A.  S. 

Am.  Dec.  190;  Graves  v.  Flowers,  51  R.  410  and  note. 

Ala.  402,  23  Am.  Rep.  655;  Alsop  v.  12.  Swink  v.  Snodgrass,  17  Ala.  653, 

Mather,  8  Conn.  584,  21  Am.  Dec.  703;  52  Am.  Dec.  190. 

Hodge  v.  Hodge,  90  Me.  505,  38  Atl.  IS.  Attorney-General   ▼.   Kohler,   9 

535,  60  A.  S.  R.  285,  40  L.R.A.  33;  H.  L.  Cas.  654;  2  Eng.  Rnl.  Gas.  18« 

Salisbury  ▼.  Black,  6  Har.  &  J.  (Md.)  and  note. 

293,  14  Am.  Dec.  279;  Ross  v.  Sutton,  14.  Brown  v.  Brown,  72  W.  Va.  648, 

1  Bailey's  Law  (S.  C.)  126,  19  Am.  78  S.  E.  1040,  47  L.R.A.(N.S.)   995 

Dec.  660 ;  Brown  v.  Brown,  72  W.  Va.  and  note. 

648,  78  S.  B.  1040,  47  L.R.A.(N.S.)  15,  Chamberlain  v.  Bates,  2  Port. 

995  and  note.  (Ala.)  550,  27  Am.  Dec.  667. 

Note:  40L.R.A.  33,  71.  16.  Slaughter  v.  Froman,  6  T.  B. 

10.  Hodge  V.  Hodge,  90  Me.  505,  Monroe  (Ky.)  19, 17  Am.  Dec.  33. 
S8  Atl,  535,  60  A.  S.  R.  285,  40  L.R.A. 
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disposition,  change,  or  alteration  of  the  goods  made  by  the  executor 
or  administrator,  will  protect  them  from  the  claim  of  an  administrator 
de  bonis  non  as  unadministered  goods.^^ 

513.  Title  as  against  Executor  of  Executor. — ^At  common  law, 
on  the  death  of  an  executor,  the  executorship  devolved  on  his  execu- 
tor; and  on  the  death  of  one  or  more  joint  executors,  it  devolved  on 
the  survivors  and  passed  ultimately  to  the  executor  of  tiie  last  survivor. 
On  the  death  of  ti}e  executor  of  an  executor,  the  executorship  passed 
to  his  executor,  and  so  long  as  the  chain  of  representation  remained 
unbroken  by  an  intestacy,  the  ultimate  executor  represented  every 
preceding  testator.^*  But  where  the  chain  of  representation  was 
broken,  it  was  necessary  to  take  out  administration  de  bonis  non." 
This  doctrine  has  now  been  almost  completely  abandoned  in  this 
country,  and  in  the  event  of  the  death  of  an  executor,  letters  of  admin- 
istration de  bonis  non  must  be  taken  out.'"  Where,  however,  an  Eng- 
lish executor  of  a  citizen  and  resident  of  Great  Britain  dies,  it  has  been 
held  that  the  English  executor  of  this  executor  may  transfer  in  United 
States  stock  of  a  domestic  corporation  where  such  stock  belonged  to 
the  estate  of  the  original  testator,  and  that  in  such  cases  no  grant  of 
letters  of  administration  de  bonis  non  cum  testamento  annexo  was 
necessary  for  this  purpose.*  The  courts  have  also  held  that  a  court 
of  equity  has  jurisdiction  of  a  suit  by  a  legatee  iMpdnst  the  executor 
of  an  executor,  who  has  in  his  hands  funds  of  the  first  testator,  al- 
though there  be  a  surviving  co-executor.*  Accordingly  it  has  been 
held  that  payment  to  the  administrator  of  a  deceased  administrator 
is  invalid.' 

514.  Right  as  against  Administrator  of  Administrator. — ^The  rule 
permitting  executors  of  executors  to  represent  the  original  decedent 
was  never  recognized  in  reference  to  administrators  even  in  England. 
That  the  title  of  administrator  was  not  transmissible  was  enunciated 
as  settled  law  so  far  as  the  Year  Books  of  Henry  VI,  where  it  is 
stated  that  if  ap  administrator  die,  his  executors  shall  have  no  power 
to  intermeddle  with  the  goods,  but  the  ordinary  shall  make  a  new 
grant  to  another  at  his  election.*  When  an  administrator  dies  the 
title  to  all  unadministered  and  unconverted  assets  passes  to  the  admin- 

17.  Potts  V.  Smith,  3  Rawle  (Pa.)  379,  82  Atl.  61,  39  L.R.A.(N.S.)  688. 
361,  24  Am.  Dec.  359.  Note:  24  Am.  Dec.  381. 

18.  Grimes  v.  Pennsylvania  R.  Co.,  1.  Grimes  v.  Pennsylvania  R.  Co., 
189  Pa.  St.  619,  42  Atl.  303,  69  A.  S.  189  Pa.  St.  619,  ^  Atl.  303,  69  A.  S. 
R.  830;  In  Goods  of  Gaynor,  L.  R.  1  R.  830. 

P.  ft  D.  723,  38  L.  J.  P.  ft  M.  79,  12  2.  Brotten  v.  Bateman,  17  N.  C.  115, 

Eng.  Rul.  Cas.  3  and  note.  22  Am.  Dec.  732. 

Notes:  24  Am.  Dec.  381;  80  A.  S.  R.  3.  Stair  v.  York  Nat.  Bank  Co.,  55 

122;  2  Eng.  Rul.  Cas.  115,  116.  Pa.  St.  364,  93  Am.  Dec.  759. 

19.  Note:  12  Eng.  Rul.  Cas.  11.  4.  Note:  2  Eng.  Rul.  Cas.  116. 

20.  McCarthy  v.  Mullen,  82  N.  J.  L. 
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istrator  de  bonis  non,  and  must  be  administered  by  him,  and  not  by 
the  administrator  of  the  first  administrator.*  In  like  manner  the 
legal  title  to  unadministered  assets  vests,  on  the  removal  of  an  adminis- 
trator, in  the  administrator  de  bonis  non,*  and  the  latter  is  entitled 
to  choses  in  action  left  uncollected  and  unadministered  in  the  hands 
of  an  executor  or  administrator  after  his  removal.'  Notes  executed  to 
an  administrator  as  such  may,  if  uncollected  or  undisposed  of  by 
him  in  his  lifetime,  become  assets  in  the  hands  either  of  the  adminis- 
trator de  bonis  non  or  of  the  administrator's  personal  representatives ; 
and  the  latter  will  be  entitled  to  the  notes  if  the  administrator  had 
become  beneficially  entitled  to  them  as  a  creditor  of  the  intestate,  or 
by  having  charged  himself  therewith  in  the  settlement  of  the  estate. 
Otherwise  the  administrator  de  bonis  non  is  entitled  to  them.* 

515.  Privity  between  Administrators  in  Chief  and  D.  B.  N. — 
Accor(Mng  to  the  rules  of  the  common  law  an  administrator  de  bonis 
non  is  regarded  as  taking  the  specific  property  of  the  decedent  as  his 
immediate  successor,  and  not  as  succeeding  to  the  prior  executor  or 
administrator ;  •  hence  the  principle  was  established  that  there  was  no 
privity  between  the  executor  or  administrator  and  the  administrator 
de  bonis  non."  In  jurisdictions  following  the  rule  of  the  common  law, 
all  contracts  with  an  administrator  must  be  personal,  since  there  can 
be  no  privity  of  contract  between  an  administrator  in  chief  and  one 
d.  b.  n. ;  **  but  in  many  states  the  common  law  doctrines  have  been 
abrogated  by  statute,  and  admiixistrators  de  bonis  non  have  been  placed 
in  full  privity  with  previous  administrators  or  executors.*'  In  some 
jurisdictions  the  same  result  has  apparently  been  reached  without 
statutory  enactment.** 

516.  Binding  Effect  of  Predecessor's  Acts. — An  administrator  d« 
bonis  non  is  generally  bound  by  the  acts  of  his  predecessor  in  office.** 
For  example,  he  may  be  bound  by  an  agreement  of  his  predecessor  in 
regard  to  the  disposition  of  the  estate.**     But  an  administrator  de 

6.  Wiggin  T.  Swett,  6  Mete.  (Mass.)  Am.  Dec.  703;  CbsmBerlain'B  Appeal, 
194,  39  Am.  Dec.  716;  Miller  v.  Neff,  70  Conn.  363,  39  Atl.  734,  41  L.R.A. 
33  W.  Va.  197, 10  S.  E.  378,  6  L.R-A.  204. 

515;  Savage  v.  Blyth^  2  Hog.  Eee.  Notes:  24  Am.  Dee.387;  2Eng.  £al. 
Rep.  150,  2  Eng.  Rnl.  Cas.  110  and  Gas.  199. 

note;  Parr  v.  Newman,  4  T.  R.  621,  2  11.  Pearce  v.  Smith,  2  Brev,  (S.  C.) 
Rev.  Rep.  479,  2  Eng.  Rul.  Caa.  214.       360,  4  Am.  Dec.  588. 

6.  Gentry  v.  Owen,  14  Ark.  396,  60  12.  Mayer  v.  McLure,  36  Ifisi.  389, 
Am.  Dec  549.  72  Am.  Dec.  190. 

7.  Stnbblefield  v.  McRaven,  5  13.  Braithwaite  v.  Harvey.  14  Mo&t. 
Smedes  &  M.  (Miss.)  130,  43  Am.  Dec.  20S,  36  Pac.  38,  43  A.  S.  B.  625,  27 
502.  L.R.A.  101. 

8.  Maraman  v.  Tmnnell,  3  Mete.  14.  Johnston  v.  Lewis,  Rice  Eq.  (8. 
(Ky.)  146,  77  Am.  Dec.  167.  C.)  40,  33  Am.  Dec.  74. 

9.  Chamberlain's  Appeal,  70  Conn.  15.  Hagthorp  t.  Neale,  7  GUI  &  J. 
363,  39  Atl.  734,  41  L.R.A.  204.  (Md.)  13,  28  Am.  Dec.  594. 

10.  Alsop  T.  Mather,  8  Conn.  584,  21 
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bonia  non  is  not  responsible  for  losses  which  oocur  by  reason  of  the 
n^ligence  of  bis  predecessor.^*  Any  misrepresentations  as  to  the 
character  of  the  title  of  property  belonging  to  an  estate  which  has 
been  sold  by  the  original  administrator  can  harm  only  him  individ- 
ually, and  does  not  operate  against  his  successor.^*  An  action  cannot 
be  maintained  on  an  implied  promise  of  an  administrator  de  bonis 
non  to  comply  with  a  promise  made  by  a  former  administrator  to 
pay  for  services  rendered  the  intestate's  estate.^*  But  an  administrator 
de  bonis  non  in  some  instances  may  repudiate  the  action  of  his  pred- 
ecessor in  regard  to  the  estate,  even  when  such  preceding  executor 
or  administrator  would  himself  be  estopped.  Thus,  where  a  sale  has 
been  made  privately  contrary  to  the  provisions  of  the  statute  law,  it 
may  be  set  aside  by  the  administrator  d.  b.  n.  although  the  adminis- 
trator himself  who  made  the  sale  cannot  reclaim  the  possession,  being 
estopped  by  his  acts  from  the  right  to  do  so.*'  Yet  where  an  adminis- 
trator de  bonis  non  with  full  knowledge  of  all  the  facts  electa  to  adopt 
an  unauthorized  loan  made  by  a  prior  administrator,  he  will  be  bound 
thereby.  He  cannot  at  tixe  same  time  accept  the  investment  and  also 
treat  the  loan  as  a  devastavit." 

517.  Right  to  Exercise  Powers  Conferred  in  WilL — ^The  rule  that 
a  substituted  trustee  cannot,  in  the  absence  of  statute,  execute  a  dis- 
cretionary power  granted  to  the  original  trustee  by  reason  of  a 
personal  confidence  reposed  in  the  latter  by  the  creator  of  the  power, 
is  applicable  to  an  administrator  with  the  will  annexed,*  and  it  is 
generally  held  that  where  the  power  granted  or  duty  involved  implies 
a  personal  confidence  reposed  in  the  individusd  over  and  beyond  that 
which  is  ordinarily  implied  in  the  selection  of  an  executor,  the  power 
and  duty  are  not  those  of  executors  virtute  officii,  and  do  not  pass 
to  the  administrator  with  the  will  annexed.'  Accordingly  where  lands 
are  devised  to  the  executor  named  in  the  will,  in  trust,  for  certain 
purposes,  and  the  executor  renounces  and  an  administrator  with  the 
will  annexed  is  appointed,  the  latter  will  not  succeed  to  the  office  of 
trustee  nor  to  any  right  in  the  trust  estate.'  But  where  under  a  will 
creating  a  trust  the  executor  alone  is  named,  but  the  directions  in  the 
will  are  addressed  to  him  and  his  successors  in  office,  the  power  and 
duty  of  administering  the  trust  will  pass  to  an  administrator  d.  b.  n.* 
Authority  conferred  on  an  executor  to  carry  on  a  testator's  business 

16.  Scarborongb  v.  Watkins,  9  B.  29  So.  678,  87  A.  S.  R.  86. 
Mon.  (Ky.)  540,  50  Am.  Dec.  528.  1.  Note:  16  Ann.  Gas.  329. 

17.  Walbridge  v.  Day,  31  lU.  379,      2.  Greenland  v.  WaddeU,  116  N.  T. 
83  Am.  Dec  227.  234,  22  N.  E.  367,  15  A.  8.  R.  400. 

18.  Pearee  v.  Smith,  2  Brev.  (S.  C.)       Note:  16  Ann.  €as.  329. 

360,  4  Am.  Dec.  588.  3.  Dunning  v.  Ocean  Nat.  Bank,  61 

19.  Woolfork   7.   Sullivan,  23  Ala.  N.  T.  497, 19  Am.  Rep.  293. 

548,  58  Am.  De«s.  305.  4.  Ford  .v.  Ford,  70  Wis,  19,  33  N. 

20.  Wilson  T.  Stevens,  129  Ala.  630,   W.  188,  5  A.  S.  B.  117. 
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without  bond  will  not,  on  his  resignation,  ordinarily  paas  to  an  admin- 
istrator de  bonis  non  with  the  will  annexed.  And  even  a  statut«  pro- 
viding that  an  administrator  with  the  will  annexed  shall  exercise  all 
the  powers  and  authority,  and  possess  the  same  rights  and  interest, 
as  the  executors  named  therein,  will  not  in  such  cases  confer  on  such 
administrator  the  power  to  carry  on  the  testator's  business  withont 
bond.* 

518.  Power  to  Condact  Business  of  Decedent. — ^There  is  some  oou- 
flict  on  the  question  whether  testamentary  power  conferred  on  an 
executor  to  carry  on  a  trade  or  business  on  behalf  of  an  estate  passes 
to  an  administrator  cum  testamento  annexo  or  de  bonis  non.  Some 
authorities  hold  that  the  power  does  not  devolve,*  while  others  take 
the  opposite  view.' 

Powers  a»  to  Litigation 

519.  In  General. — ^It  is  generally  held  that  an  administrator  de 
bonis  non  may  sue  on  choses  in  action  due  the  estate.^  When  a  cause 
of  action  is  such  that  the  original  administrator  might  have  sued  in 
his  representative  character,  the  right  of  action  devolves  on  the  admin- 
istrator de  bonis  non  of  the  intestate,  and  not  on  the  representatives 
of  the  original  administrator.'  An  administrator  d.  b.  n.  may  sue 
in  his  own  name  as  administrator,  on  notes  executed  to  a  former  ad- 
ministrator as  such,  and  which  have  come  into  the  hands  of  the 
administrator  de  bonis  non  as  assets  of  the  estate.^**  The  same  holds 
true  of  a  bond  executed  to  the  former  administrator  as  such,  and  the 
right  to  sue  on  the  bond  is  in  the  administrator  d.  b.  n.  and  not  in 
the  personal  representative  of  the  first  administrator.*^  On  the  other 
hand  it  has  been  held  that  an  administrator  de  bonis  non  cannot 
maintain  an  action  for  the  price  of  goods  of  the  intestate  sold  by  the 
first  administrator.*'  Under  statutes  in  most  jurisdictions  an  adrainis- 
trator  de  bonis  non  may  maintain  an  action  to  recover  the  assets  of 

5.  Schlickman  ▼.  Citizois  Nat.  Bank,  55  Am.  Dec.  131. 

139  Ky.  268, 129  S.  W.  823,  29  Ij.R.A.  10.  White  v.  Beard,  5  Port.  (Ala.) 

(N.S.)  284.  94,  30  Am.  Dec.  552;  Sheets  v.  Pea- 

6.  Bubottom  v.  Morrow,  24  Ind.  202,  body,  6  Blaekf.  (Ind.)  120,  38  Am. 
87  Am.  Deo.  324.  Dec.    132;    Maraman   v.    Tmnnell,    3 

Note:  40  L.E^.(N.S.)  203,  208.  Mete.   (Ky.)   146,  77  Am.  Dec.  167; 

7.  Pahner  ▼.  Moore,  82  Qa.  177,  8  Smith  v.  Fortescue,  45  N.  C.  127,  57 
S.  E.  180, 14  A.  S.  R.  147.  Am.   Dec.  593;    Stair  v.   York   Nat. 

Note:  40  L.R^(N.S.)  20a    Ai  to  Bank,  55  Pa.  St.  364,  93  Am.  Dec 
right  of  p«rBonal  representatives  gen-  759. 

erally  to  eondnet  business  of  decedent,  11.  King  v.  Green,  2  Stew.  (Ala.) 
see  supra,  par.  142  et  seq.  133,  19  Am.  Dec.  46;  Horskins  v.  Wil- 

8.  Note:  40  L.B.A.  71.    As  to  ac-  liamson,  1  T.  U.  P.  Charl.  (Ga.)  146, 
tions  by  personal  representatives  gen-  4  Am.  Dec.  703. 

erally,  see  supra,  par.  293  et  seq.  12.  Ross  v.  Sutton,  1  Bailey  L.  (8. 

9.  Harney  v.  Dnteher,  15  Mo.  89,  C.)   126,  19  Am.  Dec.  660. 
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the  estate  wherever  they  may  be  found,**  For  example,  he  may  main- 
tain  an  action  for  assets  unadministered  by  the  fiist  administrator 
i^ainst  the  sole  distributee  of  the  intestate,  who  has  paid  the  debts  of 
the  estate  and  taken  possession  of  the  assets.** 

520.  Avoidance  of  Fraadulent  Conveyances  of  Predecessor. — Gen- 
erally an  administrator  de  bonis  non  may  avoid  sales  and  transfers 
made  by  his  predecessor  which  are  fraudulent  and  void  or  invalid,** 
and  it  seems  that  he  may  apply  to  a  court  of  chancery  to  set  aside  a 
fraudulent  sale  of  the  assets,  without  joining  with  him  either  the 
distributees  or  creditors,  and  in  his  individual  name  recover  as  the 
representative  of  the  estate;  and  he  may  also  sue  at  law  when  the 
assets  can  be  identified,  and  the  fraudulent  vendee  has  paid  nothing 
for  them.  The  fraud  vitiates  the  sale  and  renders  his  title  void.** 
But  in  some  states  the  courts  have  applied  the  doctrine  that  adminis- 
trators de  bonis  non  stand  in  the  place  of  the  first  administrator  or 
executor,  and  are  concluded  by  whatever  would  conclude  him,  and 
have  decided  that  an  administrator  d.  b.  n.  cannot  set  aside  any  con- 
veyance on  the  ground  of  fraud  which  would  be  conclusive  on  the 
original  administrator  or  executor.*' 

521.  Succession  to  Pending  Litigation. — ^In  certain  jurisdictions 
ander  statutes  which  place  an  administrator  de  bonis  non  in  privity 
with  the  previous  administrator,  the  succeeding  representative  may 
prosecute  a  writ  of  error  without  revivor,  as  to  actions  commenced  by 
his  predecessor.*'  Where  an  administrator  dies  after  a  decree  for 
money  to  be  paid  out  of  the  assets  in  his  hands  and  an  administrator 
de  bonis  non  is  appointed,  the  modem  doctrine  is  that  such  adminis* 
trator  de  bonis  non,  and  not  the  administrator  of  the  deceased  admin- 
istrator, is  the  proper  party  to  appeal  from  such  decree.*'  The  courts 
have  also  held  that  a  suit  in  equity  may  be  revived  by  an  administrator 
d.  b.  n.  after  the  death  of  the  administrator  by  whom  it  was  begun.** 
It  seems  that  an  administrator  de  bonis  non  may  appeal  from  a  decree 
allowing  an  account  of  the  former  administrator  or  executor.*  Where 
letters  testamentary  have  been  revoked  on  account  of  the  birth  of  a 
posthumous  child  and  the  will  set  aside,  the  administrator  then  ap- 
pointed is  not  at  common  law  such  a  successor  to  the  executor  under 
the  will,  whose  letters  are  revoked,  that  he  can  be  made  a  party  to  a 
suit  pending  against  such  executor.* 

13.  Jelke  ▼.  Goldsmith,  62  Ohio  St.  72  Am.  Dec.  190. 

499,  40  N.  E.  167,  49  A.  S.  R.  730.  19.  MiUer  v.  Neff,  33  W.  V».  197, 10 

14.  KeUy  v.  Kelly,  9  Ala.  908,  44  S.  E.  378,  6  L.R.A.  515. 

Am.  Dec.  469.  20.  Pletcber  v.   Saunders,   7   Dana 

15.  Note:  40  LJIJ^.  72.  (Ky.)  345,  32  Am.  Dec.  96. 

16.  Swink  v.  Snodgrass,  17  Ala.  653,  1.  Wiggins  v.  Swett,  6  Mete.  (Mass.) 
52  Am.  Dec.  190.  194,  39  Am.  Dec.  716. 

17.  Steele  v.  Atkinson,  14  S.  C.  154,  2.  Martin  v.  Broadi,  6  Oa.  21,  M 
17  Am.  Rep.  728.  Am.  Dec.  306. 

18.  Mayer  v.  McLore,  36  Miss.  389. 
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522.  Effect  of  Judgments  Entered  daring  Term  of  Predecessor. — 
Since  at  common  law  there  was  no  privity  between  an  administrator 
and  administrator  de  bonis  non,  if  an  administrator  recovered  a 
judgment,  and  died  befcnre  collecting,  it  became  ineffectual  and  th« 
administrator  de  bonis  non  could  not  sue  on  it,  or  avail  himself  of  it 
in  any  way.*  In  like  manner  judgments  against  the  predecessor  were 
not  available  against  the  admmistrator  d.  b.  n.*  But  in  most  juris- 
dictions to-day  an  administrator  d.  b.  n.  has  standing  to  revive  or 
issue  execution  on  a  judgment  recovered  by  his  predecessor.'  It 
should  be  noted,  however,  that  in  some  states  the  statutes  have  con- 
ferred the  right  on  an  administrator  d.  b.  n.  to  issue  execution  on 
judgments  recovered  by  his  predecessor  without  conferring  a  cor- 
responding right  on  his  adversaries  or  rendering  the  acts  or  admissicHtt 
of  or  judgments  against  the  administrator  in  chief  binding  on  his 
successor.*  A  judgment  in  ejectment  in  favor  of  an  executor  or  ad- 
ministrator against  heirs  or  devisees  will  be  conclusive  against  thera 
in  a  subsequent  action  of  ejectment  for  the  premises  by  an  adminis- 
trator de  bonis  non,  when  the  defendants  show  no  right  to  the  prem- 
ises acquired  subsequent  to  the  rendition  of  that  judgment.^  In  har- 
mony with  the  view  that  privity  exists  between  an  administrator  in 
chief  and  one  d.  b.  n.,  the  courts  have  held  ihat  the  latter  may  act 
under  an  order  of  court  directing  a  sale  of  real,  estate  when  the  order 
was  entered  during  the  term  of  office  of  his  predecessor.* 

Right  to  Site  Predeeeuor 

V 

523.  Rule  at  Common  Law. — Since  an  administrator  de  bonia  mm 
was  at  common  law  entitled  only  to  the  property  remaining  in  kind 
that  was  left  unadministered  by  his  predecessor,  he  could  maintain 
no  action  to  recover  for  conversion  by  his  predecessor.'  In  such  cases 
it  was  held  that  the  right  of  action  was  in  the  heirs  or  distributees  or 
creditors."  Thus,  the  representatives  of  an  executor  could  be  com- 
pelled to  account  for  the  proceeds  of  the  estate  of  the  testatw  by  th* 

8.  Graves  t.  Flowers,  61  Ala.  402,  23  Miss.  389,  72  Am.  Dee.  190. 

Am.   Bep.   555;   Alsop   v.   Mather,   8  6.  Graves  v.  Flowen,  51  Ala.  402, 

Conn.  584,  21  Am.  Dec  703;  Chamber-  23  Am.  Rep.  555. 

Iain's  Appeal,  70  Conn.  363,  39  Atl.  7.  Hunt  v.  Payn*,  29  Vt  172,  76 

734,  41  L.R.A.  204.  Am.  Dec.  402. 

Notes:  24  Am.  Dee.   387;  2  Eng.  8.  Albright  v.  Bangs,  72  Kan.  436, 

Rnl.  Caa.  199.  83  Pac.  1030,  115  A.  B.  B.  219. 

4.  Graves  v.  Flowers,  61  Ala.  402,  9.  Note :  40  L.BJ^.  72. 

23  Am.  Rep.  555;  Alsop  y.  Mather,  8  10.  StubblefleW     v.     McRaven,     6 

Conn.  584,  21  Am.  Dec.  703;  Chamb-  Smedes  &  M.  (Miss.)  130,43  Am.  Dee. 

erlain's  Appeal,  70  Conn.  363,  39  Atl.  502;  Foster  v.  Wise,  46  Ohio  St.  20, 

734,  41  L.R.A.  204.  16  N.  E.  687,  16  A.  S.  R.  542. 

5.  Graves  t.  Flowers,  61  Ala.  402,  Note:  40  L.R.A.  33. 
23  Am.  Rep.  555;  Mayer  v.  McLnre,  36 
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heiis  of  the  latter,  without  an  administration  de  bonis  non  on  the 
testator's  estate.^*  In  like  manner  when  executors  or  administrators 
die  without  paying  the  debts  of  their  decedent,  and  have  changed  the 
specific  character  of  the  goods  or  debts  of  the  estate,  the  creditors  may 
recover  the  funds  so  converted  from  the  personal  representative  of 
the  executor  or  administrator.^'  Nor  could  an  administrator  de  bonis 
non  at  common  law  sue  his  predecessor  in  administration  for  a 
breach  of  duty,**  or  to  recover  assets  converted  to  his  own  use.** 
Moneys  received  by  an  administrator  and  mingled  with  his  own  or 
other  assets  sold,  wasted  or  misapplied  or  converted  to  his  own  use 
were  regarded,  so  far  as  the  rights  and  powers  of  an  administrator  de 
bonis  non  are  concerned,  as  already  administered,  and  therefore  the 
latter  acquired  no  title  to  such  assets  and  had  no  right  to  bring  an 
action  against  anyone  for  their  recovery.*' 

524.  Statutory  Rule. — ^The  statutes  have  enlarged  the  powers, 
duties  and  liabilities  of  an  administrator  de  bonis  non,  so  that  he  is 
now  generally  authorized  and  required  to  call  an  administrator  in 
chief  to  a  settlement  of  his  accounts,  and  to  recover  from  him  for  a 
devastavit,  as  well  as  the  assets  remaining  in  specie  in  his  hands.** 
After  his  appointment  the  administrator  de  bonis  non  becomes  entitled 
under  such  statutes  to  sue  not  only  the  former  executor,  but  also  the 
sureties  on  his  administration  bond,  for  the  indebtedness  of  such 
former  executor  to  the  estate  on  account  of  assets  received  by  him 
and  converted  to  his  own  use.*'  The  fact  that  a  judgment  against  an 
executor  who  has  been  removed  from  office  does  not  order  the  amount 
to  be  paid  to  the  administrator  de  bonis  non,  who  is  not  appointed 
at  the  time,  does  not  prevent  a  recovery  on  the  executor's  bond  by 
such  administrator,  when  he  is  appointed,  of  the  amount  found  due 
from  the  executor  to  the  estate.** 

525.  Particular  Actions  Maintainable'  against  Predecessor. — ^In 
order  that  an  administrator  de  bonis  non  may  recover  from  his  prede- 

11.  Groff  V.  Castleman,  6  Rand.  State  ▼.  Moore,  33  N.  G.  160,  63  Am. 
(Va.)  195, 16  Am.  Dec.  741.  Dec.  401;  Stair  v.  York  Nat.  Bank,  55 

12.  Potts  V.  Smith,  3  Rawle  (Pa.)  Pa.  St.  364,  93  Am.  Dec.  759;  Gary 
361,  24  Am.  Dec.  359  and  note.  v.  People's  National  Bank,  26  S.  C. 

13.  Graham  v.  State,  7  Ind.  470,  65  538,  2  S.  E.  668,  4  A.  S.  R.  733;  Green 
Am.  Dec.  745.  v,  Sai^eant,  23  Vt.  466,  66  Am.  Dec. 

14.  Hodge  V.  Hodge,  90  Me.  505,  38  88. 

AtL  535,  60  A.  S.  B.  285,  40  L.B.A.  Notes:  24  Am.  Dec.  385;  40  L.R.A. 

33.  74. 

15.  Morrow  v.  Kdelity,  etc.,  Co.,  17.  Nevitt  v.  Woodbnm,  160  HI.  203, 
100  Md.  256,  59  Atl.  7K,  108  A.  S.  43  N.  E.  385, 52  A.  S.  R.  315;  Jud^e  of 
S.  410  and  note.  Probate  v.  Claggett,  36  N.  H.  381,  72 

16.  Graves  v.  Flowers,  61  Ala.  402,  Am.  Deo.  314;  Foster  v.  Wise,  46  Ohio 
23  Am.  Rep.  555;  Chamberlin's  Ap-  St.  20,  16  N.  E.  687,  15 'A.  S.  B.  542. 
peal,  70  Conn.  363,  39  Atl.  734,  41  Note:  65  Am.  Dec.  746. 

L.R.A.  204;  Judge  of  Probate  v.  Clag-  18.  Nevitt  v.  Woodbum,  160  HI.  203, 
cett,  36  N.  H.  381,  72  Am.  Dee.  314;  43  N.  E.  385,  52  A.  S.  R.  315. 
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cessor  in  office  assets  belonging  to  the  estate,  be  has  the  right  to  insti- 
tute any  form  of  proceeding  that  may  be  appropriate  to  that  end,** 
for  instance,  an  action  of  trover,**  or  he  may  sue  to  enjoin  the  original 
executor  or  administrator  from  collecting  debts  due  the  estate,  or  other- 
wise meddling  with  the  estate ;  *  and  generally  by  statute  he  is  author- 
ized to  sue  his  predecessor  for  an  accounting.*  But  where  an  account- 
ing has  once  been  duly  made  by  an  executor  or  administrator  to  his 
successor  in  office  with  the  approval  of  the  court  and  such  original 
appointee  has  been  duly  discharged,  he  cannot  as  a  rule  be  required 
to  again  make  an  accounting  to  other  personal  representatives  of  the 
original  decedent  who  may  thereafter  be  appointed  d.  b.  n.' 

526.  Limitations  as  to  Right  of  Action. — ^Where  an  indebtedness 
from  an  administrator  to  the  estate  has  been  converted  into  assets 
by  hia  appointment,  it  will  not  be  revived  by  the  death  or  removal 
of  the  administrator  so  that  it  can  be  sued  by  an  administrator  de 
bonis  non.*  Neither  can  an  administrator  de  bonis  non  demand 
money  collected  by  the  former  administrator  in  a  foreign  state,  the 
latter  being  responsible  under  the  laws  of  such  state  for  the  disposition 
of  the  chattels  that  came  to  his  hands,  according  to  the  requirements 
of  those  laws.*  Since  a  formal  discharge  of  an  executor  after  due 
notice  and  the  final  settlement  of  his  accounts  has  the  finality  in  ordi- 
nary cases  of  a  judgment  of  the  court  conclusive  on  collateral  attack,* 
an  administrator  d.  b.  n.  is  concluded  thereby  and  cannot  maintain 
a  bill  in  equity  against  his  predecessor  merely  on  the  charge  that  the 
account  was  suddenly  passed,  that  the  inventory  and  account  were 
false,  and  that  certain  vouchers  and  evidences  of  debt  mentioned  there- 
in were  not  filed.'  Nevertheless  in  some  states  an  executor  or  adminis- 
trator who  has  resigned  his  trust,  settled  his  accounts,  and  received 
his  discharge  may  be  cited  before  the  court  by  his  successor,  and 
required  to  account  for  prooertv  converted  by  him  and  not  included 
in  his  former  accounts.*  • 

19.  Jelke  v.  Goldsmith,  52  Ohio  (S.  C.)  207,  16  Am.  Dec.  643,  over- 
St.  499,  40  N.  E.  167,  49  A.  S.  R.  ruled  on  another  point  by  Taylor  ▼. 
730.  Taylor,  2  Rich.  Eq.  (S.  C.)  123, 

20.  Foster  v.  Brown,  1  Bailey  L.  4.  Hodge  v.  Hodge,  90  Me.  505,  38 
(S.  C.)  221,  19  Am.  Dec.  672.  Atl.  535,  60  A.  S.  R.  285,  40  L.R.A. 

1.  Stubblefield      v,      McRaven,      5  33. 

Smedes  &  M.  (Miss.)  130,  43  Am.  Dec.  5.  Dorsey  v.  Dorsey,  5  J.  J.  Marsh. 
502.  (Ky.)  280,  22  Am.  Dee.  33. 

2.  Fay  v.  Muzzey,  13  Gray  (Mass.)       6.  See  supra,  par.  102. 

53,  74  Am.  Dee.  619;  Hocking  Val.  R.  7.  Stubblefield      v.      McRaven,      5 

Co.  V.  White,  87  Ohio  St.  413,  101  Smedes  &  M.  (Miss.)  130,  43  Am.  Dec. 

N.  E.  354,  Ann.  Cas.  1914A  190.  502. 

Notes:  8  A.  S.  R.  684;  40  L.R.A-  8.  Radovich's  Estate,  74  Cal.  536, 1« 

73.  Pac.  321,  5  A.  S.  R.  466. 

3.  Teague  v.  Dendy,  2  McCord  Eq. 
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•    XIV.   FORBION  AND  AnCILLABY  AoMINISTRAXOBg 

Oeneral  Rights  and  Powers 

527.  Distinctions  as  to  Domiciliary  and  Ancillary  Administration. — 
In  the  same  estate  there  may  be  two  administrations,  one  domiciliary 
and  the  other  ancillary.  Whenever  authority  to  administer  the  estate 
of  a  decedent,  whether  testate  or  intestate,  is  granted  in  two  or  more 
competent  jurisdictions,  the  principal  administration  or  appointment 
must  be  that  where  the  deceased  had  his  last  domicil ;  and  the  adminis- 
tration or  appointment  which  is  granted  elsewhere,  because  of  local 
property  or  assets,  is  ancillary  merely.*  The  distinction  between 
domiciliary  and  ancillary  administration  is  said  to  have  had  its  origin 
in  the  doctrine  that  the  law  of  the  domicil  of  the  owner  of  personal 
property  governs  in  regard  to  the  right  of  succession.*"  All  the  author- 
ities concur  in  the  conclusion  that  according  to  the  principles  of  inter- 
national law,  universally  adopted,  the  administration  had  at  the 
domicil  of  the  decedent  is  to  be  regarded  as  the  principal  adminis- 
tration,** and  that  all  foreign  administrations,  granted  by  reason  of 
personal  assets  being  found  at  the  death  of  the  decedent  in  a  state 
foreign  to  that  of  the  domicil,  are  subordinate.  The  exact  relations 
subsisting  between  the  original  and  the  ancillary  administrations  are 
differently  estimated  by  different  courts,  bul|  all  recognize  some  degree 
of  subservience  on  the  part  of  the  ancillary  administration  to  the 
adminislxation  of  the  domicil.**  If  a  person,  for  many  years  a 
resident  of  one  state,  is  temporarily  in  another  state  at  the  time  of 
his  death,  and  administration  is  had  on  his  estate  in  both  states,  the 
administration  in  the  state  of  his  real  legal  residence  is  the  principal 
administration,  and  that  of  the  other  state  is  simply  ancillary.*' 

528.  Nature  of  Domiciliary  Administration. — According  to  the 
doctrines  of  the  common  law  personal  property  during  the  lifetime  of 
the  owner  has  no  fixed  legal  situs,  but  follows  the  domicil  of  the 
owner,  wherever  that  may  be.**  The  domiciliary  administrator  be- 
comes invested  with  the  title  to  all  the  personal  property  of  the 
deceased,  for  the  purpose  of  collecting  the  effects  of  the  estate,  paying 
the  debts,  and  making  distribution  of  the  residue  according  to  the 
law  of  the  place  or  directions  of  the  will,  as  the  case  may  be.**    Accord- 

9.  In  re  Gable,  79  lowo  178,  44  N.  103  Mass.  245.  4  Am.  Rep.  548;  Cnre- 
W.  352,  9  L.R.A.  218;  Cureton  v.  ton  v.  Mills,  13  S.  C.  409,  36  Am.  Rep. 
Mills,  13  S.  C.  409,  36  Am.  Rop.  700;  700. 

Gravely  v.  Gravely,  25  S.   C.  1,  60  12.  Cureton  v.  Mills,  13  S.  C.  409. 

Am.  Rep.  478.  36  Am.  Rep.  700. 

Note:  45  A.  S.  R.  664.  13.  Bealey  v.  Smith,  158  Mo.  515, 

10.  Cureton  v.  Mills,  13  S.  C.  409,  59  S.  W.  984,  81  A.  S.  B.  317. 

36  Am.  Rep.  700.  14.  Moore  v.  Jordan,  36  Kan.  271. 

Note:  45  A.  S.  R.  664.  13  Pac.  337,  59  Am.  Rep.  550;  Cure- 

11.  Moore  v.  Jordan.  36  Kan.  271.  ton  v.  Mills.  13  S.  C.  409,  36  Am.  Rep. 
13  Pac.  337,  59  Am.  Rep.  550;  Merrill  700.     See  also  supi-a,  par.  267. 

V.  New  England  Mut.  Life  Ins.  Co.,       16.  Moore  t.  Jordan,  36  Kan.  271. 
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ingly  under  the  common  law  such  domiciliary  executor  could  assign 
personalty  having  its  situs  in  another  jurisdiction.^*  It  is  one  of  the 
necessary  deductions  from  the  general  character  ascribed  to  adminis- 
tration at  the  domicil  of  the  decedent,  by  the  authorities,  that  such 
administration  is,  in  its  nature,  general  and  unlimited,  while  the 
ancillary  administration  is  both  special  and  limited. 

529.  Powers  of  Ancillary  Administrators. — If  there  are  aasets  in 
another  state  than  that  in  which  the  principal  letters  testamentary  or 
of  administration  are  granted,  ancillary  administration  may  be  ob- 
tained in  such  other  states.^'  Ancillary  or  auxiliary  administration  is 
that  which  is  granted  in  pursuance  of  the  laws  of  a  government  other 
than  that  of  the  decedent's  domicil,  for  the  due  collection  and  dis- 
position of  such  personal  property  as  the  deceased  left  within  the  juris- 
diction of  that  government.**  Although  it  has  been  said  that  an 
ancillary  administrator  is  in  some  senses  the  deputy  or  agent  of  the 
domiciliary  r^resentative,  it  must  be  borne  in  mind  that  he  receives 
his  authority  not  from  the  executor  but  under  a  different  law,  that 
he  administers  the  estate  which  comes  to  his  hands  under  a  law  dif- 
ferent from  and  perhaps  conflicting  with  the  law  of  the  domicil,** 
and  that  he  is  not  answerable  for  his  conduct  to  the  domiciliary  repre- 
sentative.** It  more  properly  has  been  said  that  ancillary  adminis- 
tration is  special  and  limited;  that  it  is  special  because  it  extends 
merely  to  such  personal  effects  of  the  decedent  as  may  be  found  at  his 
death  in  the  place  of  ancillary  administration,  while  the  scope  of  the 
original  administration  is  commensurate  with  the  whole  personal 
estate  of  the  decedent  wherever  situated,  and  that  it  is  limited  in 
the  sense  that  the  objects  to  which  the  administration  looks  do  not 
comprehend  all  that  are  appropriate  to  the  original  administration.* 
The  ancillary  administrator  is  concerned  with  and  has  authority  to 
collect  the  debts  and  receive  the  assets  situate  in  the  state  where  the 
administration  is  granted.'  It  is  his  duty  to  collect  the  debts  due  the 
deceased  in  the  state  in  which  he  has  been  appointed,  to  convert  the 
personal  property  into  money,  and  on  a  settlement  of  the  adminis- 
tration account  to  transmit  the  balance  found  in  the  hands  of  the 

13  Pac.  337,  59  Am.  Rep.  550;  Merrill  18.  Goodall  v.  Marshall,  11  N.  H. 

V.  New  England  Mut.  Life  Ins.  Co.,  88,  35  Am.  Dec.  472. 

103  Mass.  245,  4  Am.  Rep.  548;  Bealey  19.  Goodall  v.  Marahall,  11  N.  H. 

V.  Smith,  158  Mo.  515,  59  S.  W,  984,  88,  35  Am.  Dec.  472. 

81  A.  S.  R.  317.  20.  Price  v.  Ward,  25  Nev.  203,  68 

16.  Murphy  v.  Cronse,  135  Cal.  14,  Pae.  849,  46  L.R.A.  459. 

66  Pac.  971,  87  A.  8.  R.  90.    Bnt  the  1.  Cureton  v.  Mills,  13  S.  C  409, 

common  law  rule  in  question  has  been  36  Am.  Rep.  700. 

abolished  in  California.  2.  Equitable    Life    Asara.    Soc    ▼. 

17.  McCully  V.  Cooper,  114  Cal.  258,  Vogel,  76  Ala.  441,  62  Am.  Rep.  344; 
46  Pao.  82,  66  A.  S.  R.  66,  35  L.R.A.  Price  v.  Ward,  25  Nev.  203,  58  Pao. 
492.  849,  46  L.RA.  459. 


Note:  35  Am.  Dee.  486. 
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administrator,  if  so  directed,  to  the  place  of  the  domicil.'  It  does  not 
seem  to  be  essential  that  administration  be  taken  out  in  the  place  of 
the  domicil  of  the  deceased  before  an  administrator  is  appointed  in 
the  state  or  country  where  the  ancillary  administration  is  necessary.'* 

'  530.  Right  of  Domiciliary  Representative  to  Procure  Ancillary 
Letters. — A  testator  has  the  right  to  appoint  different  executors  in 
different  countries  or  states  where  he  has  effects  in  more  than  one 
jurisdiction,*  but  if  he  does  not  exercise  this  right,  ancillary  adminis- 
tration may  be  granted  to  the  executor  or  to  another.*  The  adminis- 
trator of  the  domicil  is  often  preferred  in  granting  administration  in 
a  foreign  country,^  and  in  some  jurisdictions  the  domiciliary  executor 
or  administrator  has  the  right  to  apply  for  and  receive  the  appoint- 
ment of  ancillary  administration,  or  to  secure  it  to  his  nominee.^  But 
since  statutes  supersede  common  law  rules  and  customs,  and  there  has 
been  considerable  legislation  on  the  subject  in  every  state,  the  question 
becomes  largely  one  of  interpretation  or  of  application  of  statutes.' 

531.  Privity  as  between  Domiciliary  and  Aacillaxy  Representa- 
tives.— ^Although  a  domiciliary  and  an  ancillary  representative  are  in 
privity  with  the  decedent  ^*  there  is  no  privity  between  themselves.^* 
Hence  estoppels  in  favor  of  or  against  one  do  not  bind  or  affect  the 
other."  Each  has  to  do  only  with  the  property  of  the  estate  within 
his  own  jurisdiction,  and  a  judgment  against  him  binds  only  such 
property,**  and  will  not  fundah  the  basis  of  a  right  of  action  against 

3.  Goodall  T.  Marshall,  11  N.  H.  88,  St.  330,  82  Atl.  476,  Ann.  Gaa.'1913B 
35  Am.  Dec.  472  and  note.  624  and  note,  39  L.R.A.(N.S.)  430. 

4.  Note:  36  Am.  Dec  486.  11.  Wilson   v.   Hartford  Fire   Ins. 
6.  Hunter  v.  Bryson,  5  Gill  &  J.  Co,  164  Fed.  817,  90  G.  G.  A.  593,  19 

(Md.)  483,  25  Am.  Dec  313.  L.R.A.(N.S,)  553;  McGarvey  v.  Dam- 

6.  Murdoch  v.  Murdoch,  81  Conn.  aH,  134  HI.  367,  25  N.  E.  1005,  10 
681,  72  Atl.  290,  129  A.  S.  R,  231;  L.R.A.  861;  Thomaa  v.  Williams,  80 
Qraveley  v.  Qraveley,  25  S.  G.  1,  60  Kan.  632,  103  Pac  772,  25  LJLA. 
Am.  Rep.  478.  (N.S.)  1304;  Merrill  v.  New  England 

7.  Fletcher  v.  Sanders,  7  Dana  Mut.  Life  Ins.  Co.,  103  Mass.  245,  4 
(Ky.)  345,  32  Am.  Dec.  96;  Andrews  Am.  Rep.  548;  Braithwaite  v.  Harvey, 
V.  Avory,  14  Grat.  (Va.)  229,  73  Am.  14  Mont.  208,  38  Pac  38,  43  A.  S.  R. 
Dec.  355;  Enohin  v.  Wylie,  10  H.  L,  625,  27  L.RA.  101;  Leonard  v.  Put- 
Gas.  1,  31  L.  J.  Gh.  402,  2  Eng.  RuL  nam,  51  N.  H.  247, 12  Am.  Rep.  106; 
Gas.  56.  Hare  ▼.  O'Brien,  233  Pa.  St.  330,  82 

Notes:  48  L.R.A.(N.S.)   859;  Ann.  AtL  475,  Ann.  Gas.  1913B  624  and 

Gas.  1913B  1165;  Ann.  Gas.  1914D  note,  39  L.R.A.(N.S.)  430;  Graveley 

124.  V.  Graveley,  25  8.  G.  1,  60  Am.  Rep. 

8.  McCnlly  v.  Cooper,  114  Gal.  258,  478;  Manning  v.  Leighton,  65  Vt  84, 
46  Pac  82,  55  A.  S.  R.  66,  35  L.R.A.  26  Atl.  258,  24  L.R.A.  684. 

492;  Matter  of  Meier,  165  Gal.  456,  Note:  45  A.  S.  R.  671. 

132  Pac  764,  Ann.  Caa.  1914D  121  12.  WUsoti   v.   Hartford   Fire   Ins. 

and  note,48  L.R.A.(N.S.)  858.  Co.,  164  Fed.  817,  90  C.  C.  A.  593, 

9.  Note:  48  L.RA.(N.S.)  859.  19  L.R.A.(N.S.)  553. 

10.  Braithwaite  v.  Harvey,  14  Mont.  IS.  Thomas  v.  Williams,  80  Kan. 
208,  36  Pac  38,  43  A.  S.  R.  625,  27  632,  103  Pac.  772,  25  LJtJk..(N.S.J 
L.R.A.  101;  Haia  ▼.  O'Brien,  233  Pa.   1304. 
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the  other  administrator,**  even  when  the  same  person  has  received 
letters  of  administration  in  each  jurisdiction.**  It  has  also  been  held 
to  be  immaterial  that  the  administrator  in  the  second  jurisdiction  par- 
ticipated in  the  defense  of  the  action  in  the  other  state.*'  In  accord- 
ance with  these  principles  the  courts  hold  that  a  judgment  of  a  ceiJrt 
of  one  state  against  the  administrator  of  a  deceased  person,  appointed 
by  the  courts  of  that  state,  which  establishes  a  claim  against  the  dece- 
dent's estate,  is  not  even  prima  facie  evidence  of  the  validity  of  the 
claim  aa  against  lands  situated  in  another  state.*^ 

Powers  of  Domiciliary  Representative  over  Assets  beyond  Jv/risdiction 

532.  Territorial  Limitation  of  Authority. — It  is  an  elementary 
principle  that  letters  testamentary  or  of  administration  have  no  legal 
force  or  effect  beyond  the  territorial  limits  of  the  state  in  which 
they  are  granted.**  Whatever  operation  is  allowed  to  it  beyond  the 
original  territory  of  the  grant  is  a  mere  matter  of  comity,  which 
every  nation  is  at  liberty  to  yield  or  to  withhold,  according  to  its 
own  policy  and  pleasure,  with  reference  to  its  own  institutions  and 
the  interests  of  its  own  citizens.*'  Yet  a  title  acquired  through  foreign 
administration  is  universally  respected  by  comity  of  nations.*"  This 
comity,  however,  does  not  extend  so  far  as  to  permit  a  foreign  repre- 

14.  McGarvey  v.  Damall,  134  111.  230;  Schneller  v.  Vance,  8  La.  506,  28 
367,  25  N.  E.  1005,  10  L.R.A.  861;  Am.  Dec.  140;  Burbank  v.  Payne,  17 
Braithwaite  v.  Harvey,  14  Mont.  208,  La.  Ann.  15,  87  Am.  Dec.  513;  Smith 
36  Pac.  38,  43  A.  S.  E.  625,  27  L.R.A.  v.  Howard,  86  Me.  203,  29  Atl.  1008, 
101  and  note;  Jones  v.  Jones,  15  Tex.  41  A.  S.  R.  537;  Brown  v.  Smith,  101 
463,  65  Am.  Dec.  174.  Me.  545,  64  AU.  915,  115  A.  S.  R. 

15.  Ela  T.  Edwards,  13  Allen  339;  Sheldon  v.  Rice,  30  Mich.  296, 
(Mass.)  48,  90  Am.  Dec.  174  and  18  Am.  Rep.  136;  Reynolds  v.  MeMul- 
note;  Braithwaite  t.  Harvey,  14  Mont,  len,  55  Mich.  568,  22  N.  W.  41,  54 
208,  36  Pao.  38,  43  A.  S.  B.  625,  27  Am.  Rep.  386;  Scrip ps  v.  Wayne  Pro- 
L.R.A.  lOL  bate  Judge,  131  Mich.  265,  90  N.  W. 

16.  Judy  v.  Kelley,  11  111.  211,  60  1061, 100  A.  S.  R.  614;  Vroom  v.  Van 
Am.  Dec.  455;  Braithwaite  v.  Hars'ey,  Home,  10  Paige  (N.  T.)  549,  42  Am. 
14  Mont.  208,  36  Pac.  38,  43  A.  S.  R.  Dec  94;  Governor  y.  Williams,  25  N. 
625,  27  L-RJi.  101.  C.  152,  38  Am.  Dec.  712;  In  re  Craw- 

17.  MeOarvey  v.  Damall,  134  HL  ford,  68  Ohio  St.  58,  67  N.  E.  156,  96 
367,  25  N.  E.  1005,  10  L.R.A.  861.  A.  S.  R.  648;  Dial  v.  Gary,  14  S.  C 

18.  Wilson  v.  Hartford  Fire  Ins.  573,  37  Am.  Rep.  737;  Bliss  v.  Tidrick, 
Co.,  164  Fed.  817,  90  C.  C.  A.  593,  19  25  S.  D.  533,  127  N.  W.  852,  Ann. 
L.R.A.(N.S.)  553;  Grayson  v.  Rob-  Cas.  1912C  671,  32  L.R.A.  (N.S.)  854; 
ertson,  122  Ala.  330,  25  So.  229,  82  Andrews  v.  Avory,  14  Grat.  (Va.)  229, 
A.  S.  R.  80;  McCully  v.  Cooper,  114  73  Am.  Dec.  365. 

Cal.  258,  46  Pac.  82,  55  A.  S.  R.  66,  Notes:  76  Am.  Dec.  669;  45  A.  8. 
35  L.R.A.  492;  Judy  v.  Kelley,  11  lU.  R.  665;  9  L.R.A.  244. 
211,  50  Am.  Dec.  455;  Fletcher  v.  19.  Reynolds  v.  McMullen,  55  Mich. 
Sanders,  7  Dana  (Ky.)  345,  32  Am.  568,  22  N.  W.  41,  54  Am.  Rep.  386. 
Dec.  96  and  note;  Succession  of  Pack-  20.  Petersen  v.  Chemical  Bank,  82 
wood,  12  Bob.  (La.)  334,  43  Am.  Deo.   N.  Y.  21,  88  Am.  Dec  298. 
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sentative  to  take  possession  of  and  remove  assets  beyond  the  jurisdic- 
tion of  the  state,  when  such  removal  may  be  prejudicial  to  creditors 
who  £ire  citizens  of  the  state.^  Under  this  principle  a  grant  of  admin- 
istration in  England  will  not  extend  to  the  colonies,  and  an  admin- 
istrator appointed  in  a  foreign  country  has  no  authority  in  the  United 
States;  also  letters  of  administration  granted  in  one  of  the  states  are 
of  no  authority  in  another.*  This  limitation  of  authority  was  derived 
by  analogy  to  the  practice  of  the  ecclesiastical  courts  wherein  the 
jurisdiction  of  the  ordinary  was  bounded  by  the  confines  of  the  dio- 
cese, and  having  no  authority  beyond  such  limits,  he  could  confer 
none.*  Since  courts  have  no  jurisdiction  over  assets  of  a  decedent 
in  a  foreign  sovereignty,  an  executor  or  administrator  deriving  author- 
ity from  them  has  no  right  to  go  into  such  foreign  territory  and 
exercise  his  official  functions  over  property  there.*  This  theory  of 
administration  that  the  right  and  liability  of  executors  and  admin- 
istrators is  purely  representative  and  exists  only  by  force  of  the 
oflBcial  character,  and  so  cannot  pass  beyond  the  jurisdiction  which 
grants  it,  is  generally  accepted.'  If  an  executor  or  administrator  is 
permitted  to  exercise  any  control  over  property  beyond  such  juris- 
diction, or  to  make  any  disposition  of  it  there,  the  authority  to  do 
90  must  come  from  the  statutes  of  the  foreign  jurisdiction,  or  it 
must  be  permitted  of  mere  comity.'  Even  an  administrator  with 
the  will  annexed  cannot  intermeddle  with  the  effects  of  the  testator 
in  another  state  unless  permitted  to  4o  so  by  its  laws.'  Although 
a  testator  devises  his  property  to  his  executors  named  in  his  will,  to 
be  held  in  trust  as  therein  specified,  this  does  not  authorize  them  to 
administer  the  trust  as  to  property  situate  in  another  state  in  any 
other  way  or  manner  than  subject  to  its  laws.* 

533.  Duty  to  Collect  Assets  beyond  Jurisdiction. — Notwithstanding 
the  well  recognized  limitations  on  the  authority  of  executors  and 
administrators  in  reference  to  property  belonging  to  the  estate  of 
the  decedent  located  beyond  the  jurisdiction  of  the  court  in  which 

1.  In  re  Viosca,  197  Pa.  St.  280,  47       Note:  76  Am.  Dec.  668. 

Atl.  233,  51  L.R.A.  876.  5.  Jeflferson  v.  Beall,  117  Ala.  436, 

2.  Jackson  v.  Johnson,  34  Oa.  511,  23  So.  44,  67  A.  S.  R.  177;  Williams 
89  Am.  Dec.  263;  Williams  v.  Storrs,  v.  Storrs,  6  Johns.  Ch.  (N.  Y.)  353, 
6  Johns.  Ch.  (N.  Y.)  353, 10  Am.  Dec  10  Am.  Dec.  340;  Laughlin  v.  Solomon, 
340;  Vanghn  v.  Barret,  5  Vt.  333,  26  180  Pa.  St.  177,  36  Atl.  704,  57  A.  S. 
Am,  Dec.  306;  Preston  v.  Melville,  8  R.  633. 

CI.  &  P.  1,  2  Eng,  Rul.  Cas.  78;  Irf  6.  Moore  v.  Jordan,  36  Kan.  271, 13 
Goods  of  Gaynor,  L.  R.  1  P.  &  D.  723,  Pac.  337,  59  Am.  R.'p.  550;  Sheldon 
38  L.  J.  P.  &  M.  79, 12  Eng.  Rul.  Cas.  v.  Rioe,  30  Mich.  296,  18  Am.  Rep. 
S.  136. 

8.  Leonard  v.  Putnam,  51  N.  H.  247,  7.  In  ^-e  Crawford,  68  Ohio  St.  58. 
12  Am.  Rep.  106.  67  N.  E.  156.  96  A.  S.  R.  648. 

4.  Olney  v.  Angell,  5  R.  I.  198,  73  8.  In  re  Crawford.  68  Ohio  St.  58, 
Am.  Dec.  62.  67  N.  E.  156,  96  A.  S.  R.  648. 
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the  letters  of  administration  have  been  granted,  as  stated  in  the  pre- 
ceding paragraph,  still  it  is  the  duty  of  a  domiciliary  representative 
to  gather  in  and  account  for  foreign  assets  of  his  testator,  to  the 
extent  of  his  ability'  to  do  so,  and  the  court  of  the  domicil  may 
compel  him  to  account  for  his  wilful  neglect  to  perform  such  duty.* 
Any  other  rule  would  invite  neglect  and  consequent  waste  and  dis- 
sipation of  assets.*"  If  securities  belonging  to  an  estate  have  heea 
pledged  by  the  decedent  in  a  state  other  than  that  of  his  domicil, 
the  exigency  of  the  need  of  redeeming  the  pledged  securities  may 
require  the  domiciliary  executor  to  act  beyond  the  jurisdiction,  and 
to  redeem  such  securities.  In  such  a  case  the  administrator  may 
properly  expend  money  in  a  reasonable  effort  to  save  the  property  of 
his  intestate  situate  in  another  state,  and  his  so  doing  is  not  pre- 
vented by  any  rule  con&iing  the  administration  of  assets  to  the 
jurisdiction  of  the  domicil.**  Where  the  assets  of  an  estate  situ- 
ated outside  the  domiciliary  jurisdiction  come  into  the  hands  of  an 
executor  or  administrator  by  voluntary  payment  or  administration, 
he  is  bound  to  account  for  them  in  the  domiciliary  jurisdiction.** 

534.  Acceptance  of  Voluntary  Payment — A  domiciliary  represent- 
ative may,  as  a  general  rule,  accept  volimtary  payment  of  debts  from 
debtors  residing  outside  the  jurisdiction  in  which  the  grant  of  letters 
has  been  made.*'  The  rule  has  sometimes  been  stated  that  where 
there  are  no  debts  due  from  the  estate  in  the  jurisdiction  where  a 
foreign  debtor  of  the  estate  resides,  and  no  ancillary  administration 
has  been  granted  there,  the  principal  administrator  may,  in  such 
foreign  state,  receive  a  voluntary  payment  from  the  debtor,  which 
will  be  a  good  discharge  of  the  debt,  even  if  an  ancillary  adminis- 
trator should  be  afterward  appointed.**  Yet  in  many  jurisdictions 
the  element  of  the  absence  of  debts  due  by  the  estate  does  not  seem 
to  be  a  prerequisite  to  the  validity  of  a  voluntary  payment  to  the 
domiciliary  executor  or  administrator  by  a  nonresident  debtor.  The 
only  essential  requirement  seems  to  be  that  there  must  not  be  any 
ancillary  administration  at  the  residence  of  the  debtor  at  the  time 
of  payment.     A  voluntary  payment  made  in  this  manner  will  be 

9.  In  re  Ortiz,  86  CaL  306,  24  Pae.  47  N.  W.  790,  U  LJt.A.  41;  Petenea 
1034,  21  A.  S.  R.  44.  v.  Chemical  Bank,  32  N.  T.  21,  88  Am. 

Note:  46  A.  S.  R.  670.  Dec.  298  and  note;  Schluter  v.  Bowery 

10.  Shinn's  Estate,  166  Pa.  St.  121,  Sav.  Bank,  117  N.  T.  125,  22  N.  E. 
30  Atl.  1026,  1030,  45  A.  S.  R.  656  572,  15  A.  S,  E.  494,  5  L.R.A.  541; 
and  note.  Ifaas  v.  German  Savings  Bank,  176 

11.  Shinn's  Estate,  166  Pa.  St.  121,  N.  W.  377,  68  N.  E.  658,  98  A.  8.  R. 
30  Atl.  1026,  1030,  45  A.  S.  R.  656.  689. 

12.  Pox  V.  Tay,  89  Cal.  339,  24  Pae.  14.  McCnlly  v.  Cooper,  114  Cal.  258, 
855,  26  Pae.  897,  23  A.  S.  R.  474.  46  Pae.  82,  55  A.  S.  R.  66,  35  L.R.A. 

13.  McCully  V.  Cooper,  114  Cal.  258,  492;  Putnam  v.  Pitney,  45  Minn.  242, 
46  Pae.  82,  55  A.  S.  R.  66,  35  L.R.A.  47  N.  W.  790,  11  L.R.A.  41. 

492;  Putnam  v.  Pitney,  45  Minn.  242,       Note:  45  A.  S.  R.  667. 
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final  and  conclusive  as  against  an  ancillary  administrator  subsequently 
appointed.^"  In  such  cases  payment  by  a  foreign  debtor  to  the  dom- 
iciliary administrator  will  be  a  bar  to  a  suit  brought  by  an  ancillary 
administrator  subsequently  appointed.**  It  has  even  been  held  that 
a  voluntary  payment  to  a  foreign  administrator  is  valid,  although 
a  local  administrator  has  been  appointed  in  the  state,  if  the  person 
paying  did  not  have  any  actual  notice  of  such  appointment.*'  The 
payment  to  the  foreign  administrator  is  good,  al^ough  such  admin- 
istrator has  neither  given  security  nor  recorded  his  letters  of  admin- 
istration.** By  some  authorities  a  still  broader  rule  has  been  laid 
down,  viz.,  that  an  executor  or  administrator  who  has  properly  quali- 
fied and  assumed  the  administration  in  the  state  of  the  domicil  is 
ravested  with  powef  to  receive  the  debts  owing  to  the  intestate  and  to 
take  possession  of  the  securities,  and  to  give  proper  acquittances  wher- 
ever the  debtors  or  securities  may  be,  whether  within  or  without  the 
state.**  But  the  general  rule  clearly  is  that  if  a  domestic  adminis- 
trator has  been  appointed,  the  foreign  administrator  has  no  authority 
to  collect  the  debt,  and  a  voluntary  payment  to  him  will  not  be  a 
bar  to  a  subsequent  debt  brought  by  the  domestic  administrator  to 
recover  the  same  debt.**  In  a  few  states  the  law  appears  to  be 
that  no  one  but  an  administrator  appointed  in  the  state  in  which 
the  intestate's  debtors  resided  at  the  time  of  his  death  can  collect 
such  debts,  or  release  them,  and  that  such  debt»  cannot  be  remitted 
to  the  administrator  of  the  place  of  the  domicil  of  the  deceased  as  to 
discharge  them  even  when  no  ancillary  letters  have  been  issued.* 
It  may  be  noted  that  the  courts  have  also  held  that  a  foreign  exec- 
utor may  be  paid  by  a  savings  bank  the  deposit  of  a  deceased  per- 
son, where,  by  the  by-laws  of  the  savings  bank,  payment  is  to  be 
made  to  a  deceased  depositor's  legal  representative.* 

535.  Necessity  of  Ancillary  Administration  for  Collection  of 
Assets. — The  chief  object  of  ancillary  administration  is  to  collect  assets 
of  the  estate  located  within  the  jurisdiction  in  which  the  ancillary 
letters  are  issued.*    Generally  the  only  way  of  collecting  personal  assets 

15.  Equitable  Life  Aasur.  Soc.  v.  18.  Deringer  v.  Deringer,  5  Houst. 
Vogel,  76  Ala.  441,  52  Am.  Rep.  344;    (Del.)  416,  1  A.  8.  R.  150. 

BnU  v.  FuUer,  78  la.  20,  42  N.  W.  572,       19.  Re  Prout,  128  N.  Y.  70,  27  N. 

16  A.  S.  R.  419;  Moore  v.  Jordan,  36  E.  948, 13  L.R.A.  104. 

Kan.  271,  13  Pac.  337,  59  Am.  Rep.       20.  Equitable   Life   Assnr.   Soc   v. 

550;  Vroom  v.  Van  Home,  10  Paige  Vogel,  76  Ala.  441,  52  Am.  Rep.  344. 

(N.  Y.)  549,  42  Am.  Dec.  94:  Mackay       1.  Abbott  v.  Cobura,  28  Yt  663,  87 

V.  St.  Mary's  Church,  15  R.  1. 121,  23  Am.  Dec.  735. 

Atl.  108, 2  A.  S.  R.  881.  2.  Bchluter  v.  Bowery  Sav.  Bank, 

16.  Frothingham  v.  Shaw,  175  Mass.  117  N.  Y.  125,  22  N.  E.  672, 16  A.  S. 
S9,  55  N.  E.  623,  78  A.  S.  R.  475.  R.  494,  5  LJI.A.  641. 

17.  Maas  v.  German  Savings  Bank,  S.  McCnlly  v.  Cooper,  114  Cal.  258, 
176  N.  Y.  377,  68  N.  B.  658,  98  A.  B.  46  Pac.  82,  56  A.  S.  R.  66,  35  L.R.A. 
R.  689.  492.    See  supra,  par.  633. 
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located  in  a  jurisdiction  other  than  that  in  which  the  decedent  had 
his  residence  at  the  time  of  his  death  is  by  taking  out  local  ancil- 
lary letters  of  administration.*  In  order,  tRerefore,  to  reduce  the 
assets  into  possession,  and  close  the  administration  and  distribution 
of  a  decedent's  estate,  it  is  generally  necessary  that  tliere  should  be 
a  personal  representative  in  every  state  in  which  the  assets  may  be 
situate.*  Yet  an  administrator  under  the  laws  of  one  state  may 
indorse  a  note  so  as  to  enable  the  indorsee  to  sue  in  another  state, 
where  there  are,  in  the  latter  state,  no  claims  against  the  estate  of 
the  decedent.*  In  some  states,  however,  a  foreign  administrator 
is  permitted  to  act  by  virtue  of  the  power  originally  granted  to  him, 
upon  the  mere  production  of  his  duly  authenticated  commission.' 
But  such  a  recognition  of  the  power  of  a  foreign  executor  is  unusual. 
Ordinarily  an  executor  or  administrator  of  the  domicU  cannot  in 
his  capacity  as  such  maintain  a  suit  in  another  state  to  recover  per- 
isonal  property  or  collect  a  debt  due  the  estate.' 

536.  Right  of  Foreign  State  to  Compel  Ancillary  Administration. — 
When  a  party  dies,  leaving  property  in  two  or  more  states  or  coun- 
tries, his  property  in  each  is  considered  in  many  ways  aa  subject 
to  separate  administration  proceedings,'  the  assets  in  each  case  being 
administered  under  authority  of  the  local  law.*"  The  right  to  regu- 
late concerning  the  estates  of  deceased  residents  within  the  limits 
of  the  state  belongs  to  all  governments,  to  the  end  that  they  may 
be  able  to  perform  the  purposes  for  which  government  exists.**  This 
power  over  the  estates  of  deceased  persons  situate  within  its  jurisdic- 
tion is  inherent  in  any  state  or  country  on  common  law  principles.*' 
Hence  a  state  other  than  that  of  the  domicil  of  a  decedent  In  which 
personal  property  is  situated  has  the  right  to  assert  its  jurisdiction 
over  it  by  ancillary  administration  whenever  necessary  to  protect 
its  citizens  who  are  creditors  of  the  estate.**     No  state  is  required 

4,  Grayson  ▼.  Robertson,  122  Ala.  N.  E.  572,  15  A.  S.  R.  494,  5  L.R.A. 

330,  25  So.  229,  82  A.  S.  R.  80;  Upton  541. 

V.  Hubbard,  28  Conn,  274,  73  Am.  Dec.  9.  Bui-bank  v.  Payne,  17  La.  Ann. 

670;  Lines  v.  Lines,  142  Pa.  St.  149,  15,  87  Am.  Dec.  513. 

21  Atl.  809,  24  A.  S.  R.  487;  Dial  v.  10.  Fletcher    v.    Sanders,    7    Dana 

Gary,  14  S.  C.  573,  37  Am.  Rep.  737;  (Ky.)  345,  32  Am.  Dec.  96. 

EnoMn  v.  Wylie,  10  H.  L.  Cas.  1,  31  11.  Cunniua  v.  Reading  School  Dist., 

L.  J.  Ch.  402,  2  Eng.  Rul.  Cas.  56.  198  U.  S.  458,  25  S.  Ct.  721,  49  U.  S. 

Note:  2  Eng.  Rul.  Cas.  75.  (L.  ed.)  1125,  3  Ann.  Cas.  1121;  Ala- 

6.  Andrews  v.  Avory,  14  Qrat.  (Va.)  bama  Great  Southern  R.  Co.  v.  Hill, 

229,  73  Am.  Deo.  355.  139  Ga.  224,  76  S.  E.  1001,  Ann.  Cas. 

6.  Mackay  v.  St.  Mary's  Church,  15  1914D  996,  43  L.R.A.(N.S.)    236. 

R.  L  121,  23  Atl.  108,  2  A.  8.  R.  881.       12.  Putnam  v.  Pitney,  45  Minn.  2«J, 

7.  Deringer  ▼,  Deringer,  5  Houst.  47  N.  W.  790, 11  L.R.A.  41. 

(Del.)  416, 1  A.  S.  R.  150.  IS.  Putnam  v.  Pitney,  45  Minn.  242, 

8.  Putnam  v.  Pitney,  45  Minn.  242,  47  N.  W.  790,  11  L.R.A.  41;  Andrews 
47  N.  W.  790,  11  L.R.A.  41;  Schluter  v.  Avory,  14  Grat.  (Va.)  229,  73  Am. 
V.  Bowery  Sav.  Bank,  117  N.  Y.  125,  22  Deo.  355. 
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to  surrender  the  effects  or  debts  due  to  an  intestate  domiciled  else- 
where to  the  prejudice  and  injury  of  its  own  citizens.  Although  the 
title  and  right  of  the  domiciliary  administrator  may  be  recognized 
ex  comitate,  it  is  subject  to  the  rights  of  the  creditors  of  the  estate 
where  the  assets  exist,  or  where  the  debtor  of  the  deceased  resides.** 
As  to  the  settlement  of  estates,  the  several  states  are  regarded  as  strictly 
foreign  to  each  other.*'  However,  in  some  states  the  courts  will  rec- 
ognize trustees  appointed  therein  by  a  testator  in  a  foreign  country 
with  the  same  powers  with  respect  to  his  property  here  as  if  they 
had  been  named  executors,  and  with  directions  to  collect  and  remit 
such  property  to  the  executors  appointed  at  the  domicil.** 

537.  Rights  of  Foreign  Creditors. — ^The  doctrine  seems  to  be  estab- 
lished that  the  domiciliary  representative,  in  the  absence  of  any 
local  administrator,  acquires  title  to  l^e  assets  of  the  deceased  exist- 
ing in  another  country,  and  that  his  title  to  such  assets,  though 
conferred  by  the  law  of  the  domicil  of  the  deceased,  should  be  rec- 
ognized everywhere.  Yet  a  recognition  of  his  title  does  not  carry 
with  it  a  right  to  remove  such  goods  from  the  local  jurisdiction  with- 
out ancillary  administration  when  there  are  local  creditors.  A  tender 
solicitude  to  protect  the  rights  of  creditors  and  others  resident  in 
the  jurisdiction  in  which  the  assets  are  foimd  has  led  to  the  disability 
of  foreign  executors  and  administrators  as  to  the  immediate  removal 
of  such  goods  to  the  domiciliary  state.*'  Therefore  one  purpose  of 
requiring  ancillary  administration  is,  as  a  matter  of  public  policy, 
to  insure  the  satisfaction  of  local  creditors  out  of  local  assets  before 
they  are  withdrawn  from  the  state  or  turned  over  to  the  domiciliary 
administrator  for  that  purpose.*'  If  assets  of  a  foreign  decedent  are 
found  within  a  state,  ancillary  administration  should  be  obtained 
for  the  protection  of  resident  creditors.*'  When  appointed,  it  is  the 
duty  of  the  ancillary  administrator  to  pay  the  just  claims  of  domestic 
creditors  before  paying  over  the  balance  to  the  primary  or  domicil- 
iary administrator.*"  So  long  as  there  are  creditors  within  the  juris- 
diction of  the  ancillary  administration,  they  have  a  legal  right  to 
insist  on  having  all  the  assets  found  there  appropriated  to  the  pay- 
ment of  their  debts.  Hence  a  court  of  an  ancillary  jurisdiction  cannot 
order  the  assets  to  be  transmitted  to  the  domicil  of  the  decedent.* 

14.  Moore  v.  Jordan,  36  Kan.  271,  14,  66  Pac.  971,  87  A.  S.  R.  90;  Mc- 

13  Pac.  337,  59  Am.  Rep.  550.  Clung  v.  Sieg,  54  W.  Va.  467,  46  S. 

16.  Leonard  v.   Putnam,  51  N.  H.  E.  210,  66  L.R.A.  884. 

247, 12  Am.  Rep.  106.  Note:  9  L.R.A.  218. 

16.  Hunter  v.  Bryson,  5  Gill  &  J.  19.  Brown  v.  Smith,  101  Me.  545, 
(Md.)  483,  25  Am.  Dec.  313.  64  Atl.  915,  115  A.  S.  R.  339. 

17.  Petersen  v.  Chemical  Bank,  32  20.  McCully  v.  Cooper,  114  Cal.  258. 
N.  Y.  21,  88  Am.  Dec.  298.  46  Pac.  82,  55  A.  S.  R.  66,  35  L.R.A. 

18.  Leahy  v.  Haworth,  141  Fed.  850,  492;  Laughlin  v.  Solomon,  180  Pa.  St. 
73  C.  C.  A.  84,  4  L.R.A.(N.S.)   657  177,  36  Atl.  704,  57  A.  S.  R.  633. 

and  note;  Murphy  v.  Crouse,  135  Cal.       1.  Murphy  v.  Grouse,  135  Cal.  14, 
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It  lies  in  the  power  of  a  state,  however,  to  waive  the  necessity  of 
ancillary  administration  for  the  protection  of  its  creditors.  This  is 
not  infrequently  done  to  the  extent  of  permitting  foreign  executors 
and  administrators  to  transfer  shares  of  stock  of  domestic  corporations 
without  taking  out  local  administration  on  the  estate  of  the  deceased 
owner.*  The  courts  have  also  held  that  ancillary  administration 
in  a  state  where  a  testator  left  personal  property  only,  and  in  which 
no  creditors,  legatees,  or  distributees  reside,  will  not  be  granted  on 
the  petition  of  a  nonresident  creditor,  who,  so  far  as  it  appears,  can 
prove  and  collect  his  claim  in  the  state  of  the  testator's  domicil,  where 
his  will  has  been  probated,  letters  testamentary  have  been  issued,  and 
his  estate  is  being  administered.' 

538.  Title  of  Ancillary  Administrator  to  Assets  in  Jurisdiction. — 
On  the  appointment  of  an  ancillary  administrator  the  title  to  all 
personal  assets  in  the  state  of  his  appointment  vests  in  him  and  he 
is  clothed  with  all  powers  incident  to  the  administration  of  such  assets. 
His  powers  are  exclusive,  leaving  to  the  foreign  and  domiciliary  admin- 
istrator only  the  right  to  receive  the  reedduum  of  the  estate  on  the 
final  settlement  of  the  ancillary  administration.*  Domiciliary  exec- 
utors or  administrators  cannot,  as  such,  have  any  authority  over 
property  situated  in  another  state  so  long  as  it  is  controlled  by  a 
special  or  ancillary  administrator  appointed  in  that  state.*  This 
rule  accords  with  the  necessity  that  there  should  not  be  two  inde- 
pendent administrations  of  the  same  property  at  the  same  time,  and 
to  prevent  the  domiciliary  executor  from  being  able  practically  to 
nullify  the  administration  in  a  foreign  country  by  assigning  the 
personal  property  there  situated.  Hence  as  against  an  ancillary  admin- 
istrator with  the  will  annexed,  the  domiciliary  executor  appointed  in 
another  state  has  no  power  to  sell  and  assign  stock  in  a  corporation 
although  the  certificate  is  regularly  in  his  possession.*  Even  when 
an  ancillary  administrator  has  been  appointed,  the  principal  admin- 
istrator may,  apparently,  collect  debts  due  the  estate  by  nonresidents, 
if  he  can  do  so  without  being  obliged  to  resort  to  the  domicil  of 
the  debtor.  It  seems  that  if  he  has  possession  of,  and  a  legal  title 
to,  the  instrument,  or  evidence  of  the  demand,  and  finds  the  debtor 
or  his  property  within  the  jurisdiction  of  his  appointment,  he  may 
enforce  it  there,  without  the  necessity  of  any  resort  to  the  foreign 

66  Pae.  971,  87  A.  S.  B.  90;  Smith  v.  4.  Grayson  v.  Eobertaon,  122  Ala. 

Howard,  86  Me.  203,  29  Atl.  1008,  41  330.  25  So.  229,  82  A.  S.  R.  80;  Mur- 

A.  S.  R.  537.  phy  v.  Croustf,  135  Cal.  14,  66  Pac 

2.  Grimes  v.  Pennsylvania  R.  Co.,  971,  87  A,  S.  R.  90. 

189  Pa.  St.  619,  42  Atl.  303,  69  A.  6.  In  re  Crawford,  68  Ohio  St.  58, 

S.  R.  830.  67  N.  E.  156,  96  A.  S.  R.  648. 

3.  Putnam  v.  Pitney,  45  Minn.  242,  6.  Murphy  v,  Crouse,  135  Cal.  14^ 
47  N.  W.  790,  11  L.R.A.  41.  66  Pac.  971,  87  A.  S.  R.  90. 
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jurisdiction.'  But  it  is  the  duty  of  the  ancillary  administrator  to 
act  with  reasonable  dispatch.  He  cannot  remain  silent  and  suffer 
the  administrator  of  the  domicil  to  collect  the  debts  and  carry  away 
the  assets,  without  objection  or  the  disclosing  his  appointment  as 
administrator  to  the  persons  owing  the  debts  or  having  the  custody 
of  the  assets,  and  thea  recover  from  them  on  the  ground  that  th^ 
ihoald  have  paid  their  debts  to  him  instead.*  Occasionally  litigation 
arises  between  domiciliary  and  ancillary  administrators  of  the  same 
estate  in  regard  to  their  respective  rights  over  assets  of  the  estate. 
For  example,  it  has  been  decided  that  an  ancillary  administrator 
may  recover  from  the  domiciliary  administrator  appointed  in  another 
state,  who  is  temporarily  within  the  former  state,  a  certificate  of  deposit 
issued  by  a  bank  in  the  state  of  ancillary  administration  and  belong- 
ing to  the  estate,  which  the  receiver  of  tiie  bank  has  refused  to  allow 
as  a  valid  claim,  and  for  the  recovery  of  which  the  domiciliary  admin- 
istrator cannot  maintain  an  action  in  the  state  where  the  bank  is 
located.* 

539.  Jorisdictioii  as  to  Stock  of  Corporations. — ^For  the  purposes 
of  administration  the  situs  of  a  certificate  of  stock  of  a  corporation 
owned  by  a  decedent  is  in  the  state  where  the  corporation  was  organ- 
ized and  has  its  principal  place  of  business,  since  it  ia  the  situs  of 
the  corporation,  and  not  the  domicil  of  the  holder  of  the  certificate, 
that  determines.**  If  the  owner  of  corporate  stock  dies  in  the  state 
where  the  corporation  is  organized,  leaving  the  certificates  in  another 
state,  a  public  administrator  taking  charge  of  his  estate  situated  in 
the  latter  state  has  no  right  to  claim  such  certificates  of  stock,  as  they 
are  only  evidence  of  the  ownership  of  the  stock.*'  In  some  states 
statutes  have  been  passed  permitting  foreign  executors  and  admin- 
istrators to  transfer  shares  of  stock  of  corporations  without  taking  out 
local  letters  of  administration.**  Under  a  statute  giving  to  foreign 
administrators  the  right  to  transfer,  and  receive  dividends  on,  shtu'es 
of  stock  owned  by  their  decedents,  such  power  is  limited  to  trans- 
ferring stock  and  receiving  dividends  thereon,  and  confers  no  right 
to  receive  from  a  building  and  loan  association  the  withdrawal  value 
of  the  decedent's  shares,  and  all  power  conferred  by  such  statute  is 
defeated  by  the  appointment  of  an  ancillary  administrator.** 

7.  Meirill  v.  New  England  Mat.  Life  phy  v.  Cronse,  135  Cal.  14,  66  Pae. 
Ins.  Co.,  103  Mass.  245,  4  Am.  Rep.  971, 87  A.  8.  R.  90.  As  to  the  dttu  of 
548.  assets  generally,  see  supra,  par.  67. 

8.  Maas  ▼.  German  Savings  Bank,       11.  Richardson  v.   Busch,  198  Mo. 
176  N.  Y.  377,  68  N.  E.  658,  98  A.  S.  174,  95  S.  W.  894, 115  A.  S.  R.  472. 
K-  689.  12.  Grimes  t.  Pennsylvania  R.  Co., 

9.  MeCully  v.  Cooper,  114  Cal.  268,  189  Pa.  St.  619,  42  Atl.  303,  69  A.  S. 
48  Pae.  82,  55  A.  S.  R.  66,  35  L.RJV..   R.  830. 

492.  IS.  Grayson  v.  Robertson,  122  Ala. 

10.  Grayson  v.  Robertson,  122  Ala.   330,  25  So.  229,  82  A.  S.  B.  80. 
330,  25  So.  229.  82  A.  S.  R.  80;  Mur- 
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540.  Ancillary  Administration  in  Regard  to  Mortgages. — ^It  seems 
to  be  generally  considered  that  an  executor  or  administrator  cannot, 
by  virtue  of  his  appointment  in  one  state,  assign  or  sell  a  mortgage 
of  land  situated  in  another  state.^*  Nor  has  he  power  to  redeem 
a  mortgage  on  property  situated  outside  the  state  in  which  he  is 
appointed.*'  It  has  been  held  that  an  executor  or  administrator 
who  takes  land  as  assets  by  express  provision  of  law  has  no  such 
right,  title,  or  interest  in  and  to  the  lands  of  his  intestate  in  another 
state  as  will  authorize  him  to  sue  to  redeem  from  a  mortgage  thereon 
by  setting  ofiF  against  the  mortgage  debt  waste  committed  by  the 
mortgagee  in  possession  after  the  death  of  the  intestate,  or  to  recover 
damages  for  waste  or  trespass  on  such  lands.**  Ordinarily  an  exec- 
utor or  administrator  cannot  foreclose  a  mortgage  on  land  situated 
beyond  the  confines  of  the  jurisdiction  in  which  he  has  been  ap- 
pointed.*^ But  the  fact  that  a  foreign  executor  has  not  secured  an 
appointment  from  the  local  courts  at  the  time  he  files  a  bill  to  fore- 
close a  mortgage  belonging  to  the  estate  is  not  fatal  to  the  action, 
if  he  secures  such  appointment  before  trial.**  Where  a  foreign  exec- 
utor, as  trustee,  has  taken  a  note  and  mortgage  from  his  co-executor 
for  a  fund  received  by  the  latter  as  belonging  to  the  estate,  he  may 
maintain  an  action  to  recover  the  fund,  and  to  foreclose  the  mortgage 
as  mortgagee,  without  taking  out  letters  testamentary  in  the  jurisdic- 
tion where  the  mortgaged  property  is  situated.** 

541.  Real  Estate  as  Necessitating  Ancillary  Proceedings. — ^In  order 
to  make  valid  a  sale  of  real  estate  by  the  executor,  it  is  generally 
required  that  the  will  should  be  probated  in  the  jurisdiction  in  which 
the  sale  is  made."  So  far  as  concerns  realty,  a  will  is  inoperative 
beyond  the  jurisdiction  where  it  is  probated,  and  therefore  the  probate 
of  a  will  only  in  the  state  of  the  testator's  domicil  will  not  authorize 
the  executor  to  sell  real  property  situated  in  another  state,  unless  the 
will  was  there  proved  or  the  laws  of  that  state,  dispensing  with  pro- 
bate anew,  confer  the  requisite  permission.*  For  the  same  reason, 
an  executor,  under  such  circumstances,  cannot  receive  rents  of  lands 
outside  of  the  state  in  which  he  is  appointed,  nor  can  the  probate 
court  of  hia  domicil  authorize  him  to  receive  them."  While  an 
executor  cannot,  as  executor  merely,  convey  lands  in  another  state, 

14.  Brown  t.  Smith,  101  Me.  545,   13  Pae.  337,  69  Am.  Rep.  550. 

64  Atl.  915,  115  A.  S.  R.  339;  Cutter  18.  Leahy  v.  Haworth,  141  Fed.  850, 

V.  Davenport,  1  Pick.  (Mass.)  81,  11  73  C.  C.  A.  84,  4  L.R.A.(N.S.)   657 

Am.  Dec.  149;  Reynolds  t.  McMullen,  and  note. 

55  Mich.  568,  22  N.  W.  41,  64  Am.  19.  Fox  v.  Tay,  89  Cal.  339,  24  Pa«. 

Rep.  386.  855,  26  Pac.  897,  23  A.  S.  R.  474. 

15.  Haven  v.  Foster,  9  Pick.  (Mass.)  20.  As  to  sales,  see  supra,  par.  485. 
112, 19  Am.  Dec.  353.  1.  Emmons  v.  Gordon,  140  Mo.  490, 

16.  Price  V.  Ward,  25  Nev.  203,  58  41  S.  W.  998,  62  A.  S.  R.  734. 

Pac.  849,  46  L.R.A.  459.  2.  Smith  v.  Wiley,  22  Ala.  396,  58 

17.  Moore  v.  Jordan,  36  Kan.  271.    Am.  Dec.  262. 
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it  seems  that  he  may  do  so  in  virtue  of  a  power  given  in  the  will, 
and  in  so  doing  he  must  be  considered  as  acting  as  the  donee  of  a 
power,  and  not  under  an  authority  conferred  by  the  surrogate.' 

Disposal  of  Assets 

542.  Transmission  of  Assets  to  DomiclL — ^As  a  general  rule  the 
excess  of  the  assets  resulting  from  an  ancillary  administration,  after 
the  payment  of  local  debts,  expenses  of  administering,  and  local  lega- 
cies, if  any,  should  be  transmitted  to  the  administrator  of  the  domicil, 
to  be  there  distributed  according  to  the  law  of  the  doraidl,*  and  it  is 
proper  in  such  cases  for  the  local  court  to  make  an  order  to  that 
effect.*  All  that  should  be  transmitted  is  the  balance  or  residuum 
after  the  payment  of  the  claims  of  local  creditors,  and  a  final  settle- 
ment of  the  accounts  of  the  ancillary  administrator.*  The  general 
rule  is  that  the  requirement  that  an  ancillary  administrator  shall 
transmit  to  the  domiciliary  representative  for  distribution  the  balance 
remaining  in  his  hands  after  payment  of  local  debts  applies  only 
to  personal  property  or  the  proceeds  of  the  sale  of  personalty,  and 
therefore  the  proceeds  of  a  decedent's  land  sold  for  partition  do  not 
constitute  personalty  subject  to  be  transmitted  to  the  administrator 
appointed  at  his  domicil  in  another  state  and  there  distributed  to 
creditors  whose  claims  have  not  been  allowed  by  the  courts,  in  whose 
jurisdiction  the  land  was  situated ; '  but  if  local  real  estate  has  been 
sold  by  the  ancillary  administrator  to  pay  local  debta,  the  balance 
remaining  after  the  payment  of  such  debts  is  personalty,  and  should 
be  remitted  to  the  domicil  for  application  to  debts  there.'  It  seems, 
however,  that  the  rule  to  remit  is  not  absolute,  but  the  determination 
of  the  question  whether  the  surplus  should  be  remitted  to  the  domi- 
ciliary jurisdiction,  or  be  diatributed  in  the  ancillary  jurisdiction,  is 

3.  Newton  v.  Bronson,  13  N.  Y.  587,  313;  Preston  v.  Melville,  8  CI.  ft  F. 
67  Am.  Dec.  89.  1,  2  Eag.  Rul.  Caa.  78. 

4.  Equitable  Life  Assnr.  Soe.  ▼.  6.  Grayson  v.  Robertson,  122  Ala. 
Vogel,  76  Ala.  441,  52  Am.  Rep.  344;  330,  25  So.  229,  82  A.  S.  R.  80;  Mur- 
McCuUy  v.  Cooper,  114  Cal.  258,  46  phy  v.  Grouse,  135  Cal.  14,  66  Pae. 
Pac  82,  55  A.  S.  E.  66,  35  L.R.A.  492;  971,  87  A.  S.  R.  90;  Fletcher  v.  Sand- 
Moore  V.  Jordan,  36  Kan.  271, 13  Pae.  e^.  l  Dana  (Ky.)  345,  32  Am.  Dec. 
337,  59  Am.  Rep.  560;  In  re  MiUer,  3  ^f  \^°«^*"  T-o^***^!'  H  ^'  ^'  ^ 

Bawle  (Pa.)  312,  24  Am.  Dec  345;  f  4™-„^^^^'2  ^^^  "^^te;  IV^n^*?; 
K^A-^JL  .  A.-^^,J  1A  a^t  /v.  \  990  lO""^'  68  Ohio  St.  58,  67  N.  B.  156,  96 
Andrews  v^Avory,  14  Grat  (Va.)  229,  ^  g  ^  g^g.  ^^y^  ^  Solomon,  180 

73  Am.  IJec  dsa.  p^   gj   177^  gg  ^^j   704^  57  ^    g    ^ 

.^.'.,,            ^    ■*•       ,\  .,     — ,  633;  Graveley  v.  Graveley,  25  S.  C.  1, 

6.  Childress  v.  Bennett,  10  Ala.  751,  go  ^^    jjep.  478;  Abbott  v.  Cobum, 

44  Am.  Dee.  503;  Gravillon  ▼.  Richard,  28  Vt.  663,  67  Am.  Dec.  735. 

13  La.  293,  33  Am.  Dec.  563;  Gaines'  7.  Smith  v.  Smith,  174  lU.  52,  50 

Succession,  46  La.  Ann.  252,  14  So.  N.  E.  1083,  43  L.R.A.  403. 

602,  49  A.  S.  R.  324;  Hunter  v.  Bry-  8.  Gable's  Estate,  79  la.  178,  44  N. 

son,  5  GUI  &  J.  (Md.)  483, 26  Am.  Dec.  W.  352,  9  L.R.A.  218. 
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a  matter  of  judicial  discretion  for  the  court  of  the  latter  jurisdiction, 
depending  on  the  circumstances  of  each  case.'  If  the  legatees,  cred- 
itors, and  all  other  interested  parties  are  before  the  domestic  court 
requesting  it  to  distribute  such  funds,  the  court  will  be  inclined  towards 
ordering  them  to  be  distributed  in  the  ancillary  administration.** 

543.  Accountability  of  Domiciliary  Representative  as  to '  Trans- 
mitted Assets. — Executors  acting  under  ancillary  letters  of  admin- 
istration granted  by  a  court  in  whose  jurisdiction  personal  property 
of  the  testator  was  found,  are,  in  dealing  with  such  property,  account- 
able to  that  court;  and  without  its  order  a  transfer  by  them  of  the 
proceeds  thereof  for  administration  to  the  jurisdiction  in  which 
they  were  originally  appointed  may  be  irregular,  even  if  they  had 
paid  all  debts  due  where  the  property  was  found.**  The  rule  is 
different  where  the  ancillary  administrator,  without  laches  or  neg- 
ligence on  his  part,  makes  such  transfer  of  assets  to  the  domidl 
and  is  subsequently  called  on  to  pay  local  debts  which  were  unknown 
to  him  when  he  transferred  the  balance  of  assets  in  his  hands  to 
the  domiciliary  representative.  If  in  such  case  the  ancillary  admin- 
istrator »is  compelled  to  pay  such  debt  out  of  his  own  funds,  and 
is  not  guilty  of  any  fraud  or  improper  conduct,  he  is  entitied  to 
reimbursement  as  against  the  distributees;  and  he  will  not  be  com- 
pelled to  go  to  the  foreign  jurisdiction  to  obtain  such  relief,  if  any 
of  the  distributees  have  property  within  the  state  of  the  ancillary 
administration  sufficient  to  reimburse  him.**  The  courts  in  the  state 
of  domicil  may  compel  an  administrator  to  account  for  personal 
assets  situated  in  a  foreign  state  at  the  death  of  the  decedent,  but 
acquired  by  virtue  of  letters  of  administration  issued  to  him  in  the 
foreign  state,  and  brought  into  the  former  state.**  If  an  executor 
is  also  ancillary  administrator  in  another  state,  and  in  his  latter 
capacity  has  within  his  control  personal  assets  in  such  state,  which 
he  refuses  or  wilfully  neglects  to  bring  into  the  domiciliary  juris- 
diction, he  may  be  charged  therewith  in  the  settlement  of  his  accounts 
in  that  state.** 

544.  Allowance  of  Claims  in  Domiciliary  or  Ancillary  Proceeding. — 
One  holding  a  claim  against  a  decedent's  estate  which  arises  in  the 
state  of  the  ancillary  administration  is  not  bound  to  seek  the  forum 
of  the  principal  administration,  but  may  have  his  claim  settled  in 

9.  Lawrence  v.  Eitteridge,  21  Conn.       11.  Welch  v.  Adams,  162  Mass.  74, 
577,  56  Am.  Dec.  385;  Gaines'  Succes-  25  N.  E.  34,  9  L.RJl.  244. 

sion,  46  La.  Ann.  252,  14  So.  602,  49       12.  McClung  v.  Sieg,  54  W.  Ya.  467, 
A.  S.  R.  324;  Andrews  v.  Avon,  14  46  S.  E.  210,  66  L.R.A.  884. 
Orat.  (Va.)  229,  73  Am.  Dec  355.  13.  Cureton  v.  Mills,  13  8.  G.  409, 

Note:  L.RA.  1915A  433.  36  Am.  Rep.  700. 

10.  Oaines'  Succession,  46  La.  Ann.       14.  In  re  Ortiz,  86  Cal.  306,  24  Pao. 
252, 14  So.  602,  49  A.  S.  R.  324.  1034,  21  A.  8.  B.  44. 
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the  ancillary  proceedings.^*  In  mo8t  sta4«a,  if  the  statutes  do  not 
provide  otherwise,  the  assets  of  a  decedent  in  the  hands  of  his  ancil- 
lary administrator  are  liable  to  the  claims  of  all  creditors,  without 
reference  to  their  citizenship  op  residence.**  An  ancillary  admin- 
istrator may,  therefore,  pay  the  claims  of  foreign  creditors  who  pre- 
sent their  daims,*'  and  even  claims  of  creditors  residing  in  the  domi- 
cil  of  the  decedent.**  It  has  been  held,  however,  that  a  court  which 
has  appointed  an  ancillary  administrator  for  property  of  on«  who 
died  domiciled  in  a  country  in  which  a  foreign  language  prevails 
may  require  a  legatee  to  establish  his  claim  in  the  courts  of  the 
domicil  where  he  resided  when  the  will  was  made  and  probated, 
although  the  local  statute  provides  that  a  personal  representative  shall 
not  be  required  to  deliver  to  any  foreign  executor  or  administrator 
any  fund,  but  such  fund  shall  be  distributed  under  the  direction 
of  the  local  court.**  A  claim  against  the  estate  of  a  decedent  may 
be  presented  against  an  anoUlary  administrator  in  one  state  although 
it  has  become  barred  through  nonpresentation  as  against  the  domi- 
ciliary executors  in  another  state.**  A  probate  court  of  ancillary 
administration  has  no  jurisdiction  to  decree  an  allowance  to  a  widow 
of  a  nonresident  decedent  from  assets  within  its  jurisdiction,  for  it 
is  held  that  a  widow's  claim  for  allowance  is  not  only  controlled 
by  the  law  of  the  state  where  the  husband  resided  at  the  time  of 
his  death,  but  can  be  granted  only  by  the  probate  court  of  that  state.* 
Yet  it  is  generally  deemed  settied  that  when  claims  have  been  allowed 
to  be  presented  in  the  auxiliary  administration,  they  should  be  paid 
there  if  there  are  sufficient  assets  within  its  jurisdiction.* 

545.  Privity  as  Affectiag  Allowance  of  Claims. — In  accordance 
with  the  principle  that  there  is  no  privity  between  domiciliary  and 
ancillary  r^resentativee,  it  is  held  that  an  administrator  i^pointed 
in  one  state  cannot  release  a  debtor  of  another  state,  so  as  to  bar 
an  action  brought  by  the  locally  appointed  administrator,*  and  that 
the  allowance  by  the  probate  court  of  one  state  of  a  claim  of  the 

16.  Id  re  Colburn,  163  Mich.  206,  18.  Schneller  v.  Vance,  8  La.  606, 

116  N.  W.  986,  126  A.  S.  R.  479,  18  28  Am.  Dec  140, 

L.R.A.(N.S.)  149.  19.  In  re  Berlin,  245  Pa.  St.  256, 

16.  McKee  v.  Dodd,  162  Cal.  637,  93  91  Atl.  669,  LJI.A.1915A  431  and  note. 
Pac.  854,  125  A.  S.  R.  82,  14  LJI.A.  20.  Wilson  v.  Hartford  Fire  Ins. 
(N.S.)  780;  Miner  v.  Austin,  46  la.  Co.,  164  Fed.  817,  90  C.  C.  A.  593,  19 
221,  24  Am.  Rep.  763;  De  Sobry  v.  De  L.R.A.(N.S,)  553  and  note. 
Laistre,  2  Har.  &  J.  (Md.)  191,  3  Am.  1.  Smith  v.  Howard,  86  Me.  203,  29 
Dec.  5S5;  Goodall  v.  MarshaU,  11  N.  AtL  1008,  41  A.  S.  R.  537. 

H.  88,  35  Am.  Dec.  472  and  note.  2.  In  re  Gable,  79  la.  178,  44  N.  W. 

17.  McKee  v.  Dodd,  152  Cal.  637,  93  352,  9  LJt.A.  218. 

Pac  854,  125  A.  S.  R.  82,  14  L.R.A.       3.  Vaughn  v.  Bairet,  6  Vl  333,  26 
(N.S.)  780;  Laughlin  v.  Solomon,  180  Am.  Dec,  306. 
Pa.  St.  177,  36  Atl.  704,  57  A.  S.  R. 
633. 
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ancillary  administrator  there,  which  allowance  was  greater  than  the 
assets  in  his  hands,  is  not  conclusive  on  the  heirs  in  another  state.* 
In  like  manner  the  mere  pendency  of  proceedings  by  a  creditor  against 
the  estate  of  a  deceased  debtor  in  one  state  is  not  a  bar  to  the  allow- 
ance of  his  claim  against  the  estate  within  the  jurisdiction  of  the 
courts  of  another  state.^  It  seems  that  if  a  defendant  wishes  to 
plead  in  one  state  the  disallowance  of  a  claim  against  bis  intestate's 
estate  by  the  court  in  another  state  in  bar  to  its  presentation  or 
allowance  there,  he  must  show  that  the  decision  of  the  court  was 
a  judgment,  and  capable  of  authentication  under  the  laws  of  the 
United  States.* 

546.  Insolvency  as  Affecting  Payment  of  Claims. — ^As  a  general 
rule  in  paying  the  debts  of  the  deceased,  if  the  estate  is  solvent, 
the  creditors  resident  in  the  state  of  the  ancillary  administration  are 
to  be  paid  in  full;  but  if  the  estate  is  insolvent,  they  must  share 
ratably  with  the  creditors  residing  elsewhere.'  Some  courts  adhere 
to  the  following  rules:  Where  an  ancillary  estate  is  solvent  the  admin- 
istrator may  pay  the  claims  against  the  estate  in  full,  in  the  absence 
of  evidence  that  the  principal  estate  is  insolvent.  Where  the  ancil- 
lary esjate  is  insolvent  and  the  principal  estate  solvent,  it  seems  that 
nonresident  creditors  should  look  to  the  latter  for  payment;  but 
where  both  estates  axe  insolvent,  nonresident  creditors  may  share  in 
both,  although  apparently  they  will  not  be  permitted  to  receive,  in 
the  aggregate,  a  larger  per  cent  than  resident  creditors  receive  from 
the  ancillary  estate.*  It  has  been  held  that  an  administrator  of  an 
insolvent  estate  cannot  recover  from  a  creditor  of  the  deceased,  who 
has  collected  his  claim  from  the  representative  of  the  estate  in  another 
jurisdiction,  the  amount  so  collected,  for  the  purpose  of  enabling 
equal  distribution  among  all  creditors  of  the  estate.* 

547.  Law  of  Fomm  as  Governing  Administration. — ^The  law  of  the 
domidl  does  not  govern  the  payment  of  debts  and  matters  of  admin- 
istration in  ancillary  jurisdictions,"  Instead,  the  law  of  the  place 
where  ancillary  administration  is  taken  governs  in  all  such  matters 
and  details.^^    For  example,  all  preference  and  priorities  as  to  the 

4.  Ela  ▼.  EdwardB,  13  Allen  (Mass.)  9.  Schneller  v.  Vance,  8  La.  506,  28 
48,  90  Am.  Dec.  174.  Am.  Deo.  140. 

5.  Merrill  v.  New  En^and  Mut  Life  10.  Wilson  v.  Hartford  Fire  Ins. 
Ins.  Co.,  103  Mass.  245,  4  Am.  Rep.  Co.,  164  Fed.  817,  90  C.  C.  A.  593,  19 
548;  GoodaU  v.  MarshaU,  11  N.  H.  88,  L.R.A.(N.S.)  553. 

35  Am,  Dec  472.  11.  Deringer  v.  Deringer,  5  Honst, 

6.  Taylor  r.  Barron,  30  N.  H.  78,  64  (Del.)  416, 1  A.  8.  R.  150;  Goodall  ▼. 
Am.  Dec  281.  Marshall,  11  N.  H.  88,  35  Am.  Dee. 

7.  Tyler  v.  Thompson,  44  Tex.  497,  472  and  note;  In  re  Miller,  3  Rawie 
23  Am.  Rep.  600.  (Pa.)  312,  24  Am.  Dec.  345;  Andrews 

Note:  35  Am.  Dec.  488.  v,  Avory,  14  Grat.  (Va.)  229,  73  Ata. 

8.  Miner  v.  Aostin,  46  la.  221,  24  Dec.  355. 
Am.  Rep.  763. 
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payment  of  debts  recognized  by  the  local  laws  must  be  respected.** 
But  where  a  residue  remains  in  the  hands  of  the  ancillary  adminis- 
trator, after  the  payment  of  the  debts,  such  balance  is  subject  to 
the  law  of  the  late  domidl  of  the  deceased.*'  This  is  true  whether 
it  is  transmitted  to  the  domiciliary  jurisdiction  for  distribution  ^* 
or  is  distributed  in  the  forum  of  ancillary  administration.**  The 
converse  of  the  foregoing  principles  is  also  true,  that  in  the  admin- 
istration of  an  estate  the  courts  of  the  testator's  domidl  are  not 
governed  by  the  law  of  the  situs  of  personal  property.  Where 
an  inheritance  tax  is  imposed  in  the  ancillary  jurisdiction  it  may, 
however,  be  collected  as  regards  property  located  in  such  jurisdiction, 
since  the  property  to  be  administered  in  the  domiciliary  jurisdiction 
includes  mtsrely  the  residue  transmitted  from  the  ancillary  juris- 
diction. Whatever  sums  the  executor  may  be  obliged  to  pay  to  bring 
the  property  within  the  state  merely  reduce  the  amount  within  the 
control  of  the  court.** 

548.  Control  of  Law  of  Domicil  as  to  Distribution. — The  principle 
is  fundamental  that  the  law  of  the  domicil  governs  the  distribution 
of  the  assets  of  a  decedent.*'  Even  when  the  estate  is  partly  admin- 
istered in  different  jurisdictions  the  disposition,  succession  to,  and 
distribution  of  personal  property  wherever  situated  is  governed  by 
the  law  of  the  country  of  iJie  owner's  or  intestate's  domicil  at  the 
time  of  his  death,  and  not  by  the  conflicting  laws  of  the  various 
places  where  the  property  is  situated.**  In  giving  effect  to  a  fordgn 
will  courts  are  governed  by  the  law  of  the  testator's  domicil.**  In 
like  manner  the  validity  of  a  legacy  given  by  a  will  must  be  deter- 
mined under  the  law  of  the  country  or  state  of  domicil  of  the 
testator." 

12.  Deringer  t.  Deringer,  5  Hoost.  (Md.)  191,  3  Am.  Dec.  535;  Goodwin 
(Del.)  416, 1  A.  S.  R.  150;  Cureton  v.  v.  Jones,  3  Mass.  514,  3  Am.  Dec.  173; 
Mills,  13  S.  C.  409,  36  Am.  Rep.  700.  Kingsbury  v.  Bazeley,  75  N.  H.  13,  70 

13.  Babcock  y.  Collins,  60  Minn.  73,  Atl.  916,  139  A.  S.  R.  664,  20  Ann. 
61  N.  W.  1020,  51  A.  S.  R.  5D3;  Good-  Cas.  1355;  Preston  v.  MelviUe,  8  CI. 
all  V.  Marshall,  11  N.  H.  88,  35  Am.  &  P.  1,  2  Eng.  Rnl.  Cas,  78  and  note. 
Dec.  472  and  note;  Cureton  v.  Mills,  And  see  Conflict  or  Laws,  vol.  6,  pp. 
13  S.  C.  409,  36  Am.  Rep.  700.  925,  929. 

14.  As  to  transmission  of  assets,  see  18.  Equitable  Life  Assur.  So«.  ▼. 
inpra,  par.  542.  Vogel,  76  Ala.  441,  52  Am.  Rep.  344; 

15.  Goodall  V.  Marshall,  11  N.  H.  Atchison  t.  Lindsey,  6  B.  Mon.  (Ky.) 
88.  35  Am.  Dec  472  and  note.  86,  43  Am.  Dec.  153;  Smith  v.  Howard, 

16.  Kingsbury  v.  Bazeley,  75  N.  H.  86  Me.  203,  29  At!.  1008,  41  A.  S.  R. 
13,  70  Atl.  916,  139  A.  S.  R.  664,  20  537;  In  re  Front,  128  N.  Y.*70,  27 
Ann.  Cas.  1355.  N.  E.  948, 13  LJLA.  104. 

17.  Grayson  v.  Robertson,  122  Ala.  19.  Kingsbury  v.  Bazeley,  75  N.  H. 
330,  25  So.  229,  82  A.  S.  R.  80;  Law.  13,  70  Atl.  916,  139  A.  S.  R.  664,  20 
KDce  T.  Kitteridge,  21  Conn.  577,  56  Ann.  Cas.  1355.    See  also  WiUdS. 

Am.  Dec.  385  and  note;  Gravillon  v.       20.  In  re  Bertin,  245  Pa.  St  2601, 
Richards,  13  La.  293,  33  Am.  Deo.  563;    91  Atl.  669,  L.R.A.1915A  431. 
De  Sobry  v.  De  Laistre,  2  Ear.  &  J. 
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549.  Payment  of  Legacies  ia  Ancillary  Proceedings. — ^It  is  custom- 
ary for  the  payment  of  legacies  to  be  made  in  the  administration 
proceedings  at  the  domicU  of  the  testator.  This  is  founded  on  the 
reason  that  there  may  not  be  sufficient  assets  in  the  hands  of  the 
ancillary  administrator,  and  that  a  general  settlement  and  marshal- 
ing of  assets  may  be  necessary.  Hence  it  is  considered  to  be  safe, 
convenient,  and  orderly  that  as  a  rule  the  legatee  should  go  to  the 
administration  at  the  domicil.  But  there  are  well-established  excep- 
tions to  this  rule.  When  the  general  estate  at  the  domicil  has  been 
settled,  and  there  is  no  need  of  further  accounting  there,  an  excep- 
tion exists  and  a  legatee  may  then  present  his  claim  for  the  legai^ 
in  the  ancillary  jurisdiction.^  It  seems  that  whenever  the  assets  in 
the  ancillary  administration  are  ample  for  the  pa3rment  of  the  lega- 
cies as  well  as  the  decedent's  debts,  the  administrator  in  such  second- 
ary jurisdiction  may  at  his  discretion  make  payment  there  of  such 
legacies.'  In  some  states  legatees  may  sue  an  ancillary  administrator 
in  equity  for  an  account  of  the  assets  and  the  payment  of  their 
legacies.*  In  such  cases  the  assent  to  the  legacy  on  which  the  suit 
in  the  ancillary  jurisdiction  is  founded  may  be  one  made  by  the 
executor  in  the  douMciliary  jurisdiction,*  especially  when  all  parties 
interested  are  before  the  court.* 

550,  Actions  for  Legacies  in  Ancillary  Jurisdiction. — ^An  executor 
appointed  in  one  state,  but  residing  in  another,  and  who  has  collected 
assets  in  the  state  where  he  was  appointed,  which  he  has  not  brought 
into  the  other  state,  cannot  be  sued  there  for  the  purpose  of  recover- 
ing a  legacy  to  which  the  complainant  claims  to  be  entitled  under 
the  will  of  the  defendant's  testator.*  As  has  already  been  seen  lega- 
cies may  sometimes  be  paid  in  an  ancillary  instead  of  in  the  domi- 
ciliary jurisdiction.'  Not  only  may  a  legacy  in  this  manner  be 
paid  in  an  ancillary  jurisdiction  but  it  seems  that  in  some  exceptional 
cases  a  legatee  may  bring  suit  in  such  secondary  jurisdiction  for 
his  legacy,  especially  when  the  same  individual  is  the  personal  rep- 
resentative in  both  the  domiciliary  and  ancillary  jurisdictions.*  It 
has  also  been  held  that  a  suit  for  a  legacy  under  a  foreign  will  may 
be  brought  in  the  ancillary  jurisdiction  against  a  resident  heir  having 
possession  of  the  fund  out  of  which  the  legacy  is  payable,  although, 

1.  Oraveley  v.  Qraveley,  25  S.  C.   (Miss.)  642,  12  Am.  Dee.  588. 

1,  60  Am.  Rep.  478.    See  generally,      5.  Welch  v.  Adams,  152  Mass.  74, 
WiLiiS.  25  N.  E.  34,  9  LJI.A.  244. 

2.  Weleh  ▼.  Adams,  152  Mass.  74,       6.  Fngate  v.  Moore,  86  Va.  1045, 11 
25  N.  E.  34,  9  L.RJl.  244.  S.  E.  1063, 19  A.  S.  R.  926. 

3.  Olney  ▼.  AngeU,  6  R.  L  198,  73       7.  See  supra,  par.  549. 

Am.  Dec.  62.  8.  Graveley  v.  Graveley,  25  8.  G.  1, 

4.  Hamilton      t.      Cooper,      Walk.    60  Am.  Rep.  478. 
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as  a  general  rule,  such  suit  could  only  be  brought  against  the  executor 
in  the  state  having  jurisdiction  of  the  will.^ 

Actiona  by  Foreign  Executors  and  A'dminiatratora 

551.  Limitations  on  Power  of  Foreign  Representative  to  Bring 
Suits. — Since  a  grant  of  administration  has  generally  no  operation 
outside  of  the  state  from  whose  jurisdiction  it  waa  derived,*"  the  gen- 
eral rule  is  that  an  executor  or  administrator  cannot  sue  in  his  official 
capacity  in  the  courts  of  any  other  country  or  state  than  that  from 
which  he  derives  his  authority  to  act  in  virtue  of  the  letters  there 
granted  to  him.'*  The  disability  does  not,  however,  attach  to  the  sub- 
ject of  the  action,  but  to  the  person  of  the  plaintiff.**  He  cannot  sue, 
because  his  appointment  stops  at  the  boundary  of  the  state  which 
appointed  him.*'  A  suit  in  another  state  must  ordinarily  be  brought 
by  an  ancillary  administrator,**  or  the  foreign  representative  must 
take  out  ancillary  letters  in  the  state  of  the  forum,*'  or  must  be  clothed 
with  authority  by  the  laws  of  the  state  in  whose  courts  he  desires  to 
appear.**  Even  a  court  of  equity  has  no  jurisdiction  to  take  the 
personal  property  of  an  estate  situated  in  another  state  at  the  time 
of  the  death  of  the  decedent  out  of  the  hands  of  its  custodian  there, 
and  transfer  it  to  executors  in  the  state  of  domicil.*'  Hence,  where 
assets  of  an  estate  are  in  a  foreign  jurisdiction,  and  are  not  volun- 
tarily surrendered  to  the  domiciliary  representative,  he  cannot  sue 

9.  Montgomery  ▼.  Millikin,  5  Smeded  Doolittle  v.  Lewis,  7  Johns.  Ch.  (N. 
ft  M.  (Miss.)  151,  43  Am.  Dec.  507.       Y.)   45,  11  Am.  Dee.  389  and  note; 

10.  Davifl  y.  Smith,  5  Ga.  274,  48  Langhlin  v.  Solomon,  180  Pa.  St.  177, 
Am.  Dee.  279;  Fogate  v.  Moore,  86  36  Atl.  704,  57  A.  S.  R.  633;  Hare  v. 
Va.  1045,  11  S.  E.  1063,  19  A.  S.  B.  O'Brien,  233  Pa.  St.  330,  82  AtL  475, 
926.     See  snpra,  par.  532.  Ann.  Ca%1913B  624,  39  L.R.A.(N.S.) 

11.  Jefiferson  v.  Beall,  117  Ala.  436,  430;  Andrews  v.  Avory,  14  Grat.  (Va.) 
23  So.  44,  67  A.  S.E.  177;  Grayson  v.  229,  73  Am.  Dec.  355;  Pugate  v. 
Robertson,  122  Ala.  330,  25  So.  229,  Moore,  86  Va.  1045,  11  S.  £.  1063, 
82  A.  S.  B.  80;  Davis  t.  Smith,  5  Ga.   19  A.  S.  B.  926. 

274,48  Am.  Dee.  279;  Jackson  V.  John-       Notes:  35  Am.  Dec.  484;  0  L.B.A. 

Bon,34Ga.511,  89Am.  Dec.263;  Judy  245. 

T.Kelley,  11111.211,  50  Am.  Deo.  455;       12.  Petersen  v.  demical  Bank,  32 

Fletcher  v.  Sanders,  7  Dana  (Ky.)  345,   N.  Y.  21,  88  Am.  Dec.  298. 

32  Am.  Dec.  96  and  note;  Louisville,       13.  Dial  v.  Gary,  14  S.  C.  573,  37 

etc.,  B.  Co.  V.  Brantley,  96  Ky.  297,   Am.  Rep.  737. 

2S  S.  W.  477,  49  A.  S.  R.  291;  Glenn       14.  In  re  Viosca,  197  Pa.  St.  280, 

V.  Smith,  2  Gill  &  J.  (Md.)  493,  20'  47  Atl.  233,  51  L.R.A.  876. 

Am.  Dec.  452;   Goodwin  v.  Jones,  3       15.  Vroom  v.  Van  Home,  10  Paige 

Mass.  514,  3  Am.  Dec.  173;  Putnam    (N.  Y.)  549,  42  Am.  Dec.  94. 

T,  Pitney,  45  Minn.  242,  47  N.  W.  790,       Note :  76  Am.  Dec.  669. 

11  LJlA.  41;  Emmons  v.  Gordon,  140       16.  Leonard  v.  Putnam,  51  N.  H. 
Mo.  490,  41  S.  W.  998,  62  A.  S.  R.  247, 12  Am.  Rep.  106. 

734;  Leonard  v.  Putnam,  51  N.  H.  247,       17.  Lines  v.  Lines,  142  Pa.  St  149, 

12  Am.  Rep.  106;  McNamara  v.  Dwyer,   21  Atl.  809,  24  A.  S.  B.  487. 
7  Paige  (N.  T.)  239,  32  Am.  De<i.  627 ;    • 
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for  them  until  he  has  procured  ancillary  letters  or  an  ancillary 
administrator  has  been  appointed.*^  So  an  administrator  appointed 
in  one  state  cannot  maintain  a  suit  in  a  United  States  circuit  court 
for  another  state,  to  restrain  an  infringement  of  a  copyright  which 
belonged  to  his  intestate,  without  taking  out  ancillary  letters  in  such 
other  state.**  But  a  foreign  representative  may  sue  on  a  transaction 
to  which  he  was  a  party.*"  And  it  may  be  noted  here  that  where  a 
debtor  residing  in  a  foreign  country  comes  within  the  jurisdiction 
of  the  appointment  of  the  original  administrator,  so  that  he  can 
be  found  for  service  of  process,  he  is  suable  there,  and  a  plea  that 
he  is  liable  to  pay  only  to  the  administrator  appointed  at  the  place 
of  his  domicil  will  not  avail  to  defeat  the  action.*  The  right  of  a 
foreign  representative  to  sue  under  a  local  statute  for  the  death  of 
his  intestate  is  treated  elsewhere  in  this  work.* 

552.  Statutes  Permitting  Suits  without  Local  Letters. — ^In  a  num- 
ber of  jurisdictions  statutes  have  been  enacted  which  permit  foreign 
executors  and  administrators  to  bring  suits  therein  without  obtain- 
ing letters  testamentary  or  of  administration  from  the  local  courts.* 
Such  statutes  may  be  for  a  limited  purpose  only,  such  as  for  the  col- 
lection of  assets  due  the  estate,*  and  in  such  case  they  do  not  authorize 
an  action  for  tort  committed  against  the  decedent.*  In  some  states 
statutes  of  this  character  place  foreign  executors  and  administrators, 
with  respect  to  the  institution  and  maintenance  of  suits  upon  the 
same  footing  as  executors  or  administrators  who  have  obtained  their 
letters  testamentary  or  of  administration  in  such  state,  whenever  they 
produce  their  foreign  letters  duly  obtained  and  properly  authenti- 
cated.* But  generally  they  merely  remove  the  representative's  dis- 
ability to  sue  upon  any  cause  of  action  which  he  may  have  and  do 
not  usually  enlarge  his  rights  or  confer  upon  him  a  title  to  assete 
which  he  would  not  otherwise  own,'  nor  render  the  foreign  letters 
conclusive  upon  any  matter  except  the  removal  of  the  disability 
to  sue.*    Nor  does  a  statute  permitting  foreign  executors  and  admin- 

18.  Judy  V.  Kelley,  11  lU.  211,  50  330,  25  So.  229,  82  A.  S.  R.  80;  Moore 
Am.  Dec.  455;  Merrill  v.  New  England  v.  Tanner,  6  T.  B.  Men.  (Ky.)  42,  17 
Mut.  L.  Ins.  Co.,  103  Mass.  245,  4  Am.  Am.  Dec.  35. 

Rep.  548;  In  re  Prout,  128  N.  T.  70,       4.  Grayson  v.  Robertson,  122  Ala. 
27  N.  E.  948,  13  L.R.A.  104;  Maaa  v.  330,  25  So.  229,  82  A.  S.  K.  80. 
German  Sav.  Bank,  176  N.  Y.  377,  68       6.  Louisville,  etc.,  R.  Co.  v.  Brant- 
N.  E.  658,  98  A.  S.  R.  689.  ley,  96  Ky.  297,  28  S.  W.  477,  ^  A.  S. 

19.  Black  v.  Henry  G.  Allen  Co.,  42  R.  291. 

Fed.  618,  9  L.R.A.  433.  6.  Florida  Cent.,  etc.,  R.  Co.  v.  Snl- 

20.  Morse  v.  King,  73  N.  J.  L.  548,  livan,  120  Fed.  799,  57  C.  C.  A.  167, 
63  Atl.  986,  118  A.  S.  R.  702.  61  L.R.A.  410. 

1.  Equitable  L.  Assur.  Soc.  v.  Vogel,  7.  Moore  v.  Jordan,  36  Kan.  271, 
76  Ala.  441,  52  Am.  Rep.  344.  13  Pac.  337,  59  Am.  Rep.  650. 

2.  See  Death,  vol.  8,  pp.  736  et  seq.,  8.  Sneed  v.  Ewing,  5  J.  J.  Marsh. 
766  et  seq.  (Ky.)  460,  22  Am.  Dec.  4L 

3.  Grayson  ▼.  Robertson,  122  Ala; 
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istrators  to  maintain  suite  necessarily  divest  the  local  court  of  jutis- 
diction  to  ^ant  administration  of  the  effects  of  a  nonresident  dece- 
dent within  the  state,  and  it  seems  that  when  such  letters  are  granted 
to  a  defendant  after  commencement  of  a  suit  against  him  hy  a  foreign 
executor  the  grant  will  defeat  the  action  when  set  up  in  a  plea  puis 
darrein  continuance.*  The  rule  seems  to  be  that  the  right  of  action 
in  such  cases  will  be  defeated  by  the  appointment  of  a  personal  rep- 
resentative in  the  state  where  the  assets  are  situated  before  the  foreign 
administrator  has  reduced  them  to  possession.^* 

553.  Actions  on  Judgments  in  Favor  of  Foreign  Executors  and 
Administrators. — At  the  common  law  a  foreign  executor  may,  with- 
out taking  out  letters  of  ancillary  administration,  sue  in  his  own 
name  on  a  judgment  obtained  by  him  in  another  jurisdiction;** 
and  in  some  states  the  same  rule  has  been  declared  by  statute.** 
Generally,  therefore,  an  executor  or  administrator  who  has,  within 
the  jurisdiction  of  his  appointment,  obtained  a  judgment  against 
a  debtor  of  a  foreign  i^tate,  may  in  such  foreign  state  maintain  an 
action,  not  officially,  but  in  his  individual  capacity,  upon  such  judg- 
ment." The  reason  for  this  conclusion  is  found  in  the  theory  of 
the  merger  of  the  debt  in  the  judgment,  so  that  it  may  be  deemed 
his  personal  property.**  Even  a  statute  declaring  that  foreign  letters 
of  administration  shall  not  confer  any  of  the  powers  or  authority 
conferred  by  domestic  letters  does  not  prevent  a  domiciliary  admin- 
istrator who  has  obtained  a  judgment  in  the  state  of  his  residence 
from  maintaining  an  action  on  it  in  the  local  courts.** 

554.  Suits  by  Assignees  of  Foreign  Executors. — In  most  juris- 
dictions an  action  lies  on  a  claim  or  chose  in  action  assigned  to  the 
plainti£F  by  a  foreign  executor  or  administrator,  although  there  has 
been  no  probate  or  administration  in  the  state  in  which  the  suit  is 
brought**    Such  an  action  will  be  sustained  even  when  the  foreign 

9.  Bronghton  v.  Bradley,  34  Ala.  46  Pac.  82,  55  A.  S.  R.  66,  35  LJtA. 
694,  73  Am.  Dec  474.  492;  Hall  v.  Harrison,  21  Mo.  227,  64 

10.  Qrayson  ▼.  Robwtson,  122  Ala.  Am.  Dee.  225;  Andrews  v.  Avory,  14' 
330, 25  So.  229,  82  A.  S,  R.  80.  Grat.  (Va.)  229,  73  Am.  Dec  355. 

11.  Lewis  V.  Adams,  70  Cal.  403,  11  14.  Tittman  v.  Thornton,  107  Mo 
Pac  833,  59  Am.  Rep.  423;  McCully  500, 17  S.  W.  979,  16  L.R.A.  410. 

T.  Cooper,  114  CaL  258,  46  Pac.  82,  55  15,  Hare  v.  O'Brien,  233  Pa.  St.  330, 

A.  S.  K.  66,  35  L.BJk..  492;  Tittman  v.  82  AtL  475,  Ann.  Cas.  1913B  624  and 

Thornton,  107  Mo.  600, 17  S.  W.  979,  note,  39  L.R.A.(N.S.)  430. 

16  L.HA.  410.  16.  McCnlly  ▼.  Cooper,  114  Cal.  258, 

Note:  2  Eng.  Bui.  Cas.  91.  46  Pac  82,  55  A.  S.  R.  66,  35  LJI.A. 

12.  Tittman  v.  Thornton,  107  Mo.  492;  Campbell  v.  Brown,  64  la.  425, 
500, 17  8.  W.  979, 16  Ul.A.  410;  Hare  20  N.  W.  745,  62  Am.  Rep.  446;  Pnt- 
T.  O'Brien,  233  Pa.  St.  330,  82  AtL  475,  nam  v.  Pitney,  45  Minn.  242,  47  N.  W. 
Ann.  Cas.  1913B  624  and  note,  39  790,  11  L.R.A.  41;  Petersen  v.  Chem- 
L.BA.(N.S.)  430.  ical  Bank,  32  N.  T.  21,  88  Am.  Deo. 

13.  MeCully  v.  Cooper,  114  Cal.  268,  298. 
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executor  could  not  have  sued  upon  it  himself,*^  and  notwithstanding 
that  the  assignment  was  made  to  avoid  the  difficulty  arising  from 
the  incapacity  of  the  executor  to  sue.**  The  reasoning  on  which 
this  rule  is  hased  is  mainly  that  the  title  to  choses  in  action  bdong- 
ing  to  an  estate  vests  in  the  executor  and  that  he  may  do  what  the 
decedent  could  have  done  in  his  lifetime,  that  is,  assign  the  notes 
so  as  to  vest  title  in  his  assignee,  and  thus  enable  him  as  owner  to 
maintain  an  action  thereon  against  the  maker  in  the  courts  of  any 
state  in  which  the  assignee  resides.**  It  has  been  held,  however,  that 
an  executor  cannot  indorse  a  note  payable  to  the  testator  by  a  citizen 
of  another  state  so  as  to  give  the  indorsee  a  right  of  action  in  his 
own  name  in  the  latter  state.**  It  has  also  been  held  that  an  admin- 
istrator of  the  domicil  cannot  assign,  a  bond  and  mortgage  belong- 
ing to  the  estate  but  binding  property  located  elsewhere,  so  as  to 
enable  the  assignee  to  bring  suit  upon  them  in  such  other  juris- 
diction.* 

Actions  agcdntt  Foreign  Repre8«ntaHve$ 

555.  Immiinity  of  Foreign  Executors  and  Administrators  from 
Suit — The  rule  accepted  generally,  in  the  absence  of  exceptional  cir- 
cumstances, is  that  the  personal  representative  of  a  decedent  cannot 
be  sued  in  a  state  other  than  that  of  his  appointment.*  And  the 
provisions  of  the  United  States  statutes  enabling  civil  suits  to  be 
brought  against  persons  in  their  individual  capacity,  either  in  the 
district  whereof  they  are  inhabitants,  or  in  which  tiiey  are  found 
at  the  time  of  serving  the  writ,  do  not  apply  to  executors  and  admin- 
istrators, for  the  reason  that  their  authority  is  limited  to  the  terri- 
tory of  the  state  from  which  it  is  derived.*  In  jurisdictions  hold- 
ing that  a  foreign  executor  or  administrator  cannot  be  sued  in  any 
state  other  than  that  of  his  appointment,  the  courts  accept  the  logical 
conclusion  that  a  judgment  rendered  in  a  foreign  jurisdiction  against 
a  personal  representative  appointed  in  another  state  is  void,  whether 
objection  is  or  is  not  made  to  the  exercise  of  jurisdiction  by  the 

17.  Putnam  v.  Pitney,  45  Minn.  242,  23  So.  44,  67  A.  S.  R.  177:  Davis  ▼ 
47  N.  W.  790,  11  L.R.A.  41;  Johnson  Smith,  5  Oa.  274,  48  Am.  Dec.  279; 
V.  Wallis,  112  N.  Y.  230, 19  N.  E.  653,  Fletcher  v.  Sanders,  7  Dana  (Ky.)  345l 
8  A.  S.  R.  742,  2  L.R.A.  828.  32  Am.  Dec.  96  and  note;  Goodwin  ▼. 

18.  Petersen  v.  Chemical  Bank,  32  Jones,  3  Mass.  814,  3  Am,  Dee.  173; 
N.  Y.  21,  88  Am.  Dec.  298  and  note.  Emmons  v.  (Jordon,  140  Mo.  490,  41 

19.  Campbell  v.  Brown,  64  la.  425,  S.  W.  998,  62  A.  8.  R.  734;  Doolittle 
20  N.  W.  745,  52  Am.  Rep.  446.  v.  Lewis,  7  Johns.  Ch.  (N.  T.)  45,  11 

20.  Steams  v.  Bnmham,  6  Greenl.  Am.  Dee.  389  and  note. 

(Me.)  261, 17  Am.  Dec.  228  and  note.       Notes:  35  Am.  Dec.  484;  27  USA. 

1.  Dial  V.  Gary,  14  S.  C.  573,  37   101. 

Am.  Rep.  737.  8.  Note:  27  LJI.A.  108. 

2.  Jefferson  v.  Beall,  117  Ala.  436. 
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foreign  court,  and  whether  the  judgment  is  against  the  same  or  a 
different  representative.*  It  has  also  been  held  that  since  an  admin- 
istrator has  no  authority  outside  of  the  state  in  which  he  is  appointed, 
and  cannot  he  sued  in  another  state  without  an  appointment  there^ 
he  will  not  be  deemed  guilty  of  a  devastavit  for  failing,  after  notice, 
to  defend  an  ejectment  suit  in  another  state  brought  against  a  grantee 
with  warranty  of  his  intestate.*  But  though  it  is  generally  conceded 
bat  no  suit  may  be  brought  against  a  foreign  administrator  in  which 
execution  could  issue  against  the  real  estate  of  the  decedent,*  that 
executors  and  administrators  may  be  sued  only  in  the  state  where 
they  are  appointed  is  sometimes  confined  to  claims  and  liabilities 
resting  wholly  upon  their  representative  character.'  And  in  some 
states  the  rule  which  has  been  announced,  that  a  foreign  executor 
within  the  jurisdiction  is  liable  to  suit  by  a  resident  creditor  of  his 
decedent,'  trenches  unduly  on  the  jurisdiction  of  another  court  already 
attached  except  when  such  suit  or  when  the  action  would  expose 
parties  subject  to  such  jurisdiction  to  inequitable  burdens.*  Also, 
a  distinction  has  been  drawn  between  actions  at  law  and  in  equity, 
the  latter  being  allowed.^*  Of  course  a  foreign  representative  may 
be  sued  when  he  takes  out  ancillary  letters.** 

556.  Accountability  of  Representative  in  Foreign  Jurisdictions. — 
Since  he  cannot  be  sued  in  the  courts  of  other  states  the  general 
rule  is  that  a  foreign  executor  or  administrator  cannot  be  caHed  on 
for  an  account  of  his  administration  in  the  courts  of  an  alien  juris- 
diction,*' even  for  mismanagement  and  waste  of  the  funds  of  the 
estate.*'  Nor,  as  a  rule,  may  an  ancillary  administrator  recover 
property  brought  into  the  state  of  ancillary  administration  by  the 
foreign  executor  or  administrator.**  Certain  well  recognized  excep- 
tions exist  in  regard  to  the  immunity  of  a  foreign  executor  or  admin- 
istrator from  being  compelled  to  account  in  the  courts  of  any  other 
jurisdiction.  One  of  these  is  where  the  foreign  'representative  actu- 
ally intermeddles  with  assets  located  in  the  state  in  which  the  suit 
is  brought.    So,  it  is  held,  if  an  executor  or  administrator  goes  into 

4.  Jefferson  v.  BeaO,  117  Ala.  436,  Note:  6  A.  S.  R.  184. 

23  So.  44,  67  A.  S.  R.  177.  9.  Langhlin  v.  Solomon,  180  Pa.  St. 

Note:  27  L.R.A.  101.  177,  36  Atl.  704,  57  A.  S.  R.  633. 

6.  Davis  V.  Smith,  5  Ga.  274,  48  10.  De  Coppet  v.  Cone,  199  N.  Y. 
Am.  Dec.  279.  56,  92  N.  E.  411, 139  A.  S.  B.  844,  20 

8.  Borden  v.  Borden,  5  Mass.  67,  4  Ann.  Gas.  841. 
Am.  Dec.  32.  11.  Hopper  v.   Hopper,  125  N.   i 

7.  Johnson  v.  Wallia,  112  N.  Y.  230,  400,  26  N.  E.  457, 12  LJI.A.  237- 

19  N.  E.  653,  8  A.  S.  R.  742,  2  L.R.A..     12.  Beeler  v.  Duim,  3  Head  (Tenn) 
828.  87, 75  Am.  Dec.  761. 

8.  Evans  v.  Tatem,  9  Serg.  ft  R.      18.  Jackson  ▼.  Johnson,  34  Q*.  51-. 

(Pa.)  252, 11  Am.  Dec  717  and  note;  89  Am.  De«.  263  and  note.  

Langhlin  v.  Solomon,  180  Pa.  St  177,      14.  Williamson    v.    Mobile    oaam 
36  AtL  704,  57  A.  S.  R.  633.  Bank,  7  Ala.  906,  42  Am.  Dee.  61 
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another  state,  and  without  taking  out  new  letters  of  administrsr 
tion  collects  debts  or  other  assets  of  his  decedent  found  there,  he 
may  be  sued  in  the  courts  of  that  state  by  any  creditor  there  and 
held  liable  to  the  extent  of  the  assets  so  collected.^^  Another  ex- 
ception is  that  where  a  foreign  executor  or  administrator  comes 
within  the  jurisdiction  of  courts  of  another  state,  bringing  with  him 
funds  or  property  belonging  to  the  trust  estate,  he  may  there  be 
held  accountable  to  the  extent  of  the  assets  brought  within  its  bounda- 
ries,** especially  when  the  assets  have  been  wrongly  converted  by 
him  to  his  own  use.*'  It  has  been  ruled  that  in  such  cases  it  cannot 
be  said  that  the  suit  is  against  him  in  his  official  capacity,  but  on 
the  ground  of  a  personal  trust,  which  makes  him  liable,  imder  cer- 
tain circumstances,  to  account  in  a  court  of  equity.**  But  it  seems 
that  the  nature  and  extent  of  his  liability  when  thus  sued  will 
depend  upon  the  laws  of  the  state  or  country  from  which  he  derived 
his  authority  to  administer  the  assets  of  the  decedent.**  And  it 
has  been  held  that  an  administrator  de  bonis  non  cannot  sue  for 
assets  collected  by  the  former  administrator  in  a  foreign  state,  when 
the  latter  is  responsible  under  the  laws  of  such  state  for  the  dispo- 
sition of  such  assets.*"  Sometimes,  moreover,  the  accountability  of  a 
foreign  representative  with  respect  to  property  brought  into  the  state 
is  broadly  denied.*  Corresponding  to  the  rule  that  a  foreign  executor 
or  administrator  may  be  held  accountable  in  another  state  for  assets 
of  the  estate  brought  into  such  jurisdiction,  the  rule  has  been  declared 
as  sustained  by  the  authorities,  that  an  ancillary  administrator  resi- 
dent within  tlie  jurisdiction  of  the  domicil  of  the  decedent,  and 
having  there  assets  of  the  decedent,  may  be  compelled  to  account 
there  for  his  administration  of  all  assets  under  the  control  of  that 
jurisdiction.* 

\   XV.  Public,  "Special,  and  Tbmpobaky  Administratobs 

557.  Public  Administrators. — ^In  some  states  the  office  of  public 
administrator  has  been  created  by  statute.'  Under  such  laws  it  becomes 
the  duty  of  the  public  administrator  to  take  immediate  possession 

16.  Fugate  v.  Moore,  86  Va.  1046,  (Va.)  229,  73  Am.  Dec.  355. 

11  S.  E.  1063, 19  A.  S.  R.  926.  19.  McNamara  v.  Dwyer,  7  Paige 

16.  Atchison  v.  Lindsey,  6  B.  Hon.  (N.  Y.)  239,  32  Am.  Dec.  627. 
vKy.)  86, 43  Am.  Dec.  153;  McNamara  20.  Dorsey  v.  Dorsey,  5  J.  J.  Maish. 
V.  Dwyer,  7  Paige  (N.  Y.)  239,  32  Am.  (Ky.)  280,  22  Am.  Dec.  33. 

Dec.  627;  Beeler  v.  Dunn,  3  Head  1-  Eedenberg  v.  Hedenberg,  46 
(Tenn.)  87,  75  Am.  Dec.  761.  •  Conn.  30,  33  Am.  Rep.  10. 

Note:  9  L.R.A.  246.  2.  Cureton  t.  Mills,  13  S.  C.  409,  36 

17.  Cotrer  v.   Tennessee,  98  Miss.  Am.  Rep.  700. 

841,  54  So.  434,  Ann.  Cas.  1912B  344,  S.  Beckett  v.  Selover,  7  Cal.  215,  68 
35  L.R.A.(N.S.)  333.  Am.  Dec.  237;  State  v.  Elliott,  157  Mo. 

18.  Andrews    ▼.    Avoiy,    14    Orat.    609,  57  S.  W.  1087,  80  A.  S.  B.  643. 
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of  the  estate  of  any  person  dying  without  known  heiis,  without  any 
prior  appointment  of  the  probate  court,  but  subject  to  its  directicoi 
and  control.  When  he  does  so,  he  holds  as  special  administrator 
and  must  afterwards  have  a  judicial  grant  of  administration  to  him 
in  each  particular  case  before  he  can  regularly  administer  upon  the 
estate.  But  it  has  been  held  that  the  omission  to  issue  letters  of 
administration  to  him  is  not  fatal  where  the  court  makes  a  regular 
order  that  such  letters  shall  issue,  and  where  under  the  statute  no 
oath  or  bond  is  required  of  him  as  a  condition  precedent  to  their 
issuance;  these  conditions,  usually  required  on  the  qualification  of  a 
personal  representative,  being  fulfilled  by  the  public  administrator's 
official  oath  and  bond.*  The  sureties  on  his  official  bond  are  liable 
for  misfeasance  and  devastavits  committed  by  him  in  like  manner 
as  are  sureties  on  administration  bonds  in  the  case  of  ordinary 
estates.*  All  provisions  of  the  general  probate  law  not  inconsistent 
with  those  specially  relating  to  the  powers  and  duties  of  a  public 
administrator  are  as  much  applicable  to  him  as  to  any  other 
administrator.* 

558.  Special  or  Temporary  Administrator. — ^In  a  number  of  juris- 
dictions a  special  or  temporary  administrator  may  be  appointed  under 
certain  conditions.'  The  reason  for  this  practice  rests  in  the  fact 
that  estates  of  decedents  frequently  become  involved  in  protracted 
litigation,  thereby  being  exposed  fo  great  waste  and  losses  if  there 
is  no  authorized  agent  to  collect  the  debts  and  preserve  the  assets 
in  the  interim.*  The  occasion  for  such  an  appointment  usually  arises 
when  for  some  cause,  such  as  a  pendency  of  a  suit  concerning  the 
proof  of  the  will,  regular  administration  is  delayed.*  Obviously, 
therefore,  the  powers  and  duties  of  a  special  administrator  are  lim- 
ited,** and  do  not  include  authority  to  settle  or  distribute  the  estate  ** 
or  to  sell  land  for  any  purpose.**  Generally  they  are  restricted  to 
the  conservation  and  preservation  of  personal  property  of  the  decedent 
until  a  regular  administrator  can  be  appointed.'*     And  it  is  the 

4.  Beckett  v.  Selover,  7  Cal.  215,  68       9.  Long  v.  Burnett,  13  la.   28,  81 
Am.  Dec.  237.  Am.  Dec.  420;  In  re  Guye,  54  Wash. 

5.  State  V.  ElUott,  157  Mo.  609,  57  264.  103  Pac.  25,  132  A.  S.  R.  1111. 
S.  W.  1087,  80  A.  S.  R.  643.  10.  Note:  135  A.  S.  R.  336. 

6.  Beckett  v.  Selover,  7  Cal.  215,  68       11.  Baumgartner  v.  McKinnon,  137 
Am.  Dec.  237.  Ga.  165,  73  S.  E.  518,  38  L.R.A.(N.S.) 

7.  Neal  v.  Boykin,  129  Ga.  676,  59  824;  Long  v.  Burnett,  13  la.  28,  81 
S.  E.  912,  121  A.  S.  R.  237;  Baum-  Am.  Dec.  420. 

gartner  v.  McKinnon,  137   Ga.   165,  12.  Long  v.  Burnett,  13  la.  28,  81 

73  S.  E.  518,  38  L.R.A.(N.S.)   824;  Am.  Dec.  420. 

State  V.  TomUnson,  16  Ind.  App.  662,  13.  Fields  v.  Case,  137  Ga.  147,  72 

46  N,  E.  1116,  59  A.  S.  R.  335;  Long  S.   E.   899,   Ann.    Cas.   1913A   1266; 

V.  Burnett,  13  la.  28,  81  Am.  Dec.  420.  Baumgartner  v.  McKinnon,  137   Ga. 

Note:  135  A.  S.R.  336.  165,  73   S.  E.  518,  38  L.R.A.(N.S.) 

8.  Sigoumey    v.    Sibley,    22    Pick.  824;  State  v.  Tomlinson,  16  Ind.  App. 
(Mass.)  507,  33  Am.  Dec  762.  662,  45  N.  E.  1116,  59  A.  S.  R.  336; 
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duty  of  a  special  administrator  to  turn  over  the  estate  to  the  r^u- 
larly  appointed  administrator  or  executor,  on  his  appointznent/* 
which  generally  works  a  revocation  of  the  special  letters.^'  A  special 
or  temporary  administrator  is  usually  required  to  give  a  bond,  but 
it  has  been  held  that  no  action  can  be  brought  thereon  until  th« 
appointment  of  a  permanent  administrator.*' 

559.  Administrators  Pendente  Lite  Generally. — In  practically  all 
jurisdictions  to-day  the  courts  have  power  to  appoint  special  or  tempo- 
rary administrators  pendente  lite.*'  And  it  has  been  held  that  where 
the  statute  provides  for  the  issuance  of  letters  of  administration  "pro 
tern,"  a  grant  of  letters  "pendente  lite"  is  not  invalid,  though  it  seems 
that  good  practice  requires  that  the  statutory  designation  be  used.** 
An  administrator  pendente  Ute  may  always  be  appointed  where  the 
appointment  of  a  general  administrator  is  delayed  for  any  reason,  or 
when  a  contest  as  to  the  will  is  being  carried  on  in  the  same  or  in 
another  court,  or  when  there  is  an  appeal  pending  as  to  proceedings 
on  removal  of  an  executor  or  administrator.  As  a  rule  hiB  authority 
ceases  with  the  termination  of  the  litigation,**  but  when  he  is  appointed 
during  the  contest  of  a  will  his  letters  continue  in  force  during  the 
pendency  of  an  appeal  from  the  lower  court  to  the  supreme  court.** 
The  statutory  rule  as  to  preferential  right  to  administration  does 
not  operate  as  to  administration  pendente  lite.  The  court  should  not 
appoint  nominees  of  either  party,  but  indifferent  persons  should  be 
selected,  except  in  certain  eases  where  executors  may  be  appointed 
pendente  lite.  If  there  is  a  wrongful  exercise  of  the  power  of  appoint- 
ment an  {^peal  lies,  but  not  because  the  f^pointee  is  objectionable  to 
the  parties.  It  seems  that  any  party  in  interest  may  apply  for  the 
appointznent  of  such  an  administrator,  or  it  may  be  made  by  the 
court  on  its  own  motion  without  notice  to  the  parties.*  When  ap- 
pointed, an  administrator  pendente  lite  is  not  regarded  as  the  repre- 
sentative or  agent  of  the  parties  suggesting  the  appointment,  but  as 
the  administrator  in  charge  of  the  estate  by  virtue. of  the  appoint- 
ment of  the  court  and  in  effect  as  officers  of  the  court'    It  seema 

Long  ▼.  Burnett,  13  la.  28,  81  Am.  Dec.  18.  Fisk  v.  Norvel,  9  Tex.  13,  68 

420;  Zimmer  v.  Saier,  155  Micfa.  388,  Am.  Dec.  128. 

119  N.  W.  433,  130  A.  S.  B.  676  and  19.  Davenport  v.  Davenport,  68  N. 

note.  J.  Eq.  611,  60  AU.  379,  6  Ann.  Caa. 

14.  Zimmer  v.  Saier,  165  Mich.  388,  261. 

119  N.  W.  433,  130  A.  S.  B.  575  and  20.  State  v.  Ouinotte,  166  Mo.  613, 

note.  57  S.  W.  281,  50  L.R.A.  787. 

16.  State  V.  Tomlinson,  16  Ind.  App.  1.  Davenport  v.  Davenport,  68  K. 

662,  45  N.  W.  1116,  59  A.  S.  R.  335.  J.  Eq.  611,  60  Atl.  379,  6  Ann.  Caa. 

16.  Banmeartner  v.  McEinnon,  137  261  and  note.    See  supra,  par.  23. 
aa.l65,73S.  E.  618,  38L.E.A.(N.S.)  2.  Davenport  v.  Davenport,  68  N. 
824.  J.  Eq.  611,  60  AtL  379,  6  Ann.  Caa. 

17.  Clark  v.  Knox,  70  Ala.  607,  46  26L 
Am.  Rep.  93. 
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to  be  the  lule  in  most  jurisdictions  that  administrators  pendente  lite 
are  governed  by  the  same  rules  as  general  administrators.  The  pow- 
ers and  duties  of  the  former  are  no  greater  or  no  less  than  those  of 
the  latter  except  that  they  have  no  authority  to  sell  the  goods  of 
&e  deceased.  The  administrator  pendente  lite  is  to  do,  while  his 
office  lasts,  whatever  an  administrator  should  do  to  protect  the  inter- 
estB  of  the  estate  confided  to  his  care.* 

560.  Administrators  Pendente  Minoritate,  Animi  Vitio  ftnd  Ab- 
sentia.— ^Formerly  the  law  recognized  the  grant  of  letters  of  admin- 
istration durante  minoritate  executoris  when  the  executor  was  under 
seventeen  years  and  letters  of  administration  durante  minoritate 
administratoris  when  the  person  entitled  to  general  letters  of  admin- 
istration was  under  the  age  of  twenty-one.  In  each  case  the  grant 
of  the  e9>ecial  letters  lasted  until  the  ages  mentioned  were  respectively 
reached  by  the  person  entitled  to  serve  as  personal  representative. 
By  38  Geo.  Ill,  c.  87,  sees.  6  &  7,  the  two  offices  were  assimilated.* 
As  in  the  case,  of  administrators  pendente  lite  the  normal  rules  as 
to  prior  rights  over  the  appointment  of  admiitistrators  do  not  apply 
in  the  selection  of  one  to  serve  as  administrator  durante  minoritate. 
Accordingly  the  court  has  general  discretion  as  to  the  selection  of 
the  appointee.'  In  England  when  the  next  of  kin  is  of  unsound 
mind,  although  no  inquisition  so  finding  has  been  made,  it  was 
and  still  aeons  to  be  the  practice  to  grant  administration  for  the  use 
and  benefit  of  the  lunatic  durante  animi  vitio,  and  such  administra- 
tor thereupon  becomes  entitled  to  ^  transfer  of  any  funds  belonging 
to  the  estate  of  the  deceased.*  In  the  United  States  it  is  custom- 
ary to  pass  over  minors  and  lunatics  and  to  grant  general  letters 
of  administration  to  the  person  among  those  competent  who  has  the 
best  right  to  be  appointed.'  However,  it  seems  that  in  some  states 
letters  of  administration  may  be  granted .  during  the  time  of  the 
minority  or  during  the  time  of  the  absence  of  the  person  entitled 
to  the  letters  of  administration.*  In  England,  if  the  person  entitled 
to  letters  of  administration  is  beyond  seas,  a  grant  of  administration 
may  be  made  to  another  pendente  absentia.*  Upon  the  return  of 
the  absentee  it  seems  that  these  letters  of  administration  inomediately 
determine,**  but  a  payment  made  to  the  administrator  pendente 
•beentia -would  appear  to  be  good  if  made  after  the  return  of  the 

S-  Note:  6  Ann.  Cas.  266.  8.  State  v.  Gninotte,  166  Mo.  613, 

*•  Note:  2  Eng.  Rnl.  Caa.  118.  67  S.  W.  281,  50  L.R.A.  787. 

8.  Hex  V.  Bettesworth,  2  Stra.  892,  9.  Clare's  Case,  1  Lutw.  342,  2  Eng. 

'  Eng.  Rnl.  Caa.  117.  Rnl.  Cas.  121  and  note. 

»•  Ex  p.  Evelyn,  2  Myl.  ft  K.  3,  2  10,  State  v.  Gninotte,  166  Mo.  S13, 

«8-  Rnl.  Caa.  119  and  note.  57  S.  W,  281,  50  L.a.A.  787. 

7.  Kote:  2  Eng.  BoL  Cam.  US. 
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person  entitled  to  regular  letters  if  the  payment  was  made  without 
notice  of  his  return,** 

561.  Limitatioiis  as  to  Actions  by  Special  Administrators. — A  spe- 
cial or  temporary  administrator  may  take  steps  with  a  view  of  col- 
lecting and  preserving  the  estate,  including  certain  litigation/'  such 
as  the  bringing  of  suits  for  the  collection  of  debts  or  personal  prt^ 
erty  of  the  decedent.**  On  the  other  hand  he  cannot  sue  to  recover 
real  estate  **  or  to  set  aside  the  appointment  of  a  permanent  admizt- 
istrator.*'  The  appointment  of  a  temporary  administrator  does  not 
constitute  representation  upon  the  estate  of  a  decedent  so  as  to  start 
the  statute  of  limitations  to  running  against  either  the  estate  **  or 
the  creditors.*'  But  when  a  policy  of  fire  insurance  required  cer- 
tain notices  to  be  given  by  the  insured  or  his  personal  r^resentative 
within  a  designated  time,  it  was  held  that  the  failure  to  apply  for 
a  temporary  administrator  and  to  endeavor  through  him  to  give 
the  notices  required  by  the  policy  and  essential  to  perfect  the  cause 
of  action,  and  then  to  have  suit  brought  therefor  within  the  period 
stipulated,  operated,  in  the  absence  of  excuse,  to  preclude  action  there- 
after.** 

XVI.  Executors  Db  Sow  Tort 

Nature  uTid  Existence  of  Office 

562.  Definitioii  of  Executors  De  Son  Tort — The  term  executor  de 
son  tort  has  been  variously  defined,  but  all  the  definitions  are  sub- 
stantially similar.**  At  common  law  an  executor  de  son  tort  is  one 
who,  without  authority  from  the  deceased  or  the  court  of  probate, 
does  such  acts  as  belong  to  the  officer  of  an  executor  or  administrator.** 
Accordingly  it  is  said  that  he  is  one  who  of  his  own  authority  enters 
into  the  possession  or  assumes  the  management  of  *  or  intermeddles 

11.  Clare's  Case,  1  Lntw.  342,  2  Eng.  18.  Matthews  v.  American  Gent  Ins. 
Rnl.  Cas.  121.  Co.,  154   N.  Y.  449,  48  N.  E.  751, 

12.  Baamgartner  v.  HcEiimon,  137  61  A.  S.  R.  627,  38  L.RA.  433.    See 
Oa.  165,  73  S.  £.  618,  38  LJtA.(N.S.)  Insurance. 

824.  19.  Notes:  85  Am.  Deo.  423;  98  A 

18.  Neal  ▼.  Boykin.  129  Ga.  676,  59  S.  R.  Ifl3. 

S.  E.  912, 121  A.  S.  R.  237.  20.  Grace  v.  Seibeit,  235  M.  190,  86 

14.  Bauingartnep  v.  McKinnon,  137  N.  E.  308,  22  L.R.A(NA)  901;  John- 

Ga.  165,  73  S.  E.  518,  38  LJt.A.(N.S.)  ston  v.  Duncan,  3  Litt.  (Ky.)  163,  14 

824.  Am.  Dec.  54;  Pickering  v.  Thompson, 

16.  Neal  v.  Boykin,  129  Ga.  676,  59  24  Ont.  L.  Rep.  378,  Axm.  Cas.  1912A 

S.  E.  912, 121  A.  S.  R.  237.  530. 

16.  Baumgartner  v.  McKinnon,  137  Notes:  98  A  8.  R.  193;  12  UtA. 
Ga.  165,  73  S.  E.  518,  38  L.R.A.(N.S.)  187. 

824  and  note.  1.  Johnston  ▼.  Dnncan,  3  Litt.  (Ky.) 

17.  Long  V.  Bnmett,  13  Iowa  28.  81   163, 14  Am.  Dec.  54;  Morris  v.  Joseph, 
Am.  Dee.  420.  1  W.  Va.  256,  91  Am.  Dec.  386. 
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with  the  pr(^>erty  of  a  decedent,'  or  is  a  quasi-executor.  bat  only 
for  the  parpose  of  being  sued  or  made  liable  for  the  assets  with  which 
ke  has  intermeddled.'  A  statutory  definition  is  to  the  effect  that 
any  person  who  intermeddles  with,  embezzles,  alienates,  wastes,  or 
destroys  any  of  the  personal  estate  of  a  deceased  person  shall  be  liable 
to  the  creditors  and  others  aggrieved  as  an  executor  in  his  own 
wrong,  "in  double  the  value  of  the  estate  so  intermeddled  with,  embez- 
zled, alioiated,  wasted,  or  destroyed.*  In  all  cases  it  seems  no  one 
can  be  an  executor  de  son  tort  in  r^ard  to  land  but  only  as  to 
the  personal  estate,'  for  any  injury  to  the  realty  is  considered  gen- 
erally as  a  wrong  to  the  heir  or  devisee.* 

563.  Absence  of  Regular  Administration  as  Prerequisite;  Abolition 
of  Office. — A  fraudulent  grantee  in  possession  has  been  charged  aa 
an  executor  de  son  tort,  although  there  was  a  rightful  executor  or 
administrator.'  But  generally  one  who  intermeddles  after  letters 
testamentary  or  of  administration  have  been  issued  cannot  be  held 
aa  an  executor  de  son  tort; '  for  if  a  sb'anger  gets  possession  of  the 
goods  of  the  deceased  after  probate  or  administration  granted,  he  is 
a  trespasser  to  such  executor  or  administrator  and  may  be  sued  as 
such.*  Indeed,  the  common  law  doctrines  of  executors  de  son  tort 
are  inconsistent  with  the  general  principles  and  policy  of  the  statutes 
of  many  of  the  states  regulating  the  administration  and  settlement 
of  the  estates  of  deceased  persons,  and  without  specific  statutory  aid  the 
courts  have  effectually  abolished  the  office.**  It  has  been  stated  that 
there  can  be  no  executor  de  son  tort  where  the  statutes  on  the  subject 
of  administration,  taken  together  as  forming  one  entire  system,  are 
wholly  repugnant  to  and  inconsistent  with  the  common  law  in  that 
lespeci*^  In  some  states  the  office  has  been  expressly  abolished  by 
statute.** 

CreaHon  of  Liability 

564.  Acts  Constituting  One  Executor  De  Son  Tort — At  the  early 
common  law  the  courts  were  very  strict  with  regard  to  intermeddling 

2.  Grace  v.  Seibert,  23S  lU.  190,  85  8.  Norfleet  v.  Riddick,  14  N.  C.  221, 

N.  E.  308,  22  L.R.A.(N.S.)  301;  Brown  22  Am.  Dec.  717. 

T.  Sallivan,  22  Ind.  359,  85  Am.  Dec.  Note:  98  A.  S.  R.  198. 

421  and  note.  9.  Word  v.  Bevill,  10  Ala.  197,  44 

S.  Grace  t.  Seibert,  236  HI.  190,  85  Am.  Dec.  478;  Chamberlayne  v.  Tem- 

N.  B.  308,  22  L.R.A.(N.S.)  301.  pie,  2  Rand.  (Va.)  384,  14  Am.  Dec. 

4.  Emery  v.  Benj,  28  N.  H.  473,  61  786. 

Am.  Dec.  622.  10.  Pryor  v.  Downey,  50  CaL  388, 

5.  Pryor  ▼.  Downey,  SO  CaL  388, 19  19  Am.  Rep.  656;  Baboume  v.  Pay,  29 
Am.  Rep.  656.  Ohio  St.  264,  23  Am.  Rep.  741. 

6.  Note:  86  Am.  Dee.  423.  Note:  98  A.  S.  R.  192. 

7.  Babcock  ▼.  Booth,  2  Hill  (N.  Y!)  11.  Rozelle  v.  Harmon,  103  Mo.  339, 
181,  38  Am.  Dec  578;  Chamberlayne  16  8.  W.  432, 12  L.RJL.  187  and  note. 
V.  Temple,  2  Rand.  (Va.)  384, 14  Am.  12.  Note:  98  A.  S.  R.  191. 

Dec  786. 
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with  the  affairs  of  a  decedent,  and  correspondingly  quick  to  charge 
the  intenneddler  as  an  executor  of  hia  own  wrong ;  *•  but  at  a  later 
period  the  rule  became  established  that  the  intermeddling  must  involve 
an  assumption  of  the  right  to  control  or  dispose  of  the  effects  of 
the  estate.*'  So  the  established  rule  came  to  be  that  the  office  would 
arise  from  any  acte  characteristic  of  the  office  of  a  rightful  ^ecator 
and  which  may  be  regarded  as  indicia  of  representation  "  or  whii^ 
evince  a  legal  conirol  by  possession,  direction,  or  otherwise,**  as,  foa- 
example,  the  collection  of  money,  payment  of  debts,  or  the  like.** 
Thus  a  person  {^pointed  by  an  agent  to  sell  the  principal's  goods 
and  to  collect  debts  due  him  becomes  an  executor  de  son  tort,  if  he 
continues  to  act  after  the  principal's  death  and  after  receiving  notice 
from  the  agent  that  the  agency  is  at  an  end.*"  The  same  is  true 
of  one  who  uses  a  growing  crop  belonging  to  the  deceased  at  his 
death,**  or  lives  in  his  house  and  carries  on  his  trade  therein.** 
And  since  one  who  takes  charge  of  an  estate  of  an  intestate  must 
hold  and  account  therefor  to  the  widow  and  minor  heirs  in  the 
proportion  fixed  by  statute,  it  has  been  held  that  if  such  pers(m 
attempts  to  carry  out  the  instructions  of  the  intestate  for  a  different 
disposition  of  the  estate,  he  may  be  held  liable  as  an  executor  de 
son  tort.*  Again,  on  the  theory  that  the  lawful  executor  or  admin- 
istrator is  unable  to  sue  the  grantee  or  to  set  aside  a  fraudulent  con- 
veyance except  as  agent  for  the  creditors,*  one  who  takes,  or  has  in 
his  possession,  property  of  a  deceased  person  under  a  fraudulent  con- 
veyance from  him  has  been  held  thereby  to  become  an  executor  de 
son  tort.*  Similarly  it  has  been  held  that  a  fraudulent  assignee  or 
his  administrator  may  be  in  like  manner  liable  as  executor  de  son 
tort  to  the  creditors  of  a  deceased  debtor  by  whom  the  assignment 
was  made.*  What  facts  constitute  one  an  executor  de  son  tort  is 
a  question  of  law  for  the  court,  but  the  determination  of  the  facts, 
if  tiiey  are  in  controversy,  is  for  the  jury.* 

IS.  Debesae  v.  Napier,  1  McCord  L.  20  Hooper  v.  SummeTsett,  Wi^itw. 

(S.  C.)  106, 10  Am.  Deo.  658;  Hooper  16, 12  Rev.  Rep.  708, 12  Eng.  BoL  Cas. 

V.  Sninmersett,  Wightw.  16,  12  Rev.  70. 

Rep.  708,  12  Eng.  Rnl.  Caa.  70.  1.  Rohn  v.  Rohn,  204  HL  184,  68 

14.  Givens  v.  Higgins,  4  McCord  L.  N.  E.  369, 98  A.  S.  R.  185. 
(S.  C.)  286, 17  Am.  Dee.  742.  -2.  See  snpra,  par.  310. 

Note:  98  A.  S.  R.  193.  3.  Hopkisfi   v.    Towns,   4  6.  Mod. 

15.  Ansley  v.  Baker,  14  Tex.  607,  ^  (Ky.)  124,  39  Am.  Dee.  497;  Norfleet 
Am.  Dec.  136.  v.  Riddick,  14  N.  C.  221,  22  Am.  Dec. 

16.  Emery  v.  Berry,  28  N,  H.  473,  717;  Bailey  v.  Miller,  27  N.  C.  444,  44 
61  Am.  Dee.  622.  Am.  Dec.  47.     , 

17.  Givens  v.  Higgins,  4  McCord  L.  Note :  98  A.  S.  R.  200. 

(S.  C.)  286,  17  Am.  Dec.  742.  4.  McMorine  v.  Storey,  20  N.  C.  329, 

18.  Turner  v.  Child,  12  N.  C.  25, 133,  34  Am.  Dec.  374. 

331,  17  Am.  Dec.  555  and  note.  6.  Ward  v.  Bevill,  10  Ala.  197,  44 

19.  Tucker  v.  Williams,  Dad.  L.  (S.    Am.  Dec.  478;  Rohn  v.  Rohn,  204  HI. 
C.)  329,  31  Am.  Dee.  561.  184,  68  N.  E.  369,  98  A.  S.  R.  185. 
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565.  Interference  Not  Creating  Liability  Generally. — One  who 
deals  with  the  goods  of  a  testator  as  agent  of  the  executors  cannot 
be  treated  as  an  executor  de  son  tort,  although  the  executors  have  not 
proved  the  will.*  He  will  not  thus  be  charged  for  an  act  for  which 
the  agent  is  liable  to  the  rightful  representative.'  Nor  can  one  be 
charged  as  executor  of  his  own  wrong  by  reason  of  acts  done  as  the 
servant  or  agent  of  the  widow.  For  example,  if  at  the  request  of 
a  widow  of  a  decedent  one  sells  certain  of  the  decedent's  effects, 
and  trith  the  proceeds  pays  funeral  expenses,  and  then  tenders  the 
widow  the  balance,  he  does  not  become  liable  as  such  an  executor." 
The  same  has  been  held  of  an  agent  of  the  widow  collecting  or  dis- 
bursing funds  of  the  estate.*  A  bona  fide  purchase  of  goods  of  a 
deceased  person,  from  one  who  is  not  an  executor  or  administrator, 
will  not  make  the  vendee  chargeable  as  an  executor  de  son  tort,*" 
even  when  the  seller  is  thus  chargeable ;  **  and  the  same  rule  holds 
as  to  one  who  carries  away  after  the  death  of  a  decedent  chattels  which 
he  purchased  from  him  before  his  death."  Nor,  it  has  been  held, 
will  an  executor  who  intermeddles  in  the  affairs  of  a  partnership 
of  which  the  testator  was  a  member  be  held  liable  if  he  faithfully 
administers  the  property.*'  The  obvious  principle  underlying  most 
of  the  foregoing  propositions  is  that  the  bona  fideness  of  the  trans- 
action may  be  sufficient  to  relieve  the  defendant  from  liability.  For 
a  person  retaining  possession  of  property  under  color  of  title,  and 
in  good  faith,  believing  his  right  thereto  to  be  superior  to  that  of 
the  lawful  administrator,  is  not  chargeable  as  executor  de  son  tort, 
although  his  title  prove  to  be  indefensible.**  And  it  should  also  be 
noted  that  a  mere  devastavit  by  actual  administrators,  invested  with 
lawful  powers  as  such,  cannot  be  converted  into  the  act  of  executors 
de  son  tort." 

566.  Acts  of  Kindness. — Many  acts  done  by  a  stranger,  which  are 
ordinarily  performed  by  a  rightful  executor,  if  they  appear  to  be 
mere  acts  of  kindness  and  charity,  or  of  necessity  and  humanity, 
are  looked  upon  with  sufficient  indulgence  to  prevent  the  operation 
of  the  doctrine  of  executor  de  son  tort;  *•  such  as  making  arrange- 

6.  Note:  12  Eng.  Bui.  Gas.  75.  Note:  98  A.  S.  K.  197. 

7.  Turner  v.  Child,  12  N.  C.  331,  17  12.  Cook  v.  Sanders,  16  Rich.  L.  (S. 
Am.  Dec.  555.  G.)  63,  94  Am.  Dec.  139. 

8.  Perkins  v.  Ladd,  114  Mass.  420,  13.  Hewes  t.  Baxter,  48  La.  Ann. 
19  Am.  Rep.  374.  1303,  20  So.  701,  36  L.R.A.  531. 

Note:  98  A.  S.  R.  197.  14.  Ward  v.  BeviU,  10  Ala.  197,  44 

9.  Givens  v.  Higgins,  4  McCord  L.  Am.  Dec.  478. 

(S.  C.)  286, 17  Am.  Dec.  742.  16.  Laughlin  v.  Lorenz,  48  Pa.  St. 

10.  Pickering  v.  Thompson,  24  Ont.  275,  86  Am.  Dec.  592. 

L.  Rep.  378,  Ann.   Gas.  1912A  530.       16.  Rohn  v.  Rohn,  204  111.  184,  68 

11.  Bailey  v.  MiUer,  27  N.  C.  444,  N.  E.  369,  98  A.  S.  R.  185  and  note; 
44  Am.  Dec.  47.  Brown  t.  Sullivan,  22  Ind.  359,  86  Am. 
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menta  for  the  decedent's  funeral,^'  taking  care  of  his  children  **  or 
live  stock,*'  locking  up  his  goods  for  safe-keeping,*'  and  other  acts 
looking  to  the  conservation  of  the  estate.*  But  if  one  takes  posses- 
sion of  the  goods  of  a  decedent,  with  a  view  to  taking  care  of  them, 
and  negligently  loses  them  or  suffers  them  to  be  destroyed,  he  may 
be  liable  as  an  executor.* 

567.  Acts  of  Widow  or  Heir. — ^In  consequence  of  the  family  reiar 
tionship  existing  between  a  decedent  and  his  widow,  or  other  near 
relatives,  greater  latitude  is  permitted  them  in  intermeddling  with 
the  property  of  such  decedent  than  is  accorded  to  total  strangers. 
A  widow  does  not  render  herself  liable  as  executrix  de  son  tort  by 
continuing  to  reside  where  the  family  lived  at  the  time  of  her  hxis- 
band's  death,  nor  by  merely  taking  care  of  the  property  of  the  estate 
until  an  executor  is  appointed.*  Nor  is  she  constituted  such  an  exec- 
utrix where  before  hearing  of  the  death  of  her  husband  she  uses 
property'  left  by  him  in  the  support  of  the  family  and  payment  of 
his  debts.*  But  if  she  continues  in  the  possession  of  his  goods  and 
treats  them  as  her  own,  without  administration,  she  may  be  held;' 
as  w^here  she  took  possession  of  and  used  a  horse  belonging  to  her 
husband  and  negligently  permitted  the  same  to  be  lost.'  A  similar 
exception  in  favor  of  the  heirs  has  been  recognized,  so  that  the  mere 
taking  possession  of  the  decedent's  property  by  the  heir  does  not 
as  a  rule  now  convert  him  into  executor  de  son  tort  or  subject  him 
to  liabilities  as  such,  though  at  common  law  any  intermeddling  by 
the  heir  with  goods  of  the  decedent  made  him  Hable.'  It  seems  that 
a  father  taking  possession  of  money  and  property  belonging  to  the 
estate  of  his  son  may  be  held  an  executor  de  son  tort  whan  ha  does 
not  apply  the  property  to  the  use  of  the  son's  estate.* 

Dee.  421  and  note;  Ansley  v.  Baker,  1.  Ward  v.  Bevill,  10  Ala.  197,  44 

14  Tex.  607,  65  Am.  Dec.  136.  Am.  Dec.  478;  Hewes  v.  Baxter,  48 

Notes:  98  A.  S.  R.  196;  12  L.R.A.  La.  Ann.  1303,  20  So.  701,  36  LJLA. 

187.  63L 

17.  Brown  ▼.  Sullivan,  22  Ind.  359,  2.  Hnbble  t.  Fogartie,  3  Rich.  L. 
85  Am.  Dec.  421  and  note;  Perkins  v.  (S.  C.)  413,  45  Am.  Dec.  775. 

Ladd,  114  Mass.  420, 19  Am.  Rep.  374;  3.  Ward  v.  BeviU,  10  Ala.  197,  44 

O'ReiUy  v.  KeUy,  22  R.  1. 151,  46  AtL  Am.  Dec.  478. 

681,  84  A.  S.  R.  833, 50  L.R.A.  483.  4.  Brown    v.    Benight,    3    Blackf . 

18.  Brown  v.  Sullivan,  22  Ind.  359,  (Ind.)  39,  23  Am.  Dec.  373. 
85  Am.  Dec.  421  and  note.  5.  Note:  98  A.  S.  R.  204. 

19.  Brown  v.  Sullivan,  22  Ind.  359,  6.  Hnbble  v.  Fogartie,  3  Rich.  L. 
S5  Am.  Dec.  421  and  note.  (S.  C.)  413,  45  Am.  Dec.  775. 

Note:  98  A.  8.  R.  196.  7.  Ansley  v.  Baker,  14  Tex.  607,  65 

20.  Glenn    v.    Smith,   2   Gill   &   J.  Am.  Dec.  136. 

(Md.)  493,  20  Am.  Dec.  452;  Perkins  8.  Emery  v.  Berry,  28  N.  H.  473^ 
V.  Ladd.  114  Mass.  420.  19  Am.  Rep.  61  Am.  Dec.  622;  Bailev  v.  Millef, 
374.  27  N.  C.  444,  44  Am.  Dec.  47. 
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Powers  and  Liability  ,.*»....  ' 

568.  Rights  and  Liabilities  in  General. — At  common  law  an  exec- 
utor de  son  tort  is  subject  to  all  the  liabilities  of  an  executor,  but 
with  a  few  exceptions  he  acquires  none  of  the  rights  or  privileges 
which  belong  to  the  office.*  This  holds  true  to-day  in  many  juris- 
dictions, and  an  executor  de  son  tort  will  be  held  liable  in  the  mmt 
manner  as  other  constructive  trustees."  Having  assumed  a  repre- 
sentative character  in  his  conduct  towards  the  estate  he  is  not  per- 
mitted to  deny  it,**  and  one  who  attempts  to  take  charge  of  and 
distribute  an  intestate  estate  without  administration  must  exercise 
the  same  diligence  in  the  collection  of  debts  due  the  estate  as  though 
he  were  a  regularly  appointed  administrator.**  In  modem  times, 
however,  the  liability  of  an  executor  de  son  tort  is  generally  limited 
to  the  value  of  the  articles  converted  or  taken,**  or  to  that  value 
and  damages  caused  by  his  acts.**  By  statute  in  some  states,  how- 
ever, it  is  provided  that  an  executor  de  son  tort  shall  be  liable  to 
double  the  value  of  the  estate  with  which  he  has  intermeddled,**  or  to 
the  extent  of  the  full  value  of  the  property  with  an  additioncd  penalty 
of  a  certain  per  cent  of  the  value.**  Although  an  executor  de  son 
tort  will  be  denied  the  right  to  derive  any  benefit  from  his  ofBce 
he  will  be  protected  in  all  acts,  not  for  his  own  benefit,  which  a 
rightful  executor  may  do.*'  So  he  may  discharge  himself  by  show- 
ing that  he  has  applied  the  assets  in  his  hands  as  they  lawfully  could 
have  been  applied  by  the  rightful  executor,**  or,  in  some  cases,  by 
handing  over  the  property  to  the  rightful  representative  before  pro- 
ceedings are  commenced  against  him,  but  he  cannot  thus  escape 
liability  in  a  pending  suit  by  a  creditor.** 

569.  Proceedings  to  Fix  Liability. — ^The  liability  of  an  executor 
de  son  tort  may  be  enforced  by  suit  against  him  the  same  as  if  he 
were  the  rightful  executor,**  on  the  theory  that  the  plaintiff  has  been 
led  to  believe  that  the  decedent  made  a  will  which  has  not  yet  been 
proved  and  that  the  defendant  was  named  therein  as  executor.* 

9.  Grace  v.  Seibert,  235  111,  190,  85       15.  Emery  v.  Berry,  28  N.  H.  473, 
N.  E.  308,  22  L.R.A.(N.S.)  301.  61  Am.  Dee.  622. 

Note:  98  A.  S.  R.  193.  16.  Brown  v.  Snllivan,  22  Ind.  359. 

10.  Morris  V.  Joseph,  1  W.  V«.  256,  85  Am.  Dec.  421  and  note. 

91  Am.  Dec.  386.  17.  Pickering  v.  Thompson,  24  Ont. 

11.  Grace  v.  Seibert,  235  HI.  190,  85  L.  Rep.  378,  Ann.  Gas.  1912A  530. 
N.  B.  308,  22  L.R.A.(N.S.)  301.  18.  Note:  98  A,  S.  R.  202. 

Note:  98  A.  S.  R.  193.  19.  Curtis  v.  Vernon,  3  T.  R.  "587, 

12.  Rohn  V.  Rohn,  204  lU.  184,  68  2  H.  Bl.  18, 1  Rev.  Rep.  774  and  note, 
N.  E.  369,  98  A.  8.  R.  185.  12  Eng.  Rnl.  Cas.  64. 

13.  Cook  V.   Sanders,  15   Rich.   L.  20.  Shaw  v.  Hallihan,  46  Vt  389, 
(S.  C.)  63,  94  Am.  Dee.  139.  14  Am.  Rep.  628. 

14.  Perkins  v.  Ladd,  114  Mass.  420,  1.  Note:  85  Am.  Dee.  4S7. 
19  Am.  Rep.  374. 
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At  common  law  he  is  liable  not  only  to  an  action  by  the  rightful 
executor  or  administrator,  but  also  by  any  creditor  or  legatee.*  A 
creditor  of  the  estate  may  sue  bim  on  a  claim  in  the  same  manner 
as  he  may  sue  a  rightful  executor,  and  if  judgment  is  entered  against 
him  on  the  claim  execution  may  issue  against  the  goods  of  the  testa- 
tor; but  he  may  also  be  liable  out  of  his  own  goods  if  there  are 
not  sufficient  assets  of  the  testator  in  his  hands.'  Yet  he  is  not 
entitled  to  the  same  advantages  in  court  which  are  allowed  to  a  right- 
ful executor.  According  to  the  rules  of  the  common  law  pleading 
he  is  treated  in  the  pleadings  as  an  executor,  and  by  pleading  plene 
administravit  he  may  prevent  himself  from  being  charged  beyond 
the  assets  in  his  hands;  but  if  instead  of  admitting  the  character  in 
which  he  is  sued  and  putting  in  issue  the  amount  of  his  liability 
he  pleads  ne  unques  executor  and  it  is  found  a^inst  him,  there 
is  nothing  to  prevent  him  from  being  charged  with  the  whole  amount 
of  the  debt.  It  has  been  said  that  when  he  is  charged  in  respect 
of  his  tort  in  unlawfully  intermeddling  with  the  goods  of  the  deceased 
he  cannot  discharge  himself  of  the  consequences  by  claiming  the 
pri\'ilege  of  a  rightful  executor.*  So,  in  an  action  of  trover  against 
him  by  the  lawful  executor  he  cannot  plead  payment  of  debts  to 
(he  value  of  the  goods  or  that  he  has  applied  the  goods  to  the  debts.* 
Actions  against  executors  de  son  tort  may  usually  be  brought  either 
at  law  or  in  equity.*  In  some  jurisdictions  to-day  persons  inter- 
meddling with  a  decedent's  estate  are  liable  only  to  the  executor  or 
administrator.' 

570.  Limitations  as  to  Powers. — ^A  cdntract  by  an  executor  de  son 
tort  is  not  binding  on  the  rightful  representative.'  So  an  executor 
de  son  tort  who  takes  possession  of  property  of  which  the  decedent 
was  lessee  does  so  without  succeeding  to  the  lease  or  the  decedent's 
rights  under.*  At  common  law,  an  administrator  or  executor  may 
sell  goods  at  private  sale,  and  hence  if  the  rightful  administrator 
brings  trover  against  the  executor  de  son  tort  he  thereby  admits  his 
possession  of  the  goods  to  be  lawful,  and  if  the  executor  de  son  tort 
shows  a  sale  of  the  goods  in  payment  of  debts  that  is  a  distribution 
of  them  in  accordance  with  the  law  and  negatives  a  conversion.  But 
it  would  seem  Uiat  where  a  sale  even  by  a  rightful  administrator  of 

i 

2.  Ward  v.  Bevill,  10  Ala.  197,  44  5.  Glenn  v.  Smith,  2  Oill  &  J.  (Md.) 

Am.  Dec.  478.  493,  20  Am.  Dec.  452. 

Notes:  85  Am.  Dec.  427;  98  A.  S.  6.  Screven  v.  Bostick,  2  McCord  Eq. 

E.  193.  (S.  C.)  410, 16  Am.  Dec.  664. 

8.  Ansley  v.  Baker,  14  Tex.  607,  65  7.  Screven  v.  Bostick,  2  McCord  Eq. 

Am.  Dec.  136.  (S.  C.)  410, 16  Am.  Dec.  664. 

4.  Hnbbell  v.  Pogartie,  1  HiU  (S.  8.  Note:  Ann.  Cas.  1914A  267. 

C.)  167,  26  Am.  Dec  163.    See  supra,  9.  Grace  v.  Scibert,  235  111.  190,  85 

par.  334  et  seq.,  as  to  pleadings  by  N.  E.  308,  22  L.RA.(N.S.)  SOL 
•zecutors. 
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this  kind  would  be  void,  a  sale  by  an  executor  de  son  tort  could  not 
be  otherwise  than  illegal  and  void,  and  therefore  would  amount  to 
a  conversion.^*  As  a  general  rule  to-day  a  sale  of  a  decedent's  chat- 
tels by  his  executor  de  son  tort  is  not  binding  upon  the  estate,  and 
the  chattels  or  their  value  may  be  recovered  from  the  purchaser  by 
the  lawful  representative  of  the  estate.**  Such  a  sale  is  unlawful, 
whether  it  is  public  or  private,  and  conveys  to  the  purchaser  no 
title.  But  a  bona  fide  purchaser  for  a  valuable  consideration  at  a 
sale  made  by  an  executor  de  son  tort  acquires  a  right  of  posseasion 
whi<^  he  may  maintain  and  defend  against  every  one  but  tiie  proper 
legal  representatives  of  the  testator.** 

571.  Payment  of  Debts. — At  common  law  an  executor  de  son  tort 
who  has  paid  the  debts  of  the  deceased  may  plead  plene  administravit 
as  against  creditors.  But,  as  already  noted,  when  he  is  sued  in  trover 
by  the  lawful  executor  for  goods  of  the  estate  such  plea  is  not  per- 
mitted,** and  he  cannot  in  mitigation  of  damages  show  paymoits 
of  debts  to  the  value  of  goods  still  in  his  possession.**  In  any  event 
when  he  has  the  right  to  plead  such  payments  it  is  only  by  way 
of  recoupment,  and  as  a  set-off  by  him  against  his  liability  for  assete 
which  have  come  into  his  hands.**  He  has  no  inherent  right  to 
pay  claims  out  of  the  assets  of  the  estate.  In  all  cases  in  order  to 
escape  liability  for  so  using  the  money  of  the  estate  he  must  affirma- 
tively show  that  the  amounts  paid  were  correct.  The  burden  is  on 
him  to  show  that  the  assets  have  been  applied  by  him  in  the  same 
manner  as  they  would  have  been  applied  by  a  lawful  executor  or 
administrator.**  When  an  executor  de  son  tort  has  properly  expended 
moneys  of  his  own  in  the  relief  of  the  estate  he  may  be  mtitled  to 
reimbursement,*'  and  he  may  prove  a  claim  against  the  estate  for  sums 
paid  out  by  him  while  acting  in  his  capacity  of  executor  de  son  tort 
and  may  demand  payment  from  the  rightful  administrator  ratably 
with  other  creditors ;  **  but  where  he  himself  is  a  creditor  of  the  dece- 
dent, he  is  not  entiUed  as  against  the  rightful  representative  to  apply 
any  part  of  the  assets  to  the  payment  of  his  own  debt.** 

10.  Hardy  v.  Thomao,  23  Miss.  544,       16.  Lenderink  v.  Sawyer,  92  Neb. 
57  Am.  Dee.  162.  587,  138  N.  W.  744,  Ann.  Caa.  1914A 

11.  Note:  Ann.  Caa.  1912A  536.        261  and  note. 

12.  Woolfork  V.  SolUTan,  23  Ala.      17.  Shinn's  Estate,  166  Pa.  St.  121, 
648,  58  Am.  Dec.  305.  30  Atl.  1026,  1030,  45  A.  S.  R.  656. 

IS.  Glenn   ▼.    Smith,   2   Gill  ft   J.  18.  Hardy  v.  Thomas,  23  Mias.  544, 

(Md.)  493,  20  Am.  Dec.  452;  Cook  v.  57  Am.  Dec.  162. 

Bandera,  15  Rich.  L.  (S.  C.)  63,  94  Note:  85  Am.  Dee.  426,  427. 

Am.  Dec.  139.     See  supra,  par.  334.  19.  Cook   v.    Sanders,   15   Bidi.   L. 

14.  Hardy  v.  Thomas,  23  Miaa.  544,  (S.  C.)  63,  94  Am.  Deo.  139. 
67  Am.  Dee.  162.  Note:  Ann.  Caa.  1914A  268. 

15.  Note:  Ann.  Cat.  1914A  284  et 
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572.  Effect  of  Appointment  as  Lawful  Executor  or  Administrator. — 
Although  the  courts  have  never  exercised  the  power  to  compel  an 
executor  de  son  tort  to  take  out  letters  of  administration,*"  the  rule 
has  received  well  nigh  universal  recognition  tliat  a  subsequent  grant 
of  letters  testamentary  or  of  administration  purges  the  wrong  and 
legaKzes  the  acts  of  an  executor  de  son  tort.  In  effect  the  subsequent 
granting  of  letters  of  administration  relates  back  to  the  death  of  the 
intestate,  and  makes  valid  acts  which  otherwise  would  or  might  have 
been  tortious.*  It  has  been  held  to  be  no  objection  to  one's  appoint- 
ment and  qualification  as  executor  and  administrator  that  he  is  an 
executor  de  son  tort.*  And  it  seems  that  the  only  available  method 
of  avoiding  statutory  penalties  imposed  on  an  executor  de  son  tort  is 
for  him  to  take  out  letters  of  administration  himself.' 

20.  Note:  2  Eng.  Rul.  Cas.  106.  12  Eng.  Rul.  Cas.  64. 

1.  Nance  v.  Gray,  143  Ala.  234.  38  Note:  98  A.  S.  R.  198. 

8o.  916,   5  Ann.  Cas.  55  and  note;  2.  Note:  85  Am.  Dee.  427. 

Norfleet  v.  Riddick,  14  N.  C.  221,  22  3.  Emery  v.  Berry,  28  N.  H.  473,  O. 

Am.  Dec.  717;  Curtis  v.  Vernon,  3  T.  Am.  Dec.  622. 

R.  587,  2  H.  BL  18,  1  Rev.  Rep.  774,  Note:  2  Eng.  BnL  Cas.  133. 
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I.  Intboquctobt 

1.  Definitions. — ^Executory  interests,  strictly  speeiking,  are  such 
future  estates  or  interests  in  lands  as  could  not  be  created  directly 
by  a  conveyance  at  common  law,  but  <mly  by  executory  devises  in 
wills,  or  by  conveyances  to  uses  by  creating  shifting  and  fringing 
uses  in  deeds.*  Estates  of  this  description  arise,  when  their  time 
comes,  of  their  own  inherent  str^igth,  and  when  properly  created 
do  not  depend  for  protection  on  any  prior  estate,*  in  which  respect 
they  differ  from  remainders.'  As  applied  to  land,  an  executory 
devise  is  such  a  limitation  of  a  future  estate  or  interest  in  lands 
as  the  law  admits  in  the  case  of  a  will,  though  contrary  to  the  rules 
of  limitation  in  conveyances  at  common  law.*  The  original  pur- 
pose of  such  devises  was  to  carry  into  effect  the  will  of  the  testator. 
and  give  effect  to  limitations  over,  which  could  not  operate  as  con- 
tingent remainders  by  the  rule  of  the  common  law.'  Executory 
devises  are  what  the  courts  have  made  them,  and  whether  in  a  given 
case  there  is  or  is  not  a  good  executory  devise  depends  on  whether 
the  devise  conforms  to  the  rules  which  the  courts  have  adopted 
regulating  that  species  of  limitation.*  A  condition  followed  by  a 
limitation  over  to  a  third  person,  in  case  the  condition  be  not  ful- 
filled or  there  be  a  breach  of  it,  is  termed  a  conditional  limitation. 
A.  condition  determines  an  estate  after  breach,  on  entry  or  claim 
by  the  grantor  or  his  heirs,  or  the  heirs  of  the  devisor.  A  limita- 
tion marks  the  period  which  determines  the  estate  without  any  act 
on  the  part  of  him  who  has  the  next  expectant  interest.  On  the 
happening  of  the  prescribed  contingency,  the  estate  first  limited  comes 
at  once  to  an  end,  and  the  subsequent  estate  arises.  If  it  were  other- 
wise, it  would  be  in  the  power  of  the  heir  to  defeat  the  limitation 

1.  Ontland  v.  Bomen,  115  Ind.  150,  (Mass.)  142,  63  Am.  Dee.  725;  Bnr- 
17  N.  E.  281,  7  A.  S.  B.  420;  Van  leigh  v.  Clough,  52  N.  H.  267,  13  Am. 
Home  V.  Campbell,  100  N.  T.  287,  3  N.  Rep.  23;  Wataon  v.  Smith,  110  N.  C. 
E.  316,  771, 53  Am.  Rep.  166.  And  see  6, 14  S.  E.  640,  28  A.  S.  B.  665;  Rnt- 
Ould  V.  Washington  Hospital,  95  U.  8.  ledge  v.  Fishbume,  66  8.  C.  155,  44 
303,  24  U.  S.  (L.  ed.)  450.  8.  E.  564,  97  A.  S.  R.  757. 

Note:  3  L.B.A.(N.S.)  1144.  6.  Brattle  Square  Church  v.  Grant, 

Generally  as  to  the  operation  and   3  Gray  (Mass.)  142,  63  Am.  Dec.  725; 

effect  of  oonveyanees  to  nses  before  Richardson  v.  Noyes,  2  Haas.  56,  3  Am. 

and  under  the  statute  of  uses,  see  Dec.  24;  Hawley  ▼.  Northampton,  8 

Deeds,  vol.  8,  p.  1120  et  seq.  Mass.  3,  5  Am.  Dee.  66;  Van  Home  v. 

2.  Outland  v.  Bowen,  115  Ind.  150,  Campbell,  100  N.  T.  287,  3  N.  E.  316, 
17  N.  B.  281,  7  A.  8.  B.  420;  Brattle  771,  53  Am.  Rep.  166;  Lewis  ▼.  Clai- 
Square  Chnrch  v.  Grant,  8  Ghray  home,  5  Terg.  (Tenn.)  369,  26  Am. 
(Mass.)  142,  63  Am.  Dee.  725.  Deo.  270;  Andrews  ▼.  Sargent,  71  Yt. 

S.  See  Rkkaikders.  257,  44  Atl.  341,  76  A.  8.  B.  769. 

4.  Glover  t.  Condell,  163  HI.  566,  45  6.  Van  Home  v.  Campbell,  100  N. 
N.  E.  173,  35  LJt.A.  360;  Brattle  Y.  287,  3  N.  E.  316,  771,  53  Am.  B^ 
Square    Chnreh    v.    Grant,    3    Gray   166. 
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over  by  ne^ecting  or  refiising  to  enter  for  breach  of  the  conditioii. 
This  distinction  was  originally  introduced  in  the  case  of  wills  to 
get  rid  of  the  embarrassment  arising  from  the  rule  of  the  ancient 
common  law,  that  an  estate  could  not  be  limited  to  a  stranger  on 
an  event  which  went  to  abridge  or  destroy  an  estate  previously  lim- 
ited. A  conditional  limitation  is  therefore  of  a  mixed  nature,  par- 
taking both  of  a  condition  and  of  a  limitation:  of  a  condition,  because 
it  defeats  the  estate  previously  limited;  and  of  a  limitation,  because, 
on  the  happening  of  the  contingency,  the  estate  passes  to  the  person 
having  tiie  next  expectant  interest,  without- entry  or  claim.' 

2.  Remainders  Distinguished. — In  addition  to  the  different  mode 
of  creation,  an  executory  limitation  differs  from  a  remainder  in  that 
it  needs  no  particular  prior  estate  to  support  it;  '  in  that  a  fee  simple 
or  other  less  estate  may  be  limited  by  it  after  a  fee  simple ;  •  and  in 
that  a  contingent  remainder  may  be  barred  or  destroyed  by  several 
means,**  whereas  an  executory  limitation  cannot  be  prevented  from 
taking  effect  when  the  contingency  happens,  either  by  fine  or  recov- 
ery, or  by  any  alteration  of  the  estate  after  which  it  is  limited.*' 
The  rule  in  Shelley's  Case  **  is  not  applicable  to  executory  limitations 
as  to  contingent  remainders,  because  the  limitation  to  the  ancestor 
and  to  the  heir,  if  they  were  both  of  them  executory  limitations, 
would  not  be  parts  of  the  same  estate,  but  would  be  distinct  and 
independent  dispositions  of  the  subject.** 

3.  General  Rules  of  Construction. — ^As  already  seen  from  the  defi- 
nitions, an  executory  limitation  must  not  be  one  which  would  have 
been  valid  under  the  rules  of  limitation  in  conveyances  at  common 
law,**  and  it  is  a  clearly  established  general  rule  in  the  construc- 
tion of  wills  or  conveyances  to  uses  that  a  limitation  which  may 
operate  as  a  remainder  shall  not  be  construed  an  executory  limita- 
tion.**   If  a  limitation  by  will  does  not  depart  from  the  rules  pre- 

7.  Ontland  v.  Bowen,  115  Ind.  150,       10.  See  REiuiNDists. 

17  N.  E.  281,  7  A.  S.  R.  420;  Brattle  11.  Downing  v.  Wherrin,  19  N.  H. 

Square    Church    v.    Qrant,  3     Gray  9,  49  Am.  Dec.  139.    And  Bee  infra, 

(Mass.)   142,  63  Am.  Dec.  725;  An-  par.  21. 

diews  V.  Sargent,  71  Vt  257,  44  Atl.  12.  See  Shelley's  Case. 

341,  76  A.  S.  R.  769.  IS.  Note:  29  L.RAl.(N.S.)  1011. 

8.  Doe  v.  Considine,  6  Wall.  459,  18  14.  See  snpra,  par.  1. 

U.  S.  (L.  ed.)  869;  Outland  v.  Bowen,  16.  Abbott  v.  Essex  Co.,  18  How. 

115  Ind.  150, 17  N.  E.  281,  7  A.  S.  R.  202, 15  U.  S.  (L.  ed.)  352;  Doe  v.  Con- 

420;  Burleigh  v.  Clough,  52  N.  H.  267,  sidine,  6  WaU.  458,  18  U.  S.  (L.  ed.) 

13  Am.  Rep.  23.    And  see  infra,  par.  869;  Lewis  v.  Payne,  113  Md.  127,  77 

5.    See  also  REiiAnfOERS.  Atl.  321,  30  I1RA..(N.S.)  908;  Hawley 

9.  Doe  v.  Considine,  6  Wall.  458,  18  ▼.  Northampton,  8  Mass.  3,  5  Am.  Dee. 
U.  S.  (L.  ed.)  869;  Snllivan  v.  Gar-  66;  Simonds  ▼.  Simonds,  199  Mass, 
esche,  229  Ho.  496, 129  S.  W.  949,  49  652,  85  N.  E.  860,  19  L.RA..(N.S.) 
Ii.R.A.(N.S.)  605;  Botledge  v.  Fish-  686 ;  Burleigh  v.  Clough,  52  N.  H.  267, 
bnme,  66  S.  C.  155,  44  S.  E.  564,  97  13  Am.  Rep.  23;  Watson  v.  Smith,  110 
A  8.  R.  767.    And  see  infra,  par.  8.  N.  C.  6, 14  S.  E.  640,  28  A.  S.  R.  665 
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scribed  for  contingent  remainders,  it  ia,  in  that  case,  a  contingent 
remainder  and  not  an  executory  devise.**  Thus  if  a  devise  over 
is  limited  after  the  devise  of  a  part,  and  not  of  the  whole  of  the 
fee  simple,  the  second  devisee  shall  take  by  remainder,  either  vested 
or  contingent,  and  not  by  executory  devise,*'  It  has  been  held, 
however,  that  the  rule  that  a  limitation,  if  it  can  so  operate,  is  to 
be  construed  as  a  remainder,  and  not  as  an  executory  devise,  even 
if  applicable  with  equal  force  to  springing  and  shifting  uses,  will 
not  be  applied  if  the  effect  will  be  to  thwart  the  intent  of  the  maker 
and  defeat  the  terms  of  the  instrument.** 

II.   GlASSIPICATION 

4.  In  General. — ^According  to  the  classification  commonly  adopted, 
executory  limitations  are  of  three  kinds :  limitations  of  freehold  estates 
in  lands,  to  commence  at  a  future  time  without  the  support  of  a 
particular  estate;  *•  limitations  of  the  whole  fee  simple,  but  on  some 
future  contingency,  qualifying  that  disposition,  and  giving  the  estate 
to  some  other  person ;  **  and  limitations  of  chattels  real  or  personal.* 
While,  as  pointed  out  by  eminent  authorities,  it  may  not  be  proper, 
strictly  speaking,  to  include  limitations  of  chattels  among  the  classes 
of  executory  limitations,  yet  this  is  generally  done  for  the  reason 
that  they  are  in  the  main  governed  by  the  same  rules. 

5.  Limitations  in  Futuro  Generally. — ^In  accordance  with  the  prin- 
ciple of  the  feudal  law  that  there  should  always  be  a  known  owner 
to  every  freehold  estate,  and  that  the  title  thereto  should  never  be 
in  abeyance,  a  freehold  to  commence  in  futuro  could  not  be  con- 
veyed at  common  law,  for  the  reason  that  the  title  would  be  in  abey- 
ance from  the  execution  of  the  conveyance  until  the  future  estate 
of  the  grantee  should  vest.*     By  an  executory  limitation,  however, 

and  note;  Manderson  ▼.  Lnkens,  23  Pa.  20.  Glover  v.  Gondell,  163  III.  566, 

St.  31,  62  Am.  Dec.  312  and  note;  45  N.  E.  173,  35  LJI.A.  360;  Riehard- 

McCreary  v.  Coggeshall,  74  S.  C.  42,  son  v.  Noyes,  2  Mass.  66,  3  Am.  Dee. 

53  S.  E.  978,  7  Ann.  Gas.  693,  7  L.R.A.  24  and  note;  Hawley  v.  Northampton, 

(N.S.)  433.    See  alao  Reiiaikders.  8  Mass.  3,  5  Am.  Dec.  66;  Burleigh  v. 

16.  Rutledge  v.  Pishbume,  66  S.  C.  Clough,  52  N.  H.  267, 13  Am.  Rep.  23; 
155,  44  S.  E.  564,  97  A.  S.  B.  757.  Fosdick  v.  Cornell,  1  Johns.  (N.  Y.) 

Notes:    3    L.R.A.(N.S.)    1144;    19  440,  3  Am.  Dee.  340;  Jackaon  v.  Mer- 

L.R.A.(N.S.)  686.  rill,  6  Johns.  (N.  Y.)  185,  5  Am.  Dee. 

17.  Hawley  v.  Northampton,  8  213 ;  Garland  v.  Watt,  26  N.  C.  287,  ^ 
Mass.  3,  5  Am.  Dec.  66.  Am.  Dec.  120.    And  see  infra,  par.  8. 

18.  Simonds  v.  Simonds,  199  Mass.  1.  Griggs  v.  Dodge,  2  Day  (Conn.) 
652,  85  N.  £.  860, 19  LJEl.A.(N.S.)  686  28,  2  Am.  Dee.  82  and  note;  Cndworth 
and  note.  ▼.  Thompson,  3  Desans.  (S.  C.)  256,  4 

19.  Ridiardaon  v.  Noyes,  2  Mass.  66,  Am.  Dee.  617.  And  see  infra,  par.  11. 
3  Am.  Dec.  24;  Burleigh  v.  Clough,  52  2.  Inglis  v.  Sailois'  Snug  Harbor,  3 
N.  H.  267,  13  Am.  Rep.  23.  And  see  Pet.  99,  7  U.  S.  (L.  ed.)  617.  See 
infra,  par.  5.  Deeds,  yd.  8,  p.  1064  et  seq. 
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a  freehold  may  be  made  to  commence  in  future,*  and  needs  no  par- 
ticular estate  to  support  it.*  The  future  estate  is  to  arise  on  some 
specified  contingency,  which  must  happen  within  a  reasonable  time,* 
and  in  the  ease  of  an  executory  devise  the  fee  simple  is  left  to 
descend  to  the  heir  at  law  until  such  contingency  happens.*  A 
common  case  put  in  the  books  to  illustrate  the  rule  is  where  one 
devises  land  to  a  feme  sole  and  her  heirs  on  her  marriage.  This 
would  be  a  freehold  commencing  in  future  without  any  particular 
estate  to  support  it  and  would  be  void  in  a  deed  though  good  by 
executory  devise.'  So  a  valid  executory  devise  may  be  made  depend- 
ing on  the  contingency  of  the  devisee's  becoming  a  citizen  of  the 
United  States  or  otherwise  qualified  to  hold  real  estate.  Such  con- 
tingency is  not  too  remote,  since  it  must  necessarily,  not  only  from 
the  nature  of  the  contingency,  but  by  express  limitation  in  the 
devise,  happen  in  the  lifetime  of  the  devisee,  if  ever.* 

6.  Beneficiaries. — While  a  present  devise  to  a  person  not  in  esse 
is  void,*  yet  a  gift  to  an  unborn  person  to  take  effect  when  he  shall 
come  into  being  is  valid  as  an  executory  devise.**  For  instance,  a 
devise  to  the  first  son  of  a  designated  person,  he  having  no  son 
at  that  time,  is  void,  because  it  is  by  way  of  a  present  devise,  and 
the  devisee  is  not  in  esse.  But  a  devise  to  the  first  son  of  such 
person  when  he  shall  have  one,  is  good.**  And  on  the  same  prin- 
ciple a  devise  to  a  corporation  to  be  created  by  the  legislature  is 
good  as  an  executory  devise,**  and  a  bequest  to  h  corporation  in 
trust  for  charitable  uses,  though  at  the  testator's  death  the  corpo- 
ration had  no  legal  capacity  to  take,  may  take  effect  as  an  executory 
devise,  whenever,  by  subsequent  incorporation,  capacity  is  acquired.** 

S.  Inglis  V.  Sailors'  Snng  Harbor,  3  ed.)  617;  Ould  v.  Washington  Hoapi- 

Prt.  99,  7  U.  S.  (L.  ed.)  617;  Beard  v.  tal,  95  U.  S.  303,  24  U.  S.  (L.  ed.) 

Rowan,  9  Pet.  301,  9  U.  S.  (L.  ed.)  450.    And  see  generally  Wills. 

135;  Trafton  v.  Hawes,  102  Mass.  533,  10.  Inglis  v.  Sailors'  Snug  Harbor, 

3  Am.  Rep.  494;  Bell  v.  Scammon,  15  3  Pet.  99,  7  U.  S.  (L.  ed.)  617.    And 

N.  H.  381,  41  Am.  Dec.  706  and  note,  see  Rogers  v.  Ross,  4  Johns.  Ch.  (N. 

4.  Inglia  v.  Sailors'  Snug  Harbor,  3  Y.)  388,  8  Am.  Dec.  575;  Burrill  v. 
Pet.  99,  7  U.  S.  (L.  ed.)  617.  Boardman,  43  N.  Y.  254,  3  Am.  Rep. 

5.  Inglis  V.   Sailors'   Snug  Harbor,  694. 

3  Pet.  99,  7  U.  S.  (L.  ed.)  617.  And  11.  Ashton  v,  Ashton,  1  Dall.  4,  1 
see  infra,  par.  18.  TJ.  S.  (L.  ed.)   12;  Inglis  v.  Sailors' 

6.  Inglis  V.  Sailors'  Snug  Harbor,  3  Snug  Harbor,  3  Pet.  99,  7  U.  S.  (L. 
Pet.  99,  7  U.  S.  (L.  ed.)  617.    And  see  ed.)  617. 

Rogers  v.  Ross,  4  Johns.  Ch.  (N.  Y.)  12.  Inglis  v.  Sailors'  Snng  Harbor, 
388,  8  Am.  Dec.  575.  3  Pet.  99,  7  U.  S.  (L.  ed.)  617;  Ould 

7.  IngUs  V.  Sailors'  Snng  Harbor,  3  v.  Washington  Hospital,  95  U.  S.  303, 
Pet.  99,  7  U.  8.  (L.  ed.)  617.  24  U.  S.  (L.  ed.)  450;  BurriU  v.  Board- 

8.  Beard  v.  Rowan,  9  Pet.  301,  9  U.  man,  43  N.  Y.  254,  3  Am.  Rep.  694. 

8.  (L.  ed.)  135.  13.  Mclntire  Poor  School  v.  Zanes- 

9.  See  also  Ashton  t.  Ashton,  1  Dall.  ville  Canal,  etc.,  Co.,  9  Ohio  203,  34 
4, 1 U.  S.  (L.  ed.)  12;  Inglis  v.  Sailors'  Am.  Dec.  436.  And  see  Charities, 
Snng  Harbor,  3  Pet.  99,  7  U.  S.  (L.  vol.  5,  p.  303. 
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7.  Manner  of  Creation. — ^In  addition  to  the  limitation  of  estatflft 
in  land  to  commence  in  futuro  by  executory  devise,**  the  doctrine 
generally  obtains  in  this  country  that  a  freehold  in  futuro  may  pass 
either  by  a  deed  of  bargain  and  sale,  or  by  a  covenant  to  stand 
seized  to  the  use  of  the  grantee.**  In  a  few  jurisdictions,  however, 
it  is  held  that  a  bargain  and  sale  as  well  as  a  common  law  con- 
veyance is  invalid  to  create  a  future  estate  in  lands  of  the  grantor.** 
But  in  some  of  these  a  deed  of  land,  reciting  a  pecuniary  considera- 
tion and  to  take  effect  after  the  decease  of  the  grantor,  on  condition 
of  certain  services  to  be  rendered  him,  may  be  maintained  as  a 
covenant  to  stand  seized  to  the  grantee's  use,  notwithstanding  the 
absence  of  the  relation  of  blood  or  marriage  between  the  grantor 
and  grantee.*' 

8.  Limitations  after  Fee  Generally. — The  common  law  did  not 
allow  a  remainder  or  other  legal  estate  to  be  limited  after  a  fee.**^ 
The  rule  was  founded  on  the  postulate  that  a  conveyance  of  a  fee 
was. a  conveyance  of  the  whole  estate,  and  that  npthing  was  left 
on  which  the  limitation  over  could  operate.  On  the  assumption 
that  a  fee  given  in  the  first  instance  carried  the  entire  and  absolute 
interest  in  the  land  to  the  grantee,  the  common  law  rule  that  there 
could  be  no  further  limitation  was  logical  and  consistent,  because 
where  the  whole  is  given  there  can  be  nothing  beyond  that  left  to 
give.  But  under  the  statute  of  uses,  and  indeed  before  they  were 
legalized  by  that- statute,  a  species  of  limitations  known  as  shifting 
or  springing  uses  had  been  recognized,  which  permitted  ulterior 
estates  to  be  created  to  arise  on  the  defeasance  of  prior  estates  in 
the  same  property,  contrary  to  the  strict  rules  of  the  common  law. 
So  the  courts  after  the  passage  of  the  statute  of  wills  (32  Hen. 
VIII) ,  following  the  analogies  furnished  in  conveyances  to  uses,  and 
in  support  of  the  intention  of  the  testator,  gradually  came  to  recog- 
nize the  validity  of  limitations  in  devises  not  permitted  in  convey- 
ances at  common  law,**  and  it  has  for  a  long  time  been  well  set- 
tled both  in  England  and  in  this  country  that  a  fee  may  be  limited 
after  a  fee  by  a  conveyance  operating  under  the  statute  of  uses,  or 
by  way  of  executory  devise,**  provided  the  contingency  operating  to 

14.  See  supra,  par.  5.  533,  3  Am.  Rep.  494. 

15.  Bell  T.  Scammon,  15  ^N.  H.  381,  18.  Brattle  Square  Chordi  v.  Grant, 
41  Am.  Dec.  706  and  note;  Jackson  v.  3  Gray  (Mass.)  142,  63  Am.  Dec.  725; 
Staats,  11  Johns.  (N.  Y.)  337,  6  Am.  Van  Home  v,  Campbell,  100  N.  Y.  287, 
Dec.  376;  Jackson  v.  McKenny,  3  3  N.  E.  316,  771,  53  Am.  Rep.  166. 
Wend.  (N.  Y.)  233,  20  Am.  Dec.  690.  And  see  Reuadtders. 

And  see  Barrett  v.  French,  1  Conn.       19.  Van  Home  v.  Campbell,  100  N. 
354,  6  Am.  Dec.  241.  Y.  287,  3  N.  E.  316,  771,  53  Am.  Rep. 

16.  Trafton    v.    Hawes,   102    Mass.   166. 

533,  3  Am.  Rep.  494.    See  generally       20.  Howard  v.  Carusi,  109  U.  S.  725, 
Deeds,  vol.  8,  pp.  1065, 1121.  3  S.  Ct.  575,  27  U.  S.  (L.  ed.)  1089; 

17.  Trafton   v.    Hawes,   102   Mass.   Hohnes  v.  Williams  1  Root   (Conn.) 
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defeat  the  estate  of  the  first  taker  be  not  violatiTe  of  the  rale  against 
perpetuities;*  The  common  law  doctrine  of  repugnancy  between  the 
two  estates,  which  was  perfectly  rational  on  the  assumption  on  which 
it  proceeded,  has  given  way  to  the  more  just  and  reasonable  view, 
which  regards  the  prior  gift,  although  made  in  words  which,  stand- 
ing alone,  import  an  absolute  estate,  as  restrained  by  the  subse- 
quent limitation,  and  as  conferring  only  a  qualified  estate.'  This 
prior  estate,  although  properly  denominated  a  fee,  because  it  may 
last  forever,  is  nevertheless  a  base  or  determinable  fee,  because  it 
is  liable  to  be  defeated  by  the  happening  of  the  contingency  on  which 
it  is  limited.  In  other  words,  in  such  a  case,  as  the  limitation  is 
construed,  an  absolute  fee  is  not  given  to  the  first  taker,  but'  only 
a  qualified  or  determinable  one.*  Charging  the  estate  with  payment 
of  money  in  the  hands  of  the  first  devisee  does  not  prevent  its  limita- 
tion over  by  way  of  executory  devise.* 

9.  Contingencies  on  Which  Gift  Over  May  Depend. — Generally 
speaking,  an  executory  limitation  over  after  a  fee  may  be  made  to 
depend  on  any  specified  contingency  or  event  operating  to  defeat 
the  estate  of  the  first  taker,  clearly  not  obnoxious  to  the  rule  against 
perpetuities.'  A  common  contingency  on  which  an  estate  in  fee 
is  thus  to  be  defeasible  and  the  estate  is  to  go  to  another  is  the 
failure  of  issue  of  the  first  taker,  and  an  executory  limitation  of 
this  nature  is  valid  where  it  contemplates  the  failure  of  issue  dur^ 
ing  the  life  of  the  first  taker  and  not  an  indefinite  failure  of  issue.* 

336,  1  Am.  Dee.  40;  Qtlomt  v.  Con-  92  K.  E.  960,  138  A.  S.  R.  254  and 
dell,  163  Dl.  666,  45  N.  B.  173,  38  note;  Van  Home  v.  CampbeU,  100  N. 
LJI.A.  360;  Williams  v.  Elliott,  246  Y.  287,  3  N.  E.  316,  771,  53  Am.  Rep. 
DL  648,   92  N.   £.   960,  138  A.   S.  166. 

R.  254  and  note;  Sayward  v.  Say-  4.  Jackson  v.  Merrill,  6  Johns.  (N. 
ward,  7  Greenl.  (Me.)  210,  22  Am.  Y.)  185,  5  Am.  Dec.  213;  Jackson  v. 
Dee.  191;  Combs  v.  Combs,  67  Md.  11,  Staats,  11  Johns.  (N.  Y.)  337,  6  Am. 
8  Atl.  757,  1  A.  S.  R.  359  and  note;   Dec.  376. 

Brattle  Sqtuure  CSiurch  v.  Grant,  3  5.  Van  Home  v.  CampbeU,  100  N. 
Gray  (Mass.)  142,  63  Am.  Dec.  725;  Y.  287,  3  N.  E.  316,  771,  53  Am.  Rep. 
Richardson  v.  Koyee,  2  Mass.  56,  3  Am.  166.  And  see  Brattle  Sqnaxe  Church 
Dee.  24  and  note;  Hawley  v.  North-  v.  Grant,  3  Gray  (Mass.)  142,  63  Am, 
ampton,  8  Mass.  3, 5  Am.  Dec.  66;  Sul-  Dec.  725.  See  infra,  par.  18. 
Uvan  V.  Garesche,  229  Mo.  496, 129  S.  6.  Jackson  v.  Chew,  12  Wheat.  163, 
W.  949,  49  LJl.A.(N.S.)  605;  Ander-  6  U.  S.  (L.  ed.)  583;  Waring  v.  Jack- 
son V.  United  Realty  Co.,  79  Ohio  St.  son,  1  Pet.  570,  7  U.  S.  (L.  ed.)  266; 
23,  86  N.  E,  644,  61  LJl.A.(N.8.)  477  Abbott  v.  Essex  Co.,  18  How.  202,  15 
and  note;  Rntledge  v.  Fishbome,  66  U.  S.  (L.  ed.)  352;  Britton  v.  Thom- 
S.  C.  155,  44  S.  E.  664,  97  A.  8.  R.  ton,  112  U.  S.  526,  5  S.  Ct.  291,  28  U. 
757,  S.  (L.  ed.)  816;  Roach  v.  Martin,  1 

1.  See  infra,  par.  18.  Har.    (Del.)    648,  27   Am.   Dec,   746 

2.  Van  Home  v.  Campbdl,  100  N.  and  note;  Kean  v.  Hoffecker,  2  Har. 
Y.  287,  8  N.  E.  316,  771,  53  Am.  Rep.  (Del.)  103,  29  Am.  Dec.  336;  Mat- 
166.  thews  V.   Hudson,  81  Ga.  120,   7   S. 

3.  Williams  t.  Elliott,  246  HI.  548,    E.  286,  12  A.   8.  R.  305  and  note; 
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Such  a  limitation  is  not  within  the  rule  against  perpetuities.  If 
the  gift  over  is  ever  to  take  effect,  it  will  do  so  at  tlie  expiration  of 
the  life  of  the  first  taker,  and  the  estate  is  certain  to  vest  somewhere 
absolutely  at  that  time.'  One  class  of  cases  in  which  the  words  are 
clearly  thus  restrained  is  where  the  death  of  the  first  devisee  is  con- 
fined to  a  given  age.^  On  the  other  hand  an  executory  limitation 
after  an  estate  in  fee  is,  as  a  general  rule,  void  where  the  contin- 
gency is  an  indefinite  failure  of  issue  of  the  first  taker.*  Where, 
however,  the  first  taker  is  tenant  in  tail  a  limitation  over  may  be 
good  even  after  an  indefinite  failure  of  issue.**  An  executory  devise 
may  be  contingent  not  only  on  the  event  that  is  to  determine  the 
fee,  Sut  also  on  the  being  of  the  person  to  take  when  the  event 
occurs,** 

10.  Limitation  Over  after  Estate  Tail. — ^An  estate  tail  may  be  sub- 
ject to  an  executory  devise  over  on  some  condition  or  event,  to 
take  effect  in  abridgment  or  derogation  of  it,  though  such  an  exec- 
utory devise  can  be  destroyed  by  a  common  recovery  suffered  by 
the  tenant  in  tail,  which  enlarges  his  estate  into  a  fee,  and  excludes 
all  subsequent  limitations,  whether  in  remainder  or  by  the  way  of 
springing  use  or  executory  devise.  This  destructibiUty  deprives  any 
limitation  over  after  an  estate  tail  of  all  objection  on  the  score  of  tend- 
ing to  create  a  perpetuity,  however  remote  may  be  the  event  on 
which  it  is  limited  to  vest.** 

Herts  V.  Abrahanw,  110  Ga.  707,  36  (N.  T.)  337,  6  Am.  Dec.  376;  Ander- 

S.  E.  409,  50  L.R.A.  361;  Glover  v.  son  v.  Jackson,  16  Johns.  (N.  T.)  382, 

Condell,  163  Dl.  566,  45  N.  E.  173,  35  8  Am.  Dec.  330;  Van  Home  v.  Camp- 

L.RA.  360  and  note;  WiUiams  v.  El-  bell,  100  N.  T.  287,  3  N.  E.  31^  771, 

liott,  246  Dl.  548,  92  N.  E.  960,  138  63  Am.  Rep.  166;  Carland  v.  Watt,  28 

A.  S.  R.  254;  Outland  v.  Bowen,  115  N.  C.  287,  42  Am.  Dec.  120  and  note; 

Ind.  150, 17  N.  E.  281,  7  A.  S.  R.  420  De  Haas  v.  Bonn,  2  Pa.  Bt  335,  44 

and    note;    Sayward    v.    Savward,    7  Am.  Dec  201;  Taylor  v.  Taylor,  63  Pa. 

Qreenl.  (Me.)  210,  22  Am.  Dec.  191;  St  481,  3  Am.  Rep.  665;  Lewis  v.  Clai- 

Combs  V.  C!omb8,  67  Md.  11,  8  Atl.  757,  borne,  5  Terg.  (Tenn.)  369,  26  Am. 

1  A.  S.  R.  359  and  note;  Richardson  v.  Dec.  270. 

Noyes,  2  Mass.  56,  3  Am.  Dee.  24;  Note :  27  Am.  Dec  783. 

Hawley  t.  Northampton,  8  Mass.  3,  5  7.  Heard  v.  Horton,  1  Doiio  (N.  T.) 

Am.  Dec.  66;  Sims  v.  Conger,  39  Miss.  165,  43  Am.  Dec.  659  and  note.    And 

231,  77  Am.  Dec.  671 ;  Qannon  v.  Al-  see  Pkrpbtuities. 

bright,  183  Mo.  238, 81  S.  W.  1162, 105  8.  Bell  v.  Scammon,  16  N.  H.  381, 

A.  S.  R.  471,  67  L.R.A.  97;  Schnitter  41  Am.  Dec.  706. 

v.  McNanaman,  85  Neb.  337,  123  N.  9.  See  infra,  par.  19. 

W.  299,  27  L.R.A.(N.S.)  1047;  Down-  10.  Holmes    t.    WiUiaBiB,    1    Root 

ing  T.  Wherrin,  19  N.  H.  9,  49  Am.  (Conn.)  335, 1  Am.  Dec  40;  Taylor  v. 

Dec.  139  and  note;  Den  v.  Gibbons,  22  Taylor,  63  Pa.  St.  481,  3  Am.  Bep. 

N.  J.  L.  117, 51  Am.  Dee.  253;  Fosdick  665.    See  infra,  par.  10. 

V.  Cornell,  1  Johns.   (N.  Y.)   440,  3  11.  Sullivan  v.   Oaresche,  229  Mo. 

Am.  Dec.  340;  Jackson  v.  Blanshan,  3  496,  129  S.  W.  949,  49  L.R.A.(N.S.) 

Johns.  (N.  Y.)  292,  3  Am.  Dec.  485  605. 

and  note;  Jackson  v.  Staata,  11  Johns.  12.  Taylor  ▼.  Taylor,  63  Pa.  St.  481, 
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11.  Limitations  of  Chattel  Interests  Generally. — At  common  law 
there  was  no  remainder  to  a  chattel  interest,  and  any  gift  or  bequest 
of  a  chattel,  no  matter  how  short  the  time,  passed  the  absolute  prop- 
erty.** A  gift  of  a  chattel  for  an  instant  was  a  gift  forever,  and 
any  limitation  over  was  void.**  This  rule  was  gradually  relaxed, 
and  a  distinction  taken  between  a  gift  of  the  thing  itself  and  of 
the  use  of  the  thing,  the  law  attaching  a  validity  to  the  latter  which 
it  denied  to  the  former.**  This  modification  of  the  common  law  rule 
in  time  also  gave  way  to  the  present  well  established  rule  that  per- 
sonal property,  as  well  as  real  estate,  is  a  proper  subject  of  executory 
interests  and  limitations,**  provided  the  contingency  on  which  the 
limitation  depends  is  not  more  remote  than  the  law  allows,*'  and 
that  whether  the  gift  be  of  the  thing  itself  for  life,  or  only  of  the 
use  of  the  thing,  a  limitation  over  to  a  subsequent  devisee,  after  the 
decease  of  the  first  taker,  will  be  supported.*^  Cases  which  hold  that, 
where  there  is  a  gift  of  personal  property  to  one  and  his  heirs,  the 
donee  takes  the  property  absolutely,  and  there  can  be  no  limitation 
over  in  the  event  of  his  dying  without  issue,  will  be  found,  on  exam- 
ination, to  be  cases  where  the  words  used  import  an  indefinite  failure 
of  issue.**  Such  life  estate  or  use,  however,  must  be  clearly  expressed ; 
for  it  has  been  decided,  with  great  unanimity,  both  by  the  English 
and  American  courts  that  whatever  will  directiy  or  constructively 

3  Abl  Bep.  665.  Generally  as  to  the  N.  J.  Eq.  411,  84  Am.  Dec.  169;  West- 
oreation  and  nature  of  estates  tail  and  cott  v.  Cady,  5  JohnB.  Ch.  (N.  T.)  334, 
the  abolition  of  such  estates,  see  Ks-  9  Am.  Dec.  306;  Scott  v.  Price,  2  Serg. 
TATBS,  vol.  10,  p.  645.  &  R.  (Pa.)  59,  7  Am.  Dec.  629;  Deihl 

18.  Maulding  v.  Scott,  13  Ark.  88,  v.  King,  6  Serg.  &  R.  (Pa.)  29,  9  Am. 
56  Am.  Dec.  298;  Burleigh  v.  Clough,  Dee.  407;  Jaggers  v.  Estes,  2  Strob. 
52  N.  H.  267,  13  Am.  Rep.  23;  West-  Eq.  (S.  C.)  343,  49  Am.  Dec.  674; 
cott  V.  Cady,  5  Johns.  Ch.  (N.  Y.)  334,  Behrens  v.  Baumann,  66  W.  Va.  56,  66 
9  Am.  Dec  306:  Jaggers  v.  Estes,  2  S.  E.  6,  27  L.R.A.(N.S.)  1092. 
Strob.  Eq.  (S.  C.)  343,  48  Am.  Dec.  Note:  22  Am.  Dec.  198. 
674,    See  Remainders.  17.  Deihl   v.   King,   6   Serg.   &   R. 

14.  Scott  V.  Price,  2  Serg.  A  R.  (Pa.)  29,  9  Am.  Dec.  407.  And  see 
(Pa.)  69,  7  Am.  Dec  629.  infra,  par.  18. 

16.  Maulding  y.  Scott,  13  Ark.  88,  18.  Maulding  v.  Scott,  13  Ark.  88, 56 
S6  Am.  Dee.  298;  Burleigh  v.  Clough,  Am.  Dec  298;  Slaughter  v.  Slaughter, 
52  N.  H.  267,  13  Am.  Rep.  23;  West-  23  Ark.  356,  79  Am.  Dec.  Ill;  Glover 
cott  V.  Cady,  5  Johns.  Ch.  (N.  Y.)  ▼.  Condell,  163  lU.  566,  45  N.  E.  173, 
334,  9  Am.  Dec.  306.  35  L.R.A.  360;  Burleigh  v.  Clough,  52 

16.  Doe  ▼.  Conaidine,  6  Wall.  468,  N.  H.  267,  13  Am.  Rep.  23;  Westeott 
18  U.  S.  (L.  ed.)  869;  Maulding  v.  v.  Cady,  5  Johns.  Ch.  (N.  Y.)  334,  9 
Scott,  13  Ark.  88,  56  Am.  Dec.  298;  Am.  Dee.  306;  Smith  v.  BeU,  Mart.  & 
Griggs  y.  Dodge,  2  Day  (Conn.)  28,  2  Y.  (Tenn.)  302,  17  Am.  Dec.  798  and 
Am.  Dec.  82  and  note;  Glover  v.  Con-  note. 

deU,  163  111.  566,  46  N.  E.  173,  35  Notes:  1  Am.  Dec.  90;  17  Am.  Dec. 
L.RjL.  360;  Healey  v.  Toppan,  45  N.  802;  56  Am.  Dec.  303;  67  Am.  Dec. 
H.  243,  86  Am.  Dec  159;  Cleveland  453. 

V.  Havais,  13  N.  J.  Eq.  101,  78  Am.  19.  Glover  v.  Condell,  163  111.  566,  45 
Dec  90  and  note;  Rowe  v.  White,  16   N.  E.  173,  35  L.R.A.  360. 
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constitute  an  estate  in  tail  in  landa  will  pass  an  absolute  estate  in 
pOTSonal  pr(^>erty.**  It  has  often  been  held  that  money  may  be  the 
subject  of  an  executory  devise/  but  where  the  use  of  money  is  given 
by  will  to  a  person  for  life,  and  then  over,  such  person  is  entitled 
only  to  the  interest  on  such  money,  and  not  to  the  principal  sum.' 
A  sum  of  money  devised  to  one  for  lifej  with  remainder  to  another, 
may  be  of  great  use  to  the  first  taker;  he  may  put  it  to  interest  or 
invest  it  in  goods  or  land,  and  thus  make  a  profit  All  that  is  required 
is  that  on  his  death  his  executors  pay  the  principal  to  the  remain- 
derman. Money  has  this  peculiar  advantage  over  other  chattels,  that 
the  use  of  it  occasions  neither  loss  nor  injury,  and  from  time  it  suf- 
fers no  decay.  The  executors  of  the  first  taker  are  not  bound  to 
pay  over  the  identical  pieces  of  metal  which  their  testator  received, 
but  the  like  value  in  lawful  money  of  the  country.'  So  the  renta 
and  profits  as  well  as  the  estate  itself  may  be  given  by  way  of  exec- 
utory devise.* 

12.  Method  of  Limiting  Chattel  Interests. — ^As  to  the  method  of 
limiting  chattel  interests,  it  was  formerly  held  that  this  could  be 
done  only  by  will,*  and  this  view  apparently  still  obtains  in  Eng- 
land *  and  in  a  few  states  in  this  country.'  According  to  the  great 
weight  of  authority,  however,  the  rule  is  well  settled  in  the  United 
States  that  such  limitation  may  be  by  deed  as  well  as  by  will,'  and 
without  the  aid  of  a  trustee.* 

13.  Nature  of  Property  and  Manner  of  Gift  as  Determining  Effect 
of  Limitation. — ^A  gift  or  bequest  of  the  use  of  personal  property  for 
a  lifetime,  with  a  gift  over,  is  to  be  regarded  according  to  the  nature 

20.  Maulding  v.  Scott,  13  Ark.  88,       S.  Scott  v.  Price,  2  Seig.  &  R.  (Pa.) 
56  Am.  Dec.  298  and  note;  Slaughter  59,  7  Am.  Dec.  629. 
T.  Slaughter,  23  Ark.  356,  79  Am.  Dec.       4.  Rogers  v.  Ross,  4  Johns.  Ch.  (N. 
Ill;  CleveUnd  v.  Havens,  13  N.  J.  Eq.  Y.)  388,  8  Am.  Dec.  575. 
101,  78  Am.  Dec.  90  and  note.    And       6.  Jaggera  v.  Estes,  2  Stiob.  Sq.  (8. 
see  Jones  v.  Zollicoffer,  4  N.  C.  645,  7  C.)  343,  49  Am.  Dee.  674. 
Am.  Dee.  708;  Dott  v.  Cnnnington,  1      6.  Lance  v.  Lance,  50  N.  C.  413,  72 
Bay  (S.  C.)  453,  1  Am.  Dee.  624.  Am.  Dec.  555. 

Note:  67  Am.  Dee.  463.  7.  Lance  v.  Lanoe,  50  N.  C.  413,  72 

1.  Field  V.  Hitchcock,  17  Pick.  Am.  Dec.  555  (statuig  that  while  Om 
(Mass.)  182,  28  Am.  Dec  288;  Rowe  law  was  altered  by  the  legislature,  in 
V.  White,  16  N.  J.  Eq.  411,  84  Am.  relation  to  slavea,  by  the  act  of  1823, 
Dec.  169;  Westcott  v.  Gady,  6  Johns,  it  remains  as  it  was  before  with  respeet 
Ch.  (N.  Y.)  334,  9  Am.  Dec.  306;  to  all  other  kinds  of  chattd  property). 
Scott  v.  Price,  2  Serg.  ft  R.  (Pa.)  59.  And  see  Howell  ▼.  Howell,  29  N.  C. 
7  Am.  Dec.  629  and  note.  491,  47  Am.  Deo.  336. 

Notes:  22  Am.  Dee.  198;  23  Eng.       Note:  67  Am.  Dec  453. 
Rul.  Cas.  74.  8.  Jaggeis  ▼.  Estee,  2   Stiob.  Bq. 

2.  Whittemore   v.   Russell,   80   Mc  (S.  C.)  343,  49  Am.  Dec.  674. 
297,  14  Atl.  197,  6  A.  S.  R.  200  and      Note:  67  Am.  Dec.  453. 

note;  Field  t.  Hitchcock,  17  Pick.  9.  Jaggen  v.  Estes,  2  Strob.  Eq.  (8. 
(Mass.)  182,  28  Am.  Dee.  288.  C.)  343,  49  Am.  Dec  674. 

Note :  84  Am.  Dec.  174. 
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of  the  property,  and  other  circumstances.^'  If  of  perishable  articles 
&e  use  of  which  consists  in  their  consumption,  it  amounts  from 
necessity  to  an  absolute  gift  of  the  property ,^i  since  the  use  and 
the  property  cannot  exist  separately.**  It  has  been  held,  however, 
that  if  the  tenant  for  life  should  die  before  such  property  is  con- 
sumed, whatever  remains  will  go  to  the  remainderman,  and  not  to 
the  representative  of  the  tenant.**  If  the  gift  be  of  articles  which 
may  depreciate  by  using,  but  which  will  not  necessarily  be  consumed 
or  worn  out  in  tiiat  way,  a  full  title  thereto  is  not  given;  but  the 
life  tenant  or  life  legatee,  under  ordinary  circumstances  and  risks, 
is  allowed  to  retain  possession  of  the  articles.**  Personal  property 
not  given  specifically  but  generally,  or  as  a  residue  of  personal  estate, 
must  be  converted  into  money,  ihe  interest  only  enjoyed  by  the 
tenant  for  life,  and  the  principal  reserved  for  the  remainderman.** 
This  rule  prevails,  unless  there  be  in  the  will  an  indication  of  a 
contrary  intention.** 

14.  Security  and  Inventory  in  Case  of  Property  Given  Specifically. — 
Where  there  is  a  specific  bequest  of  chattds  for  life,  and  a  limita- 
tion over  by  way  of  remainder,  the  ancient  rule  in  chancery  was, 
that  the  person  entitled  in  remainder  could  call  on  the  tenant  for 
life  for  security  that  the  chattels  should  be  forthcoming  after  his 
decease,  the  tenant  for  life  being  regarded  as  a  trustee  for  the  remain- 
derman.*' This  rule  was,  however,  modified  at  an  early  day,  and 
the  usual  practice  now  is  not  to  require  such  security,  but  merely 
for  an  inventory  or  schedule  to  be  signed  by  the  donee  for  life, 
and  filed  in  the  proper  court,**  unless  there  is  real  danger  of  the 
loss  of  the  property  in  the  hands  of  the  first  taker,  in  which  case 

10.  Whittemoie  v.  Russell,  80  Me.  16.  Healey  v.  Toppan,  45  N.  H.  243, 
297,  14  AtL  197,  6  A.  S.  R.  200  and  86  Am.  Dec.  159  and  note;  Rowe  v. 
note.  White,  16  N.  J.  Eq.  411,  84  Am.  Dee. 

11.  WUttemoie  v.  Russell,  80  Me.  169  andnote;  Bartlett  v.  Patton,  33  W. 
297,  14  Ail.  197,  6  A.  S.  R.  200  and  Va.  71,  10  S.  E.  21,  5  L.RA.  523. 
note;  Healey  t.  Toppan,  45  N.  H.  243,  Note:  84  Am.  Dec.  174. 

86  Am.  Dec  159;  Bartlett  v.  Patton,  16.  Healey  v.  Toppan,  45  N.  H.  243, 

33  W.  Va.  71,  10  S.  E.  21,  5  L.R.A.  86  Am.  Dec.  159;  Rowe  v.  White,  16 

523;  Bdirens  v.  Baumann,  66  W.  Va.  N.  J.  Eq.  411,  84  Am.  Deo.  169  and 

56,  66  S.  E.  5,  27  L.R.A.(N.S.)  1092.  note. 

And  see  generally  Lite  Estates.  17.  Rowe  v.  White,  16  N.  J.  Eq.  411, 

12.  Wescott  V.  Cady,  5  Johns.  Ch.  84  Am.  Dec.  169  and  note. 
(N.  Y.)  334,  9  Am.  Dee.  306;  Bart-  Note:  23  Eng.  RoL  Gas.  74. 

lett  V.  Patton,  33  W.  Va.  71, 10  S.  E.  18.  Whittemore  v.  Rnssell,  80  Me. 

21,  5  L.R.A.  523.  297,  14  Atl.  197,  6  A.  S.  R.  200  and 

13.  Healy  v.  Toppan,  45  N.  H.  243,  note;  In  re  Oertle,  34  Minn.  173,  24 
86  Am.  Dec.  159.  N.  W.  924,  57  Am.  Rep,  48;  Healey  v. 

14.  Whittemore  v.  Russell,  80  Me.  Toppan,  45  N.  H.  243,  86  Am.  Deo. 
297,  14  AtL  197,  6  A.  S.  R.  200  and  159;  Rowe  v.  White,  16  N.  J.  Eq.  411, 
iM>te;  Healy  v.  Toppan,  45  N.  H.  243,  84  Am.  Dee.  169  and  note. 

86  Am.  Dec.  159  and  note.  Notes:  67  Am.  Dec.  454;  23  Eng. 

Note:  84  Am.  Dec.  174.  Rul.  Caa.  74. 
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security  may  properly  be  required.**  The  mere  fact  that  the  legatee 
for  life  is  a  feme  covert  cannot  of  itself  furnish  any  evidence  of 
danger  of  loss  of  the  property  in  her  hands  so  as  to  justify  the 
requisition  of  security  from  her.'"  According  to  some  authorities, 
where  the  use  of  money  is  given  the  gift  is  of  the  interest  only ; 
and  as  such  property  may  be  easily  lost  or  wasted,  the  general  rule 
is,  that  the  legatee  must  give  some  reasonable  security  to  preserve 
saiely  the  funds  for  the  remainderman,  or  the  money  may  go  into 
the  hands  of  a  trustee,  of  whom  a  bond  would  be  required.* 

15.  Enforcement  of  Rights  of  Remainderman. — Mter  the  termi- 
nation of  a  particular  estate  in  personal  property,  an  action  will 
lie  to  recover  the  property  limited  over,*  and  it  has  been  held  that 
after  the  death  of  the  legatee  for  life  of  personal  estate,  the  remain- 
derman may  recover  the  property  limited  over,  in  an  action  on  the 
case;  and  that  in  such  action  it  is  sufficient  to  describe  the  property 
as  consisting  of  money  and  other  articles  of  personal  estate  of  the 
value  of  a  specified  sum.'  A  bill  by  the  legatee  in  remainder,  seek- 
ing security  from  the  legatee  for  life  on  the  ground  that  the  legacy 
is  in  danger  of  loss,  is  in  the  nature  of  a  bill  quia  timet,  and  may 
be  filed  as  weU  against  the  executor  himself  where  the  fund  is  in 
his  hand,  as  against  the  legatee  for  life  where  the  fund  is  in  his 
hand.* 

III.  Valvdity,  Nature,  and  Incidents  Generally 

16.  Limitation  Repugnant  to  Gift  with  Absolute  Power  of  Dis- 
posaL — It  is  a  general  rule  as  to  conditions  subsequent,  that  to  be 
valid  they  must  not  be  repugnant  to  the  estate  given  or  devised.  They 
must  not  be  an  exception  to  the  very  thing,  that  is,  to  the  substance 
of  the  gift;  if  so,  they  axe  void,  and  the  estate  granted  will  stand 
unaffected  by  such  conditions.  A  fee  may  be  defeated  by  a  condi- 
tion which  is  independent  of  the  estate  granted  on  the  happening 
of  which  the  estate  is  lost;  but  a  condition,  the  effect  of  which  is  to 
cut  down  a  fee  to  a  less  estate,  is  void  because  repugnant  to  the  fee.* 

19.  In  re  Oertle,  34  Minn.  173,  24       2.  Griggs  v.  Dodge,  2  Day  (Conn.)- 
N.  W.  924,  57  Am.  Rep.  48;  Healey  v.   28,  2  Am.  Dec.  82. 

Toppan,  45  N.  H.  243,  86  Am.  Dec.  3.  Note :  2  Am.  Dec.  86. 

159;  Bowe  v.  White,  16  N.  J.  Eq.  411,  4.  Bowe  v.  White,  16  N.  J.  Eq.  411, 

84  Am.  Dee.  169  and  note;  Smith  v.  84  Am.  Dec.  169  and  note. 

Bell,  Mart  &  Yerg.   (Tenn.)   302,  17  5.  Kent  v.  Morrison,  153  Mass.  137, 

Am.  Dec.  798.  26  N.   E.  427,  25  A.  S.   R.  616,  10 

20.  Bowe  V.  White,  16  N.  J.  Eq.  411,  L.E.A.  756;  Kaufman  v.  Burgert,  195 
84  Are.  Dec.  169  and  note.  Pa.  St.  274,  45  AU.  725,  78  A.  S.  R. 

1.  Whittemore   v.   Russell,   80   Me.  813;  Moore  v.  Sanders,  15  S.  C.  440, 
297,  14  AtL  197,  6  A.  S.  R.  200  and   40  Am.  Rep.  703.    See  also  Estates, 
note;  Healey  v.  Toppan,  46  N.  H.  243,   vol.  10,  p.  664. 
86  Am.  Dec.  159. 
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In  accordance  with  this  rule  it  is  well  settled  that,  while  an  eixecu- 
toiy  limitation  after  a  fee  detenninable  on  a  certain  contingency 
may  be  valid,*  yet  whenever  an  estate  is  given  to  a  person  gener- 
ally or  indefinitely  with  an  unlimited  power  of  disposition  annexed, 
it  invariably  vests  the  absolute  fee  in  the  first  taker,  and  that  an 
executory  limitation  over  is  repugnant  and  void.'  Indestructibility 
is  an  essential  element  of  an  executory  limitation,^  and  an  unlim- 
ited power  of  disposition  in  the  first  taker  is  clearly  incongruous 
with  this  idea,  being  ipso  facto  a  destruction  of  the  executory  limita- 
tion, whether  the  power  is  exercised  or  not.*  In  this  construction 
no  distinction  is  made  between  goods  and  lands,  but  if  the  primary 
gift  vests  in  the  first  taker  an  absolute  interest  in  personal,  or  an 
absolute  fee  simple  in  real,  property,  it  exhausts  the  entire  estate,  so 
that  there  can  be  no  valid  remainder.^*    Thus  where  an  absolute 

6.  See  supra,  par.  8.  52  N.  H.  267,  13  Am.  Rep.  23;  Van 

7.  Howard  v.  Carusi,  109  U.  S.  725,  Home  v.  Campbell,  100  N.  Y.  287,  3 
3  S.  Ct.  575,  27  U.  S.  (L.  ed.)  1089;  N.  E.  316,  771,  53  Am.  Rep.  166;  Pat- 
Slaughter  T.  Slaughter,  23  Ark.  356,  rick  v.  Morehead,  85  N.  C.  62,  39  Am. 
79  Am.  Dec.  Ill  and  note;  McKenzie's  Rep.  684  and  note;  Smith  v.  Starr,  3 
Appeal,  41  Conn.  607,  19  Am.  Rep.  Whart.  (Pa.)  62,  31  Am.  Dec.  498  and 
525;  Peckham  ▼.  L^o,  57  Conn.  553,  note;  Moore  v.  Sanders,  15  S.  C.  440, 
19  Atl.  392, 14  A.  S.  R.  130,  7  L.R.A.  40  Am.  Rep.  703;  Smith  v.  Bell,  Mart. 
419;  Mansfield  v.  Shelton,  67  Conn.  &  Y.  (Tenn.)  302,  17  Am.  Dec.  798; 
390,  35  Atl.  271,  52  A.  S.  R.  285  and  Bradley  v.  Caines,  94  Tenn.  27,  27  S. 
note;  Williams  v.  Elliott,  246  111.  548,  W.  1007,  45  A.  S.  B.  696  and  note; 
92  N.  E.  960,  138  A.  S.  B.  254;  Out-  Stowell  v.  Hastings,  59  Vt.  494,  8  Atl. 
land  V.  Bowen,  115  Ind.  150,  17  N.  738.  59  Am.  Rep.  748;  Miller  v.  Pot- 
E.  281,  7  A.  S.  R.  420;  Rona  v.  Meier,  terfield,  86  Va.  876,  11  S.  E.  486,  19 
47  la.  607,  29  Am.  Rep.  493;  Bills  v.  A.  S.  R.  919:  Hall  v.  Pahner,  87  Va. 
Bills,  80  la.  269,  45  N.  W.  748,  20  354,  12  S.  E.  618,  24  A.  8.  R.  653 
A.  S.  B.  418,  8  L.R.A.  696;  Jones  v.  and  note,  11  L.R.A.  610;  Behrens  v. 
Bacon,  68  Me.  34,  28  Am.  Rep.  1  and  Bnumann,  66  W.  Va.  56,  66  S.  E.  5, 
note;  Stuart  v.  Walker,  72  Me.  146,  27  L.R.A. (N.S.)  1092. 

39  Am.  Rep.  311  and  note;  Mitchell  v.  Notes:  17  Am.  Dec.  802;  35  Am. 
Morse,  77  Me.  423, 1  Atl.  141,  52  Am.  Dec.  319;  28  Am.  Rep.  4;  45  A.  S.  R. 
Rep.  781;  Combs  v.  Combs,  67  Md.  11,  700;  7  Ann.  Cas.  953. 
8  Atl.  757,  1  A.  S.  R.  359  and  note;  In  O'Day  v.  O'Day,  193  Mo.  62, 
Burbank  v.  Whitney,  24  Pick.  (Mass.)  91  S.  W.  921,  4  L.BJl..(N.S.)  922, 
146,  35  Am.  Dec.  312;  Chase  v.  Ladd,  it  was  held  that  a  provision  in  a  will 
153  Mass.  126,  26  N.  E.  429,  25  A.  S.  that  in  case  of  the  death  before  major- 
R.  614  and  note;  Kent  v.  Morrison,  ity  of  either  of  two  of  testator's  chil- 
153  Mass.  137,  26  N.  E.  427,  25  A.  8.  dren,  his  share  should  go  to  the  other, 
R.  616, 10  L.R»A.  756 ;  In  le  Oertle,  34  is  not  defeated  by  a  provision  vesting 
Miun.  173,  24  N.  W.  924,  57  Am.  Rep.  the  control  of  such  shares  in  trustees, 
48;  Reinders  v.  Koppelmann,  68  Mo.  with  the  expressed  desire  that  the  real 
482,  30  Am.  Rep.  802;  Com  well  v.  estate  should  not  be  disposed  of  nnless 
Wulfl,  148  Mo.  542,  50  S.  W.  439,  45  absolutely  necessary;  since  snch  pro- 
L.R.A.  53;  Gannon  v.  Albright,  183  vision  does  not  confer  a  power  of  sale. 
Mo.  238,  81  8.  W.  1162,  105  A.  8.  R.  8.  See  infra,  par.  21. 
471  and  note,  67  L.R.A.  97;  Jackson  9.  Note:  7  Ann.  Cas.  953. 
V.  Little,  213  Mo.  589,  112  S.  W.  53,  10.  Mansfield  v.  Shelton,  67  Conn. 
127  A.  S  R.  620;  Burleigh  v.  Clongb,  390,  36  AtL  271,  52  A.  S.  B.  285: 
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gift  to  a  person  is  followed  in  the  same  insianunent  by  a  gift  over 
in  ca^e  of  that  person  dying  intestate,  or  without  having  disposed 
of  the  property,  the  gift  over  is  said  to  be  repugnant,  and  is  void.** 
When  there  is  an  absolute  or  unlimited  devise  or  bequest  of  prop- 
erty, a  subsequent  clause  expressing  a  wish,  desire,  or  direction  for 
its  disposition  after  the  death  of  the  devisee  or  legatee  will  not  defeat 
the  devise  or  bequest,  nor  limit  the  estate  or  interest  in  the  property 
to  the  right  to  possess  and  use  during  the  Ufe  of  the  devisee  or  legatee. 
The  absolute  devise  or  bequest  stands,  and  the  other  clause  is  to  be 
regarded  as  presenting  precatory  language.  The  will  must  be  inter- 
preted to  invest  in  the  devisee  or  legatee  the  fee-simple  title  of  the 
land,  and  the  absolute  property  in  the  subject  of  the  bequest.*'  In 
the  case  of  executory  devises  the  question  whether  the  primary 
gift  is  in  fee,  so  as  to  exhaust  the  eatiie  estate,  is  in  each  case 
to  be  decided  on  a  careful  examination  of  the  entire  will,  aided  by 
legitimate  extrinsic  evidence,  to  ascertain  the  actual  intent  of  the 
testator;  which  intent,  when  so  discovered  and  made  obvious,  is  con- 
trolling.** 

17.  Limitation  Over  after  Life  Estate  with  Power  of  DisposaL — 
While  the  rule  in  the  case  of  an  estate  in  fee  with  the  absolute  power 
of  disposition  is  as  above  stated,  yet  it  is  generally  held  that  a  life 
estate  expressly  created  will  not  be  converted  into  a  fee,  absolute  or 
qualified,  or  into  any  other  form  of  estate  greater  than  a  life  estate, 
merely  by  reason  of  there  being  coupled  with  it  a  power  of  disposi- 
tion,** and  consequently  that  a  gift  over  will  not  be  inoperative  and 
void  by  reason  of  repugnance,  as  is  considered  to  be  the  case  when 

Van  Home  v.  Campbell,  100  N.  Y,  And  see  WhjLS. 

287,  3  N.  B.  316,  771,  53  Am.  Rep.  14.  Peckham  v.  Lego,  57  Conn.  553, 

166;    Smith  v.   BeU,  Mart.  &  Teig.  19  Atl.  392,  14  A.  S.  R.  130,  7  L.R.A. 

(Tenn.)  302,  17  Am.  Deo.  798.  419;   Mansfield  v.  Shelton,  67  Conn. 

Note:  17  Am.  Dee.  802.  390,  35  Atl.  271,  52  A.   S.  R.  285; 

In  Williams  v.  Ash,  1  How.  1, 11  U.  Henderson  v.  Blackburn,  104  111.  227, 

S.  (L.  ed.)  25,  it  was  held  that  a  be-  44  Am.  Rep.  780;  Stuart  v.  Walker, 

quest  of  a  slave  to  one  person  with  a  72  Me.  146,  39  Am.  Rep.  311  and  note ; 

bequest  over  to  another  in  the  event  of  Stevens  v.  Winship,  1  Pick.   (Mass.) 

the  sale  or  removal  from  the  state  of  318,  11  Am.  Dec.  178  and  note;  In  re 

such  slave  by  tjbe  first  taker  was  not  a  Oertle,  34  Minn.  173,  24  N.  E.  924,  57 

restraint    or    alienation    inconsistent  Am.  Rep.  48;  Comwell  v.  WulfT,  148 

with   the   right   to  the   property   be-  Mo.  542,  50  S.  W.  439,  45  L.R.A.  53; 

queathed  to  the  legatee  and  that  the  Loosing  v.  Loosing,  85  Neb.  66,  122 

limitation  over  would  be  good.  N.  W.  707,  25  L.R.A.(N.S.)  920;  Bur- 

11.  Holmes  v.  Godson,  8  De  G.  M.  leigh  v.  Clough,  52  N.  H.  267, 13  Am. 
&  G.  152,  25  L.  J.  Ch.  317,  23  Eng.  Rep.  23;  Miller  v.  Potterfield,  86  Va. 
Rul.  Cas.  54  and  note.  876,  11  S.  E.  486,  19  A.  S.  R.  919; 

12.  Bills  V.  Bills,  80  la.  269,  45  N.  Larsen  v.  Johnson,  78  Wis.  300,  47 
W.  748,  20  A.  S.  R.  418.  See  gen-  N.  W.  615,  23  A.  S.  R.  404  and  note, 
erally  Wn-LS.  Notes:  28  Am.  Rep.  4;  45  A.  S.  R. 

13.  Mansfield  v.  Shelton,  67  Conn.  700;  7  Ann.  Cas.  953;  23  Eng.  RuL 
390,  35  Atl.  271,  52  A.  S.  R.  285.  Cas.  73. 
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a  gift  over  is  limited  after  a  prior  absolnte  gift.*'  The  estate  cre- 
ated by  the  exercise  of  the  power  does  not  take  effect  out  of  the 
interest  of  the  life  tenant,  but  out  of  the  estate  of  the  grantor  of 
the  power  not  embraced  in  the  life  interest.**  While  an  express 
gift  in  fee  will  not  be  reduced  to  a  life  estate  by  mere  implicatioD 
from  a  subsequent  gift  over,*^  it  has  been  held  that  this  may  be  done 
by  subsequent  language  clearly  indicating  such  intent  and  equiva- 
lent to  a  posittre  provision.**  In  some  jurisdictions  the  rule  as  to 
the  validity  of  a  limitation  over  after  an  estate  for  life  with  the 
power  of  disposition,  is  subject  to  the  restriction  that  the  power  of 
disposition  must  be  limited.**  If  the  first  taker  is  given  an  estete 
for  life,  coupled  with  an  unlimited  power  of  disposition,  the  fee  or 
absolute  estate  vests  in  the  first  taker,  and  the  limitetion  over  is 
void.  If  the  power  is  dependent  on  a  contingency,  or  if  the  power 
be  definitdy  qualified,  the  estate  of  the  first  taker  is  limited  to  life. 
and  the  limitation  over  takes  effect.**  Whether  a  will  expressly 
^ves  a  life  estate,  or  simply  uses  words  implying  such  limited  estate, 
the  controlling  question  is,  does  the  will  give  an  unlimited,  or  only 
a  contingent  and  modified,  power  of  disposition  to  the  first  taker?  * 

15.  Slaughter  v.  Slaughter,  23  Ark.  McManaman,  85  Neb.  337,  123  N.  W. 
356,  79  Am.  Dec.  Ill  and  note;  Dun-  299,  37  LJl.A.(N.S.)  1047. 

Ding  V.  Vandnsen,  47  Ind.  423, 17  Am.  18.  Mansfield  v.  SheHon,  67  Conn. 
Rep.  709;  Mitchell  v.  Morse,  77  Me.  390,  35  Atl.  271, 52  A.  S.  R.  285;  Kent 
423,  1  Atl.  141,  52  Am.  Rep.  781;  ▼.  Morrison,  153  Mass.  137,  26  N.  E. 
Kent  v.  Morrison,  153  Mass.  137,  26  427,  25  A.  S.  R.  616,  10  L.R.A.  756; 
N.  E.  427,  25  A.  S.  R.  616,  10  L.R.A.  Comwell  v.  Wnlff,  148  Mo.  542,  50 
756;  Grace  v.  Peny,  197  Mo.  550,  95  S.  W.  439,  45  L.R.A.  53;  Miller  v. 
S.  W.  875,  7  Ann.  Cas.  948  and  note;  Potterfield,  86  Va.  876,  11  S.  E.  486, 
Van  Home  v.  Campbell,  100  N.  Y.  19  A.  S.  R.  919. 
287,  3  N.  E.  316,  771,  53  Am.  Rep.  19.  Note:  7  Ann.  Cas.  957. 
166;  Patri<^  v.  Morehead,  85  N.  C.  20.  Smith  v.  BeU,  Mart.  *  Y. 
62,  39  Am.  Rep.  684  and  note;  Ben-  (Tenn.)  302,  17  Am.  Dec.  798;  Davis 
tham  ▼.  Smith,  Cheves  Eq.  (S.  C.)  v.  Richardson,  10  Yerg.  (Tenn.)  290, 
33,  34  Am.  Dec.  599;  Stowell  v.  Hast-  31  Am.  Dec.  581  and  note;  Bradley  v. 
ings,  59  Vt.  494,  8  Atl.  738,  59  Am.  Games,  94  Tenn.  27,  27  S.  W.  1007, 
Rep.  748;  Laraen  v.  Johnson,  78  Wis.  45  A.  S.  R.  696  and  note;  Miller  v. 
300, 47  N.  W.  615,  23  A.  S.  R.  404  and  Potterfield,  86  Va.  876,  11  S.  E.  486, 
note.  And  see  cases  cited  in  the  next  19  A.  S.  R.  919;  Bowen  v.  Bowen,  87 
preceding  note.  Va.  438,  12  S.  E.  885,  24  A.  S.  R. 

Notes:  28  Am.  Rep.  4;  7  Ann.  Cas.  664  and  note. 
953;  23  Eng.  Rnl.  Cas.  73.  Notes:  11  Am.  Dec.  183;  7  Ann. 

16.  Van  Home  v.  Campbell,  100  N.  Cas.  957. 

Y.  287,  3  N.  E,  316,  771,  53  Am.  Rep.  1.  Bradley  v.  Cames,  94  Tenn.  27, 
166.  27  S.  W.  1007,  45  A.  S.  R.  696  and 

17.  Mansfield  v.  Shelton,  67  Conn.  note. 

390,  35  AtL  271,  52  A.  S.  R.  285;       Note:  7  Ann.  Cas.  967.  . 
MiteheO  v.  Morse,  77  Me.  423,  1  Atl.       For  a  fall  discussion  of  Ute  effect 
14L,   62  Am.   Rep.   781;   Jackson   v.   of  a  devise  with  the  primary  disposal 
Little,  213  Mo.  589, 112  S.  W.  53,  127  or  appointment,  sea  Powkbs. 
A.  S.  R.  620  and  note;  Sehnitter  v. 
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18.  Limitations  Tending  to  Create  Perpetuities  Generally. — It  is 
well  settled  that  an  executory  limitation  tending  to  create  a  per- 
petuity ia  in  point  of  law  void.'  The  true  test  by  which  to  ascer- 
tain whether  a  limitation  over  is  void  for  remoteness  is  very  simple. 
It  does  not  depend  on  the  character  or  nature  of  tlie  contingency 
or  event  upon  which  it  is  to  take  efifect.  These  may  be  varied  to 
any  extent.  But  it  turns  on  the  single  question,  whether  the  pre- 
scribed contingency  or  event  may  not  arise  until  after  the  time 
allowed  by  law  within  which  the  gift  over  must  take  effect.*  The 
future  event  or  contingency  on  which  the  limitation  over  is  to  take 
effect  must  be  such  as  must  happen,  if  at  all,  witiiin  the  period 
allowed  by  law.*  The  limitation  must  be  good  at  the  time  of  its 
creation;  for  if  not  good  at  its  creation,  no  subsequent  accident  or 
occurrence  can  make  it  good.*  As  to  the  precise  period  within  which 
an  executory  limitation  must  vest  in  order  not  to  violate  the  rule 
against  perpetuities,  it  is  usually  held  that  such  a  limitation  is  not 
too  remote  if  the  contingency  on  which  it  is  to  take  effect  must 
happen,  if  at  all,  within  the  compass  of  a  life  or  lives  in  being,  and 
twenty-one  years  and  a  few  months  after.*  The  twenty-one  years 
are  introduced  to  provide  for  the  minority  of  a  child  bom,  and  a 
few  months  are  allowed  to  let  in  a  posthumous  child.' 

2.  Holmes  t.  '  Williams,  1  Root  6.  Pennington  v.  Pennington,  70 
(Conn.)  335, 1  Am.  Dec.  49;  Roach  v.  Md.  436,  17  Atl.  329,  3  L.R.A.  816; 
Martin,  1  Har.  (Del.)  548,  27  Am.  Downing  v.  Wberrin,  19  N.  H.  9,  49 
Dee.  746;  Pennington  v.  Pennington,  Am.  Dec.  139. 

70  Md.  436, 17  Atl.  329,  3  L.R.A.  816;  6.  Bamitz  v,  Casey,  7  Cranch  456, 

Brattle   Square   Church   v.   Grant,   3  3  U.  S.  (L.  ed.)  403;  Combs  v.  Combs, 

Gray   (Mass.)   142,  63  Am.  Dec.  725  67  Md.  11,  8  Atl.  757,  1  A.  S.  R.  359 

and  note;  BeJl  v.  Scammon,  16  N.  H.  and  note;  Brattle   Square  Church  t. 

381,41  Am.  Dec.  706;  Merrill  v.Amer-  Grant,  3  Gray   (Mass.)   142,  (i3  Am 

ican  Baptist  Missionary  Union,  73  N.  Dec.  725  and  note;  Hawley  v.  North- 

H.  414,  62  Atl.  647,  111  A.  S.  R.  632,  ampton,  8  Mass.  3,  5  Am.  Dec  66; 

6  Ann.  Cas.  646,  3  L.R.A.(N.S.)  1143  Deihl  v.  King,  6  8acg.  &  S.  (Pa.)  29, 

and  note;  Cudworth  v.  Thompson,  3  9  Am.  Dec.  407. 

Desaus.  (S.  C.)  256,  4  Am.  Dee.  617;  7.  Hawley  v.  Northampton,  8  Mass. 

Cadell  V.  Palmer,  1  CI.  &  F.  372,  7  3,  5  Am.  Dec.  66.    In  Cadell  v.  Palm- 

BUgh  N.  S.  202,  36  Rev.  Rep.  128,  er,  1  CI.  &  F.  372,  7  Bligh.  N.  S.  202, 

21  Eng.  Rul.  Cas.  100  an^  note.    See  36  Rev.  Rep.  128,  21  Eng.  RoL  Cas. 

generally  PEBP£TniTi£.s.  100,  the  English  rule  is  stated  to  be 

3.  McArthur  v.  Scott  113  U.  S.  340,  that  a  limitation,  by  way  of  executory 
5  S.  Ct.  652,  28  U.  S.  (L.  ed.)  1015;  devise,  to  take  effect  at  the  espiry  of 
Brattle  Square  Church  v.  Grant,  3  a  term  of  twenty-one  yean  after  the 
Gray  (Mass.)  142,  63  Am.  Dee.  725  determination  of  certain  lives  in  be- 
and  note.  ing,  is  not  void  as  being  too  remote, 

4.  Pennington  v.  Pennington,  70  although  the  term  of  twenty-one  years 
Md.  436,  17  AU.  329,  3  L.R.A.  816;  is  a  term  in  gross  without  nference  to 
Brattle  Square  Church  v.  Grant,  3  the  infancy  of  any  person.  But  if  to 
Gray  (Mass.)  142,  63  Am.  Dec.  725  the  term  in  gross  of  twenty-one  years 
and  note.  were   added   any   further  period,   al- 

Note :  35  Am.  Dec.  319.  though    not    exceeding    the    ordinary 
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19.  Limitatioiu  (hrer  on  Failure  of  Issue. — It  is  well  settled  that 
wbilB  an  executory  lizoitation  to  take  effect  on  a  definite  failure  of 
iasne  in  the  first  taker  is  valid,^  yet  a  limitation  to  take  effect  on  a 
general  or  indefinite  failure  of  issue  is  void.*  A  definite  failure  of 
issue  is  where  a  precise  time  is  fixed  for  the  failure  of  issue,  not 
in  express  terms,  but  inferable  with  reference  to  any  particular  time 
or  event,**  as  in  the  case  of  a  devise  to  a  detsignated  person,  but  if 
he  die  without  lawful  issue  living  at  the  time  of  his  death,  then 
over.**  An  indefinite  failure  of  issue  is  the  very  converse  of  the 
o&ier,  and  means  a  failure  of  issue  whenever  it  shall  happen,  sooner 
or  later,  without  any  definite  period  within  which  it  must  happen. 
It  means  the  period  when  the  issue  or  descendants  of  the  first  taker 
become  extinct,  and  when  there  is  no  longer  any  issue  of  the  issue 
of  the  grantee,  without  reference  to  any  particular  time  or  any 
pcurticolar  event,  and  an  executory  defvise  to  take  effect  at  such  a 
remote  period  of  time  is  void,  because  it  might  tie  up  property  for 
generations.*'  In  the  case  of  Umitatioos  over  on  the  contingency 
of  the  first  taker's  "dying  without  issue,"  or  "dying  without  leaving 
isBue,"  or  similar  expressions,  there  is  no  little  conlBict  of  authority 
ae  to  whether  they  shall  be  construed  as  signifying  a  definite  or  indefi- 
nite failure  of  issue.  One  line  of  authorities  holds  that  where  such 
expressions  as  the  above  are  unaccompanied  by  other  words  restrictive 
of  their  operation,  they  will  be  construed  as  signifying  an  indefinite 
failure  of  issue,  and  tibe  limitation  over  will  be  hnld  too  remote.*' 
Although  h  has  been  held  that  in  executory  bequests  of  peisonai 
estate,  any  words  in  the  will  may  be  laid  hold  of  to  restrain  the 
generality  of  the  words  "dying  without  issue,"  and  confine  them  to 
a  d3ring  without  issue  living  at  the  time  of  the  person's  decease,  in 

period   of   gestatiaii,   the   Babsequeot  Taylor,  63  Pa.  St  481,  3  Am.  R^. 
limitation  would  be  void.  665.    And  see  Sayward  v.  Sayward, 

8.  Ddhl  T.  King,  6  Serg.  ft  B.  (Pa.)  7  Onenl.  (Me.)  210,  22  Am.  Dee.  191. 
29,  9  Am.  Dee.  407.  See  sapn,  par.  10.  Deihl  v.  King,  6  Seig.  ft  E. 
9.  (Pa.)  29,  9  Am.  Dec.  407. 

9.  Holmes  v.  WilUams,  1  Root  11.  Downing  v.  Whenia,  19  N.  H. 
(Conn.)  335, 1  Am.  Deo.  49;  Eoaeh  v.  9,  49  Am.  Dee.  139. 

Martin,  1  Har.  (Del.)  648,  27  Am.  12.  Downing  v.  Wberm,  19  N.  H. 
Dee.  746;  Hertz  v.  Abrahams,  110  Ga.  9,  49  Am.  Dee.  139. 
707,  36  S.  E.  409,  50  LJSA.  361;  BeD  IS.  Eoach  v.  Martin,  1  Har.  (Del.) 
▼.  Seamann,  15  N.  H.  381,  41  Am.  548,  27  Am.  Dee.  746;  Hawley  ▼. 
Dee.  706;  Downing  ▼.  Wherrin,  19  Northampton,  8  Mass.  3,  6  Am.  Dee. 
N.  H.  9,  49  Am.  Dee.  139;  Merrill  v.  66  and  note;  Downing  t.  Wherrin,  19 
American  Baptist  Missionary  Union,  N.  H.  9,  49  Am.  Dec.  139;  Anderson 
73  N.  H.  414,  62  AtL  647,  111  A.  S.  v.  Jackson,  16  Johns.  (N.  Y.)  382,  8 
B.  632,  6  Ann.  Cas.  646,  3  LkEA.  Am.  Dee.  330  (citing  nomerons  an- 
(N.S.)  1143  and  note;  Den  v.  Gibbons,  thorities  to  this  effect  though  the  hold- 
22  N.  J.  L.  117,  51  Am.  Dee.  253;  ing  was  in  favor  ot  the  eonbrary  eon- 
Anderson  V.  Jackson,  16  Johns.  (N.  stniction). 
T.)   382,  8  Am.  Dec.  330;  Taylor  v. 
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order  to  support  the  intention  of  the  testator,  yet  even  in  the  limitSr 
tion  of  personal  estate  the  words  "dying  without  issue,"  standing  alone, 
without  the  concurrence  of  any  other  circumstance  indicating  an 
intention  of  restricting  it,  would  not,  ex  vi  termini,  signify  a  dying 
without  issue  living  at  the  death  of  the  first  taker.  To  restrain  it 
there  must  be  some  apparent  restrictive  inclination;  some  clause  or 
circumstance  in  the  wUl  which  can  indicate  or  imply  such  inten- 
tion; some  expression  or  circumstance  connected  with  tiie  will;  some 
fair  demonstration.**  The  difiBculty  under  which  these  courts  have 
labored  is  to  determine  what  words  shall  be  considered  as  qualifying 
the  general  expressions,  and  whether  the  language  used,  on  a  reason- 
able construction  of  it,  points  out  some  definite  period  when  the 
limitation  over  shall  take  effect.*'  Other  authorities,  however,  have 
adopted  the  rule  that  such  words  as  those  above  set  out  are,  unless 
a  dififerent  intent  otherwise  appears,  to  be  construed  as  referring  to  a 
dying  without  issue  living  at  the  time  of  the  first  taker's  death.** 
In  some  jurisdictions  the  construction  of  terms  such  as  those  now 
under  consideration,  when  used  in  a  will,  has  been  determined  by 
statute  as  meaning  a  definite  failure  of  issue  if  other  words  in  tlie 
will  do  not  prevent  this  result.*' 

20.  Validity  of  Successive  Limitations. — It  is  well  settled  that 
there  may  be  several  limitations  after  the  first  executory  devise  of 
the  whole  interest,  and  any  one  of  them  may  be  good  in  the  event 
that  no  one  of  the  preceding  executory  limitations  which  would  carry 
the  whole  interest  happens  to  vest,**  but  it  is  equally  well  settled 
that  when  any  one  of  the  preceding  executory  limitations  which 
would  carry  the  whole  interest  happens  to  take  place,  all  the  subse- 
quent limitations  become  void  and  the  whole  interest  in  them  vested.** 

21.  Exemption  of  Limitation  from  Power  of  First  Taker. — Save 
in  the  case  of  a  limitation  over  after  an  estate  tail,*"  it  is  well  set- 
tled that  when  a  valid  executory  limitation  has  been  duly  created 
it  is  wholly  exempted  from  the  power  of  the  first  taker.*    An  eeaen- 

14.  DeiM  T.   King,   6   Serg.   &   R.  17.  Hertz    v.    Abrahams,    110    Qa^ 
(Pa.)  29,  9  Am.  Dec.  407.  707,   36   S.   E.  409,  50   L.R.A.   361; 

15.  Downing  v.  Wherrin,  19  N.  H.  Combs  v.  Combs,  67  Md.  11,  8  Atl. 
9,  49  Am.  Dec.  139.    And  see  Wills.  757, 1  A.  S.  R.  359  and  note.    And  see 

16.  Jackson  v.  Chew,  12  Wheat.  153,  Wills. 

6  U.  S.  (L.  ed.)  584  (following  de-  18.  Rogers  t.  Robs,  4  Johns.  Ch. 
cision  of  New  York  courts) ;  Holmes  (N.  Y.)  388,  8  Am.  Dec.  575;  Cad- 
V.  Williams,  1  Root  (Conn.)  335,  1  worth  v.  Thompson,  3  Desaos.  (S.  C.) 
Am.  Dec.  49;  Fosdiek  y.  Cornell,  1  256,  4  Am.  Dec.  617. 
Johns.  (N.  T.)  440,  3  Am.  Dec.  340;  19.  Cudworth  v.  Thompson,  3 
Jackson  v.  Blanshan,  3  Johns.  (N.  Y.)  Desans.  (S.  C.)  256,  4  Am.  Dec.  617. 
292,  3  Am.  Dee.  485;  Jackson  v.  20.  See  supra,  par.  10. 
Staata,  11  Johns.  (N.  Y.)  337,  6  Am.  1.  Slaughter  v.  Slaughter,  23  Art 
Dec.  376;  Anderson  v.  Jackson.  16  356,  79  Am.  Dec.  Ill  and  note;  Wil- 
Johns.  (N.  Y.)  382,  8  Am.  Dec.  830.  Hams  v.  Elliott,  246  111.  548,  92  N.  E. 
And  see  Wills.  960,  138  A.  S.  R.  254;  Downing   v. 
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tial  difference  between  a  contingent  remainder  and  an  executory 
limitation  is  that  the  first  may  be  barred  or  destroyed  by  several 
means,*  whereas  an  executory  limitation  cannot  be  prevented  from 
taking  effect  when  the  contingency  happens,  either  by  fine  or  recov- 
ery, or  by  any  alteration  or  sale  of  the  estate  after  which  it  is 
limited.'  As  already  seen,  an  absolute  power  of  disposal  of  the  first 
estate  will  make  the  limitation  over  inoperative.* 

22.  Merger  or  Surrender  of  Prior  Estate. — ^\^'^hile  a  contingent 
remainder  may  be  destroyed  at  common  law  by  fine  or  recovery,  by 
merger  of  the  particular  estate,  or  by  any  displacement  thereof,'  an 
executory  devise  cannot  be  defeated  by  any  destruction  of  the  prec- 
edent estate  by  di.ssoisin,  forfeiture,  surrender,  or  merger.* 

23.  Lapse  or  Failure  of  Prior  Estate. — ^With  regard  to  the  effect 
on  an  executory  limitation  of  the  failure  of  the  prior  gift,  it  has 
been  held  in  a  number  of  instances  that,  if  the  prior  estate  never 
takffii  effect,  the  gift  over  nevertheless  becomes  operative,  the  fii"st 
estate  being  considered  a  preceding  limitation  only,  and  not  a  con- 
dition precedent.'  The  principle  which  at  common  law  occasioned, 
and  still  may  occasion,  the  lapse  of  a  legacy  or  devise,  can  have 
no  application  to  substituted  gifts.  The  primary  gift  may  lapse 
or  fail  if  its  object  dies  before  the  will  can  operate  at  all,  but  this 
has  no  tendency  to  defeat  an  independent  and  ulterior  limitation  to 
other  objects  who  are  living  at  the  testator's  death.  In  such  cases, 
the  question  is  not  one  of  lapse,  but  of  interpretation  and  intention.' 
The  mere  lapse  of  intervening  estates  will  never  be  allowed  to  defeat 
the  remainder  over,  unless  these  e.=tates  be  coupled  with  conditions 
on  which  the  subsequent  limitations  are  in  some  way  made  to  depend.* 
Thus  under  a  devise  and  beque?;t  to  the  testator's  son  of  real  and 
personal  property  for  life,  and  to  his  heirs  in  case  he  die  leaving 
issue,  or  if  he  die  without  issue  to  the  testator's  nephews  and  nieces, 

Wherrin,  19  N.  H.  9,  49  Am.  Dec.  4.  See  supra,  par.  16. 

139;  Burleigh  v.  Clough,  52  N.  H.  267,  6.  MeCreary  v.  Coggeshall,  74  S.  C. 

13  Am.  Rep.  23;  Smith  v.  Bell,  Mart.  42,  53  S.  E.  978,  7  Aim.  Cas.  693,  7 

&  Y.  (Tenn.)  302,  17  Am.  Dee.  798.  L.R.A.(N.S.)  433. 

2.  Downing  v.  Wherrin,  19  N.  H.  9,  6.  Bamitz  v.  Casey,  7  Crantli  456. 
49  Am.  Dec.  139.    See  Remainders.  3  U.  S.  (L.  ed.)  403;  L'Etounioau  v. 

3.  Holmes    v.    Williams,    1    Root  Henquenet,  89  Mich.  428,  50  N.  W. 
(Conn.)  335, 1  Am.  Dec.  49;  L'Etour-  1077,  28  A.  S.  R.  310. 

neau  v.  Henquenet,  89  Mich.  428,  50  7.  Pennington    v.    Pennington,    70 

N.  W.  1077,  28  A.  S.  R.  310;  Down-  Md.  436,  17  Atl.  329,  3  L.R.A.  816; 

ing  V.  Wherrin,  19  N.  H.  9,  49  Am.  Burbank  v.  Whitnev.  24  Pick  (Jli\,s.) 

Dec.  139;  Burleigh  v.  Clou:?h,  52  N.  146,  35  Am.  Doe.  312;  Newell  v.  Nie- 

H.  267,  13  Am.  Rep.  23;  Garland  v.  hols,  75  N.  Y.  78,  31  Am.  Rep.  424. 

Watt,  26  N.  C.  287,  42  Am.  Dec.  120  8.  Downing  v.  Marshall,  23  N.  Y. 

and  note;  Smith  v.  Bell,  Mart.  &  Y.  366,  80  Am.  Dec.  290.    Aa  to  the  hip-e 

(Tenn.)  302,  17  Am.  Dec.  798;  Brad-  of  legacies  and  devises,  see  Wills. 

ley  V.  Games,  94  Tenn.  27,  27  S.  W.  9.  Pennington    v.    Pennington.    70 

1007,  45  A.  S.  R.  696  and  note.  Md.  436,  17  Atl.  329,  3  L.R.A.  816. 
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if  the  son  should  die  without  issue  before  the  testator  there  would 
be  no  lapse,  but  the  contingent  limitation  would  take  effect  in  favor 
of  the  nephews  and  nieces.*' 

24.  Prior  Estate  as  Affected  by  Failure  of  Gift  Over. — With  regard 
to  the  eflfect  of  the  failure  of  a  gift  over  on  the  preceding  gift, 
the  general  principle  applicable  to  such  cases  is  that  when  a  subse- 
quent condition  or  limitation  is  void  by  reason  of  its  being  impos- 
sible, rq)ugnant,  or  contrary  to  law,  the  estate  becomes  vested  in 
the  first  taker  discharged  of  the  condition  or  limitation  over,  accord- 
ing to  the  terms  in  which  it  was  granted  or  devised ;  '*  if  for  life, 
then  it  takes  effect  as  a  life  estate ;  *•  if  in  fee,  then  as  a  fee  simple 
absolute.*'  The  reason  on  which  this  rule  is  said  to  rest  is  that 
when  a  person  has  granted  or  devised  an  estate,  he  shall  not  be 
allowed  to  fetter  or  defeat  it  by  annexing  thereto  impossible,  illegal, 
or  repugnant  conditions  or  limitations.**  Where  after  sundry  devises 
in  fee  and  bequests  to  the  testator's  children  exhausting  the  estate, 
it  is  provided  that  if  any  one  or  more  happen  to  die  without  heirs, 
then  his  or  their  parts  or  shares  shall  be  equally  divided  among  the 
rest  of  the  children,  the  last  surviving  child,  whether  having  issue 
or  not,  will  retain  not  only  his  share  in  the  first  devise  but  also 
the  shares  which  have  accrued  to  him ;  for  the  estate  devised  to  him 
was  vested  by  the  devise,  and  if  no  one  can  take  under  the  execu- 
tory devise,  it  will  become  inoperative,  and  cannot  divest  him  of 
what  he  has  gained  by  the  direct  devise.*' 

25.  Transmissibility  of  Executory  Limitations  and  Their  Lia- 
bility to  Execution  Sale. — Executory  devises  are  now  generally  con- 
sidered not  as  bare  possibilities,  but  as  certain  interests  emd  estates,** 
and  as  such  to  be  assignable,  devisable,  and  transmissible  to  the  rep- 
resentatives of  the  devisee,  provided  that  the  identity  of  the  latter 
is  certain,  and  that  the  object  of  the  devise  is  fixed.*'    Such  execu- 

■  10.  Downing  v.  Marshall,  23  N.  Y.  v.  Havens,  13  N.  J.  Eq.  101,  78  Am. 
366,  80  Am.  Dec.  290.  Dec.    90    and    note;    Van    Home    v. 

11.  Brattle  Square  Church  v.  Grant,  CampbeU,  100  N.  Y.  287,  3  N.  E.  316, 
3  Gray  (Mass.)  142,  63  Am.  Dec.  725  771,  53  Am.  Rep.  166;  Anderson  v. 
and  note;  Scott  v.  Price,  2  Serg.  &  R.  United  Realty  Co.,  79  Ohio  St.  23,  86 
(Pa.)  59,  7  Am.  Dec.  629.  N.  E.  644,  51  L.E.A.(N.S.)  477  and 

Note:  21  Eng.  Rul.  Gas.  157.  note. 

'     12.  Brattle  Square  Church  v.  Grant,       Note:  21  Eng.  Rnl.  Cas.  157. 
3  Gray  (Mass.)  142,  63  Am.  Dec.  725.       14.  Brattle  Square  Church  v.  Grant, 

13.  Doe  V.  Watson,  8  How.  263,  12  3  Gray  (Mass.)  142,  63  Am.  Dec.  725. 
U.  S.  (L.  ed.)  1072;  Outland  v.  Bowen,  15.  Jackson  v.  Staats,  11  Johns. 
116  Ind.  150,  17  N.  E.  281,  7  A.  S.  R.  (N.  Y.)  337,  6  Am.  Dec.  376. 
420;  Brattle  Square  Church  v.  Grant,  16.  Farley  v.  Gilmer,  12  Ala.  141,  46 
3  Gray  (Mass.)  142,  63  Am.  Dec.  725  Am.  Dec.  249;  Kean  v.  Hoffecker,  2 
and  note;  Sullivan  v.  Garesche,  229  Har.  (Del.)  103,29  Am.  Dec.  336. 
Mo.  496,  129  S.  W.  949,  49  L.R.A,  17.  Bamita  v.  Caaey,  7  Cranch  456, 
(N.S.)  605;  Den  v.  Gibbons,  22  N.  J.  3  U.  S.  (L.  ed.)  403;  Kean  v.  Hoffeck- 
L.  117.  51  Am.  Dec.  253;  Cleveland   er,  2  Har.  (Del.)   103,  29  Am.  Dec 
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tory  devises  descend  upon  the  death  of  the  devisee  in  the  same  course 
of  descent  as  does  other  real  estate  or  interest  in  real  estate  in  all 
cases  where  the  will  establishing  the  devise  describee  the  devisee  with 
certainty.**  It  is  otherwise  if  the  object  of  the  limitation  over  is 
not  ascertained  or  fixed,  or  the  persons  to  whom  the  estate  is  to  pass 
are  not  ascertainable  until  the  contingency  does  hi^pen,  as  in  the 
case  of  a  limitation  to  the  right  heirs  of  a  person  living;  for  during 
th9  life  of  such  person  it  cannot  be  known  who  his  heirs  will  be, 
nor  in  whom  the  interest  is."  It  has  been  held  that  since  the  inter- 
est of  an  executory  devisee  may  be  transferred  by  assignment  it  is 
sabject  to  execution  sale,  though  the  previous  estate  is  not  yet  termi- 
nated.** 

26.  Protection  of  Gift  Over  against  Waste  by  First  Taker.— 
According  to  some  authorities,  in  the  case  of  a  devise  to  one  creat- 
ing a  fee  in  him  determinable  only  upon  his  dying  without  issue, 
with  an  executory  devise  over  to  certain  other  persons  in  the  event 
of  such  death  witiiout  issue,  the  first  taker  is  exempt  from  the  super- 
vision of  chancery  in  respect  to  the  commission  of  waste  on  the 
premises  during  his  lifetime.*  A  full  discussion  of  the  power  of 
equity  to  intervene  for  the  prevention  of  waste  will  be  found  else- 
where in  this  work.* 

27.  Accumulation  of  Rents  and  Profits  Pending  Vesting  of  Exec- 
utory Devise. — It  seems  to  be  entirely  settled  that  the  profits  of  an 
estate  may  lawfully,  under  a  will,  be  made  to  accumulate  for  the 
reasonable  period  allowed  for  an  executory  devise  to  vest.  This  doc- 
trine of  accumulation  is  quite  familiar  in  the  practice  of  the  English 
chancery,  and  it  is  there  held  that  an  accumulation  until  the  contin- 

336;  De  Haas  v.  Bonn,  2  Pa.  St.  335,  to  heir  until  the  contingency  happens, 

44  Am.  Dec.  201.     See  also  Assion-  when  it  vesta  absolutely  in  him  only 

MENTS,  vol.  2,  p.  597;  Desceitt  and  who  can  then  make  himself  heir  to  B, 

DiSTBiBtJTiON,  vol.  9,  p.  66.  the  executory  devisee.    And  although 

In  Watson  v.  Smith,  110  N.  C.  6,  A  be  the  heir  at  law  of  B,  yet  the 

14  S.  E.  640,  28  A.  S.  R.  665,  it  is  executory  devise  thus  devolving  on  him 

held  that  the  assig^nment  of  a  eontin-  is  not  meiged  in  the  precedent  estate, 

gent  remainder  or  an  executory  devise,  but  on  the  death  of  A  devolves  to  the 

free  from  fraud  or  imposition  and  for  next  heir  of  B.     One  tenant  in  com- 

s  valuable  consideration,  will  be  up-  mon  cannot  maintain  ejectment  against 

held  in  equity,  though  void  at  law.  his   cotenant,   without   actual    ouster. 

18.  Kean    v.     HofEecker,    2     Har.  Bamitz  v.  Casey,  7  Cianch  456,  3  U. 

(Del.)   103,  29  Am.  Dec.  336.     And  S.  (L.  ed.)  403. 
see  generally.  Descent  akd   Distri-       19.  Kean  v.  Hoffecker,  2Har.  (Del.) 

BunoN,  vol.  9,  p.  66.  103,  29  Am.  Dec.  336. 

A  devise  to  A  in  fee,  and  if  he  shall       20.  De  Haas  v.  Bunn,  2  Pa.  St.  335, 

die  under  the  age  of  twenty-one  years,  44  Am.  Dec.  201. 
and  without  issue,  then  to  B  in  fee,  is       1.  Matthews  v.  Hudson,  81  Ga.  120, 

a  good  executory  devise;  and  if  B  die  7  S.  E.  286, 12  A.  8.  B.  305. 
before  the  contingency  happen,  it  de-       2.  See  generally.  Wash, 
▼olves  upon  his  heir,  and  so  from  heir 
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gency  happens  may  be  given  to  tlie  executory  devii^ee,  wlio  was  to 
lake  the  thing  whence  the  accumulation  was  to  arii?c,  and  that  a 
tendency  to  perpetuity  is  not  increased  by  giving  the  intermediate 
profits  with  the  subject  which  produce?  them.  The  value  of  the 
thing  devised  is  enlarged,  but  not  the  time.* 

3.  Rogers  v.  Ross,  4  Johns.  Co.  (N.  ford,  4  Ves.  Jr.  227,  11  Ves.  .Ir.  112, 
Y.)  388,  8  Am.  Dec.  575  (citing  the  8  Rev.  Rep.  104,  1  Eng.  Rul.  Cas. 
leading  case  of  Thellusson  v.  Wood-  498).    And  see  Perpetuities. 
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EXEMPTIONS 

I.  Intboductory 

II.  Persons  Entitled  to  Exemption 
m.  Property  Exempt 
IV.  Claims  Subject  to  Exemption' 

V.  Loss  op  Right 
VI.  Enforcement  o»  Right 


*  I.  Introductory 

1.  Foundation  and  Nalure  of  Right;  Scope  of  Article 

2.  Constitutionality  of  Exemption  Laws 

3.  Purpose  of  Statutes 

4.  Construction  of  Statutes 

5.  Conflict  of  Laws 

n.  Persons  Entitled  to  Ezemptioa 

6.  In  General 

7.  Farmer,  Lawyer  or  Aged  Person 

8.  Laborers  Generally 

9.  Particular  Persons  as  Laborers 

10.  Mechanic 

11.  Teamster 

12.  Householder;  Householder  Having  Family 

13.  Head  of  Family  Generally 

14.  Particular  Persons  Entitled  to  Exemption  as  Head  of  FamOy 

15.  Nonresident 

16.  Debtor  with  Several  Occupations 

17.  Assignment  of  Right 

III.  Property  Exempt 

18.  Household  Furniture  Generally 

19.  Specific  Articles  Covered  by  Exemption 

20.  Cattle;  Fleece  from  Sheep 

21.  Crops,  Provisions  and  Fodder 

22.  Wearing  Apparel 

23.  Tools  and  Implements  Generally 

24.  Complicated  Machinery  as  Tools  or  Implements 

25.  Animals  and  Vehicles  as  Tools  or  Implements 
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26.  Other  Things  or  Articles  as  Tools  or  Implements 

27.  Farming  Utensils 

28.  Apparatus 

29.  Horses  or  Oxen  Generally 

30.  Work  Horse;  Horse  by  Which  Debtor  Habitually  Earns  Living 

31.  Plow  Horse  or  Farm  Horse 

32.  Vehicles 

33.  Stoek  in  Trade  or  Personal  Property 

34.  Wages  or  Earnings  Generally 

35.  Exemption  as  Dependent  on  Amount 

36.  Exemption  as  Dependent  on  Time;  Loss  of  Right 

37.  Bounty 

'A8.  Pension  Money  under  Federal  Statute 

39.  Pension  Money  under  State  Statutes 

40.  Cemeteries 

41.  Life  Insurance 

42.  Public  Property 

43.  Proceeds  of  Exempt  Property  Generally 

44.  Right  of  Action  or  Judgment  for  Exempt  Property 

45.  Proceeds  of  Fire  Insurance  Policy 

46.  Exemption  Out  of  Partnership  Property — Majority  View 

47.  Exemption  Out  of  Partnership  Property — Minority  View 

IV.  Claims  Subject  to  Exemption 

48.  Purchase  Price  of  Articles 

49.  Claim  for  Wages  or  Necessaries 

50.  Liability  for  Tort;  Alimony 

51.  Debt  Due  State 

52.  Judgment  for  Costs 

53.  Lien;  Claim  for  Repair  or  Improvement 

54.  Establishment  of  Nature  of  Claim 

V.  Loss  of  Right 


55.  In  General 

56.  Acts  Constituting  Waiver  Generally 

57.  Estoppel  to  Assert  Exemption  Rights 

58.  Removal  from  State 

59.  Abandonment  of  Occupation 

60.  Contract  Waiving  Exem[)tion 

61.  Creation  of  Lien  on  Exempt  Property 

62.  Waiver  and  Revocation  of  Waiver 


VI.  Enforcement  of  Right 


63.  Proceedings  in  Which  Assorted 

64.  Notice  of  Claim  Generally 
(io.  Person  Making  Claim 

(i6.  Special  Statutory  Requirements 
(>7.  Time  and  Manner  of  Making  Claim 
(i,S.  Selection  of  Exemption  Generally 
(ii).  Duty  of  Levying  Oflicer 

70.  Sncccfisive  Claims  to  Exemption 

71.  Use  of  Force  by  Exemptioner 
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72.  Injnnction  against  Suit  in  Foreign  State 

73.  Right  of  Action  for  Evasion  of  Exemption  Rights  General^ 

74.  Validity  of  Statute  Prohibiting  Evasion  of  Exemption 

75.  Right  of  Action  and  Liability  Under  Statutes 

76.  Form  of  Action  for  Violation  of  Rights 

77.  Jurisdiction;  Limitation  of  Actions 

78.  Conditions  Precedent 

79.  Persons  by  and  against  Whom  Action  May  Be  Maintained 

80.  Parties  to  Action 

81.  Splitting  Causes  of  Action;  Defenses 

82.  Pleading 

83.  Evidence 

84.  Measure  of  Damages 


I.  Introductoby 

1.  Foundation  and  Nature  of  Right;  Scope  of  Article. — Statutory 
provisions  creating  exemptions  have  always  been  considered  as  found- 
ed in  public  policy.  The  right  to  create  exemptions  must  reside 
in  every  state  to  enable  it  to  secure  its  citizens  from  unjust  and  har- 
assing litigation,  and  to  protect  them  in  those  pursuits  which  are 
necessary  to  the  existence  or  well-being  of  the  community.*  It  is 
clear  that  at  common  law  there  were  no  exemptions  from  execution.^ 
Accordingly  the  general  rule  is  that  every  species  of  property  i.« 
liable  for  the  payment  of  debts ;  •  and  only  tiiose  articles  specified 
by  statute  can  be  held  to  be  exempt.*  It  is  true  that  at  common 
law  certain  species  of  property  were  not  seizable  under  execution, 
such  as  wearing  apparel  on  the  person  of  the  debtor;  but  this  wa« 
not  because  of  the  nature  of  the  property  but  rather  because  of  its 
situation.*  Again,  there  are  certain  choses  in  action  which  cannot 
be  reached  by  a  creditor,  not  because  of  their  nature  but  becau.«e 
of  the  nature  of  the  body  against  which  the  chose  in  action  exists. 
This  is  the  case,  for  example,  of  a  claim  against  a  governmental 
agency,  and  the  question  as  usually  propounded  is  whether  a  state 
or  one  of  its  subdivisions  is  subject  to  garnishment.'  The  right  of 
exemption  of  personal  property  coexists  and  is  coextensive  with  the 
right  of  the  creditor  to  reach  and  sell  under  his  execution,  save  in 
cases  specially  excepted  from  the  operation  of  the  exemption ; '  and 

1.  Bronson  v.  Einzie,  1  How.  311,  Ann.  651,  52  Am.  Dec.  606;  Eobin- 
11  U.  S.  (L.  ed.)  143;  Edwards  v.  son  v.  Burke,  70  N.  H.  2,  45  Atl.  713, 
Kearzey,  96  U.  S.  595,  24  U.  S.   (L.  85  A.  S.  R.  595. 

ed.)  793;  Kirkman  v.  Bird,  22  Utah       3.  Hanna  v.  Bry,  5  La.  Ann.  651, 
100,  61  Pac.  338,  83  A.  S.  R.  774;  52  Am.  Dec.  606. 
Von  Baumbach  v.  Bade,  9  Wis.  559,       4.  Stanton  v.  French,  91  Cal.  274, 
76  Am.  Dec.  283.  27  Pac.  657,  25  A.  S.  R.  174. 

2.  Seay  v.  Palmer,  93  Ala.  381,  9       5.  See  generally,  Levy  anh  Seizure, 
So.  601,  30  A.  S.  R.  57;   Estate  of  as  to  property  subject  to  levy. 
Brown,  123  Cal.  399,  55  Pac.  1055,       6.  See   generally,    Garnishment. 
69  A.  S.  R.  74;  Hanna  v.  Bry,  5  La.       7.  Bavlston  v.  Rankin,  114  Ala.  408, 
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the  right  is,  moreover,  positive,  unqualified  and  of  equal  dignity  with 
other  rights  of  property  protected  by  the  constitution  from  legislative 
or  judicial  invasion  or  diminution.'  Of  course  the  various  itemd 
of  personal  property  exempt  from  execution  secured  to  the  debtor  must 
exist,  and  he  must  be  the  owner  of  them,  before  the  benefit  of  the 
statute  can  be  claimed  by  him.*  This  article  deals  solely  with  statu- 
tory exemption  of  property  from  seizure  on  mesne  or  final  process, 
including  in  the  treatment  matters  touching  upon  the  constitutional- 
ity of  statutes  creating  exemptions,  and  the  general  phases  of  the 
subject  88  indicated  by  the  chapter  headings.  Specific  matters  relat- 
ing to  homestead  exemptions  and  exemptions  from  taxation,  are  fully 
considered  elsewhere.** 

2.  Constitutionality  of  Ezemptioii  Laws. — Based  on  a  dictum  of 
the  supreme  court  of  the  United  States  **  several  early  cases  may 
be  found  to  the  effect  that  a  statute  exempting  property  from  exe- 
cution may  be  applied  to  pre-existing  contracts  vrithout  impairing 
the  obligation  of  contracts  under  the  federal  constitution.**  But 
subsequent  decisions  of  the  supreme  court  make  it  quite  clear  that 
a  statute  materially,  increasing  exemptions  is  invalid;**  and  this 
rule  has  been  followed  by  the  state  courts.**  In  fact,  it  would  se^n 
that  a  statute  which  diioinishes  in  any  respect  the  property  which 
a  creditor  may  seize  should  not  be  given  effect  as  to  pre-existing 
debts.**  On  the  other  hand,  a  statute  exempting  property  of  coun- 
ties from  execution  is  a  mere  affirmance  of  the  common  law,  and 

21  So.  995,  62  A.  S.  B.  Ill;  Sannoner  Ann.   Cafl.   1912B   251   and  note,  40 

V.  King,  49  Ark.  299,  5  S.  W.  703,  4  L.B.A.(N.S.)    1215;    In  re   Heilbron, 

A.  S.  B.  49.  14  Wash.  536,  45  Pac  153,  35  L.BA. 

8.  See  infra,  par.  4.  602. 

9.  Franklin  v.  Coffee,  18  Tex.  413,  Notes:  87  Am.  Dec.  465  et  seq.;  2 
70  Am.  Dec.  292.  A.  S.  B.  697,  598;  120  A.  8.  B.  47»; 

10.  See  HoHBSTEAS.  1  L.B.A.  359. 

11.  Bronson  v.  Rinzie,  1  How.  311,  Bat  see  Garrett  t.  Cheshire,  69  N. 
11  U.  S.  (L.  ed.)  143.  C.  396,  12  Am.  Rep.  647  (calling  tb« 

12.  Cnsie  v.  Douglas,  3  Ran.  123,  87  increase  a  restriction  and  attempting 
Am.  Dec.  458  and  note;  Bockwell  t.  to  distinguish  Qunn  v.  Barrjr,  16  WaD. 
HubbeU,  2  Doug.  (Mich.)  197,  45  Am.  610,  21  U.  S.  (L.  ed.)  212) ;  and  sat 
Dec.  246  and  note;  Morse  v.  Goold,  11  Kirkman  v.  Bird,  22  Utah  100,  61  Pae. 
N.  Y.  281,  62  Am.  Dec.  103.  338,  83  A.  S.  B.  774,  58  L.B.A.  669. 

Notes:  10  Am.  Dec.  138;  120  A.  S.  15.  Johnson  v.  Fletcher,  54  Miss. 
R.  479;  Ann.  Cas.  1912B  259,  261.       628,  28  Am.  Eep.  888   (even  in  the 

13.  Gunn  v.  Barry,  15  Wall.  610,  21  case  of  property  acquired  after  the 
U.  S.  (L.  ed.)  212;  Edwards  v.  Kear-  debt  was  incurred,  overruling  Stephen- 
zey,  96  U.  8.  695,  24  U.  8.  (L.  ed.)  son  v.  Osborne,  41  Miss.  119,  90  Am. 
793.  Dec.  358} ;  Skinner  v.  Halt,  9  S.  D. 

14.  Wilson  V.  Brown,  68  Ala.  62,  427,  69  N.  W.  595,  62  A.  8.  B.  878; 
29  Am.  Bep.  727;  Gregory  Co.  v.  Cale,  Homestead  Cases,  22  Gratt  (Va.)  266,- 
115   Minn.   608,   133   N.   W.   75,   37   12  Am.  Rep.  507. 

L.R.A.(N.S.)  156;  Breariey  School  v.       Note:  Ann.  Cas.  1912B  288. 
Ward,  201  N.  Y.  358,  94  N.  K  1001, 
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cannot  impair  the  obligation  of  any  contract  executed  at  a  time  when 
the  creditor  could  not  have  reached  the  property  of  the  county.** 
Again,  a  debtor  has  no  vested  rights  in  exemptions,  and  to  give  retro- 
active effect  to  a  statute  diminishing  or  abolishing  them  does  not, 
as  to  him,  impair  the  obligation  of  contracts,  nor  does  it  deprive 
him  of  property  without  due  process  of  law.*^  Of  course  the  legis- 
lature cannot  in  any  way  impair  exemptions  granted  by  the  con- 
stitution ;  *•  and  so  it  has  been  held  that  a  statute  is  invalid  which 
creates  exemptions  applicable  in  all  cases  except  for  debts  or  lia- 
bilities for  wages  due  to  clerks,  laborers  or  mechanics,  as  conflicting 
with  a  constitutional  provision  that  a  reasonable  amount  of  property 
shall  be  exempt  from  seizure  or  sale  for  the  payment  of  any  debt 
or  liability,  so  far  as  the  exception  is  concerned.**  There  is  author- 
ity for  the  preposition  that  where  the  constitution  enumerates  ex- 
emptions which  shall  be  allowed,  the  legislature  is  powerless  to 
add  to  them,*°  though  the  contrary  proposition  is  not  lacking  in 
support.*  A  statute  dealing  with  property  not  subject  to  sale  for 
enforcement  of  the  contract,  may,  in  providing  for  a  change  of  the 
form  of  the  title  by  which  the  debtor  holds  it,  continue  the  exemp- 
tion from  forced  sale  of  that  which  represents  in  the  hands  of  the 
same  owner  the  property  so  exempt.*  Statutes  providing  for  exemp- 
tions must  be  reasonable  and  not  unlimited  in  scope.  As  infringing 
this  rule  it  has  been  held  that  under  a  state  constitution  declaring 
that  the  right  of  the  debtor  to  enjoy  the  comforts  and  necessaries 
of  life  shall  be  recognized  by  wholesome  laws  exempting  from  forced 
sale  a  reasonable  amount  of  personal  property,  the  kind  and  value 
of  which  shall  be  fixed  by  general  laws,  a  statute  exempting  from 
execution  policies  of  insurance  on  the  life  of  the  debtor,  irrespective 
of  their  amount,  is  void.'  The  validity  of  statutes  prohibiting  the 
assignment  of  claims  to  evade  exemption  rights  is  considered  here- 
after.* 

3.  Purpose  of  Statutes. — Exemption  laws  are  enacted  to  prevent 
the  unfortunate  citizen  from  having  all  the  necessaries  of  life  swept 
away  and  to  preserve  for  him  certain  things  reasonahly  necessary  to 
enable  him  to  earn  a  livelihood  for  himself  and  family.  The  sole 
purpose  of  all  such  laws  is  to  protect  the  citizens  of  the  state  from 

16.  Gilmaa  v.  Contra  Costa  County,       20.  Duncan    v.    Bamett,   11    S.    C. 
8  Cal.  52,  68  Am.  Dec  290.  333,  32  Am.  Rep.  476.    And  see  Bird- 

17.  Laird  v.  Carton,  196  N.  Y.  169,  song  v.  Tuttle,  52  Ark.  91,  12  S.  W. 
89  N.  E.  822,  25  L.R.A.(N.S.)    189   158,  20  A.  S.  E.  166. 

and  note;  Brearley  School  v.  Ward,  1.  Note:  Ann.  Cas.  1912B  259. 

201  N.  Y.  358,  94  N.  E.  1001.  Ann.  2.  New  Orleans  v.  Morris,  105  U. 

Caa.  1912B  251  and  note,  40  L.BA.  S.  600,  26  U.  S.  (L.  ed.)  1184. 

(N.S.)  1215.  8.  Skinner  v.  Holt,  9  S.  D.  427,  69 

18.  Note:  Ann.  Cas.  1912B  261.  N.  W.  695,  62  A.  8.  R.  878. 

19.  Tattle  t.  Strout,  7  Minn.  465,  4.  See  infra,  par.  74. 
82  Am.  D«e.  108  and  note. 
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being  reduced  by  financial  misfortune  to  absolute  want,  and  to  encour- 
age industry  and  thrift  and  the  building  up  of  homes  by  placing 
beyond  the  reach  of  creditors  the  homestead  and  such  tools,  imple- 
ments or  appliances  as  a  man  may  require  to  prosecute  his  business, 
whatever  his  walk  in  life  or  his  occupation  may  be.*  Every  man, 
even  the  extravagant  and  improvidoat,  owes  a  first  duty  to  those 
immediately  dependent  upon  him.  And  so  it  is  that  the  state  has 
an  interest  that  no  citizen  shall  be  reduced  to  a  condition  of  destitu- 
tion so  as  to  be  prevented  from  prosecuting  useful  industrial  employ- 
ments for  which  he  may  be  fitted,  and  t^at  families  shall  not  be 
deprived  by  extravagance  or  misfortune  of  the  shelter  and  comforts 
necessary  to  health  and  activity.* 

4.  Construction  of  Statutes. — ^While  it  has  sometimes  been  stated 
that,  as  at  common  law  all  property  was  liable  to  seizure  for  the 
payment  of  the  debts  of  its  owner,'  a  statute  creating  an  exemption 
should  be  strictly  construed,*  the  better  and  almost  universal  rule 
is  that  such  statutes  should  receive  a  liberal  construction  in  favor 
of  the  debtor,*  in  order  to  advance  the  humane  purpose  of  preserv- 

5.  Noland  v.  Wickham,  9  Ala.  169,  Ejiabb  v.  Drake,  23  Pa.  St.  489,  62 
44  Am.  Dec.  435;  Giovanni  v.  Mont-   Am.  Dec.  352. 

gomery  First  Nat.  Bank,  55  Ala.  305,       9.  Favers  v.  Glass,  22  Ala.  621,  58 

28  Am.  Rep.  723;  In  re  McManns,  87  Am.  Deo.  272;  Ellis  v.  Pratt  City,  111 

Cal.  292,  25  Pac.  413,  22  A.  S.  R.  Ala.  629,  20  So.  649,  56  A.  S.  R.  76, 

250,    10    L.R.A.    567;    Reynolds    v.  33  L.R.A.  264;   Phillips  v.   Phillips, 

Haines,  83  la.  342,  49  N.  W.  851,  32  151  Ala.  527,  44  So.  391, 125  A.  S.  R. 

A.  S.  R.  3U,  13  L.R.A.  719;  Sterman  40,  15   Ann.   Cas.  157;   Birdsong  t. 

V.  Hann,  160  la.  356,  141  N.  W.  934,  Tuttle,  52  Ark.  91,  12  8.  W.  158,  20 

46  L.R.A. (N.S.)    287  and  note;   Be-  A.  S.  R.  156:   White  v.   Swann,   68 

quillard  v.  Bartlett,  19  Kan.  382,  27  Ark.  102,  56  S.  W.  635,  82  A.  S.  R. 

Am.  Rep.  120;  Rustad  v.  Bishop,  80  282;  In  re  McManus,  87  CaL  292,  26 

Minn.  497,  83  N.  W.  449;  81  A.  S.  R.  Pac.  413,  22  A.  S.  R.  250,  10  L.R.A. 

282, 50  L.R.A.  168;  Chapman  v.  Berry,  567;  Holmes  v.  Marshall,  145  Cal.  777, 

73  Miss.  437,  18  So.  918,  55  A.  S.  R.  79  Pac.  534,  104  A.  S.  R.  86,  2  Ann. 

546;  Tishomingo  Sav.  Inst.  v.  Young,  Cas.  88,  69  L.R.A.  67;  Patten  v.  Smith, 

87  Miss.  473,  40  So.  9,  U2  A.  S.  R.  4  Conn.  450,  10  Am.  Deo.  166;  Mon- 
454,  6  Ann.  Cas.  776,  3  L.R.A.(N.S.)  tagne  v.  Richardson,  24  Conn.  338,  63 
693;  M^ehe  v.  Draper,  21  Mo.  510,  Am.  Dec.  173;  Davidson  v.  Hannon, 
64  Am.  Dec.  245;  Anderson  v.  Cana-  67  Conn.  312,  34  Atl.  1050,  52  A.  S. 
day,  37  Okla.  171,  131  Pac.  697,  Ann.  R.  282,  34  L.R.A.  718;  Kirksey  v. 
Cas.  1915B  714,  L.R.AJ915A  1186;  Rowe,  114  Ga.  893,  40  S.  E.  990,  88 
Denny  v.  White,  2  Cold.  (Tenn.)  283,  A.  S.  R.  65;  Elliot  v.  Hall,  2  Idaho 

88  Am.  Dec.  596.  421,  31  Pac.  796,  35  A.  S.  R.  285  and 

6.  Stephenson  v.  Osborne,  41  Miss,  note,  18  L.R.A.  586;  Puett  v.  Beard, 
119,  90  Am.  Dec.  358,  overruled  on  86  Ind.  172,  44  Am.  Rep.  280;  Burdge 
another  point  by  Johnson  v.  Fletcher,  v.  Bolin,  106  Ind.  175,  6  N.  E.  140, 
54  Miss.  628,  28  Am.  Rep.  388.  55  Am.  Rep.  724;   Goudy  v.  Werbe, 

7.  See  supra,  par.  1.  117  Ind.  154,  19  N.  B.  764,  3  L.R.A. 

8.  Hanna  v.  Bry,  5  La.  Ann.  651,  114;  Robinson  v.  Hughes,  117  Ind. 
62  Am.  Dec.  606;  White  v.  HefEner,  30  293,  20  N.  E.  220,  10  A.  S.  R.  43,  3 
La.    Ann.    1280,   31    Am.   Rep.   238;  L.RA.    383;    Piokrell   v.   Jerauld.   1 
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ing  to  the  unfortunate  or  improvident  debtor  and  his  family  the 
means  of  obtaining  a  livelihood«and  thus  prevent  him  from  becooi- 
ing  a  charge  upon  the  public.*"    The  right  to  an  exemption  when 

Ind.  App,  10,  27  N.  E.  433,  60  A.  Goodwin  v.  Claytor,  137  N.  C.  224,  49 

8.  R.  192;  Doherty  v.  Ramsey,  1  Ind.  S.  E.  173, 107  A.  S.  B.  479,  67  L.R.A. 

App.  530,  27  N.  E.  879,  50  A.  S.  R.  209;  Cleveland  v.  "MeCanna,  7  N.  D. 

223;  Charless  v.  Lamberson,  1  la.  435,  455,  75  N.  W.  908,  66  A.  S.  B.  670, 

63  Am.  Dec.  467  and  note;  Consoli-  41  L.R.A.  852;  Bradley  v.  Earle,  22 
dated  Tank-Lane  Co.  v.  Hunt,  83  la.  N.  D.  139,  132  N.  W.  660,  Ann.  Cas. 
6,  48  N.  W.  1057,  32  A.  S.  E.  285,  12  1914A  1181,  42  L.E.A.(N.8.)  575; 
L.R.A.  476;  Reynolds  v.  Haines,  83  Hart  v.  Cole,  73  Ohio  St.  267,  76  N. 
la.  342,  49  N.  W.  851,  32  A.  S.  E.  311,  E.  940,  4  Ann.  Cas.  217;  Long  v.  Col- 
13  L.R.A.  719  and  note;  Smith  v.  Hill,  lins,  16  S.  D.  625,  94  N.  W.  700,  102 
83  la.  684,  49  N.  W.  1043,  32  A.  S.  A.  S.  E.  724;  Collier  v.  Latimer,  8 
R.  329;  Morgan  v.  Rountree,  88  la.  Baxt  (Tenn.)  420,  35  Am.  Rep.  711; 
249.  55  N.  W.  65,  45  A.  S.  R.  2.34;  CoUier  v.  Murphy,  90  Tenn.  300,  16 
Miliington  v.  Laurer,  89  la.  322,  56  S.  W.  465,  25  A.  S.  R.  698;  Green  v. 
N,  W.  533,  49  A.  8.  R.  385;  Tyler  v.  Raymond,  58  Tex.  80,  44  Am.  Rep. 
<;oulthard,  96  la.  705,  64  N.  W.  681,  601;  St.  Louis  Foundry  y.  Intema- 
58  A.  S.  R.  452;  Equitable  life  Assur.  tional  Live-Stock,  etc.,  Co.,  74  Tex. 
Soo.  V.  Goode,  101  la.  160,  70  N.  W.  651,  12  S.  W.  842,  15  A.  S.  R.  870; 
113,  63  A.  S.  R.  378,  35  L.R.A.  690;  Leavitt  v.  Metcalf,  2  Vt.  342,  19  Am. 
Roberts  v.  Parker,  117  la.  389,  90  Dec.  718;  Dow  v.  Smith,  7  Vt.  465,  29 
N.  W.  744,  94  A.  S.  R.  316,  57  L.R.A.  Am.  Dec.  202;  Freeman  v.  Carpenter, 
764;  Lames  v.  Armstrong,  162  la.  327,  10  Vt.  433,  33  Am.  Dec.  210;  Clark 
144  N.  W,  1,  49  L.R.A.(N.S.)  691;  v.  Averill,  31  Vt.  512,  76  Am.  Dec 
Beqnillard  v.  Bartlett,  19  Kan.  382,  131;  Henry  v.  Sheldon,  35  Vt  427, 
27  Am.  Rep.  120;  Wilhite  y.  "Williams,  82  Am.  Dec.  644;  Dennis  y.  Kass,  11 
41  Kan.  288,  21  Pac.  256, 13  A.  S.  R.  Wash.  353,  39  Pac.  656,  48  A.  S.  B. 
281;  George  v.  Hunter,  48  Kan.  651,  880;  Puget  Sound  Dressed  Beef,  etc., 
29  Pac.  1148,  30  A.  S.  R.  325;  Rich-  Co.  v.  Jeffs,  11  Wash.  466,  39  Pac. 
ardson  v.  Buswell,  10  Mete.  (Mass.)  962,  48  A.  S.  R.  885,  27  L.R.A.  808; 
606,  43  Am.  Dec.  450;  Skinner  y.  State  v.  McNeill,  58  Wash.  47,  107 
Shannon,  44  Mich.  86,  6  N.  W.  108,  Pac.  1028,  137  A.  S.  R.  1038;  Moran 
38  Am.  Rep.  232;  Hutchinson  y.  Whit-  v.  Clark,  30  W.  Va.  358,  4  8.  E.  303, 
more,  90  Mich.  256,  51  N.  W.  451,  30  8  A.  S.  R.  66;  State  y.  Allen,  48  W. 
A.  8.  R.  431;  Rnstad  y.  Bishop,  80  Va.  154,  35  8.  E.  990,  86  A.  S.  R.  29, 
Minn.  497,  83  N.  W.  449,  81  A.  S.  R.-  50  L.R.A.  284;  Ames  v.  Martin,  6  Wis. 
282,  50  L.R.A.  168;  Chapman  v.  Berry,  361,  70  Am.  Dec.  468;  Oilman  v.  Wil- 
73  Miss.  437,  18  So.  918,  55  A.  S.  B.  liams,  7  Wis.  329,  76  Am.  Dec.  219 
646;  Megehe  v.  Draper,  21  Mo.  510,  and  note,  overruled  on  another  point 

64  Am.  Dec  245;  Dayton  v.  Ewart,  28  by  Eussell  v.  Lennon,  39  Wis.  570, 
Mont.  153,  72  Pac.  420,  98  A.  S.  R.  20  Am.  Rep.  60;  Newton  y.  Howe,  29 
649;  Frazier  v.  Syas,  10  Neb.  115,  4  Wis.  531,  9  Am.  Rep.  616;  Russell  v. 
N.  W.  934,  35  Am.  Eep.  466;  State  Lennon,  39  Wis.  670,  20  Am.  Rep.  60; 
y.  Carson,  27  Neb.  501,  43  N.  W.  361,  Below  y.  Bobbins,  76  Wis.  600,  45 
20  A.  S.  R.  681,  9  L.R.A.  523;  Re  N.  W.  416,  20  A.  8.  R.  89,  8  L.RA. 
Spitz,  8  N.  M.  622,  45  Pac.  1122,  34  467. 

L.R.A.  604;  Carpenter  v.  Herrington,  Notes:  21  Am.  Dec.  553;  45  Am. 
25  Wend.   (N.  Y.)  370,  37  Am.  Dec  Deo.  253. 

239  and  note;  Yates  County  Nat.  Bank  10.  Grimestad  v.  Lofgren,  105  Minn. 
▼.  Carpenter,  119  N.  Y.  550,  23  N.  E.  286,  117  N.  W.  515,  127  A.  8.  R.  566, 
1108,  16  A.  S.  R.  855.  7  L.R.A.  557;  17  L.RA.^N.S.)  990. 
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conferred  is  a  positive  and  unequivocal  right.**  Hence  it  is  that 
the  pecuniary  condition  of  the  debtor  does  not  affect  his  right  to 
exemptions  of  specific  articles ;  *'  and  the  fact  that  the  debtor  has 
other  property  than  that  claimed  by  him  as  exempt'  is  immaterial 
on  the  question  of  his  right  to  cUum  the  exemption.  No  matter 
what  other  property  he  may  have,  he  has  the  right  to  select  and 
claim  any  particular  property  up  to  the  limit  fixed  by  law.**  When 
it  is  said  tiiat  such  statutes  should  be  liberally  construed  in  favor 
of  the  debtor,  it  should  not  be  understood  that  the  debtor  has  any 
more  claim  to  have  it  extended  in  his  favor  to  cases  that  were  not 
contemplated  by  the  legislature  than  the  creditor  has  to  have  it 
extended  in  like  manner  in  his  own  favor.  The  province  of  the 
court  is  exhausted  when  it  has  made  an  application  of  the  law  to 
the  given  case,  answerable  to  the  real  meaning  and  intent  of  the  law.** 
The  construction  must  be  consistent  with  a  true  and  just  interpreta- 
tion of  the  terms  employed,**  and  parties  claiming  their  benefits 
must  bring  themselves  at  least  within  the  spirit  of  their  provisions.** 
A  construction  of  the  statute  so  liberal  as  to  allow  it  to  be  perverted 
to  fraudulent  purposes  should  be  avoided,  while  one  so  strict  as  to 
defeat  the  object  designed  ought  not  to  prev£ul.*'  Of  course  such 
laws  are  not  to  be  construed  so  as  to  give  one  claiming  an  exemption 
what  in  common  honesty  does  not  belong  to  him.  The  statute  \itas 
made  to  cover,  as  with  a  shield,  what  he,  as  a  debtor,  has  in  his 
possession  and  which  is  exempt  under  the  law,  when  the  officer  comes 
with  a  writ  to  take  it  from  him.  It  was  not  made  to  arm  him  as 
with  a  sword  to  levy  contribution  on  his  neighbor.**  The  better 
rule  is  that  a  statute  permitting  the  issuance  of  an  execution  againsit 
property  formerly  exempt  applies  to  judgments  existing  at  the  time 
of  its  passage,  since  it  affects  only  the  remedy  of  the  judgment  cred- 
itor, and  not  the  vested  rights  of  the  debtor,**  though  there  is  some 
authority  to  the  contrary.**  An  exemption  statute  which  repeals 
all  previous  exemption  statutes  also  must  be  given  effect  as  to  ante- 

XI.  GKovanni  v.  Monttfomery  First  399,  55  Pac.  1065,  69  A.  8.  R.  74. 

Nat.  Baiik,  55  Ala.  305,  28  Am.  Rep.  16.  Charless  v.  Lamberaon,  1  la.  435, 

723.  63  Am.  Dec.  457. 

12.  Note:  6  Ann.  Gas.  782.  17.  Elliot  v.  Hall,  3  Idaho  421,  31 

13.  Williamaon  v.  Harris,  67  Ala.  Pac.  796,  35  A.  8.  R.  285,  18  L.R.A. 
40,  29  Am.  Rep.  707.  586-,  Ordway  v.  Wilbur,  16  Me.  263. 

Note:  L.R.A.1915D  382.  33  Am.  Dec.  663. 

14.  Tishomingo  Sav.  Inst.  v.  Young,  18.  Danforth  v.  Woodward,  10  Pick. 
87  Miss.  473,  112  A.  S.  R.  454,  6  (Mass.)  423,  20  Am.  Dee.  531;  Cald- 
Ann.  Cas.  776,  3  L.R.A.(N.S.)  693.  weU  v.  Ryan,  210  Mo.  17,  108  S.  W. 

15.  Giovanni  v.  Montgomery  First  533,  124  A.  S.  R.  717,  14  Ann.  Cas. 
Nat.  Bank,  55  Ala.  305,  28  Am.  Rep.  314,  16  L.R.A.(N.S.)  494. 

723;  Phillips  v.  Phillips,  151  Ala.  527,       19.  Laird  v.  Carton,  196  N.  Y.  169, 
44  So.  391,  125  A.  S.  R.  40,  15  Ann.   89  N.  E.  822,  25  LJLA.(N.S.)  189. 
Cas.  157;  Estate  of  Brown,  123  Cal.      20.  Note:  Ann.  Cas.  1912B  262 
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cedent  contracts,  as  the  legislature  will  not  be  presumed  to  have 
intended  to  allow  no  exemptions  as  to  such  contracts.* 

5.  Conflict  of  Laws. — It  is  clear  that  exemption  laws  are  local 
in  tlieir  nature  and  have  no  extraterritorial  force  or  operation.  They 
relate  to  the  remedy  and  depend  on  the  lex  fori.*  Undoubtedly  n 
resident  of  one  state,  ■who  performs  labor  therein  for  a  corporation 
having  its  residence  in  another  state  but  doing  business  in  both 
states,  in  each  of  which  wages  are  exempt,  may  sue  for  his  wage.« 
in  the  state  of  his  residence,  notwithstanding  garnishment  proceed- 
ings by  a  creditor  have  already  been  instituted  against  the  corpo- 
ration in  the  other  state,  and  the  employee  has  been  served  with 
summons  by  publication.'  The  better  rule  is  that  where  one  in- 
debted to  a  judgment  debtor  is  properly  made  garnishee  in  a  state 
other  than  that  of  the  debtor's  residence,  the  question  whether  the 
debt  is  exempt  depends  on  the  law  of  the  forum,*  and  the  motive 
which  prompted  a  nonresident  creditor  to  resort  to  the  tribunals 
of  a  foreign  state  are  immaterial.'  It  has  been  held  that  a  debtor 
cannot  claim  the  benefit  of  the  exemption  law  of  th6  state  of  his 
domieil,  even  against  his  creditor  residing  there,  with  respect  to  a 
debt  due  him  by  a  corporation  located  and  doing  business  in  another 
state,  where  tlie  debt  has  been  attached  by  the  creditor  at  the  domicii 

1.  Rockwell    V.    Hubbell,    2    Doug.  v.  Smith,  67  W.  Va.  210,  50  S.  E.  717, 
(Mich.)   197,  45  Am.  Dec.  246.  110  A.  S.  R.  771,  1  LJl-A..(N.S.)  195 

2.  East   Tennessee,  etc.,  R.   Co.  v.  and  note. 

Kennedv,  83  Ala.  462,  3  So.  852,  3  Notes:   2  A.    8.   R.   240,  241;    67 

A.  S.  R.  756;  Seay  v.  Palmer,  93  Ala.  L.R.A.  222;  L.E.A.1915A  397  et  seq. 

381,  9  So.  601.  30  A.  S.  H.  57;  Bnr-  3.  Missouri  Pac  Ry.  Co.  v.  Sharitt, 

lington,  etc.,  Ry.  Co.  v.  Thompson,  31  43  Kan.  375, 19  A.  S.  R.  143,  8  L.RA. 

Kan.  180,  1  Pae.  622,  47  Am.  Rep.  385. 

497:  Stewart  v.  Thomson,  97  Ky.  575,  4.  East   Tennessee,  etc.,  R.  Co.  v. 

31  S.  W.  133,  53  A.  S.  R.  431,  36  Kennedy,  83  Ala.  462,  3  So.  852,  3 

L.R.A.  582;  Wright  v.  Chicago,  etc..  A.  S.  R.  755;  Lyon  v.  Callopy,  87  la. 

K.  Co.,  19  Neb.  175,  27  N.  W.  90,  56  567,  54  N.  W.  476,  43  A.  S.  R.  396 

Am.  Rep.  747;  Goodwin  v.  Clavlon,  (wages  exempt  where  earned  not  ex- 

137  N.  C.  224,  49  S.  E.  173, 107  A.  S.  empt  in  forum) ;  Burlington,  etc.,  Ry. 

R.    479,   67   L.R.A.   209;    Wierse   v.  Co.  v.  Thompson,  31  Knn.  180,  1  Pac. 

Thomas,  145  N.  C.  261,  59  S.  E.  58,  622,  47  Am.  Rep.  497;  Balk  v.  Harris 

122  A.  S.  R.  446,  15  L.R.A.(N.S.)  122  N.  C.  64.  30  S.  E.  318,  45  L.R.A 

1008;  Bond  v.  Turner,  33  Ore.  551,  54  257,  124  N.  C.  467,  32  S.  E.  799,  70 

Pae.  158,  44  L.R.A.  430;   Carson  v.  A.  S.  R.  606,  45  L.R.A.  260;  Carson 

Memphis,  etc.,  B.  Co.,  88  Tenn.  646,  v.  Memphis,  etc.,  R.  Co.,  88  Tenn.  649, 

13  S.  W.  588, 17  A.  S.  R.  921,  8  L.R.A.  13  S.  W.  688,  17  A.  S.  R.  921,  8 

412  and  note;  Haskill  t.  Andros,  4  L.R.A.  412. 

Vt.  609,  24  Am.  Dec.  645;  Ln  Selle  v.  Notes:  2  A.  S.  R.  241;  8  L.R.A. 

Woolery,  14  Wash.  70,  44  Pae.  115,  413;  19  L.R.A.  578;  L.RA.1915A  397. 

53  A.  S.  R.  856,  32  L.R.A.  75;  Clark  5.  Wabash  R.  Co.  v.  Dongan,  142 

V.  Eltinge,  38  Wash.  376,  80  Pac.  556,  111.  248,  31  N.  E.  594,  34  A.  S.  R.  74 

107  A.  S.  B.  858;  Pennsylvania  R.  Co.  (pending  appeal  in  this  ease  a  statute 

V.  Rogers,  52  W.  Va.  450,  44  S.  E.  was  enacted  giving  effect  to  foreign 

300,  62  L.BA.  178;  National  Tube  Co.  statutes  in  snrh  eases). 

495 


Digitized  by  LjOOQ IC 


$  6  EXEMPTIONS  U  B.  C.  "t^ 

of  the  corporation.*  But  it  has  been  maintained  that  where  a  cred- 
itor, debtor  and  garnishee  all  reside  within  a  state  where  wages  due 
the  debtor  are  exempt,  on  principles  of  comity,  as  well  as  law,  the 
debtor  will  not  be  permitted  to  enforce,  by  meeuis  of  an  assignee 
in  a  foreign  state,  a  garnishment  against  the  exempt  wages.  Aside 
from  the  doctrine  of  comity  it  is  said  that  in  such  a  case  the  exemp- 
tion of  wages  is  such  an  incident  and  condition  of  the  debt  from 
the  employer  that  it  will  follow  the  debt,  if  the  debt  follows  the 
person  of  the  garnishee,  into  another  state  and  attach  itself  to  every 
process  of  collection  in  that  state,  unless  jurisdiction  is  obtained  over 
the  person  of  the  principal  debtor;  that  it  becomes  a  vested  right 
in  rem,  which  follows  the  debt  into  any  jurisdiction  where  the  debt 
may  be  considered  as  going.'  However,  even  in  a  jurisdiction  adopt- 
ing the  latter  view,  garnishment  proceedings  prosecuted  to  judgment 
in  a  jurisdiction  taking  a  contrary  view  should  be  given  effect^  Under 
the  rule  that  the  lex  fori  governs  the  right  to  exemptions,  a  contract 
executed  in  one  state,  waiving  exemption,  need  not  be  given  effect 
in  another  state  as  to  exemptions  there  created.^  Where  the  benefit 
of  the  exemption  law  is  confined  to  judgments  founded  upon  contracts 
made  after  a  specified  date,  and  the  plaintiff  unites  in  one  judgment 
claims  arising  prior  with  those  arising  subsequently  to  such  date, 
the  defendant  is  entitled  to  .the  benefit  of  exemption  against  the 
whole  judgment.*"  In  a  subsequent  part  of  this  article  questions 
are  considered  as  to  the  right  to  an  injunction  against  the  ev&sion 
of  exemption  laws  by  suits  in  foreign  states,**  and  ao  to  damages 
therefor  either  in  absence  of  or  under  the  statutes.*' 

n.  Peesons  Entitled  to  Exemption 

6.  In  General. — ^The  right  of  exemption  is  limited  to  individual 
debtors;  and  hence  a  corporation,  or  any  other  artificial  legal  being, 
having  legal  capacity  to  contract  debts,  is  not  clothed  with  the  right.** 
Statutes  creating  exemptions  usually  designate  the  persons  entitled 
to  their  benefits,  as,  for  example,  "laborers,"  **  "mechanics,"  *•  or 

6.  Goodwin  v.  navton.  137  N.  C.       9.  Seav  v.  Palmer,  93  Ala.  381,  9 
22.4,  49  S.  E.  173, 107  A.  S.  R.  479,  67   So.  601,  30  A.  S.  R.  57. 

L.R.A.  209.  10.  Bachman  V.  Crawford,  3  Humph. 

7.  Drake  v.  Lake   Shore,  etc.,  Ry.    (Tenn.)  213,  39  Am.  Dec.  163. 
Co.,  69  Mich.  168,  37  N.  W.  70,  13       11.  See  infra,  par.  72. 

A.  S.  R.  382.    And  see  Illinois  Cent.  12.  See  infra,  par.  73,  75. 

R.  Co.  V.  Smith,  70  Miss.  344,  35  A.  13.  Giovanni  v.  Montgomery  First 

S.  R.  651,  19  L.R.A.  577  and  note  Nat.  Bank,  55  Ala.  305,  28  Am.  Rep. 

(debtor  and  garnishee  resident  in  stato  723. 

of  exemption).  14.  See  infra,  par.  8,  9. 

8.  Chicago,  etc.,  R.  Co.  v.  Moore,  15.  See  infra,  par.  10. 
31  Neb.  629,  48  N.  W.  475,  28  A.  S. 

R.  534. 
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"heads  of  families."  *•  Where  the  exemption  is  in  favor  of  one 
engaged  in  a  named  occupation,  the  amount  of  time  which  a  debtor 
devotes  to  his  business  is  immaterial  in  determining  whether  he  is 
entitled  to  claim  property  aa  exempt  from  execution  as  having  been 
used  in  that  occupation.  It  is  sufficient  that  he  was  engaged  in  that 
businesB.*'  And  in  the  case  of  an  exemption  of  things  used  in  the 
occupation  in  which  a  debtor  is  principally  engaged,  the  words  "prin- 
cipally engaged"  are  not  to  be  construed  with  reference  to  the  produc- 
tiveness or  profit  of  one  kind  of  business  over  another,  where  two 
or  more  occupations  are  followed  at  the  same  time,  but  with  refer- 
ence to  the  occupation  or  business  on  which  the  debtor  chiefly  relies 
for  a  livelihood,  and  which  engrosses  the  most  of  his  time  and  atten- 
tion, not  for  a  day,  or  week,  or  month,  but  throughout  the  year.** 
The  debtor's  occupation  must  be  determined  with  reference  to  the  time 
of  a  claim  of  exemption,  and  not  at  some  prior  time.**  Some  stat- 
utes contain  exemptions  in  favor  of  unmarried  persons,  and  an  exemp- 
tion in  favor  of  a  "mechanic,  miner  or  other  person"  has  been  held 
general  in  its  nature  with  reference  to  the  persons  falling  within  it, 
the  doctrine  noscitur  a  sociis  also  being  held  not  to  apply  to  the 
words  "other  person."  *•  Where  the  statute  exempts  beds  and  other 
furniture  of  any  debtor,  necessary  for  himself,  his  wife  and  children, 
an  unmarried  man  who  keeps  house  is  entitled  to  such  exemption  so 
far  as  necessary  for  his  personal  use.*  Again,  exemptions  are  fre- 
quently made  without  reference  to  the  occupation  or  situation  of  the 
debtor,  and  any  one  possessing  the  prescribed  articles  is  entitled  to 
the  exemption.  For  example,  an  exemption  of  animals,  food,  farm- 
ing utensils,  and  the  like,  is,  by  some  courts,  held  not  to  be  con- 
fined to  fanners,*  though  the  position  has  been  taken  that  a  statute 
of  exemption  must  be  construed  with  reference  to  the  situation  and 
vocation  of  the  owners  of  property,  and  that  therefore  a  statute  exempt- 
ing from  execution  certain  implements  of  agriculture  will  not  entitle 
a  merchant,  part  of  whose  stock  in  trade  consists  of  such  implements, 
to  hold  them,  or  any  of  them,  as  exempt  from  execution.*  Nor  is 
a  general  exemption,  aa  of  musical  instruments,  confined  to  persons 
who  are  the  heads  of  families.*    Under  a  statute  exempting  from  exe- 

18.  See  infix,  par.  18,  14.  L.R.A.  854. 

17.  Kenyon  v.  Baker,  16  Mich.  373,  1.  Brown  v.  Wait,  19  Pick.  (Mass.) 
•7  Am.  Dee.  158.  470,  31  Am.  Dec.  154. 

18.  Smalley  v.  Maaten,  8  Miish.  529,  2.  EZnapp  v.  Bartlett,  23  Wis.  68, 
77  Am.  Dec.  467.  99  Am.  Dec.  109  and  note;  Humphrey 

19.  Gollnick'  v.  Marvin,  60  Ore.  312,  v.  Taylor,  45  Wis.  251,  30  Am.  Rep. 
118  Pac.  1016,  Ann.  Cas.  1914A  243;  738. 

Tanne#  v.  Billings,  18  Wis.  163,  86  3.  Files  t.  Stevens,  84  Me.  84,  24 

Am.  Eec.  755.  Att.  584,  30  A.  S.  R.  333. 

20.  Watson    v.    Lederer,    11    Colo.  4.  Snow  v.  West,  35  Utah  206,  99 
677,  19  Pac.  602,  7  A.  S.  R.  263,  1  Pao.  674,  136  A.  S.  R.  1047. 
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cution  the  tools  and  instruments  of  a  mechanie  '^ised  (o  carry  on 
hds  trade  for  the  support  of  himself  and  family,"  the  tools  and  instru- 
ments of  a  tailor  are  exempt,  although  he  is  neither  a  householder 
nor  the  head  of  a  family,  the  word  "and"  being  construed  as  "or."  • 
And  a  general  statute  exempting  from  execution  and  attachment, 
sixty  days'  earnings  of  a  debtor  for  his  personal  services,  when  neces- 
sary for  the  support  of  his  family,  applies  to  all  persons  who  sup- 
port themselves  and  families  by  the  labor  of  their  hands,  without 
regard  to  the  grade  or  character  of  such  labor.*.  An  insurance  solic- 
itor falls  within  an  exemption  in  favor  of  "any  mechanic,  miner,  or 
other  person," '  but  a  terretenant  is  not  a  "defendant"  or  "debtor" 
within  the  meaning  of  a  statute  exempting  a  certain  amount  out 
of  the  proceeds  of  land.*  It  is  clear  that  one  carrying  on  a  business 
unlawfully,  as,  for  instance,  a  saloon  keeper  carrying  on  business 
without  a  license,  cannot  claim  an  exemption  with  reference  to  that 
business.* 

7.  Farmer,  Lawyer  or  Aged  Person, — A  person  who  earns  his  liv- 
ing by  farming  is  a  farmer,  within  the  meaning  of  the  exemption 
laws,  although  he  does  not  own  a  farm  nor  have  one  leased,  and  is 
not  doing  any  specific  thing  as  a  farmer  on  the  particular  day  on 
which  an  execution  is  levied  upon  his  property.**  On  somewhat 
similar  principles  under  a  general  exemption  in  favor  of  lawyers,  a 
lawyer  may  hold  his  law  library  and  his  ordinary  office  furniture 
exempt  from  execution,  though  he  does  not  habitually  earn  his  liv- 
ing by  their  use.  Accordingly  one  who  has  been  duly  admitted 
to  the  practice  of  the  law,  and  does  some  law  business,  is  entitled 
to  the  benefit  of  an  exemption  law,  and  to  retain  his  law  library,  office 
furniture,  and  supplies,  though  he  is  principally  engaged  in  other 
business,  tries  no  cases,  and  does  not  have  out  a  sign,  nor  otherwise 
advertise  as  a  lawyer.**  It  has  been  held  that  a  man  sixty-six  years 
of  age,  though  "hale  and  hearty,"  is  entitled  to  an  exemption  of  his 
property  from  levy  and  sale  under  execution,  under  a  constitutional 
provision  allowing  this  right  to  every  aged  or  infirm  persob.** 

6.  G«iger  v.  Eobilka,  26  Wash.  171,       10.  Hickman  v.  Cmise,  72  la.  528, 

66  Pac.  423,  90  A.  S.  R.  733.  34  N.  W.  316,  2  A.  S.  B.  256;  State 

6.  Brown  v.  Hebard,  20  Wia.  326,  v.   McNeill,  58   Wash.  47,  107   Pme. 
21  Pac.  256,  13  A.  S.  R.  281.  1028, 137  A,  S.  B.  1038. 

7.  Wilhite  v.  WilUams,  41  Kan.  288,       Note:  123  A.  S.  R.  143. 

91  Am.  Dec.  408.  11.  Eouitable    L.    Assnr. "  So*.    ▼. 

8.  Eberhart's  Appeal,  39  Pa.  St.  509,  Ooode,  101  la.  160,  70  N.  W.  113,  63 
80  Am.  Dec.  536.  A.  S.  R.  378,  35  L.BJL.  690. 

9.  McCarthy   v.    Payne,  141   Mich.  12.  Allen  v.  Pearee,  101  Ga.  316,  28 
571,  104  N.  W.  981, 113  A.  S.  R.  548.  S.  E.  859,  66  A.  8.  B.  306,  39  \iJl.A. 

Notes:  21  Am.  Deo.  552;  25  Am.   710. 
Rep.  65. 
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8.  Laborers  Generally. — ^A  class  frequently  mentioned  in  exemp- 
tion statutes,  especially  those  exempting  wages,  is  "laborers."  In  a 
general  way  it  may  be  said  that  an  exemption  in  favor  of  "laboring 
men"  applies  only  to  one  whose  work  is  manual.**  A  laborer  is 
defined  to  be  one  who  is  engaged  in  some  toilsome  physical  occupation ; 
one  who  performs  work  which  requires  Uttle  skill  or  special  train- 
ing ;  **  or  one  who  earns  his  living  by  wages,  and  whose  compensation 
is  measured  by  the  day,  week,  month,  or  year, — of  course  not  including 
the  employees  of  the  government,  state,  county,  or  city.**  Where  a 
contract  of  employment  contemplates  work  the  doing  of  which  de- 
pends mainly  upon  the  mere  physical  power  of  the  employee  to  do 
ordinary  manual  labor,  the  person  so  employed  is  a  "laborer"  within 
the  meaning  of  a  statute  exempting  from  garnishment  the  wages  of 
journeymen,  mechanics  and  day  laborers,  even  though  such  person 
has  control  and  management  of  coeraployees  engaged  in  similar 
work,**  or  has  a  helper  to  assist  him.*'  If,  however,  the  contract  of 
employment  contemplates  that  the  services  to  be  rendered  are  to 
consist  mainly  of  work  requiring  mental  skill  or  business  capacitj- 
and  involving  the  exercise  of  the  employee's  intellectual  faculties. 
rather  than  work  the  doing  of  which  properly  would  depend  upon  a 
mere  physical  power  to  perform  ordinary  labor,  the  employee  is  not 
a  "laborer"  within  the  meaning  of  statutes  exempting  the  wages  of 
"laborers."  Where  the  contract  of  employment  contemplates  both 
manual  and  intellectual  efforts,  the  right  to  an  exemption  as  a  laborer 
depends  on  the  question  whether  the  main  duty  of  the  employee  i.« 
to  perform  manual  labor.'*  In  the  case  of  contractors  who  are  engaged 
to  accomplish  a  desired  result  for  a  stipulated  recompense,  that  is, 
who  are  independent  contractors,  no  exemption  can  be  claimed  as 
laborers.** 

IS.  Wildner  v.  Ferguson,  42  Minn.  91  N.  W;  623,  96  A.  8.  R.  370;  State 

U2,  43  N.  W.  794,  18  A.  S.  R.  495,  v.  Land,  108  La.  512,  32  So.  433,  92 

6  L.R.A.  338.  A.  S.  B.  392,  58  L.R.A.  407. 

Note:  102  A.  S.  B.  84  et  scq.  15.  Deering  v.  Ruffner,  32  Neb.  845, 

This  seems  to  be  the  present  rule  in  49  N.  W.  771,  29  A.  S.  R.  473. 

Georgia.    Miller  v.  Dugas,  77  Ga.  386,  16.  Note:  102  A.  S.  B.  86. 

4  A.  S.  B.  90;  Briscoe  v.  Montgomery,  17.  Note:  102  A.  S.  B.  93. 

93  Ga.  602,  20  S.  E.  40,  44  A.  S.  B.  18.  Oliver  v.  Macon  Hardware  Co., 

192.    Some  of  the  earlier  cases  in  that  98  Ga.  249,  25  S.  E.  403,  58  A.  S.  R. 

state   were    to   the   contrary.     High-  300  and  note;  Stuart  v.  Poole,  112  Ga. 

tower  V.  Slaton,  54  Ga.  108,  21  Am.  818,  38  S.  E.  41,  81  A.  S.  R.  81;  State 

Rep.  273   (school  teacher;  wages  also  v.  Land,  108  La.  Ann.  512,  32  So.  433, 

held   exempt,   on   grounds    of   pnblic  92  A.  S.  R.  392,  58  L.R.A.  407. 

policy,  more  properly);  Abrahams  v.  Notes:  102  A,  S.  B.  87;  18  L.R.A. 

Anderson,  80  Ga.  570,  5  S.  E.  778,  12  309. 

A.  8.  R.  274  and  note   (stenographer  19.  Henderson  v.  Nott,  36  Neb.  154, 

exempt) ;  Cox  v.  Bearden,  84  Ga.  304,  54  N.  W.  87,  38  A.  S.  B.  720. 

10  S.  E.  627,  20  A.  S.  B.  369.  Notes:  102  A.  S.  B.  92, 93;  18  LJI.A. 

14.  Krebs  v.  Nicholson,  118  la.  134,  309. 
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9.  Particular  Persons  as  Laborers. — ^Within  the  rules  stated  in  the 
preceding  paragraph  the  term  laborer  has  been  considered  to  embrace 
a  clerk  in  a  mercantile  establishment  or  a  railroad  freight  office,** 
a  farm  overseer,  a  painter,*  a  street  car  conductor,*  a  telegraph 
operator,"  or  one  who  drives  a  stallion  from  place  to  place,  using  the 
stallion  for  breeding  purposes.*  On  the  other  hand  the  term  does 
not  embrace  the  president  of  a  railroad,*  or  a  traveling  salesman  or 
drummer  selling  by  sample.'  The  position  haa  been  taken  that  a 
statute  exempting  laborers'  wages  does  not  apply  to  the  wages  of  a 
locomotive  engineer  in  charge  of  a  passenger  train,'  though  the  courts 
generally  have  adopted  a  contrary  view.*  A  train  conductor,  who  is 
not  employed  to  perform  any  manual  labor,  but  who  has  full  charge 
and  management  of  the  train,  passengers,  baggage,  condition  of  the 
track,  and  train  hands,  is  not  a  journeyman  or  day  laborer.*  But 
a  general  agent  for  life  insurance  who  requires  the  use  of  a  vehicle 
in  visiting  the  local  agencies  in  his  territory  is  within  the  purview 
of  a  statute  exempting,  in  the  case  of  "a  physician,  public  officer, 
farmer,  teamster,  or  other  laborer,"  the  team  and  wagon  or  other 
vehicle  "by  the  use  of  which  he  habitually  earns  his  living."  *♦  One 
who  is  the  head  of  a  family  and  who  earns  his  living  by  the  sale  of 
oils  at  retail  from  a  tank  wagon,  sometimes  driven  by  himself  and 
sometimes  by  his  minor  son,  is  a  laborer  who  habitually  earns  his 
living  by  the  use  of  a  team  and  wagon,  and  he  is  entitied  to  hold 
them  as  exempt  from  execution,  although  he  also  makes  small  and 
infrequent  sales  of  oil  from  his  storeroom.**  Again,  one  employed 
to  puddle  iron  at  a  specified  rate  per  ton,  and  who  is  required  to  com- 
mence and  quit  work  at  specified  hours,  is  entitled  to  hold  as  exempt 
moneys  due  him  for  such  work,  as  he  is  a  laborer.** 

10.  Mechanic. — ^Within  the  meaning  of  exemption  statutes  a  me- 
chanic engaged  in  the  pursuit  of  his  trade"  is  a  workman  employed  in 
shaping  and  uniting  materials,  such  as  wood,  metal,  etc.,  into  some 

20.  Notes:  58  A.  S.  R.  305;  102  A.  Notes:  102  A.  S.  R.  88;  18  L.R.A. 

S.  R.  91;  18L.R.A.  310.  310. 

1.  Notes:  91  Am.  Dec.  419,  420;  18  7.  State  v.  Land,  108  La.  512,  32  So. 
L.R.A.  310.  433,  92  A.  S.  R.  392,  58  L.R.A.  407. 

2.  Stuart  v.  Poole,  112  Ga.  818,  38  8.  Notes:  4  A.  S.  B.  91;  102  A.  S. 
S.  E.  41,  81  A.  S.  R.  81.  R.  90. 

3.  Notes:102A.  S.  R.  90;18L.R.A.  9.  MiUer  v.  Dugaa,  77  Ga.  386,  4 
310.  A.  S.  R.  90. 

4.  Krebs  v,  Nicholson,  118  la.  134,  10.  Lames  v.  Armstrong,  162  la.  327, 
91  N.  W.  923,  96  A.  S.  R.  370.  144  N.  W.  1,  49  L.R.A. (N.S.)    691. 

5.  Note:  102  A.  S.  R.  88.  11.  Consolidated   Tank-Line   Co.  v. 

6.  Briscoe  v.  Montgomery,  93  Ga.  Hunt,  83  la.  6,  48  N.  W.  1057,  32  A. 
603,20  S.  E.  40,  44  A.  S.  R.  192;  Wild-  S.  R.  285, 12  L.R.A.  476. 

ner  v.  Ferguson,  42  Minn.  112,  43  N.       12.  Adcock  v.  Smith,  97  Tenn.  378,. 
W.  794,  18  A.  S.  R.  495,  6  L.R.A.  338.    37  S.  W.  91,  56  A.  S.  R.  810. 
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kind  of  structure,  maAhi-no  or  other  object  requiring  the  use  of  tools.** 
An  exemption  in  favor  of  a  mechanic  may  be  claimed  by  a  master 
workman  employing  otheis,  where  he  perscuially  labors  at  his  trade, 
but  not  otherwise.**  The  benefit  of  sudi  an  exemption  may  be  claimed 
by  one  using  the  tool  claimed  as  exempt  in  manufacturing  machin- 
ery, if  be  uses  it  himself  without  employing  others  to  use  it  in  such 
manufacture."  While  not  strictly  within  tiie  foregoing  d^nition, 
yet  applying  the  rule  of  liberal  construction,**  a  barber  has  been  held 
to  be  a  meduuiie,**  as  has  also  a  baker. *^  On  the  other  hand  the 
term  doee  noi  indude  a  truckman,**  an  abstracter  of  titles,**  or  a 
photogn^ber.*  Some  eoorts  have  taken  the  position  that  a  dentist 
IB  a  mediame,*  thot^  it  has  been  said  that  this  is  carrying  the 
exemption  too  fivr.* 

11.  Teamster. — ^Ezen^tions  of  horses  and  othw  beasts  of  burden 
are  frequently  confined  in  their  benefits  to  teamsters.  In  common 
q>eech,  a  teamster  is  one  who  drives  a  team,  but  in  the  sense  of  the 
statute  every  one  who  drives  a  team  is  not  necessarily  a  teamster,  nor 
is  he  necessarily  not  a  teamster  imless  he  drives  a  team  eontinually. 
In  the  sense  of  the  statute,  one  is  a  teamster  who  is  en^ged  with 
his  own  team  or  teams  in  the  business  of  teaming, — that  is  to  say, 
in  the  business  of  hauling  freight  for  other  parties  for  a  considerar 
tion,  by  which  he  habitually  supports  himself  and  family,  if  he  has 
one.  While  he  need  not,  perhaps,  drive  his  team  in  person,  yet  he 
must  be  personally  engaged  in  the  business  of  teaming  habitually^ 
and  for  tiie  purpose  of  making  a  living  by  that  business.  If  a  car- 
penter or  other  mechanic  who  occupies  his  time  in  labor  at  his  trade 
purchases  a  team  or  teams,  and  also  carries  on  the  business  of  team- 
ing by  the  employment  of  others,  he  does  not  thereby  become  a  team- 
ster in  the  sense  of  the  statute.*  "Other  laborer"  is  one  who  labors 
by  and  with  aid  of  a  team,  within  the  meaning  of  a  statute  exempting 
from  execution  "two  oxen,  two  horses,  or  two  mules,  with  th^ir  har- 
ness, and  one  cart  or  wagon,  by  the  use  of  which  a  cartman,  hadkster, 
peddler,  teamster,  or  other  laborer  habitually  earns  his  living."    One 

15.  Tyler  ▼.  Gonhhard,  96  la.  705,  It.  Enseoe  y.  Dmm,  44  Conn.  93, 28 

64  N.  W.  681,  58  A.  S.  K  462;  Story  Am.  Rep.  430. 

T.  Walker,  11  Lea   (Temi.)   516,  47  20.  Tyler  v.  Conlthard,  86  la.  705, 

Am.  Rep.  305.  64  N.  W.  681, 58  A.  8.  R.  462. 

14.  Note:  25  Am.  Rep.  63.  -1.  Story  v.  Walker,  11  Lea  (Tenn.) 

16.  In  re  Robb,  99  CaL  202,  33  Pae.  615,  47  Am.  Rep.  305. 
890,  37  A.  S.  R.  48.  2.  Note:  26  Am.  Rep.  64. 

16.  See  enpia,  par.  4.  S.  Wliiteomb  ▼.  R»d,  31  Miaa.  667, 

17.  Teny  v.  McDaniel,  103  Tean.  66  Am.  Dee.  679. 

<16,  63  8.  W.  732,  46  L.R.A.  559.  Note :  25  Am.  Rep.  64. 

Note:  16  Ann.  Gas.  264.  4.  Brusie  ▼.  Griffith,  34  Gal.  302,  91 

18.  Note:  123  A.  8.  R.  149.  Am.  Dec.  695  and  note. 
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whose  main  occupation  is  that  of  clerk  in  a  store  is  not  entitled  to  an 
exemption  of  a  team  owned  by  him  and  used  by  his  son  as  a  teamster.^ 

12.  Household;  Householder  Having  Family. — Many  statutes  con- 
tain exemptions  in  favor  of  a  householder.  It  would  seem  that  any 
person  falling  within  the  definition  of  "head  of  a  family"  *  is  entitled 
to  an  exemption  as  a  "householder." '  A  householder  may  be  said 
U)  be  a  person  owning  or  holding  and  occupying  a  house ;  and  a  family 
may  be  defined  to  be  a  collection  of  persons  living  together  under 
one  head.  A  householder  having  a  family  may  be  characterized  as 
the  head  of  a  family  occupying  a  house  and  living  together  in  one 
domestic  establishment.  He  need  not  be  a  husband  or  a  father,  nor 
need  the  family  over  which  he  has  headship  and  control  be  kept 
together  as  a  unit  continuously.  The  education  of  children,  the  illness 
of  any  member  of  the  family  requiring  change  of  climate,  or  mere 
absence,  however  protracted,  if  only  temporary,  for  pleasure  or  recre- 
ation, will  not,  of  course,  dissolve  the  family  relationship  or  break  up 
the  household.  Under  this  definition  it  has  been  held  that  an  unmar- 
ried man  who  maintains  two  establishments,  in  one  of  which  he  lives 
alone,  and  in  the  other  of  which  his  grandfather,  for  whom  he  pro- 
vides, resides  with  a  servant,  is  not  a  householder  having  a  family.* 

13.  Head  of  Family  Generally. — Perhaps  the  most  frequent  desig- 
nation of  debtors  entitled  to  the  benefit  of  exemption  laws  is  the  "head 
of  a  family."  Within  such  statutes  a  family  is  a  collective  body  of 
persons  who  live  in  one  house  and  under  one  head  or  manager.*  The 
number  of  persons  thus  living  together  is  not  at  all  important,  except 
that  there  must  be  more  than  one,  as  it  is  quite  certain  that  two 
persons  may  constitute  a  family;  e.  g.,  husband  and  wife,  father  and 
child."  It  is  not  necessary  that  the  relation  of  husband  and  wife, 
or  of  parent  and  child,  should  exist,  in  order  to  constitute  a  family 
having  a  head,  within  the  meaning  of  the  exemption  laws.  The 
exemption  extends  to  one  who  has  residing  with  him  those  so  con- 
nected with  him  by  blood,  or  ties  of  residence  and  association,  as  to 
become  part  of  his  household,  and  who  have  no  residence  but  that 
which  they  enjoy  under  his  favor,  and  whom  he  is  under  a  legal  or 

5.  BiQsie  V.  Griffith,  34  Cal.  302,  91    Waltz,  53  la.  706,  6  N.  W.  40,  36  Am. 
Am.  Dee.  695.  Rep.  248  and  note;  Linton  v.  Crosby, 

Afl  to  what  is  eomprehended  by  an  56  la.  386,  9  'N.  W.  311,  41  Am.  Rep. 

exemption  of  a  team,  eto.,  see  infra,  107;  Emerson  v.  Leonard,  96  la.  311, 

par.  29.  -  65  N.  W.  153,  59  A.  S.  R.  372;  Meyer 

6.  See  infra,  par.  13, 14.  v.  Dmmmond,  32  S.  C.  165,  10  S.  E. 

7.  Note:  61  Am.  Dee.  593.  952,  17  A.  S.  R.  850,  7  L.R.A.  747. 

8.  Pearson  v.  Miller,  71  Miss.  379,       Note:  61  Am.  Dec.  586. 

i4  So.  731,  42  A.  S.  R.  470.  10.  Moyer  v.  Dmmmond,  32  S.  C 

9.  Race  v.  Oldridge,  90  III.  250,  32   166,  10  S.  E.  952,  17  A.  S.  R.  860.  7 
Am.  Rep.  27 ;  Parsons  v.  Livingston,  11   L.R.A.  747. 

la.  104,  77  Am.  Dec.  135;  Arnold  v. 
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moral  duty  to  support.**  In  other  words,  it  is  not  necessary  to  con- 
stitute the  head  of  a  family,  within  the  meaning  of  the  statute,  that 
there  should  be  children  of  such  head  of  a  family,  nor  that  there 
should  be  husb&nd  or  wife.**  There  is  some  authority  that  a  legal 
duty  to  support  is  essential  to  constitute  one  the  head  of  a  family.** 
Such  a  test,  however,  is  unsatisfactory  and  has  usually  been  repudiiat- 
ed.**  Accordingly  a  person  may  be  the  head  of  a  family  though  he 
has  never  been  married.*'  While  there  may  be  two  families,  and 
two  heads  of  famOies  entitled  to  exemptions,  residing  in  the  same 
house  and  eating  at  a  common  table,**  there  can  be  but  one  head  and 
one  exemption  for  one  family.*'  Under  a  statute  providing  for  an 
exemption  in  favor  of  a  housekeeper  with  a  family,  the  family  con- 
templated consists  of  those  who  reside  with  or  compose  the  household 
of  the  debtor.** 

14.  Particular  Persons  Entitled  to  Exemption  as  Head  of  Family. — 
A  husband  who  lives  with  his  wife  is  the  head  of  a  family  though 
they  have  no  children,**  but  a  man  without  children  living  apart  from 
his  wife  cannot  be  so  designated,'*  unless,  perchance,  he  is  living  in 
adultery  with  one  not  his  wife,  and  even  then  it  would  seem  that  the 
hiw  should  give  no  recognition  to  a  "family"  so  constituted.*  A 
person  having  a  wife  and  minor  children  for  whose  support  he  is 
liable  has  been  held  entitled  to  an  exemption  as  the  head  of  a  family, 
though  he,  because  of  imprisonment  in  a  penitentiary,  is  separated 
from  his  wife  and  contributes  nothing  to  the  support  of  his  family.* 
The  husband,  not  the  wife,  is  primarily  the  head  of  the  family;  and 
so  a  wife  cannot,  on  the  mere  fact  of  her  marital  relation,  base  a  claim 
of  exemption.  She  may  assert  such  claim  when  conditions  cast  upon 
her  the  rights  and  responsibilities  appertaining  to  the  headship  of  a 
family,*  as  where  the  husband  is  confined  in  an  insane  asylum,*  or 
has  absconded,  and  his  wife  continues  to  care  for  and  manage  his 

11.  Wade  ▼.  Jones,  20  Mo.  75,  61    (Tenn.)  213,  39  Am.  Dec.  163. 

Am.   Dec.   584   and  note;   Mover  v.  17.  Ness  v.  Jones,  10  N.  D.  587,  88 

Drummond,  32  S.  C.  165,  10  S.  E.  N.  W.  706,  88  A.  S.  B.  756. 

952,  17  A.  S.  B.  850,  7  L.RA.  747.  18.  Seaton    v.    Marshall,    6    Bush 

12.  Arnold  v.  Waltz,  53  la.  706,  6  (Ky.)  429,  99  Am,  Dec.  683. 

N.  W.  40,  36  Am.  Rep.  248.  19.  Note:  61  Am.  Dee.  588,  589. 

13.  Not«s:    46   Am.   Dee.   254;    61  20.  Linton  v.  Crosby,  66  la.  386,  9 
Am.  Dec.  587.  N.  W.  311,  41  Am.  Kep.  107. 

14.  Note:  45   Am.  Dec.   254.     See  1.  Note:  32  Am.  Bep.  31. 

also  cases  cited  in  support  of  the  defi-  2.  Qamer  v.  Freeman,  118  La.  184, 

■itions  heretofore  given  in  this  para-  42  So.  767,  118  A.  8.  B.  361. 

graph,  and  see  infra,  par.  14.  Note:  61  Am.  Dec.  589. 

15.  Linton  y.  Crosby,  56  la.  386,  9  3.  Ness  v.  Jones,  10  N.  D.  587,  88 
N.  W.  311,  41  Am.  Bep.  107.  N.  W.  706,  88  A.  S.  R.  755. 

Note:  61  Am.  Dec  589,  591.  4.  Ecker  v.  Lindskog,  12  S.  D.  428, 

16.  Bachman  v.  Crawford,  3  Hnmph.    81  N.  W.  906,  48  L.B.A.  156. 
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farm.*  Where  husband  and  wife  are  divorced,  and  the  custody  of 
their  minor  children  is  given  to  her,  but  he  continues  to  furnish  means 
for  the  support  of  such  children,  he  is  the  head  of  a  family,  and 
entitled  to  the  benefit  of  the  exemption  laws.*  If  they  live  together, 
the  husband  and  not  the  wife  is  the  head  of  the  family,  though  she, 
with  slight  assistance  from  her  husband,  carries  on  their  home  farm, 
and  supplies  the  necessaries  for  the  family,  while  he  engages  in 
business,  if  he  is  not  disabled  or  unwilling  to  labor  to  support  the 
family.'  WhUe  it  is  sometimes  broadly  stated  that  an  unmarried 
person  cannot,  by  establishing  a  residence  and  employing  servants, 
claim  an  exemption  as  the  head  of  a  family,'  such  a  generalization 
is  inaccurate,  for  where,  in  good  faith,  he  has  living  with  him  as  a 
family  near  relatives,  as  brothers,  sisters,  nephews,  or  nieces,  for  whom 
he  provides,  he  is  entitled  to  an  exemption  as  the  head  of  a  fanoily ;  * 
and  this  is  true  though  no  provision  be  made  in  such  a  case  for  an 
adult  brother  who  forms  a  part  of  the  family,  or  for  persons  hired  to 
aid  in  prosecuting  his  business.^"  One  who  has  living  with  him  an 
able-bodied  adult  son,  capable  of  maintaining  and  supporting  himself, 
is  not,  on  that  account,  entitled  to  exemption  as  the  head  of  a  family.** 
It  has  been  decided  that  though  a  liability  accrues  before  the  right  to 
an  exemption  is  perfected,  as  where  a  judgment  was  obtained  against 
an  unmarried  debtor  whose  property  was  levied  upon  under  an 
execution  issued  on  the  judgment,  and  advertised  for  sale,  be  has, 
nevertheless,  a  right  to  claim  the  benefit  of  the  exemption  laws,  if 
between  the  date  of  levy  and  the  date  fixed  for  sale  he  marries  and 
becomes  a  bona  fide  householder.**  This,  however,  has  been  denied, 
the  usual  rules  as  to  priority  being  held  to  apply.**  Following  the 
principles  stated  a  head  of  a  family  may  include  a  widower  with 
children,**  whether  they  reside  with  him  or  are  provided  for  by  him 
near  the  place  where  he  lodges ;  **  or  a  widower,  who,  being  childless, 
supports  his  mother  who  resides  with  him ;  *•  or  a  widow  *'  living 

5.  Frasier  v.  Syas,  10  Neb.  115,  4       10.  MeMurray    ▼.    Shnck,    6    Bosh 
N.  W.  934,  35  Am.  Rep.  466.  (Ky.)  Ill,  99  Am.  Dec.  662. 

Note:  61  Am.  Dec.  591.  11.  Cos  v.  Martin,  75  Miss.  229,  21 

6.  Roberts  v.  Moudy,  30  Neb.  683,  So.  611,  65  A.  S.  R.  604,  36  UKJL 
48  N.  W.  1013,  27  A.  S.  B.  426.  800. 

7.  Ness  V.  Jones,  10  N.  D,  587,  88  12.  Robinson  ▼.  Hughes,  117  Ind. 
N.  W.  706,  88  A.  S.  R.  755.  293,  20  N.  B.  220,  10  A.  S.  B.  45,  3 

8.  Note:  32  Am.  Bep.  30,  31.  LJt.A.  383. 

9.  Arnold  ▼.  Waltz,  53  Is.  706,  6  13.  Fender  y.  Lancaster,  14  S.  C. 
N.  W.  40, 36  Am.  Rep.  248 ;  MoMurray  25,  37  Am.  Rep.  720. 

▼.  Shnck,  6  Bush  (Ky.)  Ill,  99  Am.  14.  Note:  61  Am.  Dec.  690. 

Dec.  662;  Wade  v.  Jones,  20  Mo.  76,  15.  Seaton    ▼.    Marshall,    6    Bnah 

61  Am.  Dee.  584;  Sternberg  y.  Levy,  (Ky.)  429,  99  Am.  Dec.  683  and  iiot«L 

169  Mo.  617,  60  8.  W.  114,  53  L.R.A.  16.  ParsonB   y.   Livingston,   11  la. 

438;  Meyer  y.  Dnunmond^  32  8.  C.  104,  77  Am.  Dee.  136. 

166,  10  S.  E.  962, 17  A.  S.  B.  860,  7  17.  N«te:  61  Am.  Dee.  690. 

UB.A.  747. 
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with  her  father,  having  children  depending  upon  her  for  sapport, 
although  her  father  claLcns  absolute  dominion  and  ctmtxol  over  the 
farm  and  house;  ^'  or  where  she  keeps  a  boarding  house,  with  a 
friend  residing  with  her,  and  hires  servants.^*  A  childless  widow 
living  alone  is  not  the  head  of  a  family.**  It  has  been  held  that  a 
widow  whose  childrm  are  married  adults  and  do  not  live  with  her 
may,  nevertheless,  be  entitled  to  an  exemption  as  a  head  of  a  family 
where  by  other  provisions  of  the  statute  it  appears  that  it  was  the 
intention  of  the  le^slature  to  give  the  widow  the  benefit  of  the  exemp- 
tion even  though  there  be  no  children.^  Under  a  statute  providing 
for  ex«mptions  in  favor  of  "each  head  of  a  family  or  guardian  of  a 
family  of  minor  children,"  a  guardian  of  one  minor  child  may  claim 
exemptions  for  his  ward.*  Some  statutes  specifically  provide  that  on 
the  death  of  the  husband  the  exempt  property  belonging  to  him  is 
likewise  exempt  in  the  hands  of  the  widow  for  her  own  benefit  if  there 
be  no  children,  or  for  their  joint  benefit  if  there  are  children,-  the 
same  provision  is  made  in  favor  of  the  wife  whose  husband  absconds.' 
IS.  Nanresident. — ^While  some  courts  have  taken  the  position  that 
where  an  exemption  statute  is  not  expressly  made  applicable  to  non- 
residents it  will  not  be  given  effect  in  their  favor,*  the  better  view  is 
that  unless  an  exemption  statute  is  expressly  confined  to  residents  it 
applies  to  nonresidents  as  well,*  even  though  such  nonresidents  be 
aliens.*  Some  exemption  statutes  expressly  confine  to  residents  the 
rights  conferred ;  ^  and  under  such  a  statute  it  has  been  held  that 
a  man  of  family  who  departs  from  the  state  to  secure  employment, 

18.  Baehman  V.  Crawford,  3  Homph.  74  Am.  Dee.  455   (alien  temporarily 
(Tenn.)  213,  39  Am.  Dec.  163.  within  state) ;  Wright  v.  Chicago,  etc., 

19.  Race  ▼.  Oldridge,  90  lU.  250,  32  B.  Co.,  19  Neb.  175,  27  N.  W.  90,  56 
Am.  Eep.  27,  Am.  Rep.  747;  Goodwin  ▼.  Claytor, 

20.  Emereon  v.  Leonard,  96  la.  311,  137  N.  C.  224,  49  S.  E.  173,  107  A. 
65  N.  W.  153,  59  A.  S.  R.  372.  8.  R.  479,  67  L.R.A.  209 ;  Bond  v.  Mar- 
Note:  61  Am.  Dec.  590.  tin,  33  Ore.  551,  54  Pao.  158, 44  L.R.A. 

1.  Collier     v.     l«timOT,     8     Bait.  430;  Bell  v.  Indian  live  Stock  Co., 
(Tenn.)  420,  35  Am.  R^.  711.  (Tex.)   11  S.  W.  344,  3  L.B.A.  642. 

2.  Bonntree  v.  Dennard,  59  Ga.  629,  Notes:  91  Am.  Dec.  423;  2  A.  S.  R. 
27  Am.  Rep.  401.  242;    1    L.R.A.(N.S.)     195;    L.BA. 

8.  Collier     v.     Latimer,     8     Baxt.    1915A  397;  10  Ann.  Gas.  501,  502. 
(Tenn.)  420,  35  Am.  Rep.  711.  6.  HaskeU  v.  Andros,  4  Vt.  609,  24 

4.  Kelson  v.  Detroit,  etc,  Ry.  Co.,  Am.  Dec.  645. 

146  Mich.  563,  109  N.  W.  1057,  10  7.  Giovanni    v.    Montgomery    Krst 

Ann.  Gas.  500  and  note;  Woolfson  v.  Nat.  Bank,  66  Ala.  305,  28  Am.  Rep. 

Mead,  96  Neb.  528,  148  N.  W.  153,  723;  Brown  v.  Leitch,  60  Ala.  313,  31 

L.R.AJ1915A  396  and  note;  Prater  v.  Am.  R^.  42;  Seay  v.  Palmer,  93  Ala. 

Prater,  87  'fenn.  78,  9  S.  W.  361,  10  381,  9  So.  601,  30  A.  S.  B.  B7;  Grime- 

A.  8.  B.  623;  Carson  v.  Memphis,  etc.,  stad  v.  Lofgren,  105  Minn.  286,  117 

E.  Co.,  88  Tenn.  646,  13  S.  W.  588, 17  N.  W.  515, 127  A.  S.  B.  566, 17  L.B.A. 

A.  S.  R.  921,  8  L.R.A.  412.  (N.S.)   990;   Wierse  v.  Thomas,  145 

Note:  91  Am.  Dec  423.  N.  C.  261,  59  S.  E.  58,  122  A.  S.  R. 

5.  Everett  v.  Herrin,  46  Ma.  357,  446,  16  L.R.A.(N.S.)    1008;   Ctotaet 
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with  no  definite  intention  of  returning,  loses  his  right  to  exemptions, 
and  subjects  the  property  to  attachment,  although  he  leaves  hia  family 
in  the  state,  and  expects  to  return  there  when  he  secures  employmoit 
which  will  justify  him  in  so  doing."  It  has  also  been  held  that  each 
a  statute  applies  in  favor  of  a  person  who  resides  on  'an  Indian  reser- 
vation within  the  state,  though  he  is  a  trespasser  on  the  reservation 
and  has  never  had  another  residence  in  the  state.*  One  who  is  tem- 
porarily residing  in  one  state,  but  who  has  a  domicil  within  another 
state,  may  claim  an  exemption  of  personal  property  from  sale  under 
process  as  a  "resident,"  that  term  being  used  in  the  sense  of  domicil." 
Where  the  exemption  is  stated  to  be  for  the  use  of  every  family  in  the 
state,  the  exemption  does  not  cover  the  property  of  one  who  has  a 
family  in  another  state,  although  he  is  accompanied  by  a  child  not 
shown  to  be  dependent  upon  him.**  It  is  a  well-established  rule  that 
when  a  debtor  and  creditor  are  residents  of  the  same  state,  an  attempt 
of  the  latter  to  evade  the  exemption  laws  of  the  state  of  their  domicil  by 
bringing  suit  in  another  state  may  be  enjoined  by  a  chancery  court;  *' 
and  a  resident  debtor  may  recover  damages  against  a  person  who,  to 
evade  the  exemption  laws,  has  brought  suit  in  a  foreign  jurisdiction, 
and  who,  in  violation  of  such  laws,  has  collected  from  the  debtor  a 
judgment  obtained  in  such  jurisdiction.**  If  a  statute  provides  that  the 
library  of  a  professional  man  residing  in  the  state  is  exempt  from  exe- 
cution, and  that,  on  the  death  of  a  person  leaving  a  child  but  no  widow, 
all  exempt  property  shall  belong  to  such  child,  a  son  of  a  deceased  pro- 
fessional man  leaving  no  widow  is  entitled  to  his  library  free  of  the 
claims  of  his  creditors,  though  such  son  resides  in  another  state,  and  ia 
not  the  head  of  a  family  nor  a  minor.**  The  effect  on  exemption 
rights  of  a  removal  from  the  state,  or  preparations  to  do  so,  is  con- 
sidered hereafter.** 

16.  Debtor  with  Several  Occupations. — It  is  a  general  and  most 
reasonable  rule  that  a  person  cannot  by  miJtiplying  his  employments 
claim  cumulatively  several  exemptions,  created  by  the  statute  for 
several  distinct  employments.  The  mere  fact,  however,  that  a  debtor 
carries  on  two  or  more  trades  or  professions  at  the  same  time  does  not 
deprive  him  of  all  exemptions.    If  he  has  two  separate  pursuits,  the 

T.  Self,  149  N.  C.  164,  62  S.  E.  885,  12  S.  W.  158,  20  A.  8.  R.  156. 

128  A.  S.  R.  658;  State  v.  Allen,  48  11.  Noland  v.  Wickham,  9  Ala.  169, 

W.  Va.  154,  35  S.  E.  990,  86  A.  S.  R.  44  Am.  Dec.  435. 

29,  50  LJI.A.  284.  12.  See  infra,  par.  72. 

Note:  3  L.R.A.  383.  18.  Anderson  v.  Canaday.  37  OH*. 

8.  Keelin  v.  Graves,  129  Tenn.  103,  171,  131  Pac.  697,  Ann.  Gas.  1915B 
165  S.  W.  232,  L.R.A.1915A  421.  714,  L.R.A.1915A  1186. 

Note:  L.R.A.1915A  421.  14,  Taylor  v.  Winnie,  59  Kan.  It, 

9.  Coey  v.  Cleghom,  10  Idaho  166,  51  Pac.  890,  68  A.  S.  R.  339. 
79  Pac.  72,  109  A.  S.  R.  199.  16.  See  infra,  par.  58. 

10.  Birdsong  v.  Tuttle,  52  AA.  91, 
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exempted  articles  must  belong  to  his  main  or  principal  business, — 
in  other  words,  to  the  business  in  which  he  is  principally  engaged.** 
Thus  one  cannot  double  his  exemptions  from  sale  on  execution,  under 
a  statute  which  exempts  the  tools  and  implements,  or  stock  in  trade, 
of  any  mechanic,  miner,  or  other  person,  used  and  kept  for  the  pur- 
pose of  carrying  on  his  trade  or  business,  by  carrying  on  the  business 
both  of  a  mechanic  and  a  miner  at  the  same  time."  There  is  author- 
ity, however,  to  the  effect  that  the  pursuit  of  two  trades  by  a  person 
does  not  deprive  him  of  the  right  to  an  exemption  of  tools  used  in 
either,  if  necessary  for  his  subsistence.**  For  example,  in  the  case  of 
an  exemption  of  tools  and  implements  of  trade  not  exceeding  in  value 
one  hundred  dollars,  it  has  been  held  that  a  debtor  having  two  trades 
and  tools  for  each,  with  a  total  value  not  exceeding  the  specified 
amount,  may  have  an  exemption  in  both  trades.**  Again,  a  statute 
exempting  from  execution  "such  suitable  tools  as  may  be  necessary 
for  upholding  life"  has  been  held  to  exempt  not  only  the  shoemaking 
tools  of  one  whose  principal  occupation  was  shoemaking,  but  who 
also  carried  on  farming,  and  lived  isolated,  and  did  his  own  repairing 
of  farming  implements,  but  also  such  farming  tools  as  are  used  by 
hand,  and  the  simple  tools  necessary  for  the  repairing  of  farming 
implements.'"  In  the  case  of  kindred  and  simultaneous  employments, 
it  would  seem  that  there  may  be  several  exemptions;  as  a  machinist, 
bell  banger,  screw  cutter,  etc.* 

17.  Assignment  of  Right. — A  right  to  exemption  is  personal  and 
cannot,  ordinarily,  be  transmitted  by  sale  or  gift.'  There  is  authority 
to  the  effect  that  under  a  statute  permitting  the  selection  of  statutory 
exemptions  to  be  made  by  the  debtor  or  his  "authorized  agent,"  a 
mortgage  in  general  terms  of  such  exemptions,  giving  the  mortgagee 
the  right  to  make  the  selection,  is  not  against  public  policy.*  On 
the  other  hand  the  soundness  of  such  a  rule,  considering  the  purpose 
of  exemption  statutes,  has  been  questioned  and  some  authority  exists 
for  a  contrary  rule.*  Where  a  statute  exempts  the  proceeds  of  a  policy 
of  life  insurance  in  the  hands  of  the  insured  where  it  is  paid  in  his 
lifetime,  and  of  the  beneficiary  where  it  is  paid  after  the  death  of 
the  insured,  no  exemption  exists  in  favor  of  the  beneficiary  where  the 

16.  Jenkins  v.  MeNall,  27  Kan.  532,    25  Am.  Rep.  61. 

41  Am.  Rep.  422.  20.  Garrett  v.  Patchin,  29  Vt.  248, 

Notes:  21  Am.  Dec.  548;  26  Am.  70  Am.  Dec.  414. 

Rep.  64.  1.  Notes:  21  Am.  Dec.  548;  25  Am. 

17.  Knnpp  v.  Bartlett,  23  Wis.  68,  Rep.  65. 

99  Am.  Dpc.  109.  2.  Murdy  v.  Skyles,  101  la.  549,  70 

18.  Patten  v.  Smith,  4  Conn.  450, 10   N.  W.  714,  63  A.  S.  R.  411. 

Am.  Dec.  166.  3.  Re  National  Grocer  Co.,  181  Fed. 

Notes:   21   Am.  Dec.  548,  549;   25  33,  104  C.  C.  A.  47,  30  L.R.A.(N.S.) 

Am.  Rep.  64.  982   (expounding  Michigan  mle). 

19.  Baker  v.  Willis,  123  Mass.  194,  4.  Note:  30  L.E.A.(N.S.)  985,  980. 
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t  18  EXEMPTIONS  U  B.  C.  L. 

policy  IB  paid  to  ihe  insurod  in  his  lifetime  and  by  hUD  transferred 
to  the  beneficiary.* 

m.  Pbopbbty  Exempt 

18.  Hoasebeld  Fnmitare  Generally. — The  word  "furniture"  is  a 
comprehensive  term,  embrficing  about  everything  with  which,  a  house 
or  anything  else  may  be  ftimished.*  As  used  in  exemption  statutes, 
however,  the  expression  "household  furniture"  must  be  understood 
to  mean  those  objects  and  goods  which,  not  becoming  fixtures,  are 
designed  in  their  manufacture  originally  as  instruments  of  the  house- 
hold, and  are  essential  or  useful  for  comfortable  living  purposes. 
While  the  term  has  been  considered  inapplicable  to  articles  which  are 
ornamental  rather  than  useful,'  yet  it  has  usually  been  considered 
to  embrace  a  supply  of  necessary,  convenient,  or  ornamental  articles 
with  which  a  residence  is  equipped.*  The  word  "necessary,"  in  a  stat- 
ute exempting  household  furniture  of  the  debtor,  while  it  excludes 
superfluities  and  articles  of  luxiuy,  fancy,  and  ornament,  embraces 
those  things  that  are  requisite  to  enable  the  debtor  not  merely  to  live, 
but  to  live  in  a  convenient  and  comfortable  manner.*  A  statute  of 
this  character  exempts  such  articles  as  are  necessary  when  the  levy 
is  made,  and  not  merely  those  that  were  necessary  when  the  law  was 
passed.*'  An  exemption  of  necessary  household  furniture  covers 
furniture  not  used  in  the  debtor's  home,  but  which  is  all  he  has, 
though  it  consists  of  more  articles  of  the  same  kind  than  are  necessary 
for  use,  where  the  whole  is  of  small  value.**  Where  in  addition  to 
an  exemption  of  enumerated  articles  the  statute  exempts  "all  other 
household  furniture"  not  exceeding  in  value  a  specified  sum,  a  debtor 
who  has  household  furniture,  all  in  value  of  less  than  the  specified 
sum,  used  by  him  in  a  boarding  house  is  entitled  to  hold  all  as 
exempt.**  Furniture  so  used  is  exempt  like  other  household  goods, 
and  is  not  within  a  statute  subjecting  to  execution,  on  a  judgment 
for  the  purchase  price,  stock  in  trade,  or  means  of  carrying  on  tlie 
party's  occupation.**    Some  statutes  exempt  household  furniture  of 

6.  Mnrdy  ▼.  Skyles,  101  la.  549,  70  9.  Montague  t.  Richardaon,  24  Conn. 

N.  W.  714,  63  A.  S.  B.  411.    See  gen-  338,  63  Am.  Dec.  173  and  note, 

erally,  infra,  par.  41,  aa  to  exemption  Note:  45  Am.  Dee.  256. 

of  life  insurance.  10.  Montague    v.    Richardson,    24 

6.  Rasure  v.  Hart,  18  Kan.  340,  26  Conn.  338,  63  Am.  Dec.  173  and  note. 
Am.  Rep.  772.  11.  Clark  v.  Averill,  31  Vt.  512,  76 

7.  Towns  v.  Pratt,  33  N.  H.  345,  66  Am.  Dec.  131. 

Am.  Dec.  726.  12.  Rasure  v.  Hart,  18  Kan.  340,  26 

Note:  46  Am.  Dec.  255.  Am.  Rep.  772. 

8.  Alsup  V.  Jordan,  69  Tex.  300,  6       13.  Vanderhorst  v.  Bacon,  38  Mich- 
S.  W.  831,  5  A.  S.  R.  53.  fi69.  31  Am.  Rep.  328. 
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a  specified  value,  and  an  unmarried  man  is  given  the  benefit  of  the 
exemption.** 

19.  Specific  Articles  Covered  by  Exemption. — There  is  at  times 
a  conflict  of  authority  with  reference  to  the  degree  of  necessity  which 
must  exist  to  bring  an  article  within  the  term  "household  furniture." 
Thus  while  some  courts  have  held  that  a  piano  comes  within  the  term 
household  furniture,*'  this  has  been  denied  by  other  courts.**  Ex- 
emptions under  the  household  furniture  clause  have  been  held  to 
include  such  articles  as  a  silver  card  receiver,*'  an  only  timepiece,** 
a  cook  stove,**  a  stove  used  exclusively  for  warming  the  debtor's 
house,*"  a  number  of  beds,  though  a  less  number  would  accommodate 
the  debtor  and  his  family,  and  generally  such  articles  as  are  required 
for  immediate  and  constant  use.*  Applying  a  strict  view  it  has  been 
denied  that  household  furniture  includes  a  mahogany  cabinet  used 
as  a  receptacle  for  jewelry,  or  a  trunk.*  It  is  obvious  that  a  dentist's 
chair  does  not  fall  within  an  exemption  of  a  "set  of  chairs  sufficient 
for  the  use  of  the  family."  • 

20.  Cattle;  Fleece  from  Sheep. — The  courts  decry  a  narrow  and 
illiberal  construction  of  statutes  designed  to  secure  the  exemption  of 
family  cows  and  other  animals  in  domestic  use.*  And  so  it  is  thai 
an  exemption  of  a  cow  includes  a  heifer  with  or  without  calf,  if  the 
debtor  has  no  other  animal  falling  within  the  exemption.  And  the 
fact  that  the  debtor  has  in  his  possession  a  cow  which  he  has  sold, 
but  which  sale  may  be  avoided  by  his  creditors,  does  not  deprive  him 
of  the  exemption.'  An  exemption  of  one  cow  must  also  be  deemed  to 
exempt  butter  made  from  milk  obtained  from  it,  as  this  is  one  of  the 

14.  Brown  t.  Wait,  19  Pidc  (Mass.)    Am.  Dee.  718. 

470,  31  Am.  Dec.  154.  Note:  45  Am.  Dee.  256. 

15.  Phillips  V.  Phillips,  151  Ala.  19.  Crocker  v.  Spencer,  2  D.  Chip. 
527,  44  So.  391,  125  A.  S.  E.  40,  15    (Vt)  68,  15  Am.  Dec.  652. 

Ann.   Cas.   157;    Cook  v.   Fuller,   35  Note:  45  Am.  Dec.  256. 

Okla.   339,  130  Pae.   140,  Ann.  Cas.  20.  Brown  v.  Wait,  19  Pick.  (Mass.) 

1914D  507,  44  L.R.A.(N.S.)  76;  Von  470,  31  Am.  Dec.  154  (holding,  how- 

Storch  T.  Winslow,  13  B.  I.  23,  43  ever,  that  a  cook  stove  not  so  used  is 

Am.  Rep.  10;   Alsnp  v.  Jordan,  69  not  exempt). 

Tex.  300,  6  S.  W.  831,  5  A.  S.  B.  53.  1.  Haswell  v.  Parsons,  15  Cal.  266, 

16.  Trieber  v.  Knabe,  12  Md.  491,  76  Am.  Dec.  480. 

71  Am.  Dec.  607;  Kehi  v.  Dunn,  102  Note:  45  Am.  Dec.  256. 

Mich.  581,  61  N.  W.  71,  47  A.  S.  B.  2.  Towns  v.  Pratt,  33  N.  H.  345,  66 

561;  Tanner  v.  Billings,  18  Wis.  163,  Am.  Dec.  726. 

86  Am.  Dec.  755   (applying  rule  of  3.  Burt  v.  Stocks  Coal  Co.,  119  Ga. 

•jusdem  generis).  629,  46  S.  E.  828, 100  A.  S.  R.  203. 

Notes:  45  Am.  Dec.  255,  256;  44  4.  See  infra,  par.  29. 

L.R.A.(N.S.)    77;   Ann.   Cas.   1914D  5.  Carruth    v.    Graasie,    11    Gray 

609.  (Mass.)  211,  71  Am.  Dec.  707;  Dow 

17.  Phillips  V.  Phillips,  151  Ala.  v.  Smith,  7  Vt.  465,  29  Am.  Deo.  202; 
627,  44  So.  391,  125  A.  S.  B.  40,  15  Freeman  v.  Carpenter,  10  Vt  433,  33 
Ann.  Cas.  157.  Am.  Dec.  210  and  note. 

18.  Leavitt  v.  Metcalf,  2  Vt.  342, 19  Note:  46  Am.  Dee.  253. 
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few  ways  in  which  the  exemption  may  be  made  useful  and  ben^ial.* 
It'bas  been  considered  that  under  an  exemption  of  "all  sheep  to  the 
number  of  ten,  with  their  fleeces  and  the  yarn  or  cloth  manufactured 
from  the  same,"  cloth  from  the  wool  of  ten  sheep  is  exempt  even 
in  favor  of  a  householder  who  does  not  own  any  sheep.' 

21.  Crops,  ProTisions  and  Fodder. — In  some  jurisdictions  growing 
crops  are  not  subject  to  execution  until  after  a  certain  date,  and  where 
this  is  true  a  debtor  may  sell  them  before  that  date  arrives,  unin- 
cumbered by  the  lien  of  any  execution  which  may  have  been  issued 
against  him.*  The  expression  "current  year"  in  a  statute  exempting 
the  corn,  fodder,  provisions,  and  other  supplies  necessary  for  carrying 
on  a  plantation  to  which  they  are  attached,  for  the  current  year, 
means  from  harvest  to  harvest,  and  not  a  calendar  year;  and  a  crop 
that  is  still  growing  is  within  the  exemption.  It  has  been  held, 
furthermore,  that  to  entitle  a  debtor  to  the  benefit  of  such  a  statute 
he  need  not  be  the  owner  of  the  plantation.  However,  where  such 
a  statute  merely  prohibits  seizing  the  articles  therein  named  "sep- 
arately from  the  land,"  sugar-cane,  though  not  grown  as  a  money 
crop;  but  converted  into  syrup  for  consumption  by  the  family,  may 
be  seized  under  execution.*  It  has  been  held  that  a  statute  that 
exempts  to  the  head  of  a  family  the  necessary  food  for  the  support 
of  his  exempt  stock  does  not  entitle  him  to  claim  an  exemption  in 
grain  which  he  does  not  intend  to  feed  his  animals  but  which  he 
intends  to  sell  in  order  to  obtain  other  grain  for  their  food.*"  And 
under  a  statute  exempting  from  execution  grain,  meat,  vegetables, 
groceries,  and  other  provisions  on  hand  necessary  for  the  support 
of  the  debtor  and  his  family  for  one  year,  he  is  entitled  only  to  the 
grain  necessary  for  food  for  himself  and  family  for  that  time,  and  is 
not  entitled  to  hold  as  exempt  an  amount  of  grain  sufficient,  in  the 
absence  of  other  property,  to  support  him  and  them  for  a  year.** 
Nor  is  meat  purchased  by  a  dealer  to  be  sold  again  in  the  usual  course 
of  his  trade  exempt  from  attachment  as  provisions.**  Potatoes  not 
yet  dug  from  the  ground  are  within  a  statute  exempting  "necessary 
vegetables  actually  provided  for  family  use  where  they  were  planted 
for  family  use."  *•  A  statute  exempting  necessary  pork,  beef,  fish, 
flour,  and  vegetables  for  family  use,  will  cover  and  protect  such 
articles  in  a  quantity  sufhcient  to  last  the  family  until  the  next 
annual  period  for  laying  up  such  provisions,  and  the  same  rule 

6.  Leavitt  v.  Metealf,  2  Vt.  342,  19  10.  Voss  v.  Goss,  73  Kan.  120,  84 
Am.  Dec.  718.  Pac.  564,  117  A.  S.  R.  457. 

7.  Hall  V.  Penney,  11  Wend.    (N.  11.  George  v.  Hunter,  48  Kan.  65L 
y.)  44,  25  Am.  Dec.  601.  29  Pac.  1148,  30  A.  S.  R.  325. 

8.  Edwards  v.  Thompson,  85  Tenn.  12.  Note:  30  A.  S.  R.  327. 

720,  4  S.  W.  913,  4  A.  S.  R.  807.  13.  Carpenter    v.    Herrington,     26 

9.  Hinton  v.  Roane,  124  La.  927,  50    Wend.  (N.  Y.)  370,  37  Am.  Dec.  239. 
So.  798,  134  A.  S.  R.  526. 

610 


Digitized  by  LjOOQ IC 


11  B.  C.  L.  EXEMPTIONS  i  22 

applies  to  exemption  of  food  for  cattle,  swine,  and  the  like.*'  If 
a  husband  and  wife  are  supporting  themselves  and  their  children 
by  their  joint  labors  in  cultivating  the  wife's  farm  and  caring  for 
the  household,  and  neither  of  them  has  any  other  farm  or  grain, 
either  has  a  legal  right  to  claim  from  the  grain  or  provisions  so 
raised  on  her  farm  an  amount  necessary  for  the  support  of  the  fam- 
ily for  one  year,  under  the  provisions  of  a  statute  exempting  from 
attachment  or  &ial  process  "the  provisions  for  the  debtor  and  his 
family  necessary  for  one  year's  support,  either  provided  or  grow- 
ing." ^'  In  this  connection  it  may  be  noted  that  certain  kinds  of 
provisions,  as  butter,  may  be  exempt  by  reason  of  the  exempt  char- 
acter of  the  source  of  production.^* 

22.  Wearing  Apparel. — The  phrase  "wearing  apparel"  as  used  in 
exemption  statutes  is  to  be  understood  according  to  its  usual  and  ordi- 
nary meaning,  which  includes  dress  of  all  kinds.*'  As  to  whether 
the  court,  in  construing  the  term  "wearing  apparel,"  should  take 
into  consideration  the  value  of  the  article  and  the  rank  and  condition 
of  the  person,  the  authorities  are  not  in  harmony.  According  to  one 
view,  only  the  good  faith  of  the  debtor  is  to  be  considered,  and  the 
extravagance  or  bad  taste  of  the  one  claiming  particular  articles  to 
be  exempt  is  immaterial.  It  is  sufficient  if  he  actually,  and  in  good 
faith,  regards  such  articles  as  a  part  of  his  dress.**  According  to  other 
authorities,  however,  the  court,  in  construing  the  phrase  "wearing 
apparel,"  will  consider  the  value  of  the  article  with  a  view  to  ascertain- 
ing whether  it  is  suitable  to  the  rank  and  condition  of  the  debtor. 
This  view,  however,  is  usually  dependent  for  its  adoption  on  statutory 
limitations  as  to  value,  or  a  requirement  that  the  apparel  be  neces- 
sary.^* Wearing  apparel  includes  all  clothing  which  has  been  appro- 
priated to  the  use  of  a  particular  wearer  in  such  an  amount  as  is 
necessary  to  meet  the  varying  changes  of  climate,  and  the  customary 
habits  and  ordinary  necessities  of  the  mass  of  the  people.**  The 
exemption  has  been  held  to  include  a  lace  shawl  of  considerable  value,* 
as  well  as  a  Masonic  uniform,  but  not  clothing  carried  as  part  of  a 
stock  in  trade.'  It  comprehends  cloth  cut  by  a  tailor  into  shape  for  a 
coat,  and  belonging  to  the  debtor,*  as  well  as  uncut  cloth  and  trim- 

U.  Note:  45  Am.  Dec.  256.  19.  Stewart   v.   McCInng,    12    Ore. 

15.  Boelter  v.   Klossner,  74  Minn.  431,  8  Pac.  447,  53  Am.  Rep.  374. 
272,  77  N.  W.  4,  73  A.  S.  R.  347.  Note:  15  Ann.  Cas.  159. 

16.  See  supra,  par.  20.  20.  Notes:  45  Am.  Dec.  256;  126 

17.  Stewart  v.  McCltmg,  12  Ore.  431,  A.  S.  R.  44;  15  Ann.  Cas.  159,  160. 
8  Pae.  447,  53  Am.  Rep.  374.  1.  Frazier  v.  Bamum,  19  N.  J.  Eq. 

Note:  15  Ann.  Cas.  159.  316,  97  Am.  Dec.  666. 

18.  Frazier  v.  Bamum,  19  N.  J.  Eq.       2.  Note:  15  Ann.  Cas.  160. 

316,  97  Am.  Dec.  666.  3.  Ordway  v.  Wilbur,  16  Me.  263, 

Note:  15  Ann.  Cas.  159.  33  Am.  Deo.  663. 
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mings  left  in  the  hands  of  a  tailor  by  the  debtor.*  While  there  is 
some  authority  denying  the  right  of  a  debtor  to  hold  any  ornamental 
jewelry  as  "wearing  apparel"  ''.the  weight  of  authority  would  seem  to 
make  some  allowances  in  this  respect.'  For  example,  the  better  view 
is  that  a  watch  is  within  an  exemption  of  wearing  apparel,'  or  neces- 
sary wearing  apparel,*  though  there  is  some  authority  to  the  con- 
trary.* Likewise,  wearing  apparel  has  been  held  to  include  a  gold 
ring  *•*  and  a  diamond  shirt  stud,**  though  the  exemption  does  not, 
according  to  the  strict  view,  include  a  breast  pin.** 

23.  Tools  and  Implements  Generally. — The  word  tool  is  not  undor- 
.stood,  either  in  its  strict  meaning  or  popular  use,  as  designating  com- 
plicated machinery,  which,  in  order  to  produce  any  useful  effect, 
must  be  worked  by  combining  several  di-stinct  parts  or  separate  pieces, 
the  aid  of  more  hands  than  one  being  necessary  to  perform  the  opera- 
tion.*' The  rule  may  be  said  to  be  that  an  exemption  of  tools  is 
confined  to  instruments  worked  by  hand  or  by  muscular  power,  and 
does  not  include  complicated  machinery,**  though  some  courts  have 
not  so  strictly  formulated  the  rule.*'  While  there  is  some  authority 
that  only  such  tools  are  exempt  as  are  used  by  the  debtor  personally, 
the  better  view  would  seem  to  be  to  the  contrary.  They  must,  how- 
ever, be  intended  for  use  in  the  debtor's  occupation.*'  An  exemption 
of  "working  tools  necessary  for  usual  occupation"  of  a  mechanic  is 
not  to  be  restricted  to  tools  of  absolute  necessity,  but  includes  all  tools 
reasonably  necessary  for  the  prosecution  of  his  work  advantageously 
and  usefully,  including  such  new  tools  as  he  may  have  made  or 
acquired  which  are  better  adapted  to  the  prosecution  of  his  labor  than 
those  commonly  used  by  his  craft.*'    It  is  difficult  to  define  accurately 

4.  Richardson  v.  Buswell,  10  Mete.  12.  Towns  v.  Pratt,  33  N.  H.  345,  66 

(Mass.)  506,  43  Am.  Dec.  450.  Am.  Dee.  726. 

6.  Towns  V.  Pratt,  33  N.  H.  345,  66  Note:  125  A.  S.  R.  46. 

Am.  Dec.  726.  13.  Danforth  v.  Woodward,  10  Pick. 

6.  Note:  15  Ann.  Cas.  160.  (Mass.)  423,  20  Am.  Dec.  631. 

7.  Phillips  V.  Phillips,  151  Ala.  527,  14.  Kirkscv  v.  Rowe,  114  Ga.  893, 
44  So.  391,  125  A.  S.  R.  40  and  note,  40  S.  E.  990,  88  A.  S.  R.  65;  Batchel- 
15  Ann.  Cas.  157  and  note;  Brown  v.  der  v.  Shapleigh,  10  Me.  135,  25  Am. 
Edmonds,  8  S.  D.  271,  66  N.  W.  310,  Dec.  213;  Story  v.  Walker,  11  Lea 
59  A.  S.  R.  762.  (Tenn.)  515,  47  Am.  Rep.  305;  Kil- 

8.  Stewart  v.  McClung,  12  Ore.  431,  burn  v.  Demming,  2  Vt.  404,  21  Am. 
8  Pae.  447,  53  Am.  Rep.  374.  Dec.  543;  Spooner  v.  Fletcher,  3  Vt. 

9.  Notes:  125  A.  S.  R.  45;  15  Ann.  133,  21  Am.  Dec.  579;  Henry  v.  Sheld- 
Cas.  160.                      .  on,  35  Vt.  427,  82  Am.  Dec.  644. 

10.  Phillips  V.  Phillips,  151  Ala.  Notes:  21  Am.  Dec.  552;  123  A.  S. 
527,  44  So.  391,  125  A.  S.  R.  40,  15   R.  141. 

Ann.    Cas.    157   and   note.      Contra:  15.  Notes:  21  Am.  Dec  552;  123 

Frazier  v.  Bamum,  19  N.  J.  Eq.  316,  A.  S.  R.  141, 142.    See  also  infra,  par. 

97  Am.  Dee.  606.  24. 

Note:  15  Ann.  Cas.  161.  16.  Note:  123  A.  S.  R.  140,  141. 

11.  Notes:  125  A.  S.  R.  46;  15  Ann.  17.  Kenyon  v.  Baker,  16  Mich.  373, 
Cas.  161.  97  Am.  Dec.  158  and  note;  Healy  v. 
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tlie  word  "implements."  By  the  courts,  an  exemption  of  implements 
is  accorded  a  broad  signification,  and  under  it  many  things  have  been 
exempted  which  are  not  tools.**  Where  the  exemption  is  of  tools  and 
implements  necessary  for  carrying  on  the  business  of  the  debtor, 
whether  the  articles  may  be  denominated  tools  or  instruments  is  a 
question  of  law,  but  whether  they  are  necessary  for  carrying  on  the 
debtor's  business  is  a  question  of  fact.**  Under  some  statutes  the 
library  and  implements  of  a  professional  man  are  exempt  from  execu- 
tion, whether  he  is  the  head  of  a  family  or  not.*"  The  effect  of  an 
abandonment  of  his  trade  on  a  debtor's  right  to  an  exemption  of  toolis, 
is  considered  in  a  subsequent  paragraph.* 

24.  Complicated  Machinery  as  Tools  or  Implements. — ^Under  the 
general-  rule  that  complicated  machinery  is  not  exempt  as  tool?, 
articles  popularly  known  as  "machines"  and  not  as  "tools"  are  not 
exempt  as  "tools."  ■  Accordingly,  it  has  also  been  held  that  an 
exemption  of  tools  does  not  include  a  portable  machine,  called  a 
"bill  and  jenny,"  used  for  spinning  and  manufacturing  cloth,  and 
capable  of  use  either  by  hand  or  motive  power,'  or  a  ponderous 
machine  usually  operated  by  motive  power  and  used  for  splitting 
leather,*  or  a  mill  saw  operated  by  water  power.*  On  the  other  hand 
it  has  been  decided  that  a  statute  exempting  the  debtor's  tools  and 
instruments  embraces  machines  of  simple  construction,  moved  by 
hand  or  foot,  and  used  in  the  manufacture  of  boots,  although  the 
machines  are  generally  used  by  men  whom  the  owner  employs  in  his 
business;*  a  traction  engine,  and  the  saws,  belts,  carrier  and  other 
appliances  commonly  used  with  it  in  sawing  lumber ; '  and  a  lathe  and 
the  appliances  used  in  running  it,  though  machinists  are  usually 
furnished  such  a  tool  by  their  employers.*  While  the  better  rule 
would  seem  to  be  that  a  printing  press,  type  and  forms  are  not 
"tools,"  •  yet  there  is  good  authority  to  the  effect  that  they  may  be 

Bateman,  2  R.  I.  454,  60  Am.  Dec.  94;  21  Am.  Dec.  543. 

Garrett  v.  Patchin,  29  Vt.  248,  70  Am.  4.  Henrv  v.  Sheldon,  35  Vt.  427,  82 

Dec.  414.  Am.  Dec.  644. 

Notes:  21  Am.  Dee.  554;  123  A.  S.  5.  Batchelder  v.  Shapleigh,  10  Me. 

R.  140.  135,  25  Am.  Dec.  213. 

18.  In  re  McManus,  87  Cal.  292,  25  6.  Daniels    v.    Hay  ward,    5    Allen 
Pac.  413,  22  A.  S.  R.  250,  10  L.R.A.  (Mass.)  43,  81  Am.  Dec.  731. 

567.  7.  Reeves  v.  Bascue,  76  Kan.  333, 

19.  Woods    v.     Keyes,     14     Allen  91  Pac.  77,  123  A.  S.  R.  137. 
(Mass.)  236,  92  Am.  Deo.  765.  8.  In  re  Robb,  99  Cal.  202,  33  Pac. 

20.  Roberts  v.  Moudy,  30  Neb.  683,  890,  37  A.  S.  R.  48. 

46  N.  W.  1013,  27  A.  S.  R.  420.  9.  Danforth  v.  Woodward,  10  Pick. 

1.  See  infra,  par.  59.  (Mass.)  423,  20  Am.  Dec.  531;  Spoon- 

2.  Knox  V.  Chadboume,  28  Me.  ICO,  er  v.  Fletcher,  3  Vt.  133,  21  Am.  Dec. 
48   Am.   Dec.   487    (holding   a   "peg  579. 

machine"  not  exempt  as  a  "tool").  Notes:  21  Am.  Dec.  552;  25  Am. 

3.  Kilbum  v.  Demming,  2  Vt.  404,    Rep.  66;  44  Am.  Rep.  603. 
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held  exempt  within  the  meaning  of  that  term,**  or  as  "tools  and 
apparatus"  incident  to  a  trade  or  profession,**  or  as  tools  and  imple- 
ments of  trade.**  It  has  been  held  that  this  is  the  rule  even  though 
they  are  operated  mostly  by  employees.** 

25.  Animals  and  Vehicles  as  Tools  or  Implements. — ^In  most  juris- 
dictions horses  and  vehicles  are  included  under  express  exemptions  of 
Htatute ;  **  but  where  the  statute  is  not  so  worded,  it  may  happen  that 
a  claim  of  exemption  of  a  horse  and  wagon  may  be  made  under  the 
contention  that  these  may  be  considered  as  tools  of  trade.  The  rule  is, 
however,  that  a  horse  cannot  be  considered  to  be  a  tool,  apparatus, 
instrument  or  implement  of  trade.*'  Accordingly,  it  has  been  decided 
that  a  horse  used  by  a  physician  in  his  profession  is  not  exempt  as  a 
"tool  and  instrument,"  *•  and  that  the  horses  and  wagons  of  one 
engaged  in  carting  coal  are  not  exempt  as  "implements  of  his  trade."*' 
On  the  other  hand  there  is  authority  to  the  effect  that  an  exemption  of 
tools  covers  a  wagon  or  sled  necessary  for  the  carrying  on  of  the 
occupation  of  the  debtor,**  and  that  it  covers  the  wagon  and  the  har- 
ness of  a  horse  used  by  a  physician  in  visiting  his  patients,  and  reason- 
ably necessary  for  that  purpose.*'  Also  a  harness  and  buggy,  in 
connection  with  an  exempt  horse,  used  by  an  insurance  solicitor  in 
his  business,  are  "tools  and  implements"  used  by  the  debtor  for  the 
purpose  of  carrying  on  such  business.*"  Again,  an  omnibus  owned 
by  a  hotel  keeper,  and  used  by  him  in  his  business,  is  exempt  from 
execution,  under  a  statute  exempting  "the  necessary  tools  and  instru- 
ments of  any  mechanic,  miner,  or  other  person,  used  and  kept  for  the 
purpose  of  carrying  on  his  trade  or  business."  *  However,  a  set  of 
harness  does  not  fall  within  the  words  "common  tools  of  trade,"  as 
used  in  an  exemption  statute ; '  nor  is  an  automobile  exempt  as  a 
tool  or  implement.* 

10.  Patten  v.  Smith,  4  Conn.  450,      16.  Hanna  v.  Bry,  6  La.  Ann.  651, 
10  Am.  Dec.  166.  52  Am.  Dec.  606. 

Notes:  21  Am.  Dec.  552;  123  A.  S.  17,  Enscoe  v.  Dunn,  44  Conn.  93, 

R.  148.  26  Am.  Rep.  430. 

11.  Green  v.  Raymond,  58  Tex.  80,  18.  Richards  v.  Hubbard,  59  N.  H. 
44  Am.  Rep.  601.  158,  47  Am.  Rep.  188  and  note;  John- 
Note:  Ann.  Gas.  1912C  610.  son  v.  Long,  71  N.  H.  261,  61  Atl.  908, 

12.  Jenkins  v.  McNall,  27  Kan.  532,  93  A.  S.  R.  509. 

41  Am.  Rep.  422.  19.  Richards  v.  Hubbard,  59  N.  H. 

Note:  21  Am.  Dec.  554.  158.  47  Am.  Rep.  188. 

13.  Bhas  V.  Vedder,  34  Kan.  57,  7  20.  Wilhite   v.   Williams,   41   Kan. 
Pac  599,  55  Am.  Rep.  237.  288,  21  Pac.  256,  13  A.  S.  R.  281. 

14.  See  infra,  par.  29  et  seq.  1.  White  v.  Gemenv,  47  Kan.  741, 

15.  Wallace  v.  Collins,  5  Ark.  41,  28  Pac.  1011,27  A.  S.R.  320. 

39  Am.  Dec.  359.  2.  Kirksev  v.  Rowe,  114  Ga.  893, 

Notes:   21  Am.  Dec.  553;   6  Ann.   40  S.  E.  990,  88  A.  S.  R.  65. 
Cas.  781;  but  see  25  Am.  Rep.  67,  as       3,  Note:   49  L.R.A.(N.S.)    691. 
to  the  horse  of  the  keeper  of  a  coun-       As  to  -whether  an  automobile  is  ex- 
try  store.  empt  as  a  vehicle,  see  infra,  par.  32. 
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26.  Other  Things  or  Articles  as  Tools  or  Implements. — An  exemp* 
tion  of  tools  or  implements  of  a  debtor's  trade  covers  sewing-machines 
kept  and  personally  used  by  a  tailor  for  the  purpose  of  carr3dng  on  his 
trade,  if  reasonably  necessary  therefor ;  *  a  musical  instrument,  used 
by  a  debtor  in  his  occupation  as  a  professional  musician ; '  a  fisher- 
man's net  and  boat;  a  farmer's  plow  and  harrow;  drays;  shovel,  pick' 
axe,  hoe ;  the  implements  of  a  watchmaker ;  a  canal  boatman's  towlind, 
a  hunter's  gun,  and  similar  articles.*  A  safe  is  exempt  as  a  tool  or 
instrument  when  used  by  a  physician  in  his  business  for  the  keeping 
of  his  instruments  and  books  and  medicines,'  or  where  it  is  used  by 
a  merchant,  or  an  insurance  agent  and  abstracter  of  titles,*  or  by 
a  jeweler.*  But  a  safe  belonging  to  an  undertaker  is  not  exempt  as 
"professional  instruments  and  furniture."  "  An  exemption  of  "tools 
and  implements"  of  a  mechanic  includes  a  lamp  and  showcases  used 
by  a  watchmaker  and  jeweler  in  his  work  of  making  and  repairing 
jewelry.*^  While  it  has  been  considered  that  an  exemption  of  the 
proper  instruments  of  a  lawyer  is  broad  enough  to  cover  a  lawyer's 
office  furniture,**  yet  the  library  of  a  lawyer  does  not  fall  within  the 
term  "tools."  *•  A  photographic  lens  used  by  a  photographer,  in  his 
business  is  an  implement  of  his  trade,  and,  as  such,  is  exempt ;  ** 
but  a  photographer's  apparatus  is  not  exempt  as  tools  of  a  mechanic," 
and  his  apparatus  which  he  has  ceased  to  use  for  taking  likenesses, 
and  is  using  only  to  teach  the  art  to  a  prospective  purchaser,  ia  not 
exempt  as  a  "tool  of  his  occupation."  **  While  a  dentist's  chair  is 
not  exempt  from  execution  as  a  "common  tool  of  trade,"  *'  yet  the 
tools  of  a  dentist  are  mechanical  tools  within  the  meaning  of  an 
exemption  statute.**    Within  the  term  "tools"  have  also  been  included 

4.  Cronfeldt  v.  Arrol,  50  Minn.  327,   Pac.  413,  22  A.  8.  E.  250,  10  L.E.A. 
52  N.  W.  857,  36  A.  S.  E.  648.  567. 

Note:  123  A.  S.  E.  147.  10.  Note:  46  L.R.A.(N.S.)  288. 

5.  Goddard    v.    Chaffee,    2    Allen       H-  Bequillard  v.  Bartlett,  19  Kan. 
(Mass.)  395,  79  Am.  Dec.  796;  Baker   382,  27  Am.  Rep.  120. 

V.  WUlis,  123  Mass.  194,  25  Am.  Rep.  ^^-  Abraham  v.  Davenport,  73  la. 

61.                                                       *^  111,  34  N.  W.  767, 5  A.  8.  R.  665. 

Notes:  21  Am.  Dec.  654;  25  Am.  „  "•  „?"*:^  =  ^1  Am.  Dec.  553 ;  25  Am. 

Rep.  66;  123  A.  S.  E.  147;  44  KRJi..  ^«P;  ^>  ^?^  ^-  ^'  ^  l*^. 

^N  S  ^  77  ■'■*•  Davidson  v.  Hannon,  67  Conn. 

6.  Notes":  21  Am.  Dec.  553,  554;  25   ?^I'f*i"-  ^"^"'  ^^  A.  S.  R.  282,  34 
Am.  Rep.  66,  67;  123  A.  S.  R.  148.  .         15   gtorv  v  Walker  11  Lea  fTenn  ) 

7.  Sterman  v.  Hann,  160  la.  356,   515   47  Am   Ren   305 

141  N.  W.  934,  46  LJl.A.(N.S.)  287       iJ^.^Nol'Sl'^k   8   B.  148. 

o  1?*!"      n^   .       «       ».,«„.         17.  Burt  y.  Stocks  Coal  Co.,  119  Qa. 

8.  Notes:  25  Am.  Rep.  65;  123  A.   629,  46  S.  E.  828, 100  A.  S.  R.  203. 

8.  B.  146,  147;  46  L.R.A.(N.S.)  287,       18.  Maxon  v.  Perrott,  17  Mich.  332. 
288;  Ann.  Caa.  1912C  610.  97  Am.  Dec.  191. 

9.  McManns"  Estate,  87  Cal.  292,  25       Note:  21  Am.  Dee.  554. 
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a  barber's  chair  with  footrest,**  and  his  chair  and  looking  glass. •• 
Even  though  it  be  conceded  that  the  keeping  of  a  restaurant  is  a 
"trade,"  still  counters,  safe,  tableware,  kitchen  utensils,  etc.,  are  not 
"tools  or  apparatus,"  within  the  meaning  of  the  exemption  statute.* 
Nor  are  a  bowling  alley,  pins  and  balls,  exempt  as  the  tools  or  imple- 
ments of  trade.'    An  exemption  of  tools  and  instruments  necessary 
for  the  exercise  of  the  debtor's  profession  covers,  in  the  case  of  a  phy- 
sician, his  surgical  instruments,  those  for  the  preparation  of  medicines 
usually  employed,  and  possibly  his  medical  library.'    A  milliner's 
clock,  stove,  screen,  pitcher,  and  table  cover  are  exempt  as  tools,  imple- 
ments and  fixtures  if  they  are  necessary  to  her  business,  are  in  actual 
use,  and  do  not  exceed  the  statutory  limitation  as  to  value.*    The  desk, 
safe,  and  candelabra  owned  by  an  undertaker  arid  used  by  him  in 
his  business  are  not  within  the  terms  "professional  instruments,  fur- 
niture and  library,"  but  under  a  statute  providing  that  "all  tools 
or  other  mechanical  instruments  or  appliances  moved  or  worked  by 
hand,  necessary  to  the  practice  of  any  trade  or  profession,  and  used 
in  the  practice  thereof,  shall  be  exepipt  from  execution,"  a  debtor 
who  is  an  undertaker  may  hold  exempt  such  tools  and  appliances 
as  are  necessary  in  carrying  on  his  occupation.'    A  seat  in  a  stock 
exchange  cannot  be  claimed  exempt  as  working  tools  of  the  member.* 
27.  Farming  Utensils. — ^If  the  statute  fixes  no  limit  to  the  amount 
of  land  which  a  judgment  debtor  may  cultivate  by  farming,  and  if 
the  farming  utensils  which  he  has  are  necessary  for  the  proper  culti- 
vation of  his  land,  they  are  exempt  from  execution,  irrespective  of 
whether  he  would  need  them  for  cultivating  a  smaller  tract.'    Thus 
under  a  statute  exempting  farming  utensils  and  implements  of  hus- 
bandry of  the  judgment  debtor,  he  may  hold  as  exempt  a  combined 
harvester  costing  fifteen  hundred  dollars,  though  comparatively  few 
farmers  own  such  a  harvester.*    While  it  has  been  held  that  he  may 
retain  also  a  threshing  outfit,  necessary  to  enable  him  to  carry  on  his 
farming  operations,  though  he  also  uses  it  in  threshing  for  others,* 

19.  Notes:    21   Am.   Dec.   554;   82       Note:  21  Am.  Dec.  554. 

Am.  Dec.  645;  15  Ann.  Cas.  264.  4.  Woods  v.  Keyes,  14  Allen  (Mass.) 

20.  Terry  v.  McDaniel,  103   Tenn.   236,  92  Am.  Dec.  765. 

415,  53  S.  W.  732,  46  L.R.A.  559.  5.  Note:  123  A.  S.  B.  146. 

Note:  123  A.  S.  R.  147,  148.  6.  Note:  123  A.  S.  R.  147. 

1.  Simmang  v.  Pennsylvania  F.  Ins.  7.  Spence  v.  Smith,  121  Cal.  536,  53 
Co.,  102  Tex.  39,  112  S.  W.  1044,  132  Pae.  653,  933,  66  A.  S.  R.  62. 

A.  S.  R.  846.  Note :  123  A.  S.  R.  142. 

But  see  Note:  123  A.  S.  R.  149.  8.  Estate  of  Klemp,  119  Cal.  41,  50 

2.  Williams  v.  Vincent,  70  Kan.  595,  Pac.  1062,  63  A.  S.  B.  69,  39  LJI JL 
79  Pac.  121,  109  A.   S.  R.  469,  68  340. 

LM.A.  634.  9.  Spence  v.  Smith,  121  CaL  536,  6S 

8.  Hanna  v.  Bry,  6  La.  Ann.  851,  Pae.  653,  933,  66  A.  S.  B.  62. 
62  Am.  Dee.  606. 
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the  rple  is  generally  to  the  contrary.*'  The  implements  of  husbandry 
which  are  exempt  are  ordinarily  those  that  are  used  by  the  fanner  io 
conducting  his  own  farming  operations;  such  implements  as  he  keeps 
chiefly  for  renting  or  hiring  out  are  usually  not  exempt.  Hence,  a 
well-boring  apparatus  and  derrick,  kept  for  hire  and  only  occasionally 
used  on  the  farm,  are  not  embraced  under  a  statute  exempting  all 
instruments  of  husbandry.**  Under  some  statutes,  however,  a  mower 
is  exempt  as  a  farming  utensil,  whether  in  use  by  a  farmer  or  not.** 
An  exemption  of  farming  tools  has  been  held  to  include  only  such 
farming  implements  as  are  used  by  hand,  and  not  those  used  by 
means  of  oxen  or  horses,  such  as  wagons,  carts  and  plows.*'  Tlie 
exemption  of  farming  implements  necessarily  covers  such  articles  as 
a  grindstone,  a  cream  separator,  and  the  vats,  presses,  and  other  im- 
plements used  in  making  cheese.** 

28.  Apparatus. — The  term  "apparatus"  is  said  to  imply  "a  full 
collection  or  set  of  implements,  or  utensils,  for  a  given  duty."  Hence, 
"apparatus"  is  a  broader  term  than  "implement,"  and  includes  within 
its  scope  more  than  is  ordinarily  implied  by  "implement."  *•  A  bicy- 
cle is  not  an  "apparatus"  that  belongs  to  the  trade  or  profession  of  an 
architect  within  the  meaning  of  the  word  as  used  in  a  statute  exempt- 
ing "all  tools,  apparatus,  and  books  belonging  to  any  trade  or  pro- 
fession." Nor  are  a  harness  and  buggy  used  in  an  insurance  and  loan 
business  within  such  a  statute.**  Again,  a  soda  fountain,  or  the  type- 
writer of  a  physician,  is  not  exempt  as  apparatus.*'  However,  an 
exemption  of  apparatus  belonging  to  and  used  in  any  trade  or  pro- 
fession, exempts  a  heavy  paper  cutter  and  a  card  cutter,  both  operated 
by  hand,  used  by  a  printer  in  his  business.** 

29.  Horses  or  Oxen  Generally. — Many  statutes  in  general  terms 
exempt  a  horse  or  horses  belonging  to  the  debtor.  Usually  such  an 
exemption  is  held  to  apply  regardless  of  the  use  to  which  the  horse 
is  put.**  In  some  instances,  however,  owing  to  the  fact  that  the 
exemption  has  been  connected  with  an  exemption  of  farming  imple- 
ments, etc.,  it  has  been  construed  to  be  applicable  only  in  the  case  of 

10.  Meyer  v.  Meyer,  23  la.  259,  92   Okla.  431,  112  Pac.  984,  Ann.  Cm. 
Am.  Dec  432.  1912C  607  and  note. 

Notes:  21  Am.  Dec.  552;  25  Am.  16.  Notes:  123  A.  S.  R.  145;  Ann. 

Rep.  66;  123  A.  S.  R.  142.  Cas.  1912C  610. 

11.  Note:  123  A.  S.  R.  142.  17.  Note:  Ann.  Cas.  1912C  610,  611. 

12.  Humphrey  v.   Taylor,  45   Wis.  18.  Brummage    v.    Konworthy,    27 
251,  30  Am.  Rep.  738.  Okla.  431,  112  Pac.  984,  Ann.   Cas. 

Note:  123  A.  S.R.  142.  1912C  607  and  note. 

13.  Garrett  v.  Patchin,  29  Vt.  248,       19,  Wilhite   v.    Williams,   41    Kan. 
70  Am.  Dec.  414.  28«.  21  Pae.  256,  13  A.  S.  R.  281. 

14.  Note:  123  A.  S.  R.  143.  Notes:  3  L.R.A.(N.S.)  693;  6  Ann. 
16.  Bmmmage    ▼.    Konworthy,    27    Cas.  780. 
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t  29  EXEMPTIONS  11  R.  C.  L. 

debtors  engaged  in  fanning  at  the  time  of  the  levy.*'  Similarly,  an 
exemption  of  oxen,  horses,  or  mulee  belonging  to  a  farmer  ia  intended 
to  apply  to  such  animals  only  as  are  suitable  and  intended  for  ordi- 
nary work  conducted  on  a  farm.*  An  exemption  of  horses  used  for 
particular  purposes  is  not  lost  because  of  a  nonuser  for  that  purpose 
at  the  precise  time  a  horse  is  seized,  if  it  is  intended  in  good  faith  to 
use  it  for  that  purpose  within  a  reasonable  time.*  Thus,  under  a 
statute  exempting  two  horses  by  the  use  of  which  a  cartman  or  team- 
ster habitually  earns  his  living,  if  a  person  piirchases  a  team  with  the 
bona  fide  intention  of  engaging  in  the  business  of  a  teamster  or  dray- 
man, the  horses  are  exempt  from  levy,  although  he  has  not  yet  actual- 
ly entered  upon  such  business.'  Some  statutes  make  the  exemption 
of  horses  dependent  on  their  value.  Under  such  a  statute  exempting 
"one  or  two  horses,  not  exceeding  in  value  one  hundred  dollars,"  a 
horse  worth  more  than  that  sum  is  not  exempted,  although  it  may  be 
the  only  horse  the  debtor  owns;  and  the  debtor  cannot  protect  any 
portion  or  interest  in  such  horse.  If  debtor  owns  two  horses,  neither 
of  which  is  worth  one  hundred  dollars,  but  whose  aggregate  value 
e.Kceeds  that  sum,  he  may  elect  which  one  shall  be  exempt;  but  if 
one  horse  is  of  less  and  the  other  of  greater  value  than  one  hundred 
dollars,  the  debtor  has  no  election,  the  former  only  being  exempt. 
However,  a  debtor  may  hold,  as  exempt,  two  horses,  if  the  aggregate 
value  of  both  does  not  exceed  one  hundred  dollars.*  And  where  a 
debtor  has  no  horses  he  may  hold  as  exempt  a  colt  not  exceeding  the 
statutory  value.'  Where  one  statute  exempts  specified  property  and 
sixty  dollars'  worth  of  other  property  to  be  selected  by  the  debtor,  and 
another  statute  confers  an  additional  exemption  of  one  horse,  not 
exceeding  in  value  one  hundred  dollars,  it  has  been  held  that  a 
debtor  with  no  other  property  may  combine  his  exemptions  and  hold 
a  horse  worth  one  hundred  and  sixty  dollars.*  While  a  stallion  is 
not  exempt  when  kept  for  service  of  mares  only,  and  not  used  as  a 
work  horse  even  though  the  statute  is  general  in  its  terms  in  exempt- 
ing two  horses,'  yet  if  the  horse  is  used  so  as  to  come  within  the  terms 
of  the  exemption  statute,  the  fact  that  almost  the  entire  income  from 
it  is  from  its  services  as  a  stallion  is  immaterial.'    C!olts  and  unbroken 

20.  Brnaie  ▼.  Griffith,  34  Cal.  302,  65,  46  Pac.  1025,  95  A.  S.  R.  166. 

91  Am.  Dec.  695;  Robert  v.  Adams.  38  Note:  3  L.R.A.(N.S.)  694. 

Cal.  383,  99  Am.  Dec.  413.  4.  Everett  v.  Herrin,  46  Me.  357,  74 

1.  Robert  v.  Adams,  38  Cal.  383,  99  Am.  Dec.  456. 

Am.  Dec.  413.  5.  Kemiedy  v.  Bradbury,  55  Me.  107, 

2.  Jaqnith  v.  Scott,  63  N.  H.  5,  56   92  Am.  Dec.  572. 

Am.  Rep.  476;  Gollnick  v.  Marvin,  60  6.  Good  v.   Fogg,   61  Dl.  449,  14 

Ore.  312,  118  Pac.  1016,  Ann.  Cas.  Am.  Rep.  71. 

1914A  243;  State  v.  McNeil,  58  Wash.  7.  Robert  v.  Adams,  38  Cal.  383,  99 

47,  107  Pac.  1028, 137  A.  S.  R.  1038.  Am.  Dec.  413. 

Note:  6  Ann.  Cas.  781.  Note:  3  L.RA.(N.S.)  693. 

3.  Cleveland  v.   Andrews,  6   Idaho  8.  Note:  3  L.R.A.(N.S.)  693. 
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animals  have  been  held  to  come  within  an  exemption  of  "horses,"  • 
but  a  colt  four  months  old  is  not  exempt,  as  forming  with  its  mother 
a  "span  of  horses."  ^"  An  exemption  of  a  "horse"  has  been  con- 
sidered broad  enough  to  include  a  mule,^^  an  ass,**  or  a  gelding  or 
mare.*'  If  a  "pair  of  horses"  is  exempted  by  the  statute,  the  debtor 
may  hold  any  two  horses  he  selects,  whether  or  not  they  can  be  used 
as  a  team.  A  statute  exempting  a  "team"  of  horses  applies  to  a  one- 
horse  team  as  well  as  to  a  double  team,  a  horse  not  worked  to  a  vehicle 
or  in  harness,  or  a  horse  belonging  to  the  debtor  and  worked  with 
another  hired  by  him.**  An  exemption  of  a  yoke  of  oxen  or  steers 
has  been  construed  to  include  two  calves,  nine  months  old,  an  untamed 
steer,  or  a  single  ox.**  Where  a  debtor  owning  two  pairs  of  oxen  has 
sold  one  on  a  contract  of  conditional  sale,  the  pair  retained  must  be 
deemed  his  only  pair  and  as  such  exempt.**  It  has  been  held  that  an 
exemption  of  a  horse  driven  to  a  wagon  does  not  extend  to  the  wagon 
and  harness.*' 

30.  Work  Horse;  Horse  By  Which  Debtor  Habitually  Earns 
Living. — ^As  used  in  an  exemption'  statute  the  term  "work  horse" 
means  one  that  performs  the  common  drudgery  of  the  homestead, — 
as  to  haul  wood,  to  draw  the  plow,  to  carry  the  family  to  church,  etc., 
either  under  the  saddle  or  in  traces.  It  is  not  necessary  that  he  shall 
have  performed  this  service,  or  that  he  be  broken  to  gear ;  for  if  he  has 
performed  a  part  of  it,  and  is  intended  as  such  a  drudge,  it  is  quite 
sufficient  to  bring  him  within  the  exemption  of  the  statute.*'  If  the 
animal  in  question  is  devoted  solely  to  the  convenience  and  pleasure 
of  the  owner  or  his  family,  it  cannot  be  denominated,  within  the  pur- 
view of  the  law,  a  "work  horse,"  or  horse  used  by  the  debtor  for 
the  support  of  his  family,  or  for  team  work,  and  will  not  be  exempt- 
ed as  such.**  This  does  not  mean,  however,  that  the  debtor  cannot 
use  his  horse  for  purposes  of  pleasure  or  convenience.  For  example, 
an  exemption  of  a  horse  required  for  farming  or  teaming  purposes, 
or  other  actual  use,  may,  under  some  circumstances  include  a  horse 
used  to  convey  the  owner's  children  to  school  or  church  or  in  con- 
nection with  his  business  of  selling  goods  by  sample.**    The  word 

9.  Note:  6  Ann.  Cas.  781.  13.  Note:  6  Ann.  Cas,  782. 

10.  Ames  v.  Martin,  6  Wis.  361,  70       14.  Note:  6  Ann.  Caa.  779. 
Am.  Dec.  468.  15.  Note:  45  Am.  Dee.  253,  255. 

41.  McElveen   v.   Goings,   166   La.  16.  Wilkinson  v.  Wait,  44  Vt.  508, 

977,  41  So.  229, 114  A.  S.  R.  574.  8  Am.  Rep.  391. 

Notes:  45  Am.  Dec.  253-255;  6  Ann.  17.  Note:  6  Ann.  Cas.  779. 

Ca-s.  779-780.  18.  Noland  v.  Wickham,  9  Ala.  169, 

12.  Notes:  45  Am.  Dec.  253  (citing  44  Am.  Dec.  435. 

a  case  in  which  this  animal  was  Aeeig-  19.  Tishomingo  Sav.  Inst.  v.  Young, 

nated  by  his  claimant  as  "a  Spanish  87  Miss.  473,  40  So.  9,  112  A.  S.  R. 

horse");  6  Ann.  Caa.  782.     And  see  454,   6   Ann.   Cas.   776   and   note,   3 

Collier  v.  Latimer,  8  Baxt.    (Tenn.)  L.R.A.(N.S.)  693  and  note. 

420,  35  Am.  Rep.  TIL  20.  Note :  6  Ann.  Cas.  779,  780,  781. 
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"habitual,"  as  used  in  a  statute  exempting  ttie  horse  and  wagon  by 
which  a  peddler  or  laborer  habitually  earns  his  living,  does  not 
mean  exclusively;  and  for  the  fact  that  he  may  have,  to  a  limited 
extent,  applied  his  team  to  other  uses,  or  that  some  part  of  his  living 
may  have  come  from  some  other  avenue  of  industry,  cannot  de- 
prive him  of  his  rights  as  a  peddler.*  Such  a  statute  has  been  con- 
strued to  exempt  a  horse  and  wagon  used  exclusively  dv  a  kalso- 
miner,  and  paper  hanger  in  conveying  materials,  ladders,  tools, 
brushes,  and  the  like,  to  the  places  where  he  had  work  to  do.*  A 
statute  exempting  a  horse  by  the  use  of  which  the  debtor  earns  his 
living,  or  which  is  necessary  to  enable  him  to  carry  on  his  business 
or  occupation,  does  not  include  a  horse  bought  for  speculative  pur- 
poses,* or  one  used  solely  for  racing  or  for  breeding  purposes ;  ■*  and 
while  colts  and  unbroken  animals  have  been  held  to  come-  within  an 
exemption  of  "work  horses,"  this  has  been  denied  in  the  case  of  an 
exemption  of  a  horse  "kept  and  used  for  team  work,"  "work  horses," 
or  horses  by  which  the  debtor  habitually  earns  a  living.'  A  ware- 
hou.«eman  who  owns  a  team  which  he  lets  out  to  a  teamster  is  not 
entitled  to  an  exemption  under  a  statute  which  exempts  from  execution 
the  team  necessary  to  enable  any  person  to  carry  on  the  trade,  occupa- 
-tion,  or  profession  by  which  such  person  habitually  earns  his  living, 
but  under  such  a  provision  one  who  in  the  livery  busincs.«  uses  a  t€am 
of  horses,  and  thereby  habitually  earns  his  living,  may  hold  it  exempt.* 
A  statute  exempting  tools,  implements,  working  animals,  etc.,  not 
exceeding  $300  in  value,  of  any  mechanic,  miner,  or  other  person  not 
being  the  head  of  a  family,  applies  to  and  exempts  a  horse,  harness, 
and  wagon  used  by  a  single  man  in  his  business  of  assaying,  sampling, 
and  working  ores.'  And  where  the  statute  exempts  to  a  physician  a 
horse,  or  team  consisting  of  not  more  than  two  horses,  by  the  use  of 
which  he  habitually  earns  his  living,  he  may  drive  them  together  or 
use  them  singly ;  but  where  he  claims  exemption  he  must  show  that  he 
actually  used  the  one  levied  upon.* 

31.  Plow  Horse  or  Farm  Horse. — ^An  exemption  of  a  horse  as  a 
"beast  of  the  plow"  would  seem  to  cover  any  work  horse,  but  not 

1.  Stanton  v.  French,  91  Cal.  274,  is  the  use  of  the  family  in  performing 
27  Pac.  657,  25  A.  S.  R.  174.  the  ordinary  services  of  a  work  horse. 

2.  Note:  6  Ann.  Cas.  780.  45  Am.  Dec.  255  note;  6  Ann.  Gas. 

3.  Notes:    3   L.R.A.(N.S.)    694;    6  781  note. 

Ann.  Cas.  780.  6.  Note:  6  Ann.  Cas.  781. 

4.  Notes:  45  Am.  Dec.  255;  6  Ann.  6.  Notes:  3  L.R.A.(N.S.)  693,  694} 
Cas.  779-780.  6  Ann.  Cas.  780. 

A  stallion  sometimes  used  for  the  7.  Watson  v.  Lederer,  11  Colo.  577, 
service  of  mares  and  sometimes  used  19  Pac.  602,  7  A.  S.  li.  263,  1  L.R.A. 
for  pleasure  driving  may  be  exempt   854. 

from  execution  as  a  work  horse  if  one  8.  Notes:  3  L.R.A.(N.S.)  694;  6 
of  the  purposes  for  which  he  is  kept   Ann.  Cos.  779. 
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a  horse  used  solely  for  pleasure.*  Accordingly  a  horse  suitable  for 
use  as  a  plow  horse  is  exempt  as  such,  though  it  is  not  shown  that 
it  is  so  used.^"  The  descriptive  word  "farm"  as  used  in  this  connec- 
tion is  sometimes  construed  as  applying  to  the  quality  of  the  animal, 
aud  as  restrictive  of  its  value.  The  term  is  not  always  used  with  a  view 
to  prescribing  the  kind  of  work  in  which  the  exempted  animal  is  to 
be  employed.  Hence  it  is  that  the  exemption  is  not  allowed  exclusive- 
ly to  agriculturists,  but  may  extend  to  "every  debtor  who  is  the  head 
of  a  family."  Under  this  rule  it  has  been  held  that  a  horse  used  in 
drawing  a  dray  and  not  worth  over  forty  dollars,  comes  within  the 
term  "farm  horse"  as  used  in  an  exemption  statute,  notwithstanding 
his  employment  may  be  urban  rather  than  rural  in  character.*^ 

32.  Vehicles. — In  an  exemption  statute,  the  term  "wagon"  is  in- 
tended to  mean  a  common  vehicle  for  the  transportation  of  goods, 
wares,  and  merchandise  of  all  descriptions.  A  hackney  coach  used 
for  the  conveyance  of  passengers  ia  a  different  article,  and  does  not 
come  within  the  meaning  of  the  act.**  While  a  dray  is  exempt  as  a 
wagon,*'  as  is  also  a  hearse,**  it  has  been  held  that  the  term  "cart  or 
truck  wagon"  does  not  include  a  peddler's  wagon,  appropriately  de- 
scribed as  a  store  on  wheels;  nor  is  an  insurance  agent's  buggy  a 
"wagon,  cart  or  dray"  used  in  connection  with  farming  utensils, 
though  when  the  word  "wagon"  ia  disassociated  from  such  utensils 
it  includes  a  buggy  or  carriage.**  Notwithstanding  the  fact  that  the 
word  "cart"  ordinarily  signifies  a  two-wheeled  vehicle,  yet  as  used  in 
a  statute  exempting  "one  horse  or  ox  cart"  it  has  been  construed  to 
include  a  four-wheeled  vehicle,  suited  to  the  ordinary  purpose  of 
husbandry ;  but  it  does  not  include  pleasure  carriages,  nor  those  larger 
wagons  drawn  by  horses,  or  even  oxen,  and  employed  solely  in  the 
carrying  trade.**  An  exemption  of  a  "team"  has  been  deemed  to 
include  a  two-horse  wagon ;  *'  but  a  half-interest  in  a  two-horse  wagon 
cannot  be  exempted  as  a  "one-horse  wagon."  **  Where  the  exemption 
is  of  a  horse  and  the  wagon  or  other  vehicle  by  the  use  of  which  the 
debtor  habitually  earns  his  living,  a  wagon  used  by  the  owner  of  a 
stallion  in  driving  from  place  to  place  to  stand  the  animal  is  exempt.** 
A  vehicle  within  a  statute  exempting  to  certain  classes  of  persons  a 
team  and  wagon  or  other  vehicle  used  in  earning  a  living,  has  been 

9.  Note:  47  Am.  Bcp.  191.  Am.  Rep.  768  et  seq.;  123  A.  S.  R. 

10.  Note:  6  Ann.  Cas.  780.  143, 144. 

11.  Kirksey  v.  Rowe,  114  Ga.  893,  16.  Favers  ▼.  Glass,  22  Ala.  821,  58 
40  S.  E.  990,  88  A.  S.  R.  65.  Am.  Dec  272. 

12.  Quigley  v.  Gorham,  5  Cal.  418,  17.  Note :  45  Am.  Dec.  253,  255. 

63  Am.  Dec.  139.  18.  Kirksey  v.  Rowe,  114  Oa.  893, 

18.  Cone  v.  Lewis,  64  Tex.  331,  53  40  S.  E.  990,  88  A.  S.  R.  65. 

Am   Rep.  767.  19.  Krebs  v.  Nicholson,  118  la.  184, 

14.  Note:  123  A.  8.  R.  144.  91  N.  W.  923,  96  A.  S.  R.  370. 

15.  Notes:   46   Am.   Dee.   256;    63 
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held  to  include  also  a  bicycle  *"  or  an  automobile.*  The  question 
whether  a  wagon  or  other  vehicle  is  exempt  as  a  tool  is  considered  in 
a  preceding  paragraph.* 

33.  Stock  in  Trade  or  Personal  Property. — The  statutes  of  some 
jurisdictions  contain  exemptions  of  stock  in  trade  under  certain  limi- 
tations as  to  value.  Under  such  a  statute  a  farmer  is  entitled  to  hold 
as  exempt  live  stock,  hay,  grain  and  seed  up  to  the  statutory  amount* 
Such  an  exemption  also  includes  watches  and  jewelry  manufactured, 
or  in  process  of  manufacture,  to  order  or  for  general  sale.*  One 
engaged  in  an  unlawful  business  cannot,  however,  obtain  an  exemp- 
tion of  stock  in  trade.'  It  has  been  held  that  an  exemption  of  "per- 
sonal property"  to  the  value  of  a  certain  amount  includes  money.* 

34.  Wages  or  Earnings  Generally. — ^An  exemption  of  wages  is 
intended  to  include  what  an  employer  owes  his  employee  for  personal 
services  rendered  in  that  relation,  and  it  matters  not  whether  it  is 
called  wages  or  salary.'  An  exemption  of  earnings  covers  the  gains 
of  the  debtor  derived  from  his  services  or  labor  without  the  aid  of 
capital.  If  the  debtor  has  no  capital  and  no  credit  contributing  to 
increase  his  profits,  except  the  credit  arising  from  the  labor  or  service 
in  which  he  is  presently  engaged,  and  out  of  the  proceeds  of  which  his 
obligations  on  account  of  such  labor  or  service  are  to  be  discharged, 
then  his  net  receipts  or  gains  from  such  labor  or  service  may  fairly 
be  accounted  earnings.*  Although  many  of  the  statutes  characterize 
the  compensation  by  various  terms,  such  as  wages,  salaries  or  earnings, 
still  it  seems  that  primarily  the  test  of  the  exemption  depends  upon 
the  character  of  the  work  for  which  the  compensation  is  given.  The 
construction  of  the  various  terms  employed  in  such  exemption  stat- 
utes always  relates  to  the  question  whether  the  compensation  in  the 
particular  case  is  to  be  exempt  or  not,  regardless  of  whether  the  com- 
pensation be  payable  at  any  particular  interval,  unless  the  exemption 
is  expressly  made  dependent  upon  the  time  of  payment.*  The  term 
"wages"  includes  the  idea  not  merely  of  one  person  working  for 
another,  but  also  that  he  shall  work  under  the  direction  of  the  latter 
and  not  as  an  independent  contractor;  and  so  where  a  person  is  in 

20.  Roberts  v.  Parker,  117  la.  389,  4.  Bequillard  t.  Bartlett,  19  Kan. 

90  N.  W.  744,  94  A.  S.  R.  316,  "57  382,  27  Am.  Rep.  120. 

L.R.A.  764.  5.  See  snpia,  par.  6. 

A  bicycle  is  not,  however,  a  "wagon."  6.  Williamson   v.   Harris,  57   Alft. 

123  A.  S.  R.  145  note.  40,  29  Am.  Rep.  707. 

1.  Lames  v.  Armstrong,  (la.)  144  7.  Hamberger  v.  Marens,  157  Pa. 
N.  W.  1,  49  LJl.A.(N.S.)  691  and  St.  133,  27  Atl.  68L  37  A.  S.  R.  719. 
note.  Note:  102  A.  S.  R.  94  et  aeq. 

2.  See  snpra,  par.  25.  8.  Brown  v.  Hebard,  20  Wis.  328, 
S.  Hutchinson     v.     Whitmor«,     90   91  Am.  Dec.  408. 

Mich.  255,  51  N.  W.  451,  30  A.  S.  R.       Note:  102  A.  S.  R.  98,  99. 
431.  9.  Note:  102  A.  S.  R.  94. 
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reality  engaged  in  a  business  of  his  own,  his  profits  are  not  "earnings" 
within  the  legal  meaning  of  that  term,*"  or  "wages,"  even  though  he 
does  some  unascertained  portion  of  the  work  himself.**  However, 
the  fact  that  the  person  claiming  the  exemption  does  his  work  by  the 
job,  or  the  piece,  does  not  affect  his  right  to  claim  his  earnings  as 
exempt,  if  he  is  in  reality  an  employee,  and  not  an  independent 
contractor.**  Thus  one  employed  to  puddle  iron  at  a  specified  rate 
per  ton,  and  who  is  required  to  commence  and  quit  work  at  specified 
hours,  is  entitled  to  hold  as  exempt  moneys  due  him  for  such  work.** 
While  a  factor's  or  broker's  commissions  are  not  exempt  as  the  wages 
of  a  laborer  or  the  salary  of  a  person  in  a  public  or  private  employ- 
ment, yet  the  commissions  of  a  traveling  salesman  selling  by  sample 
are  within  such  an  exemption.**  Where  an  insurance  agent  mingles 
his  own  funds  with  those  of  his  employer  in  a  bank  account  kept  in 
his  employer's  name  and  drawn  by  him  under  a  power  of  attorney, 
the  surplus  over  that  due  his  employer  cannot  be  held  exempt  as 
wages  in  the  hands  of  his  employer.*®  An  exemption  of  wages  or 
earnings  does  not  include  the  amount  due  the  debtor  for  board  and 
lodging,  or  the  costs  taxed  in  favor  of  a  commissioner  in  partition,** 
but  it  does  include  the  personal  eeurnings  of  an  artist  for  painting 
pictures,*'  The  salary  of  a  public  school  teacher  has  also  been  con- 
sidered to  be  exempt  under  a  statute  exempting  the  daily,  weekly  or 
monthly  wages  of  day  laborers;  **  though  "wages"  under  an  exemp- 
tion statute  do  not  ordinarily  include  the  salary  of  public  officers.** 
Wages  for  labor  performed  by  the  debtor  are  not  exempt  if  they  are 
inseparable  from  other  indebtedness  which  is  not  exempt.** '  Where 
the  payment  of  the  employee's  salary  is  made  in  advance,  no  debt  can 
accrue  for  wages  or  salary  due  to  such  employee,  and  hence  the  em- 
ployer cannot  be  held  liable  as  garnishee ;  but  if  the  contract  for  pay- 
ment of  future  earnings  is  made  with  intent  to  place  them  beyond 

10.  Notes:   91  Am.  D«e.  421;   102  St  133,  27  AU.  681,  37  A.  S.  B.  710. 
A.  S.  R.  95  et  seq.  Note:  102  A.  S.  R.  96. 

11.  Heard  v.  Crura,  73  Miss.  157,  16.  Baltimore   Pirst   Nat.    Bank  ▼. 
18  So.  934,  55  A.  8.  B.  620.  Jaggers,   31   Md.   38,  100   Am.    Deo. 

12.  Rikerd  Lumber  Co.  t.  Chroach,  53. 

135  Mich.  703,  98  N.  W.  739,  106  A.  16.  Note:  91  Am.  Dec.  420. 

S.  B.  416;  Dayton  ▼.  Ewart,  28  Mont.  17.  Millington  v.  Laurer,  89  la.  322, 

153,  72  Pac.  420,  98  A.  S.  B,  549;  56  N.  W.  533,  48  A.  8.  R.  385. 

Adcock  V.  Smith,  97  Tenn.  373,  37  S.  18.  Hightower   v.    Slaton,    54    Qa. 

W.  91,  56  A.  S.  R.  810;  Brown  ▼.  108,  21  Am.  Eep.  273  (in  effect  over- 

Hebard,  20  Wis.   326,  91  Am.   Dec.  ruled  as  to  proposition  that  teacher  ia 

408.  day  laborer — see  supra,  par.  8). 

Note:  102  A.  S.  R.  96,  97.  19.  McLellan  v.  Young,  54  Ga.  399, 

13.  Adcock  V.  Smith,  97  Tenn.  873,  21  Am.  Rep.  276. 

87  S.  W.  91,  56  A.  S.  R.  810.  20.  Gray  v.  Fife,  70  N.  H.  89,  47 

,    14.  Hamberger  t.  Marcus,  157  Pa.    Atl.  541,  85  A.  S.  R.  603. 
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the  reach  of  creditors,  it  is  said  that  such  a  contract  would  be  held 
fraudulent.* 

35.  Exemption  as  Dependent  on  Amount. — Some  statutes  contain 
limitations  as  to  the  amount  of  wages  which  may  be  held  as  exempt 
Under  such  a  statute  providing  that  one  half  of  the  eaminp  of  a 
judgment  debtor  shall  be  exempt,  and  that  "there  shall  be  exempt 
in  all  cases  a  sum  not  to  exceed  fifty  dollars,"  in  no  case  can  the 
exemption  be  reduced  to  less  than  fifty  dollars.^  And  where  a  debtor 
is  entitled  to  claim  as  exempt  personal  property  to  the  amount  of  one 
thousand  dollars,  to  be  selected  by  him,  and  the  wages  of  laborers  to 
the  amount  of  twenty-five  dollars  are  also  exempt  from  garnishment. 
ihe  debtor  may  claim  a  balance  due  him  as  wages  or  salary,  over  and 
above  the  twenty-five  dollars  per  month,  as  part  of  the  one  thousand 
dollars'  worth  of  personal  property  to  which  he  is  entitled.* 

°  36.  Exemption  as  Dependent  on  Time;  Loss  of  Right. — ^Within 
the  meaning  of  an  exemption  statute  current  wages  are  such  compen- 
sation for  personal  services  as  are  to  be  paid  periodically  or  from 
time  to  time,  as  the  services  are  rendered;  as  where  the  services  are 
to  be  paid  for  by  the  hour,  day,  week,  month  or  year,  or  where  the 
compensation  for  service  is  measiired  by  the  time  of  its  continuance.* 
The  amoimt  long  past  due  an  employee  from  his  employer,  and  whieh 
is  paid  on  balancing  accounts,  is  not  "current  wages."'  The  view 
has  been  taken  that  under  a  statute  pi-oviding  that  the  personal 
earnings  of  a  debtor  "at  any  time  within  ninety  days  next  preced- 
ing the  levy"  shall  be  exempt  from  liability  for  his  debts,  the  period 
of  time  ^during  which  litigation  to  recover  such  earnings  may  be 
pending,  cannot  be  eliminated  in  the  computation  of  the  period 
fixed  by  the  exemption.*  Sound  reason,  however,  favors  the  rule 
that  a  creditor  cannot,  by  garnishment  proceedings,  tie  up  in  the 
hands  of  an  employer  separate  amounts  of  money  earned  as  wages 
by  a  laborer  until  the  time  exempting  such  wages  has  expired,  and 
then  by  another  garnishment  proceeding  appropriate  these  several 
amounts  to  the  payment  of  his  debt,  for  it  is  clear  that  soch  pro- 
ceedings are  an  abuse  and  perversion  of  civil  process.'  In  harmony 
with  this  view  is  the  rule  that  under  a  statute  exempting  from  gar- 
nishment, to  a  certain  amount,  the  wages  of  a  laborer  or  other  person 
working  for  wages,  who  is  the  head  of  a  family,  the  amount  of 
monthly  wages  for  several  months,  less  the  statutory  amount,  can- 

1.  Note:  102  A.  S.  R.  101, 102.  Note:  102  A.  8.  R.  96. 

2.  Note:  102  A.  S.  R.  lOL  6.  Chadwick  v.  Stoat,  112  la.  16T, 

3.  Notes:  01  Am.  Dec.  421;  102  A.   83  N.  W.  901,  84  A.  S.  B.  334. 

S.  R.  101.  7.  Bustad  v.  Biabop,  80  Minn.  467, 

4.  Note:  102  A.  S.  B.  96.  83  N.  W.  4«,  81  A.  8.  B.  282,  M 

5.  Ben   V.  Indian  Live   Stock  Ck>.,  L.B.A.  168. 
(Tex.)  11  S.  W.  344,  3  L.B.A.  6«. 
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not  be  tied  up,  either  by  successive  writs  of  garnishment,  or  by  a 
single  writ  returnable  to  a  term  of  court  long  subsequent  to  its 
execution.'  While  there  is  authority  to  the  eCFect  that  the  proceeds 
of  a  judgment  for  exempt  wages  are  not  exempt,*  the  better  view, 
however,  is  that  an  employee  wrongfully  discharged  before  the  expir- 
ation of  his  term  may,  upon  its  expiration,  bring  suit  to  recover 
the  wages  due  for  the  entire  term,  and  the  money  thus  recovered 
will  be  exempt  from  garnishment  as  though  earned  by  actual  service.*' 
On  like  principle  a  recovery  imder  a  statute  directed  against  the  assign- 
ment of  claims  against  resident  debtors  to  avoid  the  effect  of  an 
exemption  of  wages,  is  exempt  in  the  same  manner  as  the  wages 
which  it  represents.**  Again,  while  there  is  some  authority  to  the 
effect  that  the  payment  of  wages  to  one  for  the  benefit  of  the  debtor, 
extinguishes  the  exemption,*'  it  is  maintained  that  the  fact  that 
moneys  due  a  debtor  for  wages  have  been  collected  for  him  by 
another  at  his  request  does  not  render  them,  though  remaining  in 
the  hands  of  such  collector,  subject  to  execution  against  the  person 
by  whom  they  were  earned.** 

37.  Bounty. — ^At  the  present  time  the  law  with  reference  to  the 
exemption  of  a  bounty  offered  as  an  inducement  to  enlistment  in 
the  military  forces  is,  of  course,  rather  obsolete.  It  will  be  sufficient 
here  to  mention  the  fact  that  under  such  statutes  the  view  was 
taken  in  some  early  cases  that  the  exemption  of  a  soldier's  pay  and 
bounty  from  levy  or  sale  under  execution  did  not  extend  to  property 
purchased  with,  or  otherwise  voluntarily  obtained  in  exchange  for, 
such  money,*'  though  the  contrary  view  was  maintained  in  some 
cases.  But  even  under  the  latter  rule  property  purchased  with  the 
proceeds  of  other  property  which  was  obtained  by  the  use  of  bounty 
money  was  not  exempt.** 

38.  Pension  Money  under  Federal  Statute. — The  Revised  Statutes 
of  the  United  States  provide  that  "no  sum  of  money  due,  or  to 
become  due,  to  any  pensioner  shall  be  liable  to  attachment,  levy, 
or  seizure  by  or  under  any  legal  or  equitable  process  whatever,  whether 
the  same  remains  with  the  pension  office,  or  any  officer  or  aeent 
thereof,  or  is  in  course  of  transmission  to  the  pensioner  entitled  thereto, 
but  shall  inure  wholly  to  the  benefit  of  such  pensioner."  According 
to  the  prevailing  view  this  statute  protects  pension  money  from  seizure 
so  long  as  it  remains  due  to  the  pensioner,  but  not  after  it  has  been 
actually  paid  over  and  has  come  into  his  possession.*'     Money  in 

8.  Chapman  v.  B«rry,  73  Miss.  437,       12.  Note:  18  L.It.A.  686. 

18  So.  918,  55  A.  S.  R.  546.  13.  ElUot  v.  Hall,  32  Idaho  421,  31 

And  see  91  Am.  Deo.  424,  425  note.   Pac.  796,  35  A.  S.  B.  285,  18  LJl.A. 

9.  Note:  18  L.B.A.  586.  586  and  note. 

10.  Cox  V.  Bcarden,  84  Oa.  304,  10       14.  Note:  66  A.  S.  B.  382. 
8.  E.  627,  20  A.  S.  R.  359.  15.  Note:  19  LJBJl.  35. 

11.  Note:  47  L.R.A.{N.S.)  691,  692.        16.  Mcintosh  v.  Aubrey,  185  U.  8. 
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the  pension  agent's  hands,  or  even  a  check  therefor  in  the  pensioner's 
or  his  agent's  hands,  has  not,  however,  yet  inured  to  the  pensioner's 
benefit  so  as  to  be  subject  to  seizure;*'  and  under  the  rule  that  a 
conveyance  of  exempt  property  is  not  fraudulent,  such  moneys  may 
be  disposed  of  by  him  as  he  sees  fit.**  On  this  point  there  is,  how- 
ever, authority  to  the  contrary.*'  But  exemption  does  not  extend 
to  a  deposit  of  pension  money  in  a  bank,**  or  to  realty  purchased 
with  pension  money.*  Nor  does  the  federal  statute  forbid  a  court 
in  a  matrimonial  suit  to  compute  the  pension  in  determining  the 
husband's  income.*  There  is  much  merit  in  the  view  taken  in  an 
early  case  that  if  the  statute  had  no  other  purpose  than  to  exempt 
the  pension  money  while  in  the  bands  of  the  officers  and  agents  of 
the  government  or  in  transmission  from  them  to  the  pensioner,  no 
such  statute  was  needed,  because  by  the  general  law  the  money  was 
protected  from  legal  process  or  interference  by  creditors  in  any  man- 
ner while  in  the  custody  of  the  government  or  any  of  its  officers 
or  agents  appointed  for  its  distribution,  or  while  it  was  in  course  of 
transmis.«ion  from  them  to  the  pensioner  or  person  entitled  to  receive 
it.*    Under  this  view,  of  course,  realty  purchased  with  pension  money 


122,  22  S.  Ct.  561,  46  U.  S.  (L.  ed.)  Holmes  v.  Tallada,  125  Pa.  St.  133,  17 

834;  Price  v.  Society  for  Savings,  64  Atl.  238,  11  A.  S.  R.  880,  3  L.R.A. 

Conn.  362,  30  Atl.  139,  42  A.  S.  R.  219  and  note;  Reifl  v.  Mack,  160  Pa. 

198;  Cranz  v.  White,  27  Kan.  319,  41  St.  265,  28  AtL  699,  40  A.  S.  R.  720 

Am.  Rep.  408  and  note;  Robion  v.  (deposit  in  bank  held  exempt)    His- 

Walker,  82  Ky.  60,  56  Am.  Rep.  878;  sem  v.  Johnson,  27  W.  Va.  644,  55  Am. 

Johnson  v.  Elkins,  90  Ky.  163,  13  S.  Rep.  327. 

W.  448,  8  LJl.A.  552;  Curtis  v.  Helt-  Note:  17  Ann.  Gas.  1194. 

on,  109  Ky.  493,  59  S.  W.  745,  95  A.  See  generally,  Fbaodulknt  Cohvkt- 

S.  R.  388 ;  Friend  v.  Garcelon,  77  Me.  ances. 

25,    52    Am.    Rep.    739;    Rozelle    v.  19.  Johnson  v.  Elkins,  90  Ky.  163, 

Rhodes,  116  Pa.  St,  129.  9  Atl.  160,  2  13  S.  W.  448,  8  L.R.A.  552;  Friend  v. 

A.  S.  R.  591  and  note  (money  in  hands  Garcelon,  77  Me.  25,  52  Am.  Rep.  739. 

of  bailee  for  safekeeping  held  not  ex-  Note:  17  Ann.  Caa.  1193. 

empt),  limited  in  Hohnes  v.  Tallada,  20.  Cranz  v.  White,  27  Kan.  319, 


125  Pa.  St.  133,  17  Atl.  238,  11  A.  S, 
B.  880,  3  L.R.A.  219,  wherein  effect 
was  given  to  the  words  "shall  inure  to 


41  Am.  Rep.  408. 
Note:  17  Ann.  Cas.  1193. 
1.  Mcintosh  V.   AubrCT,  185  U. 


8. 


his  own  benefit;"  In  re  Ferguson,  140  122,  22  S.  Ct.  561,  46  U.  S.  (L.  ed.) 
Wis.  583, 123  N.  W.  123, 17  Ann.  Caa.  834;  Robion  v.  Walker,  82  Ky.  60,  56 
1189  and  note.  Am.  Rep.  878;  In  re  Ferguson,  140 

Notes:  66  A.  S.  R.  387;  3  L.R.A.    Wis.  583, 123  N.  W.  123, 17  Ann.  Cas. 
219;  19  L.R.A.  35,  36;  5  L.R.A.(N.S)    1189. 
473;  7  Ann.  Cas.  756;  17  Ann.  Cas.       Note:  17  Ann.  Cas.  1193. 

2.  Note:  17  Ann.  Cas.  1193. 

3.  Hissem  v.  Johnson,  27  W.   Va. 
644,  55  Am.  Rep.  327. 

It  seems,  however,  that  this  view  is 
not  now  the  law  of  West  Viigiixia. 


1192. 

And  see,  generally,  Levt  and  Seiz- 
DBE,  as  to  property  liable  to  seizure. 

17.  Notes:  3  LJI.A.  219;  7  Ann. 
Cas.  756;  17  Ann.  Cas.  1192. 


18.  Falkenburg  v.  Johnson,  102  Ky.   17  Ann.  Cas.  1194  note. 
S43,  44  S.  W.  80,  80  A.  S.  R.  369 ;       See  Qarotsehxnt,  with  reference  to 
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is  exempt  under  the  federal  statute ;  *  and  especially  is  this  true  where 
the  debtor  procures  property  purchased  with  pension  money  to  be 
conveyed  to  his  wife.' 

39.  Pension  Money  under  State  Statutes. — Statutes  have  berai 
enacted  in  several  states  which  generally  give  pension  funds  or  prop- 
erty purchased  therewith  greater  protection  than  is  given  by  the 
federal  statutev  Such  statutes  are  remedial  in  their  nature,  and  like 
other  exemption  statutes  should  be  liberally  construed  in  favor  of 
the  pensioner.*  If  a  pension  is  exempted  by  a  state  statute,  where 
such  moneys  can  be  clearly  identified  and  are  used  in  the  purchase 
of  necessary  articles,  or  are  loaned  or  invested  for  purposes  of  increase 
or  sEifety,  in  such  form  as  to  secure  their  available  use  for  the  benefit 
of  the  pensioner  in  time  of  need,  they  come  within  the  meaning  of 
the  statute;  but  where  they  have  been  embarked  in  trade,  commerce, 
or  speculation,  and  become  mingled  with  other  funds  so  as  to  be 
incapable  of  identification  or  separation,  the  pensioner  loses  the  bene- 
fit of  the  statutory  exemption.'  Accordingly  under  such  a  statute 
pension  money  on  deposit  in  a  bank  is  exempt ;  ^  as  is  also  real  estate 
or  personal  property  purchased  with  pension  money .•  But  under 
a  state  exemption  statute,  after  pension  money  has  inured  to  the 
benefit  of  the  pensioner,  it  has  been  held  that  the  exemption  doe.s 
not  continue  for  the  benefit  of  his  heirs,**  especially  if  they  constitute 
no  part  of  the  family  for  which  he  provided.**  A  statute  exempt- 
ing property  purchased  with  pension  money  must  be  deemed  to  cover 
personalty  released  from  the  lien  of  a  chattel  mortgage  by  the  pay- 
ment of  pension  money.  While  the  increase  from  property  in  which 
pension  money  is  invested  is  not  exempt,**  in  which  category  crops 
have  been  considered  to  fall,**  yet  it  has  been  considered  that  prop- 
erty received  on  an  exchange  for  property  purchased  with  pension 
money,  and  exempt  from  levy  by  statute,  is  also  exempt  to  its  full 
value  when  no  additional  means  are  invested,  though  such  value 

the  liability  of  the  United  States  or  a  7.  Yates  County  Nat  Bank  v.  Car- 
state  to  garnishment.  penter,  119  N.  Y.  550,  23  N.  E.  1108, 

4.  Crow  V.  Brown,  81  la.  344,  46  16  A.  S.  R.  855,  7  L.R.A.  557. 

N.  W.  963,  25  A.  S,  R.  501  and  note,  Note:  17  Ann.  Cas.  1195,  1196. 

U  luRJi.  110.  8.  Price  ▼.  Society  for  Savings,  64 

Notes:  2  A.  S.  R.  597;  66  A.  S.  R.  Conn.  362,  30  Atl.  139,  42  A.  S.  B. 

386;  19  L.R.A.  35,  36;  5  L.R.A.(N.S.)  198. 

473;  7  Ann.  Cas.  756;  17  Ann.  Cas.  Notes:  2  A.  S.  R.  597;  17  Ann.  Cas. 

1193.  1195,  1196. 

6.  RatlifE  V.  Elwell,  141  la.  312,  119  9.  Yates  County  Nat.  Bank  v.  Car- 

N.  W.  740,  20  L.R.A.(N.S.)  223;  Hisa-  penter,  119  N.  Y.  550,  23  N.  E.  1108, 

em  T.  Johnson,  27  W.  Ya.  644,  55  Am.  16  A.  S.  R.  855,  7  L.R.A.  557. 

Eep.  327.  10.  Note:  17  Ann.  Cas.  1196. 

6.  Price  V.  Society  for  Savings,  64  11.  Note:  2  A.  S.  R.  597. 

Conn.  362,  30  Atl.  139,  42  A.  S.  R.  12.  Note:  17  Ann.  Cas.  1195. 

108.    See  supra,  par.  4,  as  to  the  gen-  13.  Haefer  v.  Mullison,  90  la.  372, 

eral  role  of  eonstmeti<m.  57  N.  W.  893,  48  A.  S.  R.  451. 
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is  in  excess  of  the  amount  originally  invested  in  the  property  orig- 
inally held.** 

40.  Cemeteries. — ^Under  a  statute  which  declares  that  lands  appro- 
priated and  set  apart  as  burial  grounds,  either  for  public  or  private 
use,  shall  not  be  subject  to  sale  on  execution  on  any  judgment,  real 
estate  dedicated  as  a  public  cemetery,  and  which  is  appropriated  and 
used  exclusively  for  burial  purposes,  is  exempt  froin  execution  and 
forced  sale.  The  fact  that  the  owner  of  the  legal  title  to  a  portion 
of  the  lots  receives  a  portion  of  the  revenues  derived  from  a  sale 
thereof  when  required  for  burial  purposes  does  not  render  such  unsold 
lots  subject  to  execution,  legal  or  equitable ;  nor  can  they  be  reached 
by  an  equitable  proceeding  in  the  nature  of  a  creditor's  bill.*' 

41.  Life  Insurance. — ^Apart  from  a  statutory  provision  to  the  con- 
trary a  policy  of  life  insurance  or  iia  proceeds  is  not  exempt  from 
seizure,**  but  in  most  jurisdictiona  statutes  have  been  enacted  con- 
taining exemptions  of  life  insurance  policies.  On  the  theory  that 
a  policy  of  insurance  payable  during  the  lifetime  of  the  insured,  at 
the  expiration  of  a  certain  period,  is  not  really  life  insurance,  but 
rather  in  the  nature  of  an  investment,  the  insurance  being  a  mere 
incident  of  the  contract,  rather  than  the  main  purpose,  some  courts 
hold  that  such  policies  do  not  come  within  the  protection  of  statutes 
exemptmg  life  insurance  from  the  claims  of  creditors.*'  Other  courts, 
however,  have  taken  a  contrary  view.**  Even  under  the  view  that 
a  tontine  policy  is  not  exempt  as  life  insurance,  by  the  withdrawal 
of  the  surplus  at  the  end  of  the  tontine  period,  and  the  continuance 
of  the  policy  as  fully  paid  up,  with  the  wife  of  the  assured  named  as 
beneficiary,  a  tontine  policy  becomes  strictly  a  life  insurance  policy, 
and  as  such  exempt  from  the  claims  of  creditors.**  It  would  seem 
clear  that  a  paid-up  insurance  policy  is  within  an  exemption  of  life 
insurance  policies,**  and  the  shai-ing  in  annual  dividends,  varying 
from  year  to  year,  does  not  destroy  the  essential  character  of  a  policy 
as  a  purely  paid-up  life  insurance  contract,  the  dividends  being  a 
mere  incident  of  the  policy.*    If  a  statute  exempts  from  execution 

14.  Smith  V.  Hill,  83  la.  684,  49  80  Pac.  533, 107  A.  S.  R.  851;  Holden 
N.  W.  1043,  32  A.  S.  K.  329.  v.  Stratton,  198  XJ.  S.  202,  25  S.  Ct. 

Note:17  Aim.  Cas.  1195.  656,  49  U.  S.   (L.  ed.)   1018  (policy 

15.  Pawnee  City  First  Nat.  Bank  v.  paj'able  to  wife  in  event  of  husband's 
Hazels,  63  Neb.  844,  89  N.  W.  378,  56   death). 

L.R.A.  765.  Notes:  4  L.B.A.(N.S.)  456  et  seq.; 

16.  Note:  2  Ann.  Cas.  91.  25  L.R.A.(N.S.)   723. 

17.  Talcott  V.  Field,  34  Neb.  611,  52  19.  AUen  v.  Central  Wisconaia 
N.  W.  400,  33  A.  S.  R.  662.  And  see  Trust  Co.,  143  Wis.  381,,  127  N.  W. 
Tompkins  v.  Levy,  87  Ala.  263,  6  So.  1003,  139  A.  S.  B.  1107. 

346,  13  A.  S.  R.  31.  20.  Note:  25  L.B.A.(N.S.)  723. 

Notes:    4    L.R.A.(N.S.)     456;    25  1.  Allen  v.  Central  Wisconsin  Trmt 

L.R.A.(N.S.)  723.  Co.,  143  Wis.  381,  127  N.  W.  1003, 

18.  Flood  V.  lAbby,  38  Wash.  366,  139  A.  S.  R.  1107. 
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all  moneys  arising  out  of  any  life  insurance  on  the  life  of  the  debtor, 
if  the  annual  premium  paid  does  not  exceed  a  stated  amount,  and 
a  policy  is  obtained,  the  annual  premium  on  which  is  a  greater  sum, 
it  has  been  held  that  no  part  of  the  proceeds  of  such  policy  is  exempt.* 
But  where  an  exemption  statute  permits  a  debtor  to  expend  a  cer- 
tain amount  for  insurance  which  shall  be  exempt,  there  is  some 
authority  for  tlie  proposition  that  he  may  expend  in  addition  to 
•such  amount  any  sum  he  sees  fit  out  of  exempt  wages  or  exempt 
property  and  hold  the  insurance  as  exempt.*    Under  a  statute  exempt- 
ing life  insurance  taken  out  for  the  benefit  of  a  debtor's  wife,  a  pol- 
icy in  which  the  debtor's  wife  is  named  as  beneficiary  is  exempt 
though  the  debtor  has  the  right  to  change  the  beneficiary.*    In  many 
jurisdictions  it  is  the  rule  that  a  statute  which  exempts  the  pro- 
ceeds of  insurance  from  the  debts  of  the  insured  in  no  way  affects 
the  liability  of  the  fund  for  the  debts  of  the  beneficiary,'  but  many 
other  authorities  hold  that  such  proceeds  are  exempt  from  the  claims 
of  the  beneficiary's  creditors ;  •  and  an  exemption  of  the  amount  rep- 
resented by  a  benefit  certificate  from  execution,  followed  by  an  added 
provision  to  the  effect  that  it  shall  not  be  liable  to  seizure  for  the 
debts  of  the  deceased  member,  has  been  construed  to  exempt  the 
proceeds  from  seizure  for  the  beneficiary's  debts.^    The  position  has 
been  taken  that  money  which  has  reached  the  beneficiary  is  not 
exempted  from  legal  process  by  a  statute  providing  that  the  benefit 
to  be  paid  by  any  benefit  society  shall  not  be  liable  to  attachment 
by  trustee,  garnishee,  or  other  process,  and  shall  not  be  seized  by 
legal  or  equitable  process  or  any  operation  of  law,  to  pay  any  debt 
or  liability  of  a  certificate  holder,  or  of  a  beneficiary  named  in  the 
certificate.*    But  the  better  view  would  seem  to  be  that  an  exemption 
of  money  to  be  paid  under  a  benefit  certificate  exempts  the  proceeds 
after  they  have  been  paid  to  the  beneficiary,'  as  where  they  have  been 
deposited  in  a  bank  by  the  beneficiary.**    Wliile  a  statutory  exemp- 
tion from  execution  against  the  beneficiary,  of  the  proceeds  of  a  cer- 

2.  In  re  Brown,  123  Cal.  399,  55   79  Pac.  534,  104  A.  S.  R.  86,  2  Ann. 
Pan.  1055,  69  A.  S.  R.  74.  Cas.  88,  69  L.R.A.  67. 

3.  Sternberg  v.  Levy,  159  Mo.  617,       Note:  L.R.A.1915A  1203, 1204. 

60  S.  W.  1114,  53  L.R.A.  438.  7.  Brown  v,  Balfour,  46  Minn.  68, 

4.  Allen  v.  Central  Wisconsin  Trust  48  N.  W.  604, 12  L.R.A.  373. 

Co.,  143  Wis.  381,  127  N.  W.  1003,  8.  Recor  v.  Commercial  &  Savinjrs 

139  A  S.  R.  1107.  Bank  of  St.  Clair,  142  Mich.  479,  106 

5.  Recor  v.  Commercial,  etc.,  Bank,  N.  W.  82,  7  Ann.  Cas.  754  and  note,  5 
142  Mich.  479,  106  N.  W.  82,  7  Ann.  L.R.A.(N.S.)   472  and  note. 

Cas.  754,  5  L.R.A.(N.S.)   472;  RcifE  9.  Notes:  5  L.R.A.(N.S.)  472,  473, 

V.  Armour,  79  Wash.  48, 139  Pac.  633,  L.R.A.1915A  1205. 

L.RA..1915A  1201.  10.  Holmes   v.   Marshall,   145    Cal. 

Notea:  L.R.A.1915A  1201,  1204;  2  777,  79  Pac.  534,  104  A.  S.  R.  86,  2 

Ann.  Cas.  91,  Ann.  Cas.  88,  69  L.R.A.  67. 

6.  Holmes  v.  Marshall,  145  Cal.  777, 
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tificate  or  policy  in  a  mutual  benefit  society,  has  been  held  not  to 
extend  to  property  purchased  therewith,**  other  courts  are  governed 
by  a  contrary  rule.** 

42.  Public  Property. — Statutes  have  sometimes  been  enacted  ex- 
einpting  public  property,  such  as  that  of  counties,  from  seizure  for 
debts,**  although  it  is  clear  that  an  express  exemption  is  unneces- 
sary for  that  purpose.**  Municipal  buildings  used  for"  public  pur- 
poses are  exempted  from  forced  sale.*'  It  has  been  held  tibat  a  stock 
of  intoxicating  liquors  held  for  sale  under  a  dispensary  act  is  so 
impressed  with  a  public  purpose  as  to  fall  within  such  an  exemption.** 

43.  Proceeds  of  Exempt  Property  Generally. — ^While  the  position 
has  sometimes  been  taken  that  an  exemption  extends  to  the  proceeds 
of  a  voluntary  sale  of  exempt  personal  property,  designed  for  invest- 
ment in  other  exempt  property  to  take  the  place  of  that  sold,*'  as  also 
to  property  received  in  exchange  for  exempt  property,**  in  general 
the  rule  is  to  the  contrary  both  as  to  the  proceeds  received  on  the 
sale  of  exempt  property,**  and  as  to  property  received  in  exchange  for 
exempt  property.**  In  support  of  the  latter  view  it  has  been  said 
that  the  legislature  never  intended  to  intrust  the  debtor  with  money 
which  he  may  misapply  or  squander  away  without  providing  for 
the  objects  secured  by  the  exemption  law.  If  he  purchases  other 
articles  exempt  from  execution,  with  other  funds  or  on  credit,  those 
articles  are  of  course  exempt  from  execution.  If,  in  addition  to 
this,  he  may  retain  the  proceeds  of  articles  formerly  held,  he  will 
enjoy  a  double  exemption,  which  is  more  than  the  statute  contem- 
plates or  allows.*  According  to  this  view  a  personal  property  exemp- 
tion cannot  be  claimed  out  of  money  that  has  been  invested  in  the 
purchase  of  land,*  and  an  exemption  of  stock  in  trade  of  a  certain 
value  cannot  be  claimed  from  the  surplus  proceeds  arising  from  a 
sale  of  a  stock  of  trade  under  a  chattel  mortgage  reserving  no  exemp- 
tions.* Under  a  statute  providing  that  all  produce,  rents,  or  profits 
arising  from  exempt  property  shall  be  exempt  if  a  crop  is  produced 

11.  Merrell  Drug  Co.  v.  Dixon,  131       18.  Notes:  68  A.  8.  R.  382,  383; 
Ky.  212,  115  S.  W.  179,  24  L.R.A,   19  L.R.A.  38. 

(N.8.)  1018  and  note.  19.  Robinson  ▼.  Burke,  70  N.  H.  2, 

12.  Note:  24  L.R.A.(N.S.)  1019.  45  Atl.  713,  85  A.  S.  R.  595;  Knabb  v. 

13.  Oilman  v.  Contra  Costa  County,  Drake,  23  Pa.  St.  489,  62  Am.  Dee, 
8  Cal.  52,  68  Am.  Deo.  290.  352. 

14.  See  Levt  and  Sbizueb.  Note:  66  A.  S.  R.  381,  382. 

15.  Ellis   V.   Pratt    City,   111   Ala.  20.  Note:  66  A.  S.  R.  382. 

629,  20  So.  649,  56  A.  S.  R.  76,  33  1.  Knabb  v.  Drake,  23  Pa.  St  489, 

L.R.A.  264.  62  Am.  Dec.  352. 

16.  Equitable    Loan,    etc.,    Co.    v.  2.  Dortch  ▼.  Benton,  98  N.  C.  190, 
Edwardsville,   143   Ala.   182,  38    So.  3  S.  E.  638,  2  A.  S.  R.  331. 

1016,  111  A.  S.  R.  34.  3.  Roundy  v.  Converse,  71  Wis.  524, 

17.  'CuUen  v.  Hanis,  111  Mich.  20,    37  N.  W.  811,  6  A.  S.  R.  240. 
69  N.  \V.  78,  66  A.  S.  R.  380. 
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by  the  conjoint  use  of  property  which  is  exempt,  and  that  which 
belongs  to  the  debtor  individually,  the  whole  crop  cannot  be  made 
subject  to  the  claim  of  the  creditor  of  the  head  of  the  family  individ- 
ually. In  such  case  only  an  aliquot  part  of  the  crop,  representing 
equitably  the  interest  of  the  debtor  unaffected  by  the  exemption, 
can  be  legally  subjected  to  his  debt,  and  the  crop  is  exempt  as  a 
whole  in  the  absence  of  a  showing  of  such  aliquot  part*  Where 
the  price  agreed  to  be  paid  for  the  purchase  of  exempt  property  on 
delivery  has  not  been  paid,  it  is  not  subject  to  garnishment  if  the 
■ale  is  rescinded  for  nonpayment  of  the  price.'  The  right  of  a  pen- 
sioner to  hold  as  exempt  property  purchased  with  his  pension  check 
depends  on  somewhat  different  principles,  and  has  already  been  con- 
sidered.* 

44.  Right  of  Action  or  Judgment  for  Exempt  Property. — It  is  a 
general  rule  that  a  right  of  action  for  the  conversion  of  exempt 
property,  for  the  price  of  its  sale,  is  exempt  and  not  subject  to  set 
off,'  and  this  is  the  rule  also  as  to  an  indemnity  bond  given  on  its 
seizure.*  On  the  same  principle — and  this  is  the  prevailing  rule — 
a  judgment  in  an  action  for  the  conversion  of  exempt  property,  or 
for  injury  to  it,  is  exempt,  and  cannot  in  any  way  be  applied  to 
the  payment  of  debts  of  the  judgment  creditor.*  Under  this  view 
the  costs  allowed  to  a  debtor  in  successfully  asserting  his  right  to 
exempt  property  partake  of  the  nature  of  the  property  and  are 
exempt."  There  is  authority,  however,  to  the  effect  that  a  judgment 
for  the  conversion  of  exempt  property,  or  injury  thereto,  is  not 
exempt,**  and  that  the  fact  that  a  judgment  sought  to  be  obtained 
should,  when  recovered,  be  adjudged  to  be  exempt  from  execution, 
cannot  be  set  up  by  the  pleadings  when  the  cause  of  action  is  not 

1  Brand  ▼.  Clements,  116  Ga.  392,  Below  ▼.   Robbins,   76   Wis.   600,  45 

42  S.  E.  711, 94  A.  S.  R.  133.  N.  W.  416,  20  A.  S.  R.  89,  8  L.R.A. 

6.  Note:  66  A.  S.  R.  382.  467. 

6.  See  supra,  par.  38.  Notes:  66  A.  S.  R.  383  et  seq.;  42 

7.  Notes:    19    L.R.A.  33,    34;    42  L.R.A.(N.S.)  575. 

L.K.A.(N.S.)  575.  10.  Long  v.  Collins,  16  S.  D.  625, 

8.  Winstead  v.  Hicks,  135  Ky.  154,  94  N.   W.  700,  102   A.   S.   R.   724; 
121  S.  W.  1018,  135  A.  S.  R.  446.  Below  v.  Robbins,  76  Wis.   600,  45 

9.  WyUe  v.   Grundysen,  51   Minn.  N.  W.  416,  20  A.  S.  B.  89,  8  LJI.A. 
360,  53  N.  W.  805,  38  A.  S.  R.  509,  467. 

19  L.R.A.  33  and  note;  Cleveland  v.  See   Costs,  voL  7,  p.  790  et  seq., 

MeCanna,   7    N.   D.   455.   75   N.   W.  as  to  amounts  and  items  allowable  gen- 

908,  66  A.  S.  R.  670,  41  L.R.A.  S52  erally. 

(denying   right   to   set   off   of   judg-  11.  Robinson  v.  Burke,  70  N.  H.  2, 

ments) ;  Crawford  v.  Carroll,  93  Tcnn.  45  Atl.  713,  85  A.  S.  R.  695;  Knabb 

661,  27  S.  W.  1010,  42  A.  S.  B.  943,  v.  Drake,  23  Pa.  St.  489,  62  Am.  Dec 

26  L.R.A.  415:  Burke  v.  Hance,  76  352. 

Tex.  76, 13  S.  W.  163, 18  A.  S.  R.  28;  Note:  19  L.R.A.  33  et  seq. 
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based  on  an  infringement  of  rights  under  the  exemption  statute." 
Even  under  the  prevailing  view  a  final  judgment  for  conversion  is 
subject  to  garnishment  when  there  is  nothing  to  show  how  much 
of  the  judgment  proceeded  from  exempt  property,  and  part  of  the 
property  converted  was  not  exempt ;  *•  and  under  the  same  general 
rule,  that  part  of  the  judgment  in  an  action  of  replevin  which  rep- 
resents the  value  of  the  use  of  the  exempt  property  is  not  exempt.** 
Some  courts  ttike  the  broad  position  that  in  any  action  the  subject 
of  which  is  exempt  the  defendant  will  not  be  permitted  to  defeat 
the  exemption  by  setting  up  a  counterclaim,**  and  on  this  prin- 
ciple rests  the  holding  that  in  an  action  by  an  employee  for  wages 
due  from  the  defendant,  which  are  exempt,  the  defendant  cannot 
counterclaim  a  debt  due  from  the  plaintiff  to  him,  although  the 
counterclaim  comes  within  the  letter  of  the  statute,** — and  in  such 
case  this  rule  likewise  precludes  any  right  of  counterclaim  by  the 
defendant's  assignee.*'  Where  &  judgment  debtor  has  no  property 
save  a  judgment  for  less  than  the  amount  exempted  by  statute  from 
execution,  the  defendant  in  that  judgment  may  not  satisfy  it  bv 
set-off  of  another  judgment.*' 

45.  Proceeds  of  Fire  Insurance  Policy.-=-'While  there  is  strong 
authority  for  the  proposition  that  the  amount  due  on  the  proceeds 
of  an  insurance  policy  covering  exempt  property  which  has  been 
injured  or  destroyed  does  not  partake  of  the  exempt  character  of  the 
property,*'  the  reverse  of  this  is  apparently  the  better  and  more  rea- 
sonable rule.*"  The  exemption  should  persist  until  a  reasonable 
time  at  least  has  elapsed  to  enable  the  insured  to  replace  the  prop- 
erty destroyed  with  property  of  a  similar  nature.  The  object  of  the 
insurance,  it  is  true,  is  not  to  protect  the  insured  property.  It  is, 
however,  to  procure  the  means  by  which  such  property  can  be  replaced 

12.  Caldwell  v.  Ryan,  210  Mo.  17,  Canna,  7  N.  D.  455,  75  N.  W.  908, 
108  8.  W.  533,  124  A.  S.  R.  717,  4  66  A.  S.  R.  670,  41  L.R.A.  852. 
Ann.  Caa.  314,  16  L.E.A.(N.S.)   494  Notes:  16  L.R.A.(N.S.)  494  et  seq; 
and  note.  Ann.  Cas.  1914A  1183. 

13.  Burke   ▼.   Hancc,   76   Tex.   76,  19.  Smith  v.  Ratclifl,  66  Misa.  683, 
13  S.  W.  163,  IS  A.  S.  R.  28.  6  So.  460,  14  A.  S.  B.  606;  Wooster 

14.  Note:  66  A.  S.  R.  384.  v.  Page,  54  N.  H.  125,  20  Am.  Rep. 

15.  Note:  42  L.R.A.(N.S.)  575.  128. 

16.  Bradley  v.  Earle,  22  N.  D.  139,  Notes:  66  A.  S.  R.  386;  19  L.R.A. 
132  N.  W.  660,  Ann.  Cas.  1914A  1181  34. 

and  note,  42  L.R.A.(N.S.)    575   and  20.  Ellis  v.  Pratt  City,  111  Ala.  629, 

note;  Collier  v.  Murphy,  90  Tenn.  300,  20  So.  649,  56  A.  S.  R.  76,  33  L.R.A. 

16  S.  W.  465,  25  A.  S.  R.  698.  264;  Reynolds  v.  Haines,  83  la.  342. 

For   eases   contra,   see    Ann.    Cas.  49  N.  W.  851,  32  A.  S.  R.  311,  13 

1914A  1184  note.  L.R.A.  719  and  note;   Puget   Sound 

17.  Millington  v.  Lawrer,  89  la.  322,  Dressed  Beef,  etc.,   Co.   v.   Jeffs,    11 
56  N.  W.  533,  48  A.  S.  R.  385.  Wash.  466,  39  Pac.  962,  48  A.  S.   R. 

18.  Puett   V.   Beard,   86   Tnd.   172,  885,  27  L.R.A.  808. 
44  Am.  Rep.  280;   Cleveland  v.  Me-  Note:  19  L.R.A.  34. 
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if  destroyed.  The  fact  that  the  money  paid  for  the  insurance  was 
pot  exempt  from  execution  cannot  affect  the  question.  As  well  might 
it  be  claimed  that  because  money  not  exempt  from  execution  was 
"^  in  repairing  household  furniture  it  would  thei«after  not  be 
«Jempt.i 

46.  Exemption  Out  of  Partnership  Property — ^Majority  View. — 
*^eisonal  property  of  a  tenant  in  common  is  exempt  from  levy  and 
^^^^  sale  as  like  interests  in  other  property,  where  the  possession 
J?  .^ell  as  the  title  is  several.*  But  a  partnership,  as  such,  cannot 
^^^  an  exemption,'  and  the  prevailing  view  is  that  during  the 
.  ^Huance  of  a  partnership,  the  individual  members  cannot  claim 
^%Verai  exemption  of  undivided  partnership  property  taken  under 
nga\  process  for  partnership  debts.^  The  rule  is  said  to  rest  upon 
the  well-recognized  principle  that  the  title  and  ownership  of  part- 
nership property  is  in  the  partnership,  and  that  neither  partner 
has  any  exdosive  right  to  any  part  thereof."  The  difficulties  are  not 
obviated  where  all  the  partners  severally  daim  the  exemption,  for 
■till  there  would  have  to  be  a  settlement  of  the  partnership  business 
in  order  to  determine  what  to  allow  .each  member.  If  instead  of 
severally  claiming  they  make  a  joint  claim  to  the  exemption,  it 
might  be  that  each  of  the  members,  but  one,  owned  all  the  property 
and  had  no  right  to  the  exemption.*  The  position  has  been  taken 
that  a  sale  of  partnership  property  by  one  partner  to  the  other  can- 
not entitle  the  purchasing  partner  to  retain  the  property  as  exempt 

1.  Pnget  Sound  Dressed  Beef  &  by  estoppel,  bnt  one  person  oonstitnt- 
Packing  Co.  v.  Jeflb,  11  Wash.  469,  ing  the  firm) ;  Thuriow  v.  Warren,  82 
39  Pac.  962,  48  A.  S.  R.  885,  27  Me.  164,  19  Atl.  158,  17  A.  S.  R. 
L.R.A.  808.  472;   State  v.   Spencer,  64  Mo.  355, 

2.  Heckle  t.  Orewe,  125  111.  58,  27  Am.  Rep.  244  and  note;  Wise  ▼. 
17  N.  E.  437,  8  A.  S.  R.  332:  Sterman  Frey,  7  Neb.  134,  29  Am.  Rep.  380; 
T.  Hann,  160  la.  356,  141  N.  W.  934,  Bateman  v.  Edgerly,  69  N.  H.  244, 
46 L.R.A.(N.S.)  287;  Newton  v.  Howe,  45  AtL  95,  76  A.  S.  R.  162;  Re 
29  Wis.  531,  9  Am.  Rep.  616;  Russell  Spitz,  8  N.  M.  622,  45  Pac.  1122,  34 
▼.  Lennon,  39  Wis.  570,  20  Am.  Rep.  L.R.A.  604;  Gaylord  v.  Imhoff,  26 
60.  Ohio  St.  317,  20  Am.  Rep.  762   (aO 

Note :  1  A.  S.  R.  593.  partners  joining  in   detnaad) ;   Anlt- 

3.  White  V.  Hefbier,  30  La.  Ann.  man,  Miller  &  Co.  v.  Wilson  55  Ohio 
1280,  31  Am.  Rep.  238.  St.  138, 44  N.  E.  1092,  60  A.  S.  R.  677; 

4.  Giovanni  v.  Montgomery  First  Ez  parte  Karish,  32  S.  C.  437,  11  8. 
Nat.  Bank,  55  Ala.  305,  28  Am.  Rep.  E.  298,  17  A.  S.  R.  865;  Spiio  v. 
723;  Aiken  v.  Steiner,  98  Ala.  355,  Paxton,  3  Lea  (Tenn.)  75,  31  Am. 
13  So.  510,  39  A.  S.  R.  58;  Cowan  v.  Rep.  630. 

^editors,  77  Cal.  403,  19  Pac.  755,      Notes:  21  Am.  Dee.  551;  61  Am. 

U  A  S.  R.  294  (insolvency  proceed-  Dec.  592;  26  Am.  Rep.  65;  67  A.  8. 

ines);  Haas  v.  Shaw,  91  Ind.  384,  46  R.  437;  3  LJLA.  383. 

Am.  Rep.  607;  Oondy  v.  Werbe,  117      6.  Note:  1  A.  8.  R.  694. 

^.  154, 19  N.  E.  764,  3  L.R.A.  114;       6.  State  v.  Spencer,  64  Mo.  356,  27 

Oteen  v.  Taylor,  98  Ky.  330,  32  S.  Am.  Rep.  244. 

W.  MS,  56  A.  8.  R.  375  (partnership 
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from  execution  for  the  partnership  debts.'  But  other  authority  \s 
to  the  effect  that  one  partner  may  purchase  all  the  partnership  prop- 
erty, and  thereby  become  entitled  to  the  legal  exemption  from  exe- 
cution thereon  as  individual  property,  where  the  transaction  is  made 
in  good  faith,  without  intent  to  defraud  creditors,  and  before  a  lien 
has  been  acquired  thereon,  although  the  firm  is  at  the  time  insolvent.* 
But  a  purchasing  partner  cannot  acquire  such  right  where  the  goods 
are  divided  or  sold  after  levy."  The  prevailing  view  has  been  applied 
by  some  courts  where  partnership  property  is  sought  to  be  taken 
for  the  individual  debt  of  the  partner  claiming  the  exemption,^* 
but  its  application  to  such  a  situation  has  been  denied.**  There  is 
much  force  in  the  contention  that  if  the  partner  had  an  interest 
in  the  property,  which  could  be  levied  upon  under  an  execution 
against  him  alone,  he  had  such  an  interest  as  should  entitie  him 
to  his  exemptions  out  of  it.** 

47.  Exemption  Out  of  Partnership  Property — Minority  View. — 
Contrary  to  the  prevailing  view  treated  in  the  preceding  paragraph, 
there  is  strong  authority  for  the  rule  that  each  member  of  a  furm 
is  entitled  to  an  exemption  out  of  the  partnership  property,  where 
it  is  levied  on.*^  In  support  of  this  rule  it  is  said  that  the  same 
reason  which  exists  for  protecting  an  individual  engaged  in  carry- 
ing on  business  applies  with  equal  force  to  each  and  every  member 
of  a  firm.  The  whole  object  of  the  law  is  to  prevent  a  person  from 
being  stripped  of  all  means  of  carrying  on  his  business,  and  in  this 
respect  no  distinction  can  exist  between  those  who  are  members  of 
a  firm  and  those  who  are  not.  If  the  property  is  exempt  under  the 
statute,  parties  dealing  with  them  must  take  notice  of  that  fact,  and 
it  is  no  hardship  whatever  to  enforce  the  right  when  the  occasion 
arises  which  demands  it.  The  creditor,  in  selling  goods  to  an  individ- 
ual, knows  that  a  certain  portion  of  his  debtor's  property  is  not  and 
will  not  be  subject  to  his  demands.     And  so  if  he  sells  to  a  firm, 

7.  Aiken  v.  Steiner,  98  Ala.  356,  13  12.  Dennis  v.  Eaas  ft  Co.,  11  Wash. 
So.  510,  39  A.  S.  R.  58.  353,  39  Pac.  666,  48  A.  S.  R.  880. 

8.  Goudy  V.  Werbe,  117  Ind.  154,  13.  Blanchard  v.  Paschal,  68  (la.  32, 
19  N.  E.  764,  3  L.R.A.  114.  45  Am.  Rep.  474;  McCoy  v.  Brennan, 

Note:  1  A.  S.  R.  593.  61  Mich.  362,  28  N.  W.  129,  1  A.  S. 

9.  Wise  V.  Frey,  7  Neb.  134,  29  Am.  R.  589  and  note;  FezigOBon  v.  Speith, 
Rep.  380.  13  Mont.  487,  34  Pac.  1020,  40  A.  8. 

10.  Porch  V.  Arkansas  Milling  Co.,  R.  459;  Stewart  v.  Brown,  37  N.  T. 
65  Ark.  40,  45  S.  W.  51,  67  A.  S.  R.  350,  93  Am.  Dec.  578;  Evans  v.  Bryan, 
895.  95  N.  C.  174,  59  Am.  Rep.  233;  St. 

Note :  1  A.  S.  R.  594.  Louis  Type  Poundiy  v.  International 

11.  Wise  V.  Frey,  7  Neb.  134,  29  Live-Stock,  Printing,  etc,  Co.,  74  Tex. 
Am.  Rep.  380;  Moyer  v.  Drummond,  651,  12  S.  W.  842,  15  A.  S.  R.  870. 
32  S.  C.  165,  10  S.  E.  952,  17  A.  Notes:  21  Am.  Dee.  551;  61  Am. 
S.  R.  850,  7  L.R.A.  747  (limited  in  Dec.  592;  27  Am.  R^.  249,  250;  67 
E.V  parte  Karish,  32  S.  C.  437,  11  S.  A.  S.  R.  437. 

E.  298,  17  A.  S.  R.  865). 
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and  the  firm  or  each  member  thereof  is  entitled  to  a  statutory  exemp- 
tion, the  creditor  sells  in  view  of  the  hazard.**  Under  this  rule  it 
is  not  necessary  that  a  partner  should  be  an  active  member  of  the 
firm,  to  entitle  him  to  his  statutory  exemption,**  and  the  right  is  one 
which  one  partner  may  enforce  in  a  separate  suit  as  an  individual." 
Nor  is  it  material  that  the  claimant  has  individual  property  sufficient 
to  make  up  his  exemptions,*'  or  that  he  has  drawn  more  than  his 
share  out  of  the  firm  assets.  This  question  can  only  be  reached  by 
proceedings  in  equity  upon  an  accounting  and  winding  up  of  the 
partnership.**  Where,  however,  to  be  entitled  to  the  exemption  the 
debtor  must  be  wholly  or  principally  engaged  in  the  business  in 
which  he  claims  the  exemption,  a  partner  whose  principal  business 
is  not  that  of  the  partnership  is  not  entitled  to  an  exemption  out 
of  the  firm  property.**  A  modified  rule  has  been  adopted  by  some 
authorities  to  the  effect  that  where  an  execution  for  a  partnership 
debt  is  levied  on  partnership  property,  either  party  may  sever  his 
share  and  claim  an  exemption  thereon ;  but  the  partnership  as  such, 
or  the  parties  jointly,  can  claim  no  exemption.**  A  demand  by 
each  partner  for  an  exemption  has  been  construed  as  a  consent  to 
a  severance  within  this  rule  so  as  to  entitle  the  partners  to  an  exemp- 
tion.* 

IV.  Claims  Subject  to  Exemption 

48.  Purchase  Price  of  Articles. — ^It  is  sometimes  provided  by  stat- 
ute that  property  exempted  generally,  excepting  mechanical  tools 
and  implements  of  husbandry,  shall  not  be  exempt  from  any  execu- 
tion issued  upon  a  judgment  rendered  for  the  purchase  money  for 
the  same  property.*  Where  claims  for  purchase  money  are  excepted 
from  the  operation  of  exemption  laws,  the  better  rule  seems  to  be 
that  an  assignment  of  a  note  given  for  the  purchase  price  of  such 
property  operates  as  an  assignment  of  the  right  to  collect  it,  and 
the  assignee  has  the  same  right  to  sue  and  levy  on  the  property 
that  the  vendor  had.*  On  like  principles,  where  a  vendee  of  chat- 
tels is  gamisheed  for  the  purchase  price  thereof,  he  cannot  claim 

14.  Skimier  v.  Shannon,  44  Mich.  86,  20.  Russell  v.  Lennon,  39  Wis.  570, 
6  N.  W.  108,  38  Am.  Rep.  232.  20  Am.  Rep.  60,  overruling  Oilman 

15.  McCoy   V.   Brcnnan,   61    Mich.  v.  Williams,  7  Wis.  329,  76  Am.  Dec 
362,  28  N.  W.  129,  1  A.  S.  R.  589.  219. 

16.  McCoy   V.   Brennan,   61    Mich.  1.  O'Gorman  v.  Fink,  57  Wis.  649, 
362,  28  N.  W.  129, 1  A.  S.  R.  589.  15  N.  W.  771,  46  Am.  Rep.  58. 

17.  Note:  1  A.  S.  R.  593.  2.  Maxon  v.  Perrott,  17  Mich.  332. 

18.  McCoy   V.    Brennan,    61    Mich.  97    Am.   Dec.   191    (holding   dentist's 
362,  28  N.  W.  129,  1  A.  S.  R.  589.  tools  to  be  mechanical  tools). 

See  generally,  Paetneeshtp.  3.  Lengervin  v.  Bloom,  69  Minn.  22, 

19.  Coville  V.  Bentley,  76  Mich.  248,    71  N.  W.  697,  65  A.  S.  R.  546. 
42  N.  W.  1116,  15  A.  S.  R.  312. 
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the  chatteliS  as  exempt  from  levy  under  the  gamishmeat  judgment, 
the  judgment  being,  in  effect,  one  for  the  purchase  price.*  But 
under  some  statutes  household  furniture  withm  the  exemption  laws 
is  not  subject  to  seizure  on  a  judgment  for  the  purchase  price.' 

49.  Claim  for  Wages  or  Necessaries. — It  is  sometimes  provided  that 
DO  exemption  shall  be  had  against  a  claim  for  services  rendered 
by  a  laborer.  As  in  the  case  of  an  exemption  in  favor  of  laboren, 
it  is  held  that  the  word  "laborer"  when  so  used  carries  with  it  the 
idea  of  actual  physical  and  manual  exertion  or  toil.*  While  a  laborer 
is  one  who  is  hired  to  do  manual  or  menial  labor  for  another,  the 
term  does  not  include  every  person  who  performs  labor  for  com- 
pensation.' One  engaged  in  carrying  mail  for  a  government  con- 
tract is  a  laborer  against  whose  claim  for  services  no  exemption  can 
be  had ;  ^  but  a  contractor,  such  as  one  who  contracts  to  manufacture 
brick  at  a  fixed  rate  per  thousand,  furnishing  and  paying  all  help, 
keeping  the  machinery  in  good  order,  and  feeding  a  team  supplied 
by  the  other  contracting  party,  is  not  a  "laborer"  within  the  mean- 
ing of  the  statuiie.*  Some  statutes  provide  that  no  exemption  shall 
be  had  as  against  a  claim  for  necessaries;,  and  medical  services  are 
generally  necessaries  within  such  statutes.**  *  Generally  speaking, 
whether  a  claim  for  services  is  one  for  necessaries  under  such  a  stat- 
ute depends  on  the  nature  of  the  case.** 

50.  Liability  for  Tort;  Alimony. — General  exemption  laws,  or 
exemptions  from  seizure  for  debts  contracted,  are  held  not  to  be  appli- 
cable as  against  a  judgment  for  a  tort.**  In  general,  the  liability  of 
a  public  official  for  a  defalcation  is  a  tort  within  this  rule.**  And 
in  some  jurisdictions  it  is  provided  by  statute  that  no  exemptions 
shall  be  allowed  against  a  liability  for  obtaining  property  by  false 
pretenses.**  Some  statutes  exempt  the  property  from  levy  and  sale 
upon  executions  from  judgments  on  debts  founded  upon  contract, 
excluding  by  implication  those  founded  upon  torts.**    If  one  com- 

4.  Liddell  v.  Jones,  76  Ark.  344,  88   certain   services  rendered  by   an   at- 
S.  W.  961, 113  A.  S.  R.  99.  tomey  may,  under  tiie  statute,  be  eon- 

5.  Yanderhorst  v.  Bacon,  38  Midi,   aidered  as  necessaries). 

669,  31  Am.  Rep.  328.  12.  Schuessler  v.   Dudley,   80   Ala. 

6.  Farinholt   v.    Luekhard,   90   Va.   547,  2   So.   526,  60  Am.   Rep.   124; 
936, 21  S.  E.  817,  44  A.  S.  R.  953.  Richardson  v.  McCreary,  158  AJa.  66, 

As  to  laborers  generally,  see  supra,  48  So.  341,  132  A.  S.  R.  17;  White- 
par.  8.  acre  v.  Rector,  29  Grat.   (Va.)   714, 

7.  Henderson  v.  Nott,  36  Neb.  154,  26  Am.  Rep.  420. 

54  N.W.  87,  38  A.  S.  R.  720.  Note :  3  L.R.A.  383. 

8.  Faiinholt  v.   Luekhard,   90   Va.  13.  Schuessler  v.   Dudley,  80  Ala. 
936,  21  S.  E.  817,  44  A.  S.  R.  953.  547,  2  So.  526,  60  Am.  Rep.  124. 

9.  Henderson  v.  Nott,  36  Neb.  154,  See  generally,  Tobts. 

54  N.  W.  87,  38  A.  S.  R.  720.  14.  Hall  v.   Harris,   1   S.   D.   27», 

10.  Note:  91  Am.  Dec.  423.  46  N.  W.  931,  36  A.  S.  R.  730. 

11.  Fisher  v.  Shea,  97  Me.  372,  54  16.  Note:  LJI.A.1915A  1216. 
All.  846,  61  L.R.A.  567  (holding  that 
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mils  no  wrong  he  is  not  within  the  letter  of  the  statute  excluding 
from  the  benefit  of  its  provisions  one  who  commits  a  tort.  Under 
tliis  principle  it  has  been  held  that  one  who  enters  himself  as  replevin 
bail  on  a  judgment  in  bastanly  proceedings  may  claim  exemptions, 
notwithstanding  the  fact  that  the  defendant  in  such  proceedings  could 
claim  none.**  It  has  been  held  that  an  action  by  the  purchaser 
of  premises  at  a  foreclosure  sale  for  the  removal  of  timber  from 
the  premises  before  the  expiration  of  the  redemption  period,  in  the 
nature  of  waste,  is  not  an  action  for  a  tort.*'  If  a  claim  for  statu- 
tory exemption  is  set  up  against  a  judgment  clearly  shown  by  the 
record  to  have  been  rendered  in  an  action  founded  on  contract,  evi- 
dence is  not  admissible  to  show  that  such  judgment  was  rendered 
in  an  action  founded  on  tort,  for  the  purpose  of  defeating  the  claim 
for  the  exemption.*'  There  seems  to  be  a  tendency  on  the  part 
of  the  courts  to  hold  that  claims  for  alimony  are  not  subject  to 
exemption  statutes,  at  least  other  than  homestead  statutes,  unless 
they  are  so  explicit  aa  to  prevent  such  construction.*'  And  so  where 
a  decree  of  divorce  and  for  the  payment  of  alimony  is  granted  the 
wife,  the  derelict  husband  cannot  defeat  the  collection  of  alimony 
by  remarrying,  and  claiming  the  benefit  of  the  exemption  law.*" 
51.  Debt  Due  State. — While  it  has  sometimes  been  held  that  debt" 
due  to  the  state  form  no  exception  to  exemption  statutes,  though  the 
state  is  not  expresnly  included,*  an  opposing  rule  is  also  declared  that 
exeini)tion  laws  do  not  apply  to  the  state  unless  by  express  words 
in  the  enactment.*  Under  the  rule  last  stated  an  exemption  of  wages 
from  execution  does  not  prevent  their  being  sold  for  the  payment 
of  poll  taxes.'  Even  where  the  rule  exists  that  exemptions  from 
seizure  do  not  apply  to  judgments  in  favor  of  the  state,  it  is  some- 
times held  that,  in  the  ca.se  of  judgments  in  favor  of  the  state  for 
fines  and  costs,  the  reason  of  the  rule  does  not  apply,  and  hence 
an  exemption  exists.*  However,  there  is  strong  authority  to  the 
eifect  that  no  exemption  can  be  claimed  against  a  fine  due  the  state.' 
The  rule  that  exemption  laws  apply  as  against  debts  due  to  the 
state  is  based  on  the  ground  that  the  state,  as  well  aa  the  individual, 

16.  Maloney  v.  Newton,  85  Ind.  565,  2.  Com.  v.  Cook,  8  Bnsh  (Ky.)  220, 
44  Am.  Rep.  46.  8  Am.  Rep.  456;  Whiteacre  v.  Rector, 

17.  Richardson    v.    McCrearv,    158  29    Grat.    (Va.)    714,   26   Am.    Rep. 
Ala.    65.  48  So.  341,  132  A.  S.*  R.  17.  420. 

18.  Pickrell  v.  Jerauld,  1  Ind.  A  pp.  3.  White  v.  Martin  75  Misc.  646,  23 
10,  27  N.  E.  433,  50  A.  S.  R.  192.  So.  289,  65  A.  S.  R.  616. 

19.  Notes:  3  L.R.A.  383;  50  L.R.A.  4.  Com.   v.    Lay,    12    Bush    (Ky.) 
(N.S.)   697.  283,  23  Am.  Rep.  718;  Com.  v.  Cns- 

20.  Winter  v.  Winter,  95  Neb.  3.35,  sadv,  159   Ky.  776,   169   S.   W.  497, 
145  N.  W.  709.  50  L.R.A.(N.S.)  607.  L.R.A.1915A  1214. 

1.  State  V.  Williford,  36  Ark.  155,  38       Note:  16  L.R.A. (N.S.)   957. 
Am.  Rep.  .34;  Malonev  v.  Newton,  85       5.  Whiteacre    v.    Rector,    29    Grat. 
Ind.  565,  44  Am.  Rep.  46.  (Va.)  714,  26  Am.  Rep.  420. 

537 


Digitized  by  LjOOQ IC 


5J  52-54  EXEMPTIONS  11  E.  C.  L. 

is  within  the  policy  of  such  laws.  But  there  should  be  a  distinction 
made  between  fines  and  penalties  due  to  the  state  and  other  debts 
so  due.  The  policy  of  the  state  as  expressed  in  her  exemption  laws 
may  not  be  such  as  to  include  the  state  when  the  claim  is  for  fines 
and  penalties;  and  it  is  possible  that  claims  may  become  due  to  the 
state  that  are  not  within  such  policy.* 

52.  Judgment  for  Costs. — Some  courts  lay  down  the  broad  rule 
that  under  a  statute  exempting  specified  classes  of  personal  property 
from  seizure  on  attachment,  or  sale  on  execution,  or  other  process 
from  any  court  issued  for  the  collection  of  any  debt  by  contract, 
no  exemption  exists  against  a  judgment  for  costs.'  And  while  there 
is  some  authority  to  the  contrary,  as  to  an  exemption  from  seizure 
for  a  debt  on  contract,*  according  to  the  weight  of  authority  a  judg- 
ment for  costs  in  favor  of  the  defendant  in  an  action  for  tort  par- 
takes of  the  nature  of  the  action  and  is  not  a  debt  from  which  an 
exemption  can  be  claimed.'  Where,  however,  the  exemption  is  from 
seizure  for  a  debt,  or  is  a  general  exemption  from  seizure,  an  ordi- 
nary judgment  for  costs  is  usually  held  subject  to  the  exemption.** 

53.  Lien;  Claim  for  Repair  or  Improvement. — ^An  exemption  of 
wearing  apparel  does  not  operate  to  exempt  property  from  an  inn- 
keeper's lien.**  Nor  can  a  constitutional  exemption  of  personal  prop- 
erty to  the  head  of  a  family  be  claimed  by  a  tenant  as  against  the 
lien  for  rent  in  favor  of  the  landlord  or  any  of  the  agricultural  prod- 
ucts raised  on  the  land  rented.  The  land  in  such  a  case  is  regarded 
as  such  a  factor  in  the  production  of  the  crops  as  to  subordinate  the 
title  of  the  tenant  thereto  to  the  superior  lien  given  by  statute  for 
the  use  of  the  premises.**  At>ain,  a  constitutional  provision  that  all 
property  exempted  by  law  from  seizure  and  sale  shall  be  liable  to 
seizure  and  sale  for  any  debt  incurred  to  any  person  for  work  done 
or  materials  furnished  in  the  construction,  repair,  or  improvement 
of  such  property,  is  self-executing,  and  its  direct  effect  is  to  make 
l)roperty  which  is  exempt  from  seizure  and  sale  for  other  debts  liable 
for  the  debts  enumerated,  to  the  same  extent  and  in  the  same  way  as 
if  no  exemption  law  existed.** 

54.  Establishment  of  Nature  of  Claim. — Where  property,  though 
exempt  from  the  general  debts  and  obligations  of  the  owner,  is  aub- 

6.  Note:  L.R.A.1915A  1216.  10.  Note:  13  Ann.  Cas.  259. 

7.  Buckley  v.  Williams,  84  Ark.  187,       See  generally,  Costs,  voL  7,  p.  789 
105  S.  W.  95,  120  A.  S.  R.  24,  13   et  seq. 

Ann.  Ca.s.  258  and  note.  11.  Swan  v.  Boumers,  47  La.  501, 

8.  Note:  13  Ann.  Cas.  259.  29  Am.  Rep.  492. 

9.  Northern   v.   Hannors,  121  Ala.       12.  Hodges  v.  Cooksey,  33  Ma.  715, 
587,  25  So.  817,  77  A.  S.  R.  74.  15  So.  549,  24  L.R.A.  812  and  note. 

Note :  13  Ann.  Cas.  258.  13.  Nickerson  v.  Crawford,  74  Minn. 

As  to  the  right   to  an   exemption  366,  77  N.  W.  292,  73  A.  S.  B.  354. 
against  a  liability  for  tort,  see  supra, 
par.  50. 
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ject  to  the  payment  of  a  particular  debt,  the  creditor  has  an  election 
of  remedies  to  subject  the  same  to  the  payment  of  his  claim:  (1) 
he  may  proceed  in  equity,  setting  up  all  the  facts,  and  have  the 
amount  of  the  debt  decreed  a' specific  lien  upon  the  property;  (2) 
he  may  proceed  by  attachment;  or  (3)  by  an  execution  issued  upon 
a  judgment  in  an  ordinary  action  for  the  recovery  of  the  debt. 
Though  the  judgment  record  does  not  disclose  that  particular  prop- 
«ty  is  liable  for  its  payment,  that  fact  may  be  established  by  extrinsic 
evidence  on  application  for  a  special  writ  of  execution,  or  other  pro- 
ceeding, when  the  right  to  resort  to  the  property  is  called  in  question.'* 

V.  Loss  OF  Right 

55.  In  General. — While  there  is  some  authority  denpng  the  right 
of  a  debtor  to  waive  an  exemption  created  in  favor  of  the  head  of  a 
family,^'  the  weight  of  authority  favors  the  rule  that  an  exemption 
is  a  mere  privilege  which  a  debtor  may  waive.** '  One  partner  can- 
not waive  the  other's  right  to  exemption  out  of  the  individual  prop- 
erty of  the  latter.*'  And  under  a  statute  providing  for  a  waiver  of 
exemptions  by  a  writing  executed  by  the  debtor,  it  has  been  held 
that  a  waiver  in  the  body  of  a  promissory  note  which  states  that  it 
shall  apply  both  to  maker  and  indorsers  is  not  binding  on  an  indorser. 
for  the  stated  reason  that  the  waiver  is  not  "executed"  by  him.** 
Where  certain  property  is  adjudged  exempt  from  execution,  and 
released,  and  other  property,  also  exempt,  is  subsequently  seized  in 
another  suit  between  the  same  parties  for  the  payment  of  the  same 
debt,  a  waiver  of  exemption  may  be  set  up  to  subject  the  latter  prop- 
erty to  the  payment  of  the  debt,  although  such  waiver  might  have 
been  and  was  not  set  up  nor  litigated  in  the  first  suit.**  A  transfer 
of  exempt  property  in  payment  of  a  debt  is  valid  even  where  a  lien 
cannot  be  created  thereon  by  the  debtor.** 

56.  Acta  Constituting  Waiver  Generally. — Under  the  rule  that 
there  can  be  no  fraud  as  to  creditors  in  conveying  exempt  property, 

14.  Gregory  Co.  v.  Cale,  115  Minn.  738  and  note.  And  see  generally  eases 
508,  133  N.  W.  75,  37  L.B.A.(N.S.)  cited  in  par.  57-59,  as  to  what 
156  (judgment  for  debt  antecedent  to   amounts  to  a  waiver. 

enlarged   exemption).  17.  Perry  v.  Britt-Garson  Shoe  Co. 

15.  Burke  v.  Finley,  50  Kan.  424,  129  Qa.  560,  59  S.  B.  216,  121  A.  S. 
31  Pae.  1065,  34  A.  S.  R.  132;  Denny   R.  232. 

V.  White,  2  Cold.  (Tenn.)  283,  88  18.  Scarborough  v.  City  Nat.  Bank, 
Am.  Dec.  596.  157  Ala.  577,  48  So.  62,  131  A.  S.  R. 

16.  Brown  v.  Leitch,  60  Ala.  313,   71. 

31  Am.  Rep.  42;  Dowling  &  Allgood  19.  Sloan  v.  Price,  84  Ga.  171,  10 

T.  Wood,  125  la.  244,  101  N.  W.  113,  S.  B.  601,  20  A.  S.  R.  354. 

106  A.  S.  R.  301;  Sturges  v.  Jackson,  20.  Beach  v.  Pireovid,  84  Kan.  357, 

88  Miss.  508,  40  So.  547,  117  A.  S.  114  Pac.  206,  Ann.  Cas.  1912A  670 

R.  754,  6  L.R.A.(N.S.)  491;  Bowman  and  note. 

T.  Smiley,  31  Pa.  St.  225,  72  Am.  Dec. 
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it  is  dear  that  the  right  of  a  debtor  is  not  affected  by  a  transfer  of 
his  property,* — though  the  position  has  been  taken  that  such  a  trans- 
fer, especially  if  made  with  fraudulent  intent,  operates  as  a  waiver.* 
An  agreement  by  the  debtor  to  place  exempt  property  seized  on 
attachment  in  the  hands  of  a  third  person  to  be  sold  for  the  benefit 
of  the  creditor  is  no  waiver  of  the  exemption  from  forced  sale,  and 
is  therefore  not  admissihle  in  an  action  by  the  debtor  against  the 
creditor  for  seizing  and  selling  the  property  under  execution.*  Nor 
is  an  exemption  of  property  from  attachment  waived  by  a  motion 
to  dissolve  the  attachment,*  or  by  executing  a  delivery  bond  under 
legal  coercion.*  Moreover,  the  right  to  exemption  is  not  waived  by 
the  debtor's  failing  to  claim  it  and  receipting  to  the  oflRcer  for  the 
goods.*  And  a  debtor  absent  in  another  state  when  informed  of  a 
levy  on  his  exempt  property,  where  the  property  is  such  that  it  is  the 
duty  of  the  officer  not  to  levy  upon  it,  does  not  waive  his  right  of 
exemption  by  writing  a  letter  to  the  officer  levying  the  writ,  request- 
ing a  postponement  of  the  cause  until  a  day  specified,  when  he  could 
oome  home  and  fix  up  everything  satisfactorily,  though  he  did  not 
return  at  the  day  indicated,  and  the  officer  did  not  sell  the  property 
until  a  subsequent  date.'  The  mere  naked  declaration  of  the  debtor 
to  a  third  person  that  he  cared  nothing  for  the  goods  seized,  even 
when  heard  of  by  the  creditor  who  thereupon  proceeded  to  sell  the 
property,  does  not  waive  his  rights,  especially  where  suit  for  the 
wrongful  seizure  is  brought  before  the  sale  was  actually  made.* 
Where  the  defendant  in  execution  voluntarily  delivers  property  to 
the  levying  officer,  he  cannot  afterwards  object  to  the  sale  without 
.satisfying  the  execution;  and  in  such  a  case  a  subsequent  objection 
to  the  sale  will  not  render  the  execution  creditor  liable  as  a  tres- 
passer.* And  if  one  who  sees  his  exempt  property  levied  on,  makes 
no  objection,  but,  being  advised  of  his  right,  permits  it  to  be  taken, 
it  has  been  held  that  he  thereby  waives  his  right,  and  is  estopped 
from  asserting  it  afterward.** 

57.  Estoppel  to  Assert  Exemption  Rights. — It  is  a  general  rule  that 
a  judgment  debtor  who  fraudulently  transjfers  property  is  not  thereby 
estopped  from  subsequently  claiming  it  as  exempt  from  seizure  under 

1.  Pickrell  T.  Jerauld,  1  Ind.  App.    (Ky.)  474,  61  Am.  Dee.  164. 

10,  27  N.  E.  433,  50  A.  S.  R.  192.  6.  Vanderhorst  v.  Bacon,  38  Mich. 

See  infra,  par.  57,  as  to  estoppel  on  669,  31  Am.  Rep.  328. 

forfeiture  in  such  a  case.  7.  Harrington   v.    Smith,   14   Ciolo. 

2.  Wyman  v.   Gay,  90  Me.  36,  37  376.  23  Pae.  331,  20  A.  S.  R.  272. 

Atl.  325,  60  A.  S.  R.  238.  8.  Rice  v.  Chase,  9  N.  H.  178,  32 

3.  HasweU  v.  Parsons,  15  Cal.  266,   Am.  Dec.  346. 

76  Am.  Dec.  480.  9.  WaUace   v.   Collins,  5   Ark.  41, 

4.  State  V.  Gardner,  32  Wash.  550,   39  Am.  Dec.  359. 

73  Pac.  690,  98  A.  S.  R.  858.  10.  Angell  v.  Johnson,  51  la.  625,  2 

6.  Perry  v.   Hensley,  14   B.   Mon.   N.  W.  435,  33  Am.  Rep.  162. 
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execution,  where  the  transferee  asserts  no  claim  to  it^* — the  reason 
for  this  role  being  that  there  can  be  no  fraudulent  conveyance  of 
exempt  property.**  While  there  is  some  authority  to  the  effect  that 
a  judgment  debtor  forfeits  the  right  to  exemption  by  falsely  deny- 
ing the  ownership  of  his  property,**  the  prevailing  view,  however,  is 
to  the  contrary,**  especifdly  if  no  injury  results  from  the  failure 
to  state  the  particulars  as  to  the  title.*'  The  prevailing  rule  has  been 
carried  to  the  extent  of  holding  that  if,  after  levy  of  an  execution 
upon  property  as  that  of  the  execution  defendant,  a  third  party  insti- 
tutes a  statutory  trial  of  the  right  thereto,  and  such  defendant  testi- 
fies therein  that  the  property  under  levy  is  not  his,  but  belongs  to 
such  claimant,  he  is  not  thereby  estopped,  upon  judgment  subject- 
ing the  property  to  the  satisfaction  of  such  execution,  from  claiming 
the  property  as  exempt  at  any  time  prior  to  the  execution  sale.** 
Nor  is  such  the  effect  of  the  delivery  of  property  to  the  officer,  or 
the  execution  of  a  delivery  bond  therefor,*'  though  a  debtor  who 
induces  his  creditors  to  sue  on  their  claim  and  to  garnishee  hi.s 
per-ional  earnings  is  estopped  from  thereafter  setting  up  the  exemp- 
tion of  such  earnings.**  Again,  it  has  been  decided  that  it  is  no 
defense  to  an  action  for  selling  exempt  property  that  the  execution 
debtor,  at  the  time  of  the  levy  and  sale,  had  other  property  not  specifi- 
cally exempt,  more  than  sufficient  in  value  to  pay  the  debt,  which 
he  concealed  from  the  oflBcer  so  as  to  keep  it  out  of  the  reach  of 
e.xecution ;  *•  and,  a  fortiori,  it  is  no  defense  that  he  had  other  prop- 
erty, where  there  is  no  concealment.*"  A  judgment  debtor,  by  accept- 
ing the  surplus  proceeds  realized  from  the  sale  of  his  exempt  prop- 
erty under  execution,  when  tendered  by  the  officer,  is  not  estopped 
from  maintaining  an  action  for  damages  for  the  unlawful  seizure 
and  sale.  The  payment  of  the  surplus  simply  liquidates  the  dam- 
ages to  that  extent.*    It  is  apparent  that  where  a  debtor  selects  certain 

11.  Sannoner  v.  King,  49  Ark.  299,       17.  Eltzioth  v.  Webster,  15  Ind.  21, 
5  S.  W.  327,  4  A.  S.  R.  49;  Dohertv   77  Am.  Dec.  78. 

V.  Ramsey,  1  Ind.  App.  530,  27  N.  _18.  Bowling   &   Allgood   y.   Wood, 

E.  879,  50  A.  S.  R.  223.  125   la.   244,   101   N.    W.    113,    106 

12.  See  supra,  par.  56.  \^-  "•  ^l-       _             „,  „     ^,„ 

13.  Slrouae   v.  Becker,  38  Pa.   St.  .  "•  ^^^'''Jz  ^^"P^^'  21  Mo.  510, 
190,  80  Am.  Dec.  474  and  note.  <if^'"^J  i                   o    -.u    =, 

t/L'-I  IosW  r'  m"-  '*'■  ^•^'- »^  ^^  ^^  »«£ 

,1  %  I'       T  •  *A  „■  19  Q  n  j.9«    ^^  ""^^^^  «°«*  concealment  may 

8i'n.  w'905;  Srffl:  fJ:  ""■  ^'  °^-^ "  '^  ^-^-'  -  ^  p« 

16.  Boylston   v.    Rankin,  114   Ala.       20.  Thilbauh  v.  Lennon,  39  Ore.  280. 
408,  21  So.  995,  62  A.  S.  R.  Ill;  State  54  Pac,  449,  87  A.  S.  R   657 
r.  Carson,  27  Neb.  501,  43  N.  W.  361,       1.  gnow  v.  Weot,  35  Utah  206,  99 
20  A.  S.  R.  681,  9  L.R.A.  523.  Pac.  674,  136  A.  S.  B.  10*7. 
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property  as  exempt,  and  to  the  extent  entitled,  he  may  be  estopped 
from  claiming  other  property  as  exempt.* 

58.  Removal  from  State. — To  protect  an  exemption  the  law  will 
conclusively  presume  that  a  debtor  resides  with  his  feunily  where 
there  has  been  no  separation  between  husband  and  wife,  and  wher« 
they  occupy  the  same  home.'  It  is  the  general  rule  that  in  the  absence 
of  express  statutory  provisions  to  the  contrary,  the  right  of  a  judg- 
ment debtor  to  invoke  the  benefit  of  the  exemption  laws  is  not  at 
all  affected  either  by  his  announced  intention  to  remove  from  the 
state  or  by  preparations  looking  to  the  speedy  accomplishment  of 
that  purpose.  The  loss  of  the  rights  of  a  resident  in  this  respect 
results  only  from  a  removal  in  fact,  with  an  intent  to  effect  a  perma- 
nent removal.*  There  is  some  authority,  however,  to  the  effect  that 
while  a  mere  purpose  to  change  one's  residence,  though  evidenced  by 
acts  preparatory  thereto,  such  as  the  removal  of  one's  property,  will 
not  make  a  debtor  a  nonresident  so  as  to  take  from  him  the  benefit 
of  the  exemption  laws,  such  a  person  becomes  a  nonresident  as  soon 
as  he  begins  to  remove  his  person  from  the  place  of  residence,  although 
he  has  not  yet  crossed  the  state  line  or  taken  up  his  residence  in 
another  state.*  In  some  jurisdictions  the  statutes  take  away  th§ 
exemption  of  a  debtor  who  starts  to  leave  the  state  or  is  about  to 
take  up  his  abode  in  another  state.  What  acts  deprive  a  debtor  of 
his  exemption  rights  under  such  a  statute  depends  largely  on  the 
facts  of  a  particular  case.  Where  the  goods  of  the  debtor  have 
actually  been  packed  and  partially  loaded  for  transportation  the 
debtor  may,  of  course,  be  said  to  have  started  to  leave  the  state,  where 
such  is  his  intention.*  Under  other  statutes  a  person  in  transit  is 
entitled  to  an  exemption  the  same  as  one  permanently  settled.'  Where 
the  benefits  of  the  statute  are  confined  to  residents,  an  absconding 
debtor  who  has  left  a  state  without  any  intention  of  returning,  and 
who  becomes  a  resident  of  another  state,  cannot  avail  himself  of 
the  benefits  of  the  exemption  laws  in  respect  to  personal  property 
left  behind  him  and  subsequently  seized  upon  execution.* 

59.  Abandonment  of  Occupation. — The  right  of  a  person  engaged 
in  a  particular  trade,  business  or  profession  to  claim  as  exempt  from 

2.  Rivet  V.  George  M.  Murrell  Plant-  6.  State  v.  Allen,  48  W.  Va.  154, 
ing  etc.,  Co.,  121  La.  201,  46  So.  210,  35  S.  E.  990,  86  A.  S.  B.  29,  50 
126  A.  S.  R.  320.  L.R.A.  284;  Brown  v.  Beckwith,  58 

3.  Freehling  v.  Bresnahan,  61  Mich.  W.  Va.  140,  51  S.  E.  977,  112  A.  S. 
540,  28  N.  W.  531,  1  A.  S.  R.  617.  R.  955,  1  LJl_A..(N.S.)  778  and  note. 

See  generally,  Homestead.  6.  Note:  Ann.  Cas.  1913C  730,  731. 

4.  McAllister  v.  Robins,  100  Ark.  See  generally,  Domicil,  vol.  9,  p. 
540,  140  S.  W.  732,  Ann.  Cas.  1913C  542,  as  to  the  intention  being  the 
728  and  note;  Grimestad  v.  Lofgren,  governing  factor  where  change  of 
105  Minn.  286,  117  N.  W.  515,  127   domicil  is  made. 

A.  S.  R.  566,  17  LJl.A.(N.S.)   990.       7.  Note:  3  L.R.A.  383. 
Note:  1  L.R.A.(N.S.)  778.  8.  Grimestad  v.  Lofgren,  105  Minn. 
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execution  his  tools,  implehients  or  other  property  necessary  to  enable 
him  to  pursue  his  calling,  is  dependent'  upon  his  malong  use  of 
them  in  the  pursuit  of  his  occupation.  The  object  of  the  exemption 
is  to  enable  him  to  carry  on  his  trade  or  business,  and  not  to  favor 
him  merely  because  he  possesses  a  particular  kind  of  skill  or  learn- 
ing. Therefore,  if  he  voluntarily  abandons  his  occupation,  and  does 
not  contemplate  prosecuting  it,  his  tools,  appliances  and  the  like  lose 
their  exempt  character  and  are  subject  to  attachment  and  execution  * 
Accordingly,  it  has  been  held  that  where  one  leases  his  tools  for 
two  years,  with  the  privilege  on  the  part  of  the  lessees  to  purchase 
them  within  one  year,  and  engages  in  another  occupation,  he  loses 
his  right  to  claim  an  exemption  of  the  tools  from  execution.  Of 
course,  a  temporary  abandonment  of  one's  occupation  will  not  result 
in  a  loss  of  the  right  of  exemption,  when  coupled  with  an  intention 
to  resume  it  as  soon  as  circumstances  will  permit.** 

60.  Contract  Waiving  Exemption. — The  better  reasoning  and 
weight  of  authority  support  the  proposition  that  a  contract  made  at 
the  time  of  incurring  an  indebtedness  waiving  the  debtor's  right  to 
exemptions  is  contrary  to  public  policy  and  invalid.**  The  statutes 
which  allow  a  debtor,  being  a  householder  and  having  a  family  for 
which  he  provides,  to  retain,  as  against  the  legal  remedies  of  his 
creditors,  certain  articles  of  prime  necessity,  to  a  limited  amount,  are 
based  upon  views  of  policy  and  humanity  which  would  be  frustrated 
if  an  agreement  waiving  his  right  could  be  sustained.  If  effect  should 
be  given  to  such  agreements,  it  is  likely  that  they  would  be  generally 
inserted  in  obligations  for  small  demands,  and  in  that  way  the  policy 
of  the  law  would  be  completely  overthrown.  Because  of  a  disposition 
on  the  part  of  some  to  take  undue  advantage  of  another's  extremity 
and  because  also  of  the  readiness  of  men,  under  pressure,  to  make  con- 
tracts which  may  deprive  them  and  their  families  of  articles  indis- 
pensable to  their  comfort,  the  legislature  has  most  wisely  interposed.** 
Some  courts,  however,  have  taken  a  contrary  view  and  sustained  such 

286,  117  N.  W.  515,  127  A.  S.  R.  376,  89  Am.  Dec.  543  and  note.  See 
566,  17  L.E.A.(N.S.)  990.  also  Burke  v.  Finley,  50  Kan.  424, 

9.  Note:  21  Am.  Dec.  549.  31  Pac.  1065,  34  A.  S.  R.  132  and 

10.  Cable  v.  Hoolihan,  98  Minn.  143,  note;  Moxley  v.  Ragan,  10  Bush  (Ky.) 
107  N.  W.  967,  116  A.  S.  R.  348  and  156,  19  Am.  Rep.  61;  Kneettle  v.  New- 
note,  comb,  22  N.  Y.  249,  78  Am.  Dec.  186 

Note :  21  Am.  Dec. M9.  and  note;  Mills  t.  Bennett,  94  Tenn. 

11.  Carter  v.  Carter,  20  Fla.  558,  51  651,  30  S.  W.  748,  45  A.  S.  R.  763; 
Am.  Rep.  618;  Green  v.  Watson,  75  Moraii  v.  Clark,  30  W.  Va.  358,  4 
Ga.  471,  58  Am.  Rep.  479;  Recht  v.  S.  E.  303,  8  A.  S.  R.  66. 

Kelly,  82  Dl.  147,  25  Am.  Rep.  301;       Notes:  13  L.EA.  719;  72  Am.  Deo. 

Maloney  v.  Newton,  85  Ind.  565,  44  742  et  seq. 

Am.  Rep.  46;  Doherty  v.  Ramsey,  1       12.  Kneettle  v.  Newcomb,  22  N.  Y. 

Ind.  App.  530,  27  N.  E.  879,  50  A.    249,  78  Am.  Dee.  186. 

S.  R.  223;  Curtifl  v.  O'Brien,  20  la. 
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agreements;  ^*  but  there  is  later  authority  regretting  the  adoption  of 
tfaAt  view.**  Where  the  right  of  a  debtor  so  to  contract  exists,  a 
waiver  of  exemption  rights  in  a  note  signed  by  a  partner  in  the  firm 
name  is  effectual  as  against  his  individual  property.*'  The  view  that 
a  contract  waiving  exemptions  is  valid  has  been  considered  not  to  ap- 
ply to  a  waiver  of  an  exemption  which  amounts  to  giving  an  inferior 
court  jurisdiction  to  reach  property  by  garnishment,  which  it  could 
not  do  otherwise.**  Under  either  view  it  would  seem  that  where  the 
statute  exempts  property  in  the  absence  of  an  agreement  or  assign- 
ment to  &e  contrary,  no  exemption  can  be  claimed  as  to  a  debt  con- 
tracted to  be  paid  out  of  the  property.*^ 

61.  Creation  of  Lien  on  Exempt  Property. — In  the  absence  of  a 
prohibitory  statute  a  mortgage  or  pledge  of  exempt  property  is  valid, 
and  the  execution  of  such  an  instrument  constitutes  a  waiver  of  the 
exemption  as  to  the  debt  secured.*^  It  has  sometimes  been  provided, 
however,  that  a  mortgage  on  exempt  property  shall  be  invalid  unless 
jointly  executed  by  husband  and  wife ;  *•  but  such  a  provision  has  no 
application  to  a  mortgage  given  for  a  part  of  the  purchase  price  of  the 
mortgaged  property  at  the  time  of  its  sale  by  the  mortg(^ee  to  the 
mortgagor,*"  nor  does  it  apply  to  a  mortgage  given  to  a  third  person 
.vho  furnished  the  money  to  purchase  the  property,  where  it  was  so 
furnished  and  applied  as  a  part  of  the  same  transaction.*  Again, 
where  a  husband,  owning  several  animals  and  having  a  right  to  two 
of  them  as  exempt  from  execution,  executes  a  mortgage  on  two  with- 
out the  consent  or  signature  of  his  wife,  the  animals  so  mortgaged 
must  be  deemed  a  selection  of  those  not  exempt,  and  the  mortgage  is 
valid  under  such  a  statute.' 

62.  Waiver  and  Revocation  of  Waiver. — The  debtor  may  waive  the 
right  of  selection,  as  he  may  waive  the  right  to  all  exemptions,  where 

13.  Brown  v.  Leitch,  60  Ala.  313,  31   70  N.  W.  714,  63  A.  8.  R.  411. 

Am.  Rep.  42  and  note;  Seay  v.  Palm-  18.  Fejavary  v.  Broesch,  52  la.  88, 

er,  93  Ala.  381,  9  So.  601,  30  A.  S.  R.  2  N.  E.  963,  35  Am.  Rep.  26L 

57;   Bowman  v.   Smiley,   31   Pa.   St.  Note:  72  Am.  Dec.  744. 

225,  72  Am.  Dec.  738  and  note.  Aa  to  waiver  by  the  execution  of  a 

The   early   Alabama  cases  may  be  chattel  mortgage,  see  infra,  par.  62. 

accounted  for  by  virtue  of  statutes  not  19.  Reeves  v.  Bascne,  76  Kaa.  333, 

cited.     At  any  rate  this  ia  now  the  91  Pae.  77,  123  A.  S.  R.  137. 

rule  in  that  state  by  virtue  of  statute.  See  generally,  Mobtqaobs,  tar  re- 

Scarbrough  v.  City  Nat.  Bank,  157  quirementa  aa  to  their  execution. 

Ala,  577,  48  So.  62,  131  A.  S.  R.  71.  20.  Boggs  v.  0.  8.  KeUy  Ufg.  Co, 

14.  Firmstone  v.  Mack,  49  Pa.  8t  76  Kan.  9,  90  Pac.  765,  IS  LMJl. 
387,  88  Am.  Dec.  507.  (N.8.)  46L 

15.  Perry  v.  Britt-Garson  Shoe  Co.,  1.  Beach  v.  Pircovid,  84  Kan.  357, 
129  Oa.  560,  59  8.  E.  216,  121  A.  8.  114  Pac.  206,  Ann.  Caa.  1912A  670. 
R.  232.  2.  Harley  v.  Procunier,  115  Mich.  63, 

16.  Firmstone  v.  Mack,  40  Pa.  St.  72  N.  W.  1099,  69  A.  S.  R.  646,  40 
387,  88  Am.  Deo.  507.  L.R.A.  150. 

17.  Mnrdy  ▼.  Skylea,  101  la.  6«, 
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ha  is  entitled  to  select  his  exomptioos  in  lieu  of  certain  other  property.' 
While  the  general  rule  is  that  a  waiver  of  exemption  rig^te  operates 
merely  in  favor  of  the  one  to  whom  the  waiver  is  made,  so  that  a  mort- 
gage of  property  exempt  from  execution  does  not  render  such  prop- 
erty or  Uie  equity  of  redemption  therein  subject  to  execution  by  the 
mortgagor's  creditors,*  there  is  authority  for  the  position  that  a  waiver 
as  to  any  lien  will  inure  to  the  benefit  of  all  prior  liens,'  and  it  will 
ioure  to  the  benefit  of  the  subsequent  lien  so  far  as  to  compel  the 
waiving  creditor  to  resort  first  to  the  exempted  fund.  Under  this  rule, 
however,  a  waiver  will  not  inure  to  the  benefit  of  subsequent  liens, 
beyond  its  own  amount.*  Where  appraisement  laws  are  in  force,  a 
waiver  of  exemption  is  a  waiver  of  appraisement.^  It  is  a  rule  that  a 
contract  to  waive  all  rights  of  exemption  from  execution  applies  only 
to  the  exemption  laws  of  the  state  wherein  the  contract  was  made,  anri 
does  not  deprive  the  debtor  of  the  benefit  of  the  exemption  laws  of 
another  state  in  which  he  is  sued."  A  waiver  of  claim  of  exemption 
arising  fr(«n  the  failure  of  the  owiier  of  attached  property  to  claim 
it  as  exempt  is  revoked  by  a  subsequent  demand  therefor  before  the 
rights  of  third  persons  have  intervened.* 

VI.  Enfoecembnt  of  Right 

63.  Proceedings  in  Which  Asserted. — As  the  primary  object  of  an 
exemption  is  not  merely  to  protect  the  property  of  the  debtor  from 
seizure  by  means  of  the  processes  technically  known  as  "attachment" 
and  "execution,"  but  to  preserve  it  for  the  benefit  of  his  family  against 
any  appropriation  for  the  payment  of  his  debts  not  authorized  by  law 
to  which  he  does  not  consent,**  an  exemption  from  sale  on  execution, 
or  other  iinal  process  of  any  court,  issued  for  the  collection  of  a 
debt,  gives  a  right  to  exemption  from  garnishment,**  as  well  as  from 
seizure  on  a  creditor's  bill,**  or  in  proceedings  supplementary  to  execu- 

3.  Note:  L.R.AJ915D  386.  7.  Bowman  v.   Smiley,  31  Pa.   Bt 

4.  Patten  v.   Smith,   4   Comi.  450,   225,  72  Am.  Dec.  738. 

10  Am.  Dec  166;  Collett  v.  Jones,  2  8.  Seay  v.  Palmer,  93  Ala.  381,  9  So. 

B.  Mon.  (Ky.)  19,  36  Am.  Dec.  586;  601,  30  A.  S.  R.  57. 

Miller  v.  MeCarty,  47  Minn.  321,  50  9.  Johnson  v.  Lang,  71  N.  H.  251, 

N.  W.  235,  28  A.  S.  R.  375.  51  Atl.  908,  93  A.  S.  R.  509. 

5.  Garretf  B  Appeal,  32  Pa.  St  160,  10.  Millington  v.  Laurer,  89  la.  322, 
72  Am.  Dec  779  (waiver  as  to  junior  56  N.  W.  533, 48  A.  S.  R.  385. 
execution   held   to   accrue   to    benefit  See  also  supra,  par.  3. 

of  senior  execution  aa  to  which  exerap-  11.  Williamson   v.   Harris,  57  Ala. 

tion  had  been  elaimed) ;  Miller  V.  Getz,  40,   29   Am.   Rep.   707;    Black   Hills 

135  Pa.  St.  558, 19  Atl.  955,  20  A.  S.  Telegraph,  etc.,  Co.,  v.  Mitchell,  11  6. 

R.  887   and  note.     And  Bee  Marks'  D.  615,  79  N.  W.  999,  74  A.  S.  R. 

Appeal,  34  Pa.  St.  86,  75  Am.  Deo.  830. 

631.  Note:  91  Am.  Dec.  424. 

6.  Note:  30  LJtA.(N.S.)  984,  985.  12.  Note:  Ann.  Cas.  1914B  956. 
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tion.*'  Again,  an  attachment  execution  is  execution  procesa,  and 
exemption  may  be  claimed  against  a  creditor  proceeding  by  such  proc- 
ess as  effectually  as  against  a  creditor  who  comes  with  an  execution  in 
the  ordinary  form.**  Nor  will  an  exemption  from  seizure  by  attach- 
ment, execution  "or"  any  final  process  be  construed  to  mean  "on"  any 
final  process,  so  as  to  allow  seizure  on  mesne  process.*'  Similarly  an 
exemption  from  seizure  on  any  process  of  law  grants  protection  against 
a  statutory  remedy  for  the  collection  of  rent,**  and  where  an  exemption 
is  allowed  in  supplemental  proceedings,  it  must  be  deemed  to  extend  to 
garnishment  and  all  other  proceedings  having  for  their  object  the 
taking  of  the  property  of  the  debtor  and  applying  it  to  the  satisfaction 
of  his  creditor.*'  A  statute  exempting  wages  from  the  process  of  gar- 
nishment has  been  construed  to  exempt  wages  in  the  hands  of  a  sheriff 
under  a  judgment  therefor  from  seizure  under  fieri  facias  by  a  rule  on 
the  sheriff.**  On  similar  principles  a  statute  providing  that  after  the 
issuing  of  execution  against  property,  any  person  indebted  to  tlie  judg- 
ment debtor  may  pay  to  the  sheriff,  the  amount  of  the  debt,  or  so  much 
thereof  as  shall  be  necessary  to  satisfy  the  execution,  and  the  sheriff's 
receipt  shall  be  a  sufficient  discharge  for  the  amount  so  paid,  does  not 
include,  and  should  not  be  applied  to,  a  judgment  for  the  value  of 
exempt  property.*'  Where  a  set-off  is  interposed  in  an  action  the 
plaintiff  may  claim  his  right  of  exemption  in  the  subject  of  the  action, 
under  a  statute  allowing  exemption  from  seizvire  on  execution  or  other 
final  process.*"  Under  a  statute  providing  that  certain  property  shall 
not  be  liable  to  attachment  by  trustee,  garnishee,  or  other  process,  and 
shall  not  be  seized,  taken,  appropriated  or  applied  by  any  legal  or 
equitable  process,  or  by  operation  of  law,  the  court,  in  an  action  for 
divorce,  cannot  enjoin  the  payment  of  the  proceeds  of  the  property  to 
the  defendant,  the  owner  thereof.* 

64.  Kotice  of  Claim  Generally. — There  need  be  no  notice  given  of 
a  claim  of  exemptions  in  the  absence  of  an  express  requirement  in 
the  statute,  or  a  necessary  intendment  thereof.'    In  the  case  of  articles 

13.  Wallace  v.  Lawyer,  54  Ind.  501,  18.  Fox  v.  Betirden,  84  Ga.  304,  10 
23  Am.  Rep.  661.  8.  E.  627,  20  A.  S.  R.  359, 

14.  Strouse  v.  Becker,  38  Pa.  St.  19.  Below  v.  Robbins,  76  Wis.  600, 
190,  80  Am.  Dec.  474  and  note;  Kil-  45  N.  W.  416,  20  A.  S.  E.  89,  8  LJEIA. 
bum  V.  Demming,  2  Vt.  404,  21  Am.  467. 

Dec.  543;  Brown  v.  Beckwith,  68  W.  20.  Note:  50  A.  S.  R.  199.     And 

Va.  140,  51  S.  E.  977,  112  A,  S.  R.  see  Deering  &  Co,  v.  Ruffner,  32  Neb. 

955,  1  L.R.A.(N.S.)  778.  845,  49  N.  W.  771,  29  A.  S.  R.  473. 

Note:  91  Am.  Dec.  424.  1.  Hunt  v.  Branch   Circuit  Judge, 

16.  Lynd  v.  Picket,  7  Minn.  184,  82  141  Mich.  423,  104  N.  W.  724,  113 

Am.  Dee.  79.  A.  S.  R.  542. 

16.  Hodges  V.  Cooksey,  33  Fla.  715,  2.  Winstcad  v.  Hicks,  135  Ky.  154, 
15  So.  549,  24  L.R.A.  812.  121  S.  W.  1018,  135  A.  S.  R.  446; 

17.  Goodwin  v.  Clay  tor,  137  N.  C.  Johnson  v.  Lang,  71  N.  H.  251,  51 
224,  49  S.  E.  173,  107  A.  S.  R.  479,  Atl,  908,  93  A.  S,  R,  509. 

67  L.R.A.  209. 
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plainly  distinguishable  as  exempt  the  officer  must  be  deemed  to  levy 
with  notice  of  their  character,  though  it  is  otherwise  where  they 
are  intermingled  with  other  property.'  Where  a  notice  is  required  it 
may  be  givei^  orally,  in  the  absence  of  a  -statute  requiring  written 
notice.*  Where  notice  is  necessary  the  debtor  must  claim  an  exemp- 
tion  against  every  execution  creditor,  and  if  he  does  not,  there  ii 
nothing  to  prevent  one  execution  creditor  from  levying  on  goods  that 
have  been  set  apart  under  the  process  of  another  creditor,*  unless  the 
officer  had  several  executions  in  his  hands  and  levied  on  the  same 
property  under  all,  in  which  case  a  single  demand  would  be  suffi- 
cient.* All  questions  as  to  the  sufficiency  of  the  claim  of  exemption 
are,  however,  waived  by  the  appearance  of  the  plaintiff  in  garnishment 
and  contest  of  the  claim.'  An  order  made  by  a  court  against  a  gar- 
nishee after  judgment  cannot  be  collaterally  attacked;  but  if  proper 
proceedings  are  had  before  the  payment  of  the  money  to  the  creditor 
to  show  that  it  was  absolutely  exempt,  the  court  should  withhold  the 
money,  and  refuse  to  apply  it  in  satisfaction  of  the  debt.' 

65.  Person  Making  Claim. — The  duty  of  making  a  claim  of  exemp- 
tion rests  primarily  on  the  debtor ; '  and  where  he  is  not  absent  from 
home,  and  is  sui  juris,  the  right  to  select  and  claim  an  exemption  from 
execution  is  not  subject  to  the  control  of  the  wife.  She  is  held  to  have 
a  remedy  only  when  the  husband  fails  to  claim  the  exemption.**  A 
claim  of  exemption  may,  however,  be  inade  by  the  wife  of  the  debtor 
in  case  he  is  incompetent,**  or  is  absent  from  homej  and  in  the  latter 
instance  minor  children  of  the  debtor,  by  their  next  friend,  may  make 
the  claim  for  him  if  they  are  the  persons  in  charge  of  the  property. 
The  fact  that  they  claim  a  personal  exemption  will  be  overlooked,  in 
such  a  case,  and  an  exemption  will  be  allowed  in  the  right  of  the 
debtor.**    The  claim  cannot,  however,  be  made  by  the  debtor's  mort- 

8.  Wo«da  V.  Keyes,  14  Allen  (Mass.)  9.  Noland  v.  Wickham,  9  Ala.  169, 

236,  92  Am.  Dec.  765  and  note;  \an-  44  Am.  Dec.  435;  Williamson  v.  Har- 

derhorst  t.  Bacon,  38  Mich.  669,  31  ris,  57  Ala.  40,  29  Am.   Rep.   707; 

Am.  Rep.  328.  Harley  v.  Procunier,  115  Mich.  53,  72 

4.  Bowman  v.   Smiley,  31  Pa.   St.  N.    W.   1099,   69   A.   S.    R.   546,   40 

225,  72  Am.  Dec.  738.  L.R.A.  150;  Parsons  v.  Evans,  (Okla.) 

6.  Garrett's    Appeal,    32    Pa.    St.  145  Pac.  1122,  L.R.A.1915D  381. 

160,   72    Am.    Dec.    779;    Strouse   v.  10.  Harley  v.  Procunier,  115  Mich. 

Becker,  38  Pa.  St.  190,  80  Am.  Deo.  53,  72  N.  W.  1099,  69  A.  S.  R.  546, 

474.  40  L.R.A.  150. 

6.  Garrett's  Appeal,  32  Pa.  St.  160,  11.  Ecker  v.  Lindskog,  12  S.  D.  428, 
72  Am.  Dec.  779.  81  N.  W.  905,  48  L.R.A.  155. 

7.  Blass  V.  Erber,  65  Ark.  112,  44  12.  White  v.  Swann,  68  Ark.  102, 
S.  W.  1128,  67  A.  S.  R.  907.  66  S,  W.  635,  82  A.  S.  B.  282. 

8.  Union  Pacific  Ry.  Co.  v.  Smersh, 
22  Neb.  751,  36  N.  W.  139,  3  A.  S.  R. 

290. 
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gagee,*'  or  assignee, — the  reason  for  this  being  that  the  ri|^t  of 
exemption  is  personal,  and  is  not  vendible  or  assignable.** 

66.  Special  Statutory  Reqairements. — Some  statutes  require  the 
filing  of  a  schedule  of  exemptions,  and  under  such  statutes  property 
acquired  after  filing  a  schedule  of  exemptions  can  be  claimed  as  ex- 
empt only  by  filing  a  new  schedule.*'  Where  the  debtor  is  required 
to  file  a  schedule  setting  out  his  property  and  specifying  that  which 
he  claims  to  be  exempt,  an  execution  debtor's  claim  that  specific  arti- 
cles are  exempt  may  be  denied,  if  his  schedule  fails  to  make  a  full  dis- 
closure of  all  his  property.**  A  misnomer  in  the  name  of  a  creditor 
in  a  list  of  creditors  filed  in  a  proceeding  to  establish  exemption  rights, 
which  is  slight  and  not  calculated  to  mislead  anyone,  does  not  vitiate 
the  proceedings.*'  A  debtor  claiming  property  levied  on  under  execu- 
tion to  be  exempt  need  not  state  the  extent  of  his  interest  in  the  prop- 
erty, from  whom  acquired,  the  consideration  paid,  and  the  nature  of 
the  interest  claimed  by  the  execution  creditor,  as  is  required  in  the 
case  of  a  claim  to  the  property  by  a  third  person.*' 

67.  Time  and  Manner  of  Making  Claim. — The  time  of  giving  notice 
of  a  claim  of  exemptions,  as  well  as  the  method  to  be  pursued,  is  de- 
pendent on  statute  almost  entirely  and  the  mode  pointed  out  by  stat- 
ute is  exclusive.**  Under  some  statutes  the  claim  may  be  made  at 
any  time  after  the  levy  and  before  the  sale.*'  or,  According  to  some 
statutes,  after  the  appraisers  have  been  summoned,*  or,  under  still 
others,  by  filing  a  schedule  and  claim  of  exemption  and  giving  notice 
thereof  not  less  than  a  specified  number  of  days  before  the  sale.'  Un- 
der a  statute  requiring  that  claim  be  made  before  levy  and  sale,  the 
fact  that  the  sale  is  delayed  by  the  trial  of  the  claim  of  a  third  person 
to  the  property  d,oes  not  defeat  the  right  to  claim  an  exemption  at  any 
time  before  the  sale,  however  long  delayed.'  Where,  however,  due  to 
circumptances  beyond  his  control,  a  debtor  is  prevented  from  giving  the 

13.  Sherribie  v.  Chaffee,  17  R.  I.  20.  Robinson  ▼.  Hughes,  117  Ind. 
195,  21  Atl.  103,  33  A.  S.  R.  863  293,  20  N.  E.  220,  10  A.  S.  R.  43, 
(mortgage  unenforceable  for  failure  3  L.R.A.  383  and  note;  Woods  v. 
to  take  possession).  Bowles,  92  Miss.  843,  46  So.  414,  131 

14.  Eberhart's  Appeal,  39  Pa.  St.  A.  S.  R.  559;  State  v.  Carson,  27 
509.  80  Am.  Dec.  536.  Neb.  501,  43  N.  W.  361,  20  A.  S.  R. 

15.  Bavley  v.  Laster,  82  Ark.  236,  681,  9  L.R.A.  523;  State  v.  Gardner, 
101  S.  W.  755,  118  A.  S.  R.  64,  12  32  Wash.  550,  73  Pac.  690,  98  A.  S. 
Ann.  Gas.  332, 10  L.R.A.(N.S.)  983.  R.  858. 

16.  Parris  v.  Gross,  75  Ark.  391,  Notes:  77  Am.  Dec.  79;  L.R.A. 
87  S.  W.  633,  5  Ann.  Cas.  616.  191 5D   395,  397. 

17.  Gamble  v.  Central  Railroad,  etc.,  1.  Bowman  v.  Smiley,  31  Pa.  St. 
Co.,  80  Ga.  595,  7  S.  E.  315, 12  A.  S.  225,  72  Am.  Dec.  738. 

R  276  2.  Driggs'  Bank  v.  Norwood,  49  Aik. 

18.  Stp.ruian  v.  Hann,  ICO  Ta.  356,   136,  4  S.  W.  448,  4  A.  S.  R.  30. 
141  N.  W.  934,  46  L.R.A.(N.S.)  287.       3.  Boylston  v.  Rankin,  114  Ala.  408, 

19   Driggs'   Bank   v.  Norwood,   49    21  So.  995,  62  A.  S.  R.  111. 
Ark.  136,  4  S.  W.  448,  4  A.  S.  R.  30. 
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required  notice,  he  may  have  relief  by  applying  to  the  court  to  stay 
the  proceedings.*  And  it  has  been  held  that  the  sickness  of  the  debtor 
excuses  the  giving  of  a  formal  notice  at  the  proper  time  where  the 
judgment  creditor  is  fully  aware  of  his  claim.'  Funds  in  the  hands 
of  a  garnishee  may  be  claimed  as  exempt  by  the  debtor  even  aftei 
judgment  against  the  garnishee,  but  the  funds,  if  paid  by  the  garnishee 
in  satisfaction  of  the  judgment,  cannot  be  recalled  by  the  debtor  under 
his  claim  of  exemption.*  And  where  money  is  in  court  in  pursuance 
of  garnishment  proceedings,  the  debtor  may  properly  move  the  court 
for  an  order  to  compel  the  payment  thereof  to  him,  it  being  exempt.' 
The  decisions  are  in  conflict  as  to  whether  it  is  necessary  for  the  debtor, 
if  be  has  property  subject  to  levy  other  than  that  levied  upon,  to  make 
a  tender  of  the  other  property  to  the  officer  as  a  condition  of  selecting 
that  levied  upon  as  exempt  Some  authorities  hold  that  such  tender  is 
not  necessary  if  the  debtor  has  not  concealed  or  disposed  of  the  other 
property,  so  as  to  prevent  a  levy  thereon;  while  other  d>.-cision8  are 
to  die  effect  that  the  debtor  is  required  to  surrender  or  tender  other 
property  subject  to  levy  and  sale  in  lieu  of  that  levied  upon,  if  he 
selects  the  latter  as  exempt,  and  such  selection  is  necessary  to  render 
it  exempt' 

68.  Selection  of  Exemption  Generally. — ^Where  a  judgment  defend- 
ant, having  more  property  of  a  certain  class  than  is  exempt  by  stat- 
ute, desires  to  claim  his  exemptions  out  of  the  whole,  it  is  his  duty  to 
promptly  inform  the  officer  holding  process,  of  the  particular  prop- 
erty selected  and  claimed  as  exempt  from  levy.  If  the  debtor  refuses 
or  neglects  to  select  the  exempt  property,  the  officer,  in  levying  an 
execution,  may  do  so  for  him ; '  and  sometimes  under  the  btatute  it 
is  the  duty  of  the  officer  to  do  so."  If  the  debtor's  property  does  not 
exceed  in  value  the  amount  exempted,  a  selection  is  not  required ;  for 
in  such  case  the  statute  attaches  the  exemption  as  absolutely  and  un- 
conditionally as  if  the  particular  property  was  specially  designated  and 
declared  exempt.^^  Hence  it  is  well  established  that  no  selection,  as 
distinguished  from  a  claim  of  exemption,  by  the  debtor,  is  necessary 

4.  Driggs'  Bank  v.  Norwood,  49  Aric.       10.  See  infra,  par.  69. 
136,  4  S.  W.  448,   4  A.  S.  R.  30.  11.  Nance   v.   Nance,   84  Ala.   375, 

6.  Haswell  v.  ParBons,  15  Cal.  266,  4  So.  699,  5  A.  S.  R.  378;  Harrington 

76  Am.  Dec.   480    (claim   previously  v.  Smith,  14  Colo.  376,  23  Pac.  331, 

made  under  another  judgment);  Doh-  20  A.  S.  R.  272;  Everett  v.  Herrin, 

erty  v.  Ramsey,  1  Ind.  App.  530,  27  46  Me.  357,  74  Am.  Dec.  455;  Lvnd 

N.  E.  879,  50  A  8.  R.  223  (assign-  v.  Picket.  7  Minn.  184,  82  Am.  Dec. 

ment  for  benefit  of  creditor).  79;  Hatch  v.  Bartle,  45  Pa.  St.  168, 

6.  Blass  V.  Erber,  65  Ark.  112,  44  84  Am.  Dec.  484;  Oilman  v.  Williams, 
8.  W.  U28,  67  A.  8.  R.  907.  7  Wis.  329;  76  Am.  Dec.  219  and  note, 

7.  Williamson  v.  Harris,  57  Ala.  40,  overruled  on  another  point  by  Russell 
29   Am.   Rep.   707.  v.  Lennon,  39  Wis.  670,  20  Am.  Rep. 

8.  See  infra,  par.  69.  60. 

9.  Note:  L.R.A1916D  389. 
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to  render  the  oflBcer  liable  for  levying  on  part  or  all  of  the  property, 
where  the  debtor  does  not  own  property  in  excess  of  the  number  of 
chattels  or  the  amount  in  value  allowed  him  by  law  as  exempt.*'  If 
a  debtor  having  a  number  of  animals  and  entitled  to  select  some  of 
them  as  exempt  from  execution  removes  part  from  the  state  of  his 
residence  into  another  state,  he  thereby  makes  his  election  to  claim  as 
exempt  the  property  thus  removed,  and  consequently  subjects  to  execu- 
tion animals  remaining  in  the  state  of  hia  residence,  unless,  after 
they  are  levied  upon,  he  selects  them  as  exempt  and  thereupon  returns 
and  submits  to  execution  the  other  property.**  Creditors  who  w«re  not 
parties  to  a  selection  of  exempt  property  by  the  debtor  are  not  bound 
thereby,  but  may  levy  execution  on  such  property,  subject  to  the 
debtor's  right  to  have  his  exemptions  set  ofiF  to  him.** 

69.  Duty  of  Levying  Officer. — The  duty  of  the  debtor  to  select 
what  articles  he  claims  as  exempt,  which  is  considered  in  the  pre- 
ceding paragraph,  defines  the  duty  of  a  levying  officer  with  reference 
to  the  debtor's  exemptions.  If  no  selection  is  required  by  the  debtor 
then  the  officer  is  bound  to  take  notice  of  his  rights  in  making  a 
levy.**  If,  however,  a  selection  by  the  debtor  is  necessary  then  the 
officer  may  levy  on  all  of  the  debtor's  property  and  he  is  liable  only 
for  disregarding  a  claim  subsequently  made  by  the  debtor  in  a  proper 
manner.**  Under  some  statutes  the  levying  officer  is  bound  to  notify 
the  debtor  of  his  right  to  exemptions,  or  to  make  an*  appraisal  and 
set  ofif  the  debtor's  exemptions,  in  which  case  the  duty  of  the  sheriff 
is  dear.  He  must  obey  the  statute.*^  It  is  a  rule  in  some  juris- 
dictions that  a  sheriff  refusing  to  allow  a  claim  of  exemption  made  on 
the  day  of  sale,  and  proceeding  with  the  sale,  where  several  articles 
are  levied  on,  one  of  which  may  be  claimed  as  exempt,  does  not  become 
a  trespasser  ab  initio  unless  the  debtor  tenders  in  lieu  of  that  claimed 
other  property  which  is  of  equal  value,  or  palpably  su&cient  to  dis- 
charge the  debt,  or  which  is  the  only  property  which  the  sheriff  could 
have  levied  on  if  the  exemption  had  been  claimed  before  levy.*" 
Other  authorities  hold  that  a  tender  is  not  necessary  as  a  condition  of 
selecting  as  exempt  that  levied  upon,  if  the  debtor  has  not  concealed 
or  disposed  of  such  other  property  so  as  to  prevent  a  levy  thereon.*' 

12.  Note:  L.E.A.1915D  392.  17.  McCoy  v.  Brennan,  61  Mich.  362, 

13.  Rogers  v.  Ayers,  119  Tenn.  340,  28  N.  W.  129,  1  A.  S.  R.  689;  Hutch- 
104  S.  W.  521,  123  A.  S.  R.  725.  inson  v.  Whitmore,  90  Mich.  255,  61 

14.  McCansey  v.  Hoeh,  159  Mich.  N.  W.  451,  30  A.  S.  R.  43L 

570,  124  N.   W.  570,  18  Ann.   Gas.  Notes:  95  A.  S.  R.  119;  LJR.AJ915D 

945.  391. 

15.  Note:  95  A.  S.  R.  118.  18.  McGee  v.  Anderson,  1  B.  Mon. 

16.  McGee  v.  Anderson,  1  B.  Mon.  (Ky.)  187,  36  Am.  Dec.  570.  And  see 
(Ky.)  187,  36  Am.  Dec.  570;  Stern  v.  People  v.  Palmer,  46  111.  398,  95  Am. 
Riches,  HI  Wis.  591,  87  N.  W.  555,  Dec.   418. 

87  A.  S.  R.  892.  Note:  UR.A.1915D  394. 

Note:  95  A.  S.  R.  118, 119.  19.  Note:  L.R.A.1915D  394. 
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An  officer,  although  indemnified,  is  not  bound  to  levy,  if  in  good  faitii 
he  believes  the  property  exempt,  or  that  the  levy  would  be  illegal,'* 
and  he  cannot  question  the  truth  of  a  proper  schedule  duly  verified.* 

70.  Successive  Claims  to  Exemption. — A  debtor  is  not  entitled  to 
succ^sive  or  double  exemptions  as  against  the  same  creditor.*  In  the 
case  of  an  exemption  of  property  of  a  specified  value,  when  exemption 
has  been  once  claimed,  and  property  to  the  statutory  value  has  been 
selected  and  set  ofiF  to  the  judgment  debtor,  so  long  as  such  property 
is  retained  by  him  undiminished  in  value,  he  is,  of  course,  without 
right  to  further  exemption.  But  where  the  property  so  set  off  and 
allowed  to  him  has  been  consumed,  or  used  by  the  judgment  debtor  in 
the  maintenance  and  support  of  himself  and  family — which  is  but 
the  rightful  application  of  such  exempt  property  to  ite  intended  use — 
he  may  subsequently,  even  as  against  the  same  judgment,  maintain 
a  claim  for  an  exemption  under  the  statute,  though  he  cannot,  at  any 
one  time,  hold  as  exempt  property  in  excess  of  that  authorized  by 
statute.* 

71.  Use  of  Force  by  Ezemptioner. — ^It  has  been  decided  that  where 
an  officer  attempts  to  levy  on  exempt  property,  after  being  informed  of 
the  fact,  he  is  a  trespasser,  and  the  owner  may  employ  as  much  force 
aa  is  necessary  to  prevent  the  levy;  but  he  is  liable  if  he  uses  more 
force  than  is  necessary.*  And  a  debtor  who  so  resists  an  officer  is 
not  guilty  of  the  offense  of  resisting  an  officer  in  the  service  of  proc- 
ess. Were  the  contrary  rule  to  prevail  it  is  reasoned  that  every  poor 
debtor  would  be  at  the  mercy  of  the  sheriff  and  constabulary  of  the 
county,  and  the  statutory  benefits  intended  by  the  exemption  would 
be  of  httle  avail.  No  officer  can  be  legally  authorized  to  invade 
private  rights  in  any  such  manner.'  This  view  is  opposed,  however, 
as  a  mistaken  and  dangerous  one,  since  its  maintenance,  it  is  said, 
would  make  each  claimant  the  judge  of  the  merits  of  his  own  cleiim.* 

72.  Injunction  against  Suit  in  Foreign  State. — A  creditor  who 
attempts  to  evade  the  exemption  laws  of  his  state  by  resort  to  proceed- 
ings in  the  court  of  another  state,  against  the  property  of  a  debtor 
who  is  a  resident  of  the  state  of  the  creditor's  domicil,  may  be  enjoined 
by  the  courts  of  the  latter  state  from  prosecuting  his  suit  in  the  foreign 

20.  Coville  V.  Bentley,  76  Mich.  248,  fact  that  a  debtor  has  already  had  one 

42  N.  W.  116,  15  A.  S.  B.  312  and  exemption    does   not   necessarily   cat 

note.  off  his  right  to  another  if  made  in  good 

1.  Note:  3  L.R.A.  383.  faith  and  the  statute  permits). 

2.  Rivet  ▼.  George  M.  Murrell  Plant-  4.  State  v.  Johnson,  12  Ala.  840, 
ing,  etc.,  Co.,  121  La.  201,  46  So.  46  Am.  Dec.  28^.  And  see  State  v. 
210,  126  A.  S.  R.  320.  Morgan,  25  N.  C.  186,  38  Am.  Dec. 

3.  Hart  v.  Cole,  73  Ohio  St.  267,  714. 

76  N.  E.  940, 4  Ann.  Caa.  217  and  note.       5.  People  v.  Clements,  68  Mich.  655, 

Bnt  see  4  Ann.  Caa.  220  note  (eit-   36  N.  W.  792,  13  A.  S.  R.  373. 
ing  authority  to  the  effect  that  the       6.  Note:  75  Am.  Dec.  645. 
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jurisdiction,'  or  from  attempting  to  satisfy  a  judgment  in  a  foreign 
state  out  of  property  temporarily  and  neoeesarily  within  such  state.* 
Where,  however,  a  debtor  and  Mb  creditor  are  domiciled  in  different 
states,  and  the  OTeditor  in  the  courts  of  his  own  domiedl  proceeds  to 
attach  the  property  of  the  debtor  which  is  exempt  by  the  law  of  tiie 
latter's  domicil,  the  courts  of  the  debtor's  domicU  will  not  enjoin  the 
creditor  from  proceeding,  even  though  he  is  temporarily  found  within 
their  jurisdiction,*  or  even  thou^  the  effect  of  the  suit  naay  be  to  de- 
prive the  defendant  of  his  exemptions  under  the  law  of  his  domicil.** 
Nor  will  a  court  of  the  foreign  state  in  which  it  is  sought  to  reach  a 
debtor's  property  enjoin  the  creditor  on  the  ground  of  the  exemption 
rights  of  the  debtor  at  his  domicU,  even  though  the  suit  is  at  the 
instance  of  one  to  whom  the  claim  was  assigned  in  violation  of  a 
statute  of  the  domicil  of  the  debtor  and  original  creditor.^* 

73.  Right  of  Action  for  Evasion  of  Exemption  Rights  Generally. — 
Where  an  injunction  has  been  obtained  prohibiting  a  creditor  from 
subjecting  exempt  property  to  the  payment  of  his  debt  in  a  foreign 
state,  and,  in  violation  of  the  injunction,  the  creditor  has  appropriated 
the  fund  in  dispute,  the  court  may  render  judgment  against  him  for 
the  amount  so  appropriated.^*  While  there  is  good  authority  for  the 
proposition  that  if  no  injunction  has  been  obtained  and  the  judgment 
is  collected  the  debtor  cannot  recover  damages  for  the  evasion  of  his 

7.  Anen  v.  Baehanan,  97  Ala.  399,  Wis.  161,  61  N.  W.  761,  46  A.  8.  B. 

11  So.  777,  38  A.  S.  E.  187;  Griffith  824,  30  LJl-A..  360. 

▼.  Langsdale,  53  Ark.  71,  13  S.  W.  Notes:  91  Am.  Dec.  424;  2  A.  8. 

733,  22  A.  8.  B.  182;  Greer  v.  Cook,  B.  242;  59  A.  S.  B.  883;  16  Ann. 

88  Ark.  93,  118  8.  W.  1009,  16  Ann.  Cas.  673. «. 

Cas.  671  and  note;  Harwell  v.  Sharp,  8.  Mumper  v.  Wilson,  72  'la.  163, 

85  Ga.  124, 11  6.  E.  561,  21  A.  S.  B.  33  N.  W.  449,  2  A.  S.  E.  238  and  note. 

149,  8  L.E.A.  614;  Bnrlington,  etc.,  9.  Griffith  v.  Langsdale,  53  Ark.  71, 

R.   Co.  V.   Thompson,  31  Kan.   180,  13  8.  W.  733,  22  A.  8.  E.  182  and 

1  Pae.  622,  47  Am.  Bep.  497;  Stewart  note;  Greer  v.  Cook,  88  Ark.  93,  113 

V.  Thompson,  97  Ky.  575,  31  S.  W.  8.  W.  1009,  16  Ann.  Caa.  671  and 

133,  63  A.  8.  B.  431,  36  LJtA.  682;  note. 

Eeyser  v.  Biee,  47  Md.  203,  28  Am.  Notes:  122  A.  S.  E.  464;  16  LJLA. 

Eep.  448;  Praick  v,  Hinkey,  122  Minn.  (N.S.)  1010  et  seq. 

24,    141    N.    W.    1096,    46    LJB.A.  10.  Greer  v.  Cook,  88  Aik.  93,  113 

(N.S.)    695;  Wierse  v.  Thomas,  145  S.  W.  1009,  16  Ann.  Caa.  671,  and 

N.  C.  261,  69  8.  E.  58,  122  A.  S.  R.  note. 

446  and  note,  15  LJajL(N.S.)  1008  11.  National  Tnbe  Co.  v.  Smith,  57 

and  note;  Anders<m  v.  Canaday,  37  W.  Va.  210,  50  S.  E.  717,  110  A.  8. 

Okla.  171,  131  Pae.  687,  Ann.  Cas.  R.  771, 1  L.R.A.(N.S.)  196. 

1915D      714,      L.B.AJ.916A      1186;  12.  Griggs  v.  Docter,  89  Wis.  161, 

Sweeney  v.  Hnnter,  146  Pa.  St.  363,  61  N.  W.  761,  46  A.  8.  B.  83A,  SO 

22  AtL  653,  14  L.BJk..  694;   Moton  L.R.A.  360. 

V.  Hull,  77  Tex.  80,  13  8.  W.  849,  Note:  122  A.  8.  B.  463. 
8  L.E.A.  722;  Griggs  ▼.  Doeter,  89 
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exemption  rights,*'  a  contrary  rule  is  very  strongly  maintained  by 
some  courts.** 

74.  Validity  of  Statute  Prohibitiiig  Evasion  of  Exemption. — 
Statutes  have  been  enacted  in  many  jurisdictions  prohibiting  the  as- 
signment to  nonresidents  of  claims  against  wage  earners  for  the  pur- 
pose of  evading  their  right  to  exemptions,  and  such  a  provision  has 
been  considered  not  to  be  an  unconstitutional  interference  with  liberty, 
or  a  grant  of  special  privileges  or  immunities,  or  a  deprivation  of  prop- 
erty without  due  process  of  law.**  Nor  does  such  a  statute  deny  full 
faith  and  credit  to  the  proceedings  of  the  courts  of  the  state  in  which 
the  assignee  may  recover  judgment  Providing  for  the  recovery  of 
costs  and  expenses,  and  an  attorney's  fee,  in  an  action  against  a 
eieditor  who  has  sent  his  claim  out  of  the  state  to  avoid  the  exemp- 
ttm  laws,  does  not  unconstitutionally  impose  a  penalty.  As  the  em- 
ployees oi  persons  or  corporatioDS  engaged  in  interstate  business  are 
the  persons  usually  injured  by  the  acts  sought  to  be  remedied  by  u 
statute,  it  may  be  confined  to  such  cases,  without  being  class  legis 
lation.  Provisions  for  a  rig^t  of  action  against  a  creditor  who,  to 
avoid  exemption  laws,  sends  his  claim  out  of  the  state  to  be  sued,  and 
fixing  a  penalty  therefor,  may  constitutionally  be  included  in  a  stat- 
ute such  as  one  entitled,  "An  Act  to  provide  better  protection  for  the 
earnings  of  laborers,  servants,  and  other  employees  of  corporations, 
firms,  or  individuals  engaged  in  interstate  business."**  Such  a  statute 
applies  to  a  case  where  the  debt  was  incurred  before  the  passage  of  the 
act,  and  was  assigned  after  its  passage  for  the  purpose  of  evading  the 
exemption  laws  of  the  state,  and  giving  it  such  operation  does  not 
impair  the  obligation  of  contracts.*' 

75.  Right  of  Action  and  Liability  under  Statutes. — One  who  vio- 
lates a  penal  statute  forbidding  the  assigning  of  a  claim  against  a  wage 
earner  out  of  the  state  for  collection  where  employer  and  employee 
are  both  found  in  the  state,  and  the  wages  are  exempt  from  execution, 
is  liable  in  a  civil  action  for  the  damages  thereby  inflicted  upon  the 

13.  HarweU  v.  Sharp,  85  Oa.  124,  ter,  37  Neb.  267,  55  N.  W.  867,  40 
11  S.  E.  561,  21  A.  S.  R.  149,  8  A.  S.  R.  486,  23  L.R.A.  650  (colorable 
L.R.A.  514.  assignment  to  nonresident). 

Note:  36  L.R.A.  682.  IB.  Markley  v.  Murphy,  180  Ind.  4, 

14.  Stark  v.  Bare,  39  Kan.  100,  17  102  N.  E.  376,  47  LJIA.(N.S.)  689 
Pac.  826,  7  A.  S.  R.  537;  Stewart  v.  and  note;  Sweeney  v.  Htrnter,  146 
Thompson,  97  Ky.  575,  31  S.  W.  133,  Pa.  St.  363,  22  Atl.  653,  14  L.R.A. 
53  A.  S.  R.  431,  38  L.R.A.  582  (in  594. 

this  case  an  injunction  had  been  ob-  16.  Singer  Mfg.  Co.  v.  Fleming,  39 

tained  but  the  coort  apparently  did  Neb.  679,  58  N.  W.  226,  42  A.  S.  R. 

not    consider    that    fact    material) ;  613,  23  L.R.A.  210,  followed  in  Bishop 

Chicago,   etc.,   R.   Co.   v.   Moore,   31  v.  Middleton,  43  Neb.  10,  61  N.  W.  129, 

Neb.  629,  48  N.  W.  476,  28  A.  S.  R.  26  L.R.A.  445. 

634    (assignment    to    nonresident    to  17.  Bishop   v.   Middleton,  43   Neb. 

erada  ezemptton) :  O'Connor  v.  Wal-  10,  61  N.  W.  129,  26  L.R.A.  445. 
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ivage  earner.**  Statutes  giving  a  right  of  action  against  a  creditor 
who  assigns  his  claim  to  a  nonresident  to  avoid  exemption  laws  some- 
times provide  that  the  institution  of  garnishment  proceedings  shall 
be  prima  facie  evidence  of  an  evasion  of  the  exemption  laws.**  The 
right  of  action  given  by  such  a  statute  exists  only  in  case  of  an  as- 
signment with  intent  to  evade  the  exemption  of  the  debtor,  and  not  in 
the  case  of  an  absolute  sale.  Nor  does  a  statute  against  "sending" 
a  claim  out  of  the  state  apply  in  the  case  of  a  resident  creditor 
sending  a  claim  to  the  state  of  the  residence  of  his  debtor.*'  It  has 
been  held  that  such  a  statute  is  applicable  to  a  foreign  corporation 
which  sends  a  claim  against  a  resident  debtor  out  of  the  state  for  suit.* 
Where  a  statute  prohibits  an  assignment  only  in  the  case  of  employees 
of  corporations  engaged  in  interstate  business,  the  corporations  so 
referred  to  are  those  doing  business  and  employing  persons  within 
the  state  and  having  in  another  state  such  situs  as  to  permit  garnish- 
ment proceedings  against  them  therein.*  The  rule  is  that  statutes 
of  the  nature  of  those  here  under  consideration  will  not  be  given 
effect  in  a  foreign  state.* 

76.  Form  of  Action  for  Violation  of  Rights. — A  rule  is  stated  that 
a  debtor  cannot  claim  any  part  of  the  proceeds  of  the  sale  of  his 
exempt  property,  but  must  bring  an  independent  action  for  damages.* 
Where  an  officer  sells  exempt  property  in  disregard  of  the  debtor's 
rights  he  may  be  sued  in  trover,'  trespass,*  or  case.'  Whether  an 
action  of  replevin  may  be  maintained  to  recover  exempt  property  seized 
for  its  owner's  debts  is  a  question  on  which  the  authorities  are  divided. 
While  some  courts  have  taken  the  position  that  the  action  will  lie, 
as  the  property  is  not  in  custodia  legis,*  other  courts  have  held  that 
the  property  is  in  custodia  legis  and  that  the  action  will  not  lie,  the 
rule  applicable  in  the  case  of  the  seizure  of  the  property  of  a  third  per- 

18.  MaiUev  v.  Murphy,  180  Ind.  6.  McCoy  v.  Brennan,  61  Mieh.  362, 
4,  102  N.  B.  376,  47  L.E.A.(N.S.)  28  N.  W.  129,  1  A.  S.  E.  589;  Van 
689.  Dresor  v.  King,  34  Pa.  St  201,  76 

19.  Bishop  T.  Middleton,  43  Neb.  Am.  Dec.  643  and  note;  Dow  v.  Smith, 
10,  61  N.  W.  129,  26  L.R  A.  445.  7  Vt.  465,  29  Am.  Dec.  202. 

20.  Note:  47L.BA.(N.S.)  689,690.  Notes:   95  A.   S.  R.  119;  btit  see 

1.  Singer  Mfg.  Co.  v.  Fleming,  39  75  Am.  Dec.  646,  citing  authority  to 
Neb.  679,  58  N.  W.  226,  42  A.  S.  B.  the  contrary. 

613,  23  L.RA.  210.  See  generally.  Trespass. 

2.  Bishop  V.  Middleton,  43  Neb.  10,  7.  VanDresor  v.  King,  34  Pa.  St. 
61  N.  W.  129,  26  L.R.A.  445.  201,  75  Am.  Dec.  643  and  note.    But 

5.  Note:  47  LJIA..(N.S.)  692.  see  Dow  v.  Smith,  7  Vt.  465,  29  Am. 
4.  Marks's  Appeal,  34  Pa.  St.  36,   Dec.  202. 

75  Am.  Deo.  631.  8.  Oilman  v.  Williams,  7  Wis.  329, 

Note :  75  Am.  Dec.  645.  76  Am.  Dee.  219,  overruled  on  another 

6.  Oliver  v.  Wilson,  8  N.  D.  590,  point  by  Russell  v.  Lennon,  39  Wis. 
80  N.  W.  757,  73  A.  S.  R.  784.  570.  20  Am.  Rep.  60. 

Notes:  76  Am.  Dec.  645;  95  A.  S.       Notes:  20  Am.  Dec.  699;  75 
R.  119.  Dec.  646;  95  A.  S.  R.  119. 

See  generally,  Taovsa.  See  generally,  Replkvik. 
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son  not  applying.*  Of  course  in  jurisdictions  where  statutes  have 
been  enacted  permitting  the  maintenance  of  replevin  for  property  in 
custodia  legis  the  action  will  lie  to  recover  exempt  property.**  Al- 
though there  is  some  division  on  the  subject,  it  is  the  better  and  more 
general  rule  that  an  injunction  will  not  lie  to  restrain  a  sale  of  exempt 
property,  but  the  debtor  should  make  his  claim  of  exemption  in  the 
executi(»i  proceedings,  or  rely  on  his  remedy  by  an  action  for  dam- 
ages,** except  where  the  property  has  a  certain,  special,  extraordinary, 
and  unique  value,  impossible  to  be  compensated  for  by  damages.*' 
Some  courts  have  -adopted  the  view  that  the  repeated  prosecution  ot 
writs  of  garnishment  to  reach  wages  alleged  to  be  exempt  will  not 
be  enjoined  on  the  ground  that  the  purpose  of  the  creditor  is  to  annoy 
and  harass  the  complainant  and  tie  up  his  wages.  His  remedy,  if 
any,  is  at  law  for  a  malicious  abuse  of  process  or  in  the  garnishment 
proceedings.**  Other  courts,  however,  have  held  that  an  injunction 
will  issue  in  such  a  case.**  An  action  in  the  nature  of  malicious 
prosecution  will  lie  against  one  who  maliciously,  and  without  probable 
cause,  garnishes  exempt  earnings  of  his  judgment  debtor;  and  there 
is  malice  and  want  of  probable  cause  where  the  creditor  knows  such 
earnings  to  be  exempt,  but  seeks  to  coerce  the  debtor  into  payment, 
out  of  his  exemption,  to  avoid  discharge  by  his  annoyed  employer.*' 
It  would  seem  clear  that  mandamus  will  not  lie  to  compel  an  ofBcer 
to  set  apart  property  as  exempt,**  there  being,  as  already  shown, 
other  adequate  remedies;  nevertheless  some  courts  have  held  that 
mandamus  will  lie.*' 

9.  Hawk  V.  Lepple,  51  N.  J.  L.  208,   erally,  Ikjunotions,  as  to  where  this 
17  Atl.  351, 14  A.  S.  R.  677,  4  L.R.A.   remedy  applies. 

48;  Oliver  v.  Wilson,  8  N.  D.  590,  80  12.  Parsons   v.   Hartman,   25   Ore. 

N.  W.  757,  73  A.  S.  R.  784  (stating  647,  37  Pac  61,  42  A.  S.  B.  803,  30 

common  law  rule).  L.R.A.  98. 

10.  Oliver  v.  Wilson,  8  N.  D.  590,  13.  Baxley  v.  Laster,  82  Ark.  236, 
80  N.  W.  757,  711  A.  S.  R.  784.  101  S.  W.  755,  118  A.  S.  R.  64,  12 

11.  Driggs'   Bank   of  Norwood,  49  Ann.   Gas.  332  and  note,  10  L.R.A. 
Ark.  136,  4  S.  W.  448,  4  A.  S.  R.  30;  (N.S.)  983. 

Baxley   v.  Laster,  82  Ark.  236,  101  14.  Seiver   v.   Union   Pac.   R.    Co., 

S.  W.  755,  118  A.  S.  R.  64,  12  Ann.  68  Neb.  91,  93  N.  W.  943, 110  A.  S.  R. 

Cas.  332, 10  L.R.A.(N.S.)  983;  Sturges  393,  61  L.R.A.  319, 

V.  Jackson,  88  Miss.  508,  40  So.  547,  Note:  10  L.R.A.(N.S.)  983. 

U7  A.  S.  B.  754,  6  L.R.A.(N.S.)  491;  15.  Nix  v,  Qoodhill,  95  la.  282,  63 

Parsons   v.   Hartman,   25   Ore.   547,  N.  W.  701, 58  A.  S.  R.  434. 

37  Pac.  61,  42  A.  S.  R.  803,  30  L.R.A.  See  generally,  MAuaous  Proskcu- 

98  and  note.  tiok. 

Contra:  Hodges  v.  Cooksey,  33  Fla.  16.  Oliver  v.  Wilson,  8  N.  D.  590, 

715, 15  So.  549,  24  L.R.A.  812  (statute  80  N.  W.  757,  73  A.  S.  R.  784. 

permitting  injunction) ;  Smith  v.  Quf-  17.  State  v.  Gardner,  32  Wash.  550, 

ford,  36  Fla.  481,  18  So.  717,  51  A.  73  Pac.  690,  98  A.  S.  R.  858  and  note. 

8.  R.  37.  See    generally,    Makdamus    as    to 

Note:  30  L.R.A.  99,  100.    See  gen-  where  this  remedy  will  lie. 
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77.  Jurisdiction;  limitation  of  Actions. — ^While  there  is  authority 
to  the  effect  that  where  exempt  properiiy  has  been  seized  by  an  officer 
acting  under  process  issued  from  a  federal  court,  an  action  to  recover 
the  same  may  be  maintained  in  a  state  court,  as  the  property  being 
wrongfully  seized  is  not  in  custodia  legis,^*  there  is  authority  disput- 
ing the  soundness  of  this  proposition.^'  An  action  against  a  judgment 
creditor  for  directing  the  sale  of  exempt  property  is  governed  by  the 
statutory  provisions  relating  to  actions  for  taking  personal  property, 
but  an  action  against  the  sheriff  for  making  the  seizure  and  sale  is 
governed  by  the  statute  relating  to  actions  against  a  sheriff  upon  a 
liability  incurred  by  doing  an  act  in  his  ofBcial  capacity.*" 

78.  Conditions  Precedent. — Whore  property  specifically  exempt  is 
seized  by  an  officer,  an  action  for  conversion  will  lie  without  a  demand, 
as  the  original  taking  is  wrongful.^  In  order,  however,  to  fix  a  lia- 
bility upon  a  sheriff  for  a  wrongful  levy  upon  an  exempt  judgment, 
he  should  be  given  proper  notice,  or  a  demand  should  be  made  upon 
him  before  suit  is  brought  unless  prevented  by  his  own  conduct. 
By  the  necessity  of  proof  a  demand  is  di?pen.«ed  with  where  the 
moneys  are  prematurely  paid  over  or  applied  on  the  execution  before 
the  levy  is  completed.* 

79.  Persons  by  and  against  Whom  Action  May  Be  Maintained. — 
Ordinarily  an  action  for  the  violation  of  the  exemption  rights  of  a 
debtor  must  be  brought  by  him,  and  not  by  his  agent,  bailee,  or 
assignee  in  insolvency.*  But  a  tenant  in  common  of  property  sever- 
able in  nature,  may  alone  maintain  an  action  to  enforce  his  exemption 
rights  therein.*  The  plaintiff  in  a  suit  is  not  liable  in  damages  for  the 
seizure  and  sale,  by  the  officer  to  whom  the  writ  is  delivered,  of  prop- 
erty exempt  from  execution,  where  there  is  no  evidence  to  show  that 
he  directed  the  levy  or  in  any  way  participated  in  the  seizure,  or  that 
he  ever  received  the  proceeds  of  the  sale,  or  in  any  manner  ratified  tlia 
seizure  under  the  writ.  When  he  places  a  writ  in  the  hands  of  an 
officer  for  service,  he  is  presumed  to  intend  that  no  action  shall  be 
taken  thereunder  not  authorized  by  its  terms.*  And  in  the  absence 
of  any  participation  in  the  wrongful  acts  of  the  officer,  the  judgment 
creditor  may  bid  at  the  sale,  or  take  the  money  derived  from  it  with- 
out indorsing  the  correctness  of  the  officer's  action,  or  making  himself 
responsible  therefor  to  the  officer  who  is  subsequently  mulcted  in  dam- 

18.  Oilman  v.  Williams,  7  Wis.  329,  2.  Wylie  v.  Grundysen,  61  Minn. 
76  Am.  Deo.  219,  overruled  on  another  360,  53  N.  W.  805,  38  A.  S.  R.  509, 
point  by  Russell  v.  Lennon,  39  Wis.  19  L.R.A.  33. 

570,  20  Am.  Rep.  60.  3.  Note :  75  Am.  Dec.  646. 

19.  Note:  76  Am.  Dec.  224.  4.  Newton  v.  Howe,  29  Wis.  531,  9 

20.  Snow  V.  West,  35  Utah  206,  99   Am.  Rep.  616. 

Pac  674,  136  A.  8.  R.  1047.  6.  White  v.  Stribling,  71  Tex.  108, 

1.  Lynd  v.  Picket,  7  Minn.  184,  82   9  S.  W.  81,  10  A.  S.  R.  732. 
Am.  Dec.  79. 
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agee  therefor.*  However  under  a  statute  providing  that  if  any  officer 
<Hr  other  person,  by  virtue  of  any  execution  or  other  process,  shall  take 
or  seize  exempt  property,  he  shall  be  liable  to  the  party  injured  for 
three  times  the  value  of  the  property  so  taken,  a  judgment  creditor, 
who  authorizes,  or  knowingly  ratifies,  the  act  of  an  officer  who  wrong- 
fully seizes  under  execution  and  sells  the  exempt  property  of  the  judg- 
ment creditor,  is  liable  for  the  penalty  imposed.'  It  has  been  held 
that  a  sheriff's  bondsmen  are  liable  for  his  trespass  committed  in  seiz- 
ing property  exempt  from  execution.'  Unless  a  purchaser  at  an  exe- 
cution sale  had  notice  of  the  debtor's  claim  of  exemption  he  is  not 
liable  in  any  manner  to  the  debtor.' 

80.  Parties  to  Action. — Where  a  debtor  sues  to  restrain  the  re- 
peated garnishment  of  his  exempt  wages,  his  employer,  who  has  been 
made  garnishee,  is  a  proper  party  defendant.**  There  is  authority  to 
the  effect  that  in  an  action  by  an  assignee  of  a  note,  the  assignor  is  a 
proper  party  plaintiff  for  the  purpose  of  claiming  the  proceeds  of  the 
note  as  exempt  from  a  judgment  held  by  the  defendant  against  the 
assignor,  and  pleaded  as  a  set-off  against  the  not«.** 

81.  Splitting  Causes  of  Action;  Defenses. — Where  several  articles 
of  personal  property  are  wrongfully  taken  from  the  owner  by  a  single 
act,  but  one  cause  of  action  accrues  to  him,  and  he  must  pursue  his 
remedy  in  a  single  action;  and  from  this  it  follows  that  a  recovery 
for  any  of  such  articles  precludes  recovery  for  the  remsiinder.  In 
accordance  with  this  rule  a  single  action  only  can  be  maintained  for 
the  levy  of  an  attachment  upon  property  exempt  from  execution  and 
the  refusal  to  surrender  it  to  the  defendant,  though  some  of  the  articles 
be  of  such  a  character  that  it  is  the  duty  of  the  officer  to  deliver  them 
on  demand,  and  as  to  others,  that  a  right  exists  to  retain  them  in  his 
possession  for  a  reasonable  length  of  time  to  enable  him  to  make  an 
inventory  and  appraisement,  and  the  defendant  to  select,  claim,  and 
receive  in  return  his  exempt  portion.*'  It  is  no  defense  to  an  officer 
who  has  seized  exempt  property  that  he  delivered  it  up  to  the  debtor's 
assignee  in  bankruptcy,  where  exempt  property  does  not  pass  to  the 
assignee.*'  Nor,  according  to  the  better  view,  will  an  officer  be  per- 
mitted to  set  up  a  defect  in  the  debtor's  title  in  an  action  for  violating 

6.  Russell  V.  Walker,  150  Mass.  531,  Neb.  91,  93  N.  W.  943,  110  A.  S.  R. 
23  N.  E.  383, 15  A.  S.  R.  239.  393,  61  L.E.A.  319. 

7.  Seerie  v.  Brewer,  40  Colo.  299,  See  supra,  par.  78,  as  to  right  to 
90  Pae.  608,  122  A.  S.  R.  1065.  restrain  repeated  garnishments. 

Note:  75  Am.  Dec.  646.  11.  Pickrell  v.  Jeraidd,  1  lad.  App. 

8.  State  V.  Moore,  19  Mo.  309,  61    10,  27  N.  E.  433,  50  A.  S.  R.  192. 
Am.  Dec.  563.  And  see  generally,  Partiks. 

See  generally,  Seerots,  and  sab-  12.  Stem  t.  Riehes,  111  Wis.  591,  87 

jects  there  referred  to  as  to  the  liabil-  N.  W.  555,  87  A.  S.  S.  892. 

itv  of  bondsmen.  13.  Wiflriilaon  t.  Wait,  44  Yt.  5(i8^ 

9.  Note:  75  Am.  Dee.  647.  8  Am.  Rep.  39L 

10.  Seiver  v.  Union  Pao.  R.  Co.,  68 
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his  exemption  rights,  though  there  is  some  authority  tending  to  the 
contrary.**  But  an  order  denying  a  motion  to  vacate  an  attachment 
levy  on  the  ground  that  the  action  is  one  for  false  pretenses,  against 
which  no  exemption  can  be  had,  is  conclusive  as  to  the  nature  of  the 
action  in  a  suit  against  the  officer  for  holding  the  property  under  the 
attachment.*' 

82.  Pleading. — Some  courts  have  held,  based  apparently  on  local 
statutes,  that  in  pleading  exemption  under  a  statute,  facts  which  show 
the  property  to  be  exempt  need  not  be  set  out,  and  a  recovery  may  be 
had  under  a  general  declaration  in  trover ;  **  but  it  is  clearly  the  better 
view  that  every  fact  essential  to  the  claim  of  exemption  must  be  prop- 
erly averred.  In  replevin  for  exempt  property  a  complaint  is  sufficient 
wMch  alleges  generally  the  plaintiff's  ownership  without  stating  the 
particulars  of  his  title,  or  the  levy  by  the  defendant,  and  the  exemp- 
tion of  the  property  from  seizure.  The  justification  under  process  is 
a  matter  of  defense,  and  the  plaintifP  may  show  in  rebuttal  that  the 
property  taken  is  exempt.  In  a  statutory  action  to  recover  treble  the 
value  of  property  levied  upon,  which  is  claimed  as  exempt  under  the 
statute,  in  lieu  of  the  enumerated  articles,  the  plaintiflF  must  aver  that 
he  did  not  have  any  or  either  of  the  articles  made  specifically  exempt, 
or  if  he  had  a  portion  and  not  all,  he  must  aver  what  articles  he  did 
not  have.  It  is  not  sufficient  to  aver  that  he  did  not  have  the  articles 
ijpecifically  exempt,  specifying  them.  Such  an  averment  is  not  suf- 
ficiently certain,  for  it  is  held  that  it  does  not  negative  the  possession 
of  any  or  either  of  such  articles.  And  though  the  statute  provides 
that  the  penalty  may  be  recovered  in  an  action  of  trespass,  an  ordinary 
declaration  in  trespass  will  be  bad,  since  it  does  not  notify  the  defend- 
iint  that  the  penalty  given  by  the  statute  is  sought  to  be  recovered.*' 

83.  Evidence. — ^It  is  a  general  rule  that  the  burden  of  substantiat- 
ing a  right  to  an  exemption  of  property  from  an  enfdrced  sale,  de- 
volves upon  the  claimant  who  asserts  an  exercise  of  the  privilege  which 
the  statute  grants  to  debtors.**  However,  on  this  point  there  is  some 
authority  to  the  contrary.**  Where  an  exemption  is  qualified  by  a 
provision  that  it  must  be  necessary  for  a  certain  purpose,  the  question 

14.  Note:  75  Am.  Dec.  646.  R.  895;  Brusie  v.  Griffitii,  34  Cal.  302, 

15.  Hall  y.  Harris,  1  S.  D.  279,  46  91  Am.  Dec.  695;  Stewart  v.  MoClnng, 
N.  W.  931,  36  A  S.  R.  730.  12  Ore.  431,  8  Pac.  447,  53  Am.  Rep. 

16.  Hutchinson  v.  Whitmore,  90  374;  Gollnick  v.  Marvin,  60  Ore.  312, 
Mich.  255,  51  N.  W.  451,  30  A.  S.  R.  118  Pac.  1016,  Ann.  Cas.  1914A  243 
431,  disapproving  dictum  to  the  con-  and  note. 

trary  in  McCoy  v.  Brennan,  61  Mich.  Note:  75  Am.  Dec.  648,  649,  652. 

362,  28  N.  W.  129,  1  A.  S.  R.  589.  19.  Ellis   v.   Pratt   City,   111   Ala. 

17.  Note:  75  Am.  Dec.  649,  650.  629,  20  So.  649,  56  A.  8.  B.  76,  33 

18.  Porch  V.  Arkansas  Milling  Co.,  L.R.A.  264. 

66  Ark.  40,  45  S.  W.  51,  67  A.  S.       Note:  Ann.  Caa.  1914A  247. 
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whether  it  is  necessary  is  one  of  fact  unless  the  court  can  say 
that  under  no  circumstances  could  it  be  held  to  be  exempt.*" 

84.  Measure  of  Damages. — Ordinarily  in  an  action  of  trespass  or 
OH  an  indemnity  bond  given  to  the  oflicer,  the  measure  of  recoverable 
damages  is  the  value  of  the  property  with  interest  from  the  time  of  its 
seizure.*  And  even  in  a  replevin  suit  the  damages  have  been  limited 
to  interest  on  the  value  of  the  property,  though  in  some  cases  the 
value  jof  the  use,  excluding  prospective  profits,  has  been  allowed.' 
Where  an  officer,  knowing  that  property  is  exempt,  takes  it  for  the 
purpose  of  oppressing  tlie  debtor,  exemplary  damages  may  be  re- 
covered ;  '  and  malice  in  a  levy  on  property  exempt  by  law  is  as  fully 
expressed  by  a  taking  with  knowledge  that  the  property  is  so  exempt 
as  it  would  be  by  a  refusal  to  deliver  the  property  after  it  had  been 
demanded  as  exempt.*  There  is  also  authority  to  the  effect  that 
mental  suffering  is  an  element  of  damages  in  an  action  for  maliciously 
seizing  exempt  property  on  attachment.'  In  cases  of  wrongful  seizure 
some  statutes  provide  for  the  recovery  of  double  or  treble  the  value 
of  the  property  seized.'  It  has  been  held  that  judgment  for  the  value 
of  property  claimed  as  exempt  but  sold  on  execution,  cannot  be  sus- 
tained where  the  proof  shows  that  some  of  the  property  levied  upon 
had  been  released,  and  it  is  not  shown  that  the  value  of  the  released 
property  did  not  reach  the  limit  of  the  exemption  given  by  statute.' 

20.  Note:  75  Am.  Dec.  651.  4.  Lynd  v.  Picket,  7  Minn.  184,  82 

1.  Winstead  v.  Hicks,  135  Ky.  154,  Am.  Dec.  79;  Friel  v.  Plumer,  69  N. 
121  S.  W.  1018,  135  A.  S.  R.  446.         H.  498,  43  Atl.  618,  76  A.  S.  R.  190. 

Note:  75  Am.  Dec.  652.  6.  Friel  v.  Plumer,  69  N.  H.  498,  43 

2.  Note:  75  Am.  Dec.  652,  653.  Atl.  618,  76  A.  S.  R.  190. 

3.  Lynd  t.  Picket,  7  Minn.  184,  82  As  to  allowance  for  damages  for 
Am.  Dec.  79  and  note;  Cronfeldt  v.  mental  suffering  under  aggravated  cir- 
Arrol,  50  Minn.  327,  52  N.  W.  857,  cumstauces  generally,  see  Dauages, 
36  A.  S.  R.  648.  vol.  8,  p.  531,  532. 

Note:  75  Am.  Dee.  653.  6.  Note:  75  Am.  Dec.  646,  647. 

See  generally,  Damages,  vol.  8,  p.  7.  Watson  v.  Lederer,  11  Colo.  577, 

585  et  seq.,  as  to  when  exemplary  dam-  19  Pac  329,  7  A.  S.  R.  263,  1  LJBA. 

ages  may  be  allowed.  854. 


EXHIBITIONS 

See  Thxaters,  Shows,  and  Pvbuc  Rgsobts. 


EXPECTANCIES 

AssiosiOBNTS,  vol.  2,  p.  606;  Constitutional  Law,  vol.  6,  pp.  308,  316; 
Deeds,  vqL  8,  p.  1063;  Descent  and  Distribution,  vol.  9,  p.  133. 
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II.  Opinion  Evidence  Cenerally 
in.  Subjects  of  Opinion  Evidence 
IV.  Examination  and  Compensation  of  Opinion  Witnbssbs 


I.  Introductory 

1.  Soope  of  Article 

2.  Opinion  Evidence  Defined  and  Distinguished 

\ 
II.  Opinion  Evidence  Generally 

General  Rule  of  Exclusion 

3.  Rale  Stated 

4.  Rule  Applied  to  Understanding  of  Obscure  Statemeoti 

5.  General  Limitations  on  Rule  of  Exclusion 

6.  Conclusions  Distinguished  from  Composite  Facts 

Expert  Opi.n'ions 

7.  In  General 

8.  Competency  of  Witness 

9.  Conclusion  Based  on  Observed  Facts 

10.  Conclusion  Based  on  Facts  Stated  in  H>7>othet.ical  QnestioD 

n.  Form  and  Predicate  of  Hypothetical  Question  Generally 

12.  Evidence  as  Predicate 

13.  Certainty  of  Predicate;  Opinion  and  Conjecture  DistingoiaiMd 

14.  Expert  Opinion  as  to  Ultimate  Fact  in  Issue 

15.  Order  of  Proof  in  Establishing  Predicate 

16.  Weight  and  "Value  of  Expert  Evidence 

17.  Scientific  Books  as  Evidence 

18.  Use  of  Scientific  Books  in  Connection  with  Expert  Testimony 

III.  Subjects  of  Opinion  £videac« 

Gexerallt 

IS.  St«t<>ropnt  of  Rule 

20.  Rule  Elaborated  and  Illustrated 

21.  Visibility,  Audihilitv,  Sufficiency  of  Time,  «*«. 
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22.  Questions  of  Law  Generally 
2,'{.  Law  of  Other  Jurisdictions 

24.  General  Social  Pacts  Affecting  Constitutionality  of  Statutes 

25.  Existence  of  Trade  Custonw 

26.  Increase  of  Insurance  Kisk 

Ment.vl  and  Physical  Condition  or  Persons 

27.  Opinions  of  Experts  Concerning  Sanity 

28.  Opinions  of  Nonexperts  Concerning  Sanity 

29.  General  Mental  Capacity ;  Criminal  Responsibility ;  Testamentary  Capacity 

30.  Human  Emotions  and  Affections 

31.  General  Physical  Condition  and  Health;  Intoxication 

32.  Age;  Family  Resemblance 

33.  Matters  of  Medical  Science  and  Practice  Generally 

34.  Application  of  Rule  Admitting  Medical  Testimony 

35.  Limitations  of  Export  Medical  Opinion 

Character,  Reputation-,  Conduct,  and  Kind 

36.  Moral  Character  and  Reputation 

37.  Habit,  Disposition,  Fitness,  and  Financial  Worth 

38.  Skilful  or  N^ligent  Conduct 

39.  Nature  and  Actions  of  Animals  and  Plants 

Documents,  Memoranda,  and  Marks 

-'0.  Age,  Genuineness,  Alterations,  and  Other  Characteristics 

41.  Handwriting  Generally 

42.  Comparison  of  Handwriting  Generally 

43.  Standards  of  Comparison  Generally 

4-1.  Extraneous  Writings  as  Standards  of  Comparison 

45.  Proof  of  Standard  of  Comparison 

46.  T>T)ewrittcn  Documents;  Spelling 

47.  Finger  and  Foot  Prints 

48.  Marks,  Brands,  and  Illegible  Words 

49.  Interpretation  of  Trade  Terms  and  Computations  from  Account  Books 

Materiai,  Stkictukes,  Substances,  and  Causes 

50.  Machinery  and  Mechanics 

51.  Matters  of  Agricultural  Knowledge 

52.  Physical  CausatioB ;  -Dangerous  Places  and  Machinery ;  Nuisances 

53.  Quality    of    Merchandise;    Intoxicating   Liquors;    Physical    or    Chemical 

Changes 

54.  Identifleation  of  Blood  and  Powder  Stains,  Hair,  and  Odors 

Values 

55.  Value  of  Real  and  Per.sonal  Property  Generally 

56.  Competency  to  Testify  to  Property  Values 

57.  Character  of  Opinion  Required  as  to  Property  Values;  Property  Owner 

as  Witness 

58.  Value  of  Earning  Capacity  and  Services 

59.  Cost  of  Work;  Proper  Performance 

60.  Amount  of  Damages 

R.  C.  L.  Vol.  XL— 36.         561 


Digitized  by 


Google 


if  1,  2  EXPERT  AND  OPINION  EVIDENCE  U  E,  C,  Ij. 

IV.  Examination  and  Compensation  of  'Witnesses 

SL  Direct  Ezamination 

62.  Croes-ExaminatioQ  of  Experts 

63.  Cross-Examination  of  Nonexperts 

64.  Rebuttal 

65.  Compensation 

I.  Introductory 

1.  Scope  of  Article. — This  title  is  largely  self-definitive.  Certainly 
the  terms  "expert  testimony"  and  "opinion  evidence"  have  a  suffi- 
ciently explicit  significance  in  legal  tenninology  to  dispense  with  the 
necessity  of  stating  affirmatively  the  scope  of  an  article  expressly 
devoted  to  the  discussion  of  such  evidence.  At  least  it  seems  unneces- 
sary in  this  connection  to  say  more  than  that  this  article  consists  of 
a  general  treatment  of  opinions,  expert  and  nonexpert,  as  evidence, 
as  distinguished  from  mere  uncertainty  of  statement  or  recollection 
in  testifying  as  to  the  existence  of  facts,  which  goes  either  to  the  weight 
of  the  evidence,*  or  to  the  first  general  qualification  to  testify  in  any 
capacity  whatever.*  It  may  be  well,  however,  to  suggest  that  by 
"opinion  evidence"  is  meant  opinions  declared  from  the  witness 
stand,  as  distinguished  from  those  extrajudicially  expressed,  which 
may  or  may  not  be  admissible  accordingly  as  they  do  or  do  not  come 
within  some  one  or  more  of  the  so-called  exceptions  to  the  rule  against 
hearsay."  It  is  true  that  to  this  conception  of  opinion  evidence  must 
be  added  scientific  opinions  expressed  in  standard  compilations;  but 
these  are  discussed  herein  solely  because  of  their  close  relation  in  the 
matter  of  practice  to  the  proper  subject  in  hand.  Otherwise  they  are 
remitted  to  other  articles.*  Physical  examination  of  the  person  in  con- 
nection with  expert  testimony  is  also  excluded  from  treatment  here.* 
Finally,  it  should  be  remembered  that  this  article  primarily  purports 
to  treat  only  of  general  rules  and  principles,  and  that  while  it  con- 
tains copious  illustrations  of  their  application,  it  does  not  dispense 
with  the  necessity  of  recourse  to  more  spedfic  tities  in  a  seardi  for 
applications  of  the  general  principles  to  particular  matters.' 

2.  Opinion  Evidence  Defined  and  Distinguished. — Opinion  evidence, 
as  the  term  is  used  in  the  law,  means  testimony  that  the  witness,  or 
some  other  person,  is  of  opinion  that  some  fact  pertinent  to  the  case 

1.  See  EviDENCB,  vol.  10,  par.  192.  Examination. 

And  see  Trial,  as  to  striking  evidence.  6.  See   such   articles   as   Countbs- 

2.  See  WiTNESSKS.  veitinq,  vol.  7,  p.  918;  Criminal  Law, 

3.  See  Admissions  and  Dbci<ara-  vol.  8,  pp.  190,  207  et  seq.;  Food, 
TIONS,  vol.  1,  p.  467;  Evidknck,  vol.  post;  Foroert;  Insanitt;  Inboh- 
10,  par.  132  et  seq.  ance;    Intoxicatiko    Liquors;    etc. 

4.  See  Evidence,  vol.  10,  par.  365  As  to  the  competency  of  a  witness  to  a 
et  seq.;  Judicial  Notice.  will  upon  an  issue  of  the  testator's 

5.  See   Inspection   and   Phtsioal  insanity,  see  Wills. 
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exists,  which  testimony  is  offered  to  prove  the  existence  of  that  fact. 
If  under  the  issues  joined  in  the  case  the  holding  of  a  certain  opinion 
or  belief  by  some  person  is  itself  a  relevant  fact^  proof  that  he  holds 
or  has  expressed  such  opinion  is  direct  and  not  opinion  evidence.  The 
opinion  itself,  and  not  the  truth  of  the  fact  believed,  may  often  be 
pertinent  to  the  issues;  as  in  cases  where  the  issue  is  one  of  good  faith 
or  of  reasonable  or  justifiable  conduct,  or  where  the  issue  is  as  to  some 
person's  mental  soundness,  and  his  adherence  to  absurd  or  impossible 
opinions  is  shown.  In  such  cases  it  is  permissible  to  prove  that  he 
held  the  opinion  in  question,  in  cases  involving  the  question  of  good 
faith  or  justification,  by  his  own  testimony,  or  on  an  issue  of  sanity, 
by  his  declarations.'  Similarly,  on  a  prosecution  for  provoking  a 
breach  of  the  peace  by  carrying  a  red  flag  in  a  parade,  it  was  held 
proper  to  prove  that  the  people  of  the  community  regarded  a  red 
flag  as  a  symbol  of  anarchy  and  treason.*  The  distinction  stated  is 
the  same  as  that  required  to  be  made  in  defining  hearsay.  If  the 
question  at  issue  is  the  sanity  of  a  certain  man,  and  evidence  is  intro- 
duced tliat  he  declares  himself  to  be  the  Emperor  Napoleon  Bona- 
parte, the  evidence  is  not  hearsay,  for  it  is  not  offered  to  prove  the 
truth  of  the  facts  declared.  On  the  contrary,  the  court  takes  judicial 
notice  of  the  falsity  and  absurdity  of  the  statement,  and  admits  hi."? 
holding  and  expression  of  that  opinion  as  direct  proof  of  the  unsound- 
ness of  his  mind.*  There  is  another  class  of  what  may  be  loosely  called 
opinion  evidence.  A  witness  may  sometimes- state  his  testimony  a« 
an  opinion,  meaning  thereby  only  that  his  obsei-vation  was  not  per- 
fectly cletur  or  his  memory  absolutely  certain.  The  law  cannot  reason- 
ably require  absolute  certainty  of  observation  or  statement;  and  if 
die  witness  states  facts  from  his  observation,  according  to  his  best 
recollection  or  his  best  belief  as  to  what  he  saw  or  heard,  the  testi- 
mony may  be  admitted,  with  its  qualification,  to  be  judged  of  by  the 
jury.**    If,  however,  the  testimony  is  mere  conjecture,  it  should  be 

7.  Herring  v.  Skaggs,  62  Ala.  180,  664;  Yerkes  v.  Northern  Pac.  R-.  Ck)., 

34  Am.  Rep.  4;  Watson  v.  Chesire,  112  Wis.  184,  88  N.  W.  33,  88  A.  S. 

18  la.  202,  87  Am.  Dec.  382;  Boody  R.  961. 

».  Henry,  113  la.  462,  85  N.  W.  771,  Note:  21  A.  S.  R.  314. 

53  L.R.A.  769;  McCarthy  v.  Boston  8.  People    v.    Barman,    154 -Mich. 

&  L.  R.  Corp.,  148  Mass.  550,  20  N.  150,  117  N.  W.  689,  25  L.R.A.(N.S.) 

E.  182,  2  L.RJL.  608;  Tasker  v.  Stan-  251. 

ley,  153  Mass.  148,  26  N.  E.  417,  10  9.  See  Evidbncb,  vol.  10,  par.  132 

L.R.A.  468;  Moore  v.  Davis,  49  N.  H.  et  seq.,  as  to  hearsay. 

45,    6    Am.    Rep.    460;    Ken-ains    v.  10.  Printup  v.  Mitchell,  17  Qa.  558, 

People,  60  N.  Y.  221,  19  Am.  Rep.  63  Am.  Dec.  258;  People  v.  Jennings, 

158;  Cassidy  v.  Uhlmann,  163  N.  Y.  252  111.  534,  96  N.  E.  1077,  43  LJl.A. 

380,  57  N.  E.  620,  79  A.  S.  R.  596;  (N.S.)    1206;    State  ▼.   Costner,  127 

State  V.  Kent,  4  N.  D.  577,  62  N.  W.  N.  C.  566,  37  S.  E.  326,  80  A.  S.  R. 

631,  27  L.R.A.  686;  Ballard  v.  Bur-  809;  State  v.  Morrow,  63  Wash.  297, 

ton,  64  Vt.  387,  24  Atl.  769, 16  L.R.A.  115  Pac.  161,  Ann.  Gas.  1912D  670. 
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excluded.**  In  determining  the  admissibility  of  such  qualified  testi- 
mony, much  must  be  trusted  to  the  discretion  of  the  trial  judge.  A 
typical  illustration  of  this  class  of  evidence  is  the  identification  of  a 
j^erson  by  his  voice.  Evidently  such  an  identification  is  based,  not 
on  any  course  of  reasoning  or  inference,  but  on  the  direct  evidence  of 
the  senses,  and  it  has  often  been  held  admissible,  though  usually 
regarded  as  less  reliable  and  certain  than  a  recognition  made  by  the 
eyesight.**  So  also  testimony  of  a  witness  as  to  distance,  the  lapse  of 
time,  the  speed  of  vehicles,  etc.,  can  rarely  be  given  with  mathematical 
exactness;  but  the  fact  that  the  witness  may  give  his  testimony  the 
form  of  an  estimate  or  expression  of  opinion  makes  it  no  less  admis- 
sible as  direct  evidence  of  an  observed  fact.**  A  witness  of  ordinary 
intelligence  may  testify  upon  such  matters  as  the  settling  or  heaving 
of  the  ground  or  a  floor,  of  the  inclination  of  a  post,  or  tiie  variation 
in  diameter  of  a  growing  tree.  Height  and  depth,  length  and  breadth, 
size,  shape,  quantity,  weight,  odor,  flavor,  and  color,  darkness  and  light 
and  shade,  cold  and  heat,  opacity  and  transparency,  dampness  and 
dryness,  roughness  and  smoothness,  brightness  and  dullness,  sound- 
ness and  decay,  speed,  force,  time,  noise,  direction  and  distance,  are 
among  the  things  which,  in  most  circumstances,  men  in  general  may 
testify  about,  and  about  which  they  may  make  comparisons,  although 
their  ideaa,  tastes  and  standards  may  differ,  and  their  comparisons  bo 
crude,  if  not  odious.  The  value  of  such  testimony  can  fairly  be 
gauged  by  cross-examination.** 

II.  Opinion  Evidence  Generally 
Oenercd  Ride  of  Exclusion 
3.  Rule  Stated. — Opinion  evidence  in  its  proper  sense  *'  is  admis- 

11.  Orahlman  v.  Chicago,  St.  &  K.  74;  Wolfe  v.  Ives,  83  Conn.  174,  76 
C.  R.  Co.  78  la.  564,  43  N.  W.  529,  Atl.  526,  .19  Ann.  Caa.  752  and  note 
5  L.R.A.  813;  Hovey  v.  Chase,  52  Me.  relating  to  estimates  of  the  speed  of 
304,  83  Am.  Dec.  514;  Newmark  v.  automobiles;  Baldwin  v.  Parker,  9S 
Liverpool  &  L.  Fire  &  Life  Ins.  Co.,  Mass.  79,  96  Am.  Dec.  697;  Gardner 
30  Mo.  160,  77  Am.  Dec.  608;  United  v.  Metropolitan  St.  R.  Co.,  223  Mo. 
States  Tel.  Co.  v.  Wenger,  55  Pa.  St.  389,  122  S.  W.  1068,  18  Ann.  Cas. 
262,  93  Am.  Dec.  751.  1166  and  note  (this  case  and  note  con- 

12.  Mack  V.  State,  54  Fla.  55,  44  tain  a  full  discussion  of  this  topic) ; 
So.  706,  14  Ann.  Cas.  78  and  note,  13  Eastman  v.  Amoskeag  Mfg.  Co.,  44  N. 
L.I{.A.(N.S.)  373  and  note;  People  v.  H.  143,  82  Am.  Dec.  201;  State  v. 
Jennings,  252  111.  534.  96  N.  E,  1077,  Shinbom,  46  N.  H.  497,  88  Am.  Dec. 
43  L.R.A.(N.S.)  1206;  State  v.  Van-  224;  Ward  v.  Charleston  Citv  Ry.  Co., 
ella,  40  Mont.  326,  106  Pao.  364,  20  19  S.  C.  521,  45  Am.  Rep.  704;  Lamb 
Ann.  Cas.  398  and  note.  v.  Southern  Rv.,  86  S.  C.  106,  67  S. 

13.  PoUock  y.  Oantt,  69  Ala.  373,  44   E.  958, 138  A.  S.  R.  1030. 

Am.  Rep.  519;  Cofer  v.  Scroggins,  98  14.  Lincoln  v.  Central  Vorniont  R. 
Ala.  342,  13  So.  115.  39  A.  S.  K.  .54;  Co.,  82  Vt.  187,  82  Atl.  821.  137  A. 
Oallatin  v.  Coming  Irr.  Co.,  163  Cnl.  S.  R.  098.  And  see  infra,  par.  19  et  scq. 
405,  126  Pac.  864,  Ann.  Caa.  1914A       16.  See  supra,  par.  2;  infra,  par.  7. 
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sible  only  under  some  exception  to  the  general  law  of  evidence.  By 
the  system  established  for  tiie  trial  of  causes  in  the  Anglo-Saxon  law, 
witnesses  are  commonly  permitted  to  testify  only  to  concrete  facts 
wliich  they  have  perceived  by  the  use  of  their  senses.  It  is  for  the 
-jury  to  determine  the  truth  as  to  the  evidential  facts  from  the  testi- 
mony of  the  witnesses,  and  to  draw  the  conclusion  deducible  from 
such  evidential  facts  by  the  exercise  of  their  own  judgment  and 
reasoning  powers.**  As  to  conclusions  upon  matters  within  the  scope 
of  common  knowledge  and  experience,  the  jury  is  a  tribunal  well 
fitted  to  perform  this  task.  To  permit  a  witness  to  state  to  the  jury 
his  opinions  as  to  the  conclusions  to  be  drawn  from  the  concrete 
facts  which  he  has  observed  would  be  to  invade  the  peculiar  province 
of  the  jury ;  and  therefore  conclusions  of  that  character  are  universally 
excluded.*'  Thus,  a  question  is  improper  if  it  requires  the  witness 
to  judge  of  the  probative  effect  of  a  fact,  as,  for  example,  whether 

16.  Ventress  v.  Smith,  10  Pet.  161,  Cray  v.  State,  134  Ga.  416,  68  S.  E. 
9  U,  S.  (L.  ed.)  382;  DonneU  v.  Jones,  62,  20  Ann.  Cas.  101;  Anld  v.  South- 
13  Ala.  490,  48  Am.  Dec.  59;  Alabama  em  R.  Co.,  136  Ga.  266,  71  S.  E.  426, 
Great  Southern  R.  Co.  v.  Brown,  140  37  L.RA.(N.S.)  518;  Dallas  v.  SeU- 
Ga.792,79S.E.1113,Ann.Ca8.1915A  ers,  17  Ind.  479,  79  Am.  Deo.  489; 
1159;  Simmons  v.  New  Bedford,  etc.,  Indianapolis  Traction  &  Terminal  Co. 
Steamboat  Co.,  97  Mass.  361,  93  Am.  v.  Kidd,  167  Ind.  402,  79  N.  E.  347, 
Dec. -99;  Furbush  v.  Maryland  Casual-  10  Ann.  Cas.  942,  7  L.R.A.(N.S.)  143; 
ty  Co.,  131  Mich.  234,  91  N.  W.  135,  Adams  v.  Main,  3  Ind.  App.  232,  29 
100  A.  S.  R.  605;  State  v.  Vines,  93  N.  E.  792,  50  A.  S.  R.  266;  McMahon 
N.  C.  493,  53  Am.  Rep.  466;  Hartford  v.  Dubuque,  107  la.  62,  77  N.  W.  517, 
Protection  Ins.  Co.  v.  Harmer,  2  Ohio  70  A.  S.  R.  143;  Speer  v.  Speer,  146 
St.  ^2,  59  Am.  Dec  684;  Hufnagle  la.  6, 123  N.  W.  176, 140  A.  S.  R.  268, 
V.  Delaware  &  Hudson  Co.,  227  Pa.  27  L.R.A.(N.S.)  294;  Erb  v.  Popritz, 
St  476,  76  Atl.  205, 19  Ann-  Cas.  850,  69  Kan.  264,  52  Pac.  871,  68  A.  S.  R. 
40L.R.A.(N.S.)  982;  Murphy  v.  Fond  362;  Tucker  v.  State,  89  Md.  471,  43 
do  Lac,  23  Wis.  365,  99  Am.  Dec.  181.  Atl.  778,  44  Atl.  1004,  46  L.R.A.  181; 
And  see  infra,  par.  12  and  13.  Cook  v.  Johnston,  58  Mich.  437,  25 

17.  Moses  v.  State,  88  Ala.  78,  7  So.  N.  W.  388,  55  Am.  Rep.  703;  Kelley 
101, 16  A.  S.  R.  21;  Brinkley  v.  State,-  v.  Detroit,  etc.,  R.  Co.,  80  Mich.  237, 
89  Ala.  34,  8  So.  22,  18  A.  S.  R.  87;  45  N.  W.  90,  20  A.  S.  R.  514;  State 
Gunter  v.  State,  111  Ala.  23,  20  So.  v.  Nevada  Cent.  R.  Co.,  28  Nev.  186, 
632,  56  A.  S.  R.  17;  Ashford  v.  Ash-  81  Pac.  99,  113  A.  S.  R.  834;  Ameri- 
ford,  136  Ala.  631,  34  So.  10,  96  A.  can  Soda  Fountain  Co.  v.  Hogrne,  17 
S.  R.  82;  Western  Union  Tel.  Co.  v.  N.  D.  375,  116  N,  W.  339,  17  L.R.A- 
Merrill,  144  Ala.  618,  39  So.  121,  113  (N^-)  1113;  Baltimore,  etc.,  R.  Co. 
A.  S.  R.  66;  Layton  v.  Campbell,  155  l^.^fj^^'  ^^  ^H".^*;,?,!"'  ^  ^-  ^• 
Ala.  220,  46  So.  775, 130  A.  8.  R.  17;  324,  54  Am.  Rep.  805;  MiUer  v.  State, 

Weller  &  Co.  v.  Camp,  169  Ala.  275  ^.Sft^^Tf^'YV^'-^^l^^i' 

52   So.   929,  28   L^A.(N.S.)    1106;  T.'^^Ss7''TJ:ur^%%^i^: 

rT'7««^To   i*        '^o    Qo   T -W  A  47  A.  S.  R  87, 24  L.R.A:  637 ;  Western 

?wJL    I        •       sVf     i/fl  Union  Tel.  Co!  V.  Mitchell,  9l'Tex.  454, 

(N.S.)   604;  Keener  v.  State,  18  Ga.  44  3.  W.  274,  66  A.  S.  R.  906,  40 

194,  63  Am.  Dec.  269;   Hawkins  v.  L.R.A.  209 ;  Berger  v.  Kirby,  105  Tex. 

State,  25  Ga.  207,  71  Am.  Dec.  166;  611,  153  S.  W.  1130,  51  L.R.A.(N.S.) 

Central  R.  Co.  v.  Goodwin,  120  Ga.  182. 
83, 47  S.  E.  641, 1  Ann.  Cas.  806;  Mc-       Note:  71  Am.  Dec.  538. 
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be  knows  of  anything  pointing  to  the  guilt  of  anyone  other  ibaa 
the  accused,**  or  whether  he  has  discovered  any  evidence  connecting 
the  accused  with  the  crime/*  or  whether  he  said  anything  which 
led  another  person  to  beheve  he  was  going  to  execute  a  certain  instru- 
ment,** or  whether  he  ever  admitted  to  anyone  that  certain  land, 
did  not  belong  to  him.*  Nor  may  the  witness  be  allowed  to  give 
his  conclusion  as  to  matters  exposed  to  the  view  of  the  jury  and 
as  to  which  the  jury  is  fully  capable  of  forming  their  own  opinion; 
as,  whether  a  photograph  in  evidence  resembles  the  witness.*  Still 
more  repugnant  to  our  law  of  evidence  is  the  witness's  mere  unsup- 
ported supposition  or  helief  as  to  some  fact  in  controversy,*  his  opinion 
on  a  question  of  law  or  on  that  which  involves  a  question  of  law,*  or 


18.  Prince  y.  State,  100  Ala.  144, 14   comb  v.  Houston  &  T.  G.  R.  Co., 


So.  409,  46  A.  S.  R.  28. 

19.  TiUery  v.  State,  24  Tex.  App. 
251,  5  8.  W.  842,  5  A.  S.  R.  882. 

20.  Burlingame  t.  Rowland,  77  Cal. 
315,  19  Pac.  526,  1  L.R.A.  829 


Tex.  5,  64  S.  W.  923,  93  A.  S.  R.  804, 
55  L.R.A.  869;  DeWald  v.  Ingle,  31 
Wash.  616,  72  Pae.  469,  96  A.  S.  R. 
927. 
4.  Winter  v.  Stock,  29  CaL  407,  89 


1.  Watroua  v.  Morrison,  33  Fla.  261,  Am.  Dec.  57;  Parker  v.  Otis,  130  Cal. 
14  So.  805,  39  A.  S.  R.  139.  The  cor-  322,  62  Pae.  571,  927,  92  A.  S.  R.  56; 
rectness  of  this  ruling  seems  extremely  Re  Pepper,  158  Cal.  619,  112  Pac.  62, 
doubtful.  31  L.R.A.(N.S.)  1092;  Ditch  v.  West- 

2.  FUer  v.  Smith,  96  Mich.  347,  55  em  Nat.  Bank,  79  Md.  192,  29  Atl.  72, 
N.  W.  999,  35  A.  S.  R.  603.  138,  47  A.  8.  R.  375,  23  L.R.A.  164; 

8.  The  Nereide,  9  Cranch  388,  3  U.  Newell  v.  Wright,  3  AUen  (Mass.)  166, 
8.  (L.  ed.)  769;  Cameron  v.  State,  14  80  Am.  Deo.  62;  Seammell  v.  China 
Ala.  546,  48  Am.  Deo.  Ill;  Parker  v.  Mut.  Ins.  Co.,  164  Mass.  341,  41  N.  E. 
Mwe,  27  Ala.  480,  62  Am.  Deo.  776;  649,  49  A.  8.  R.  462;  Mclsaac  v.  North- 
Bessemer  Land  &  Improvement  Co.  v.  ampton  Electric  Lighting  Co.,  172 
CampbeU,  121  Ala.  50,  25  So.  793,  77  Mass.  89,  51  N.  E.  524,  70  A.  8.  R. 
A.  8.  R.  17;  Fort  v.  State,  52  Ark.  244;  Parrot  v.  Mexican  Cent.  R.  Co., 
180,  11  8.  W.  959,  20  A.  8.  R.  163;  207  Mass.  184,  93  N.  E.  590,  34  L.RJi. 
Gardner  v.  State,  90  Ga.  310, 17  S.  E.  (N.S.)  261;  Michigan  8.,  etc.,  R.  Co. 
86,  35  A.  8.  R.  202;  Hamilton  v.  Jos.  v.  McDonough,  21  Mich.  165,  4  Am. 
Schlitz  Brewing  Co.,  129  la.  172,  105  Rep.  466;  Ward's  Cent.  &  P.  Lake  Co. 
N.  W.  438,  2  L.R.A.(N.S.)  1078;  Amd  v.  Elkins,  34  Mich.  439,  22  Am.  Rep. 
V.  Aylesworth,  145  la.  185,  123  N.  544;  Mathews  v.  St  Lonis  &  8.  F.  R. 
W.1000,29LJIA.(N.S.)  638;Shreve-  Co.,  121  Mo,  298,  24  8.  W.  591,  25 
port  y.  Sehulsinger,  113  La.  9,  36  So.  L.R.A.  161;  Frey  ▼.  Drahos,  6  Neb. 
870,  2  Ann.  Cas.  69;  Hammatt  v.  1,  29  Am.  Rep.  353;  Ex  parte  Clark, 
Emerson,  27  Me.  308,  46  Am.  Deo.  20  N.  J.  L.  648,  45  Am.  Dee.  394; 
598;  Tall  v.  Baltimore  Steam  Packet  Brackenridge  v.  Claridge,  91  Tex.  527, 
Co.,  90  Md.  248,  44  Atl.  1007,  47  44  S.  W.  819,  43  LJI.A.  593;  Idaho 
L.R.A.  120;  Willner  v.  Silverman,  109  Forwarding  Co.  v.  Fireman's  Fund 
Md.  341,  71  Atl.  962,  24  L.R.A. (N.S.)  Ins.  Co.,  8  Utah  41,  29  Pac  826,  17 
895;  Reid  v.  Ladue,  66  Mich.  22,  32  L.R.A.  586;  North  Point  Consolidated 
N.  W.  916, 11  A.  8.  R.  462;  Cleveland  Irrigation  Co.  v.  Utah  Canal  Co.,  1'6 
&  T.  V.  R.  Co.  V.  Marsh,  63  Ohio  St.  Utah  246,  52  Pae.  168,  67  A.  S.  R. 
236,  58  N.  E.  821,  52  L.R.A.  142;  Miles  607,  40  L.R.A.  851;  Mankin  v.  Jones, 
V.  Stevens,  3  Pa.  St.  21,  45  Am.  Dec.  63  W.  Va.  373,  60  8.  E.  248, 15  L.R.A. 
621;  State  v.  Stockman,  82  S.  C.  388,  (N.S.)  214;  Green  v.  Ashland  Water 
64  S.  E.  595,  129  A.  8.  R.  888;  Lips-  Co.,  101  Wis.  258,  77  N.  W.  722,  70 
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the  opinion  expressed  by,  or  shown  by  the  actions  of,  some  person  not 
a  \vitne6s.'  Even  the  dying  declarations  of  the  victim  of  a  homicide, 
while  admissible  in  so  far  as  they  are  statements  of  fact,  are  not  gen- 
erally admissible  as  to  mere  opinions  or  conclusions  which  the  dying 
person  may  have  expressed,  as,  for  instance,  that  the  accused  had  or 
did  not  have  any  provocation  for  his  acts.*  And  the  same  thing  is 
true  as  to  declarations  which  would  have  been  admissible  as  res  gest«e, 
if  they  had  been  statements  of  fact.' 

4.  Rule  Applied  to  Understanding  of  Obscure  Statements. — A 
common  illustration  of  the  exclusion  of  a  conclusion  of  fact  is  of  the 
witness's  understanding  as  to  who  was  referred  to  in  a  conversation 
or  writing  the  subject  of  which  is  not  directly  named,*  or  what  an- 
other person  meant  by  obscure  statements.*  In  such  a  case  the  wit- 
ness may  state  any  facts  known  to  him  which  serve  to  identify  the 
person  or  to  throw  light  on  the  meaning  of  the  words,  but  it  must 
be  left  to  the  jury  to  draw  the  inference  with  the  light  afiPorded  by 
such  facts.^*  Still  less  may  the  witness  state  his  impi'ession  as  to  the 
meaning  or  intention  when  the  words  are  perfectly  plain.^*  But  in 
an  action  for  failure  of  telephone  service,  the  plaintiff  was  allowed 
to  give  his  understanding  of  a  conversation  with  the  defendant's  man- 
ager concerning  an  alleged  forfeiture  of  the  right  to  the  service  for 
nonpayment  of  duee.^*  Actions  for  libel  and  slander  have  been  held 
to  furnish  an  exception  to  this  rule.     Since  the  injury  done  by  a 

A.  S.  R.  9U,  43  L.RJl.  117;  Ziemer  Pac.   471,  122   Pac.   688,  Ann.   Cas. 

V.  C.  G.  Bretting  Mfg.  Co.,  147  Wis.  1913E  218  and  note. 

252,  133  N.  W.  139,  Ann.  Cas.  1912D  Notes:   86   A   S.   R.   649-652;   56 

1275.     See  also  infra,  par.  22.  L.R.A.  375-381.    See  Aduissions  and 

5.  Re  Loucks,  160  Gal.  551, 117  Pac.  Declarations,  vol.  1,  p.  533. 

673,  Ann.  Cas.  1913A  868;  Frink  v.  7.  Dunn  v.  Chicago,  R.  I.  &  P.  «. 

Southern  Exp.  Co.,  82  Ga.  33,  8  S.  E.  Co.,  130  la.  580,  107  N.  W.  616,  8 

862,  3  LJK.A.  482;  Bush  v.  McCarty  Ann.  Cas.  226,  6  L.R.A.(N.S.)  45a. 

Co.,  127  Ga.  308,  56  S.  E.  430,  9  Ann.  Note:    42   L.R.A. (N.S.)    938.      See 

Cas.  240;  Speer  v.  Speer,  146  la.  6,  Evidbnce,  vol.  10,  par.  157  et  seq. 

123  N.  W.  176,  140  A.  S.  R.  268,  27  8.  McCray  v.  State,  134  Ga.  416,  68 

L.RJi..(N.S.)  294  and  note;  Orrok  v.  S.  E.  62,  20  Ann.  Cas.  101. 

Com.  Ins.  Co.,  21  Pick.  (Mass.)  456,  9.  Lawson  v.  Com.,  160  Ky.  180, 169 

32Am.  Dec.  271;  People  V.  Sharp,  107  8.  W.  587,  L.R.A.1915D  972;  Marcy 

N.  Y.  427,  14  N.  E.  319,  1  A.  S.  R.  V.  Stone,  8  Cnsh.  (Mass.)  4,  54  Am. 

851;  EnoB  v.  St.  Paul  Fire  &  Marine  Dee.  736  and  note;  Hibbard  v.  Russell, 

Ins.  Co.,  4  S.  D.  639,  57  N.  W.  919,  16  N.  H.  410,  41  Am.  Dec.  733. 

46  A.  S.  R.  796;  Brown  v.  OdiU,  104  10.  SneU  v.  Snow,  13  Mete.  (Mass.) 

Tenn.  250,  56  S.  W.  840,  78  A.  S.  R.  278,  46  Am.  Dec.  730;  Dennison  v. 

914,  52  L.R.A.  660.  Daily  News  Pub.  Co.,  82  Neb.  675, 118 

6.  Boyle  v.  State,  105  Ind.  469,  6  N.  W.  568,  23  L.R.A. (N.S.)   362. 

N.  E  203,  55  Am.  Rep.  218;  House  ▼.       11.  Nelms  v.  State,  13  Smedes  &  M. 
State,  P4  Miss.  107, 48  So.  3,  21  L.R.A.    (Miss.)  500,  53  Am.  Dec.  94. 
(N.S.)  840  and  note;  Warren  v.  State,       12.  Vinson  v.  Southern  Bell  Tele- 
9  Tex.  App.  619,  35  Am.  Rep.  745;    phone,  etc.,  Co.,   (Ala.)    66  So.  100, 
Hollywood  V.  State,  19  Wyo.  493,  120    L.R.A.1915C  450. 
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libdous  statement  depends  upon  the  effect  which  the  words  have  pro- . 
duced  in  the  minds  of  the  hearers,  and  since  the  most  malicious 
slanders  may  be  couched  in  obscure  statements  or  insinuations,  it  is 
held  in  most  o^  the  cases  that  the  understandiog  as  to  the  meaning  of 
the  words,  and  the  person  to  whom  they  referred,  of  those  who  heard 
or  read  them,  may  be  put  in  evidence ; "  but  the  cases  are  not  in 
full  accord  on  this  point.**  The  opinion  of  a  witness  that  the  purpose 
of  the  publication  was  to  injure  the  character  of  the  person  named  is 
not  admissible.** 

5.  General  Limitations  on  Rule  of  Exclusion. — ^In  the  practical 
administration  of  justice  it  has  been  found  necessary  to  admit  a  class 
of  evidence  from  nonexperts,  which  is  usually  spoken  of  as  opinion 
evidence,  though  it  is  in  reality  describing  the  observed  facts  in  the 
only  way  in  which  they  can  be  described  intelligibly.  This  occurs 
when  the  facts  perceived  by  the  senses  are  so  numerous  and  subtle  as 
to  make  it  difficult  or  impossible  adequately  to  describe  them  to  the 
jury,  and  the  conclusion  or  inference  is  so  simple  and  so  well  within 
the  range  of  common  experience,  that  the  witness  can  relate  what  he 
has  seen  more  accurately,  as  well  as  more  easily,  by  stating  his  con- 
clusion than  by  attempting  to  detail  the  evidential  facts.  A  typical 
instance  of  this  is  evidence  that  a  certain  person  appeared  to  be  intox- 
icated. The  rigid  exclusion  of  any  inference  on  the  part  of  the  wit- 
ness would  require  him  to  describe  in  detail  the  actions  and  appear- 
ance of  the  person  without  stating  his  conclusion.  Still  simpler  cases 
are  the  manifestations  of  joy, 'fear,  anger  or  pain,  observed  by  the 
witness.  And  by  analogy  this  exception  has  been  extended  so  as  to 
admit  the  conclusion  of  nonexperts  as  to  a  person's  sanity  or  insan- 
ity.*' It  has  also  been  extended  so  as  to  allow  a  bank  officer  to  testify, 
from  the  course  of  business  of  his  bank,  that  a  check  had  been  paid.*' 
Theoretically  this  exception  does  not  violate  the  general  rule  excluding 
the  conclusions  of  witnesses,  since  it  is  but  stating  in  the  only  prac- 

13.  RusaeH  v.  Kelly,  44  Cal.  641, 13  v.  DaUy'  News  Pub.  Co.,  82  Neb.  675, 
Am.  Rep.  169;  Hawks  v.  Patton,  18  118  N.  W.  568,  23  L.R.A.(N.S.)  362; 
Qa.  52,  63  Am.  Dec.  266;  Miller  v.  VanVechten  v.  Hopkins,  5  Johns  (N. 
Butler,  6  Cusli,  (Mass.)  71,  52  Am.  T.)  211,  4  Am.  Dec.  339;  Maynard  v. 
Dec.  768  and  note;  Mauk  v.  Brundage,  Beardsley,  7  Wend.  (N.  Y.)  560,  22 
68  Ohio  St.  89,  67  N.  E.  152,  62  L.R.A.  Am.  Dec.  595;  Pittsburgh,  etc.,  R.  Co. 
477;  State  v.  Mason,  26  Ore.  273,  38  v.  McCurdy,  114  Pa.  St.  554,  8  Atl. 
Pac.  130,  46  A.  S.  R.  629,  26  L.R.A.  230,  60  Am.  Rep.  363.  See  generally, 
779;  Knapp  v.  Fuller,  55  Yt.  311,  45  Libel  and  Slander. 

Am.  Rep.  618.  15.  Soloman   v.   American   Mercan- 

Note:  48  L.R.A.(N.S.)  364^369.         tile  Exchange,  93  Me.  436,  46  Atl.  610, 

14.  Soloman   v.   American   Mercan-   74  A.  S.  R.  366. 

tile  Exchange,  93  Me.  436,  45  Atl.  510,       16.  See  infra,  par.  28. 

74  A.  S.  R.  366;  Snell  v.  Snow,  13       17.  Lilly    v.    Hamilton    Bank    ef 

Mete.  (Mass.)  278,  46  Am.  Dec.  730;    New  York,  178  Fed.  53,  102  C.  C.  A. 

Callahan  v.  Ingram,  122  Mo.  355,  26    1,  29  L.RA.(N.S.)  558. 

S.  W.  1020,  43  A.  S.  R.  583;  Dennison 
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ticable*  and  intelligible  manner  what  the  witness  baa  seen  or  heard. 
It  has  sometimes  been  called  a  shorthand  rendering  of  the  facts." 
How,  it  is  argued,  can  a  witness  describe  the  weight  of  a  horse,  or  his 
strength,  or  his  value?  Will  any  description  of  the  wrinkles  of  the 
face,  the  color  of  the  hair,  the  tones  of  tiie  voice,  or  the  elasticity  oi 
step,  convey  to  a  jury  any  very  accurate  impression  as  to  the  age  of 
the  person  described?  And  so,  also,  in  the  investigation  of  mental 
and  psychological  conditions;  because  it  is  impossible  to  convey  to  the 
mind  of  another  any  adequate  conception  of  the  truth  by  a  recital 
of  visible  and  tangible  Appearances;  because  you  cannot,  from  the 
nature  of  the  case,  describe  emotions,  sentiments  and  affections  which 
are  really  too  plain  to  admit  of  concealment,  but  at  the  same  time 
are  incapable  of  description ; — ^the  opinion  of  the  observer  is  admissible 
from  the  necessity  of  the  case,  and  witnesses  are  permitted  to  say  of 
a  person,  "he  seemed  to  be  frightened;"  "he  was  greatly  excited;" 
"he  was  much  confused;"  "he  was  agitated;"  "he  was  pleased;"  "he 
was  angry."  All  these  emotions  are  expressed  to  the  observer  by 
appearances  of  the  countenance,  the  eye,  and  the  general  manner  and 
bearing  of  the  individual;  appearances  which  are  plainly  enough 
recognized  by  a  person  of  good  judgment,  but  which  he  cannot 
otherwise  communicate  than  by  an  expression  of  results  in  the  shape 
of  an  opinion.*'  But  with  the  extent  to  which  the  admission  of  such 
evidence  has  been  carried,  it  undoubtedly  does  constitute  a  consider- 
able exception  to  the  general  rule.  Under  it  are  admitted  the  opinions 
of  nonexpert  witnesses  as  to  the  mental  and  physical  soundness  of 
persons,  their  reputation  and  conduct,  the  emotions  manifested  by 
their  acts,  their  handwriting  and  footprints,  the  behavior  and  value 

18.  Thornton  v.  State,  U3  Ala.  43,  Pike,  49  N.  H.  399,  6  Am.  Rep.  533, 

21  So.  366,  59  A.  S.  R.  97;  Adler  v.  overruled  on  another  point  by  Hardy 

Pruitt,  169  Ala.  213,  53  So.  315,  32  v.  Merrill,  56  N.  H.  227,  22  Am.  Rep. 

L.R.A.(N.S.)  889;  Central  of  Georgia  441;  Taylor  v.  Security  L.,  etc.;  Co., 

B.  Co.  V.  Jones,  170  Ala.  611,  54  So.  145  N.  C.  383,  59  S.  E.  139,  13  Ann. 

609,  37  L.R.A.(N.S.)  588;  Atwood  v.  Gas.  248,  15  L.RA.(N.S.)  583;  Gra- 

Atwood,  84  Conn.  169,  79  Atl.  59,  37  ham  v.  Pennaylvania  Co.,  139  Pa.  149, 

L.RA.(N.S.)  591;  Bennett  v.  Meehan,  21  Atl.  161,  12  L.R.A.  293;  Com.  v. 

83  Ind.  566,  43  Am.  Rep.  78    (how  Eyler,  217  Pa.  St.  512,  66  AtL  746, 10 

many  acres  would  be  benefited  by  a  Ann.  Gas.  786,  11  L.R.A.(N.S.)    639 

proposed     public     ditch);     Carthage  and  note;  State  v.  Stockman,  82  S.  C. 

Turnpike  Co.  v.  Andrews,  102  Ind.  388,  84  N.  E.  595,  129  A.  S.  R.  888; 

138,  1  N.  E.  364,  52  Am.  Rep.  653;  Knapp  v.  Fuller,  66  Vt.  311,  45  Am. 

Stephenson  v.  State,  110  Ind.  358,  11  Rep.  618;  Kunst  v.  Grafton,  67  W.  Va. 

N.  E.  360,  69  Am.  Rep.  216;  Withey  20,  67  S.  E.  74,  26  L.R.A.(N.8.)  1201; 

T.  Pere  Marquette  R.  Co.,  141  Mich.  Schultz  v.  Frankfort  Marine  Accident, 

412,  104  N.  W.  773, 113  A.  S.  R.  633,  etc.,  Ins.  Co.,  151  Wis.  537, 139  N.  W. 

7  Ann.  Cas.  57,  1  LJl.A.(N.S.)  352;  386,43  L.R.A.(N.S.)  520. 
Whittier  V.  Franklin,  46  N.  H.  23,  88       19.  Hardy  v.  Merrill,  56  N.  H.  227, 

Am.  Dec.  85 ;   State  v.  Shinbom,  46  22  Am.  Rep.  44L 
N.  H.  497,  88  Am.  Dec.  224;  State  v. 

669 


Digitizi 


ed  by  Google 


i  6  EXPERT  AND  OPINION  EVIDENCE  11  K.  C.  L. 

of  acimals,  the  speed  and  action  of  machines,  and  many  other  topics 
where  it  is  not  possible  or  practicable  to  put  fully  before  the  jury 
the  faQts  on  which  the  opinion  is  based.'**  In  simple  cases,  such  as 
that  of  intoxication,  the  witness  may  be  permitted  to  state  directly 
that  the  man  in  question  was  drunk  or  sober,  leaving  the  observed 
facts  on  which  he  bases  this  conclusion  to  be  brought  out  on  cross- 
examination;  but  if  the  case  is  at  all  complex  and  the  conclusion  one 
that  calls  for  the  exercise  of  judgment  and  reflection,  as  an  opinion 
in  regard  to  one's  sanity  or  insanity,  the  witness  is  generally  required 
first  to  state  the  evidential  facts,  the  facts  of  observation,  before  be 
may  give  his  opinion  as  to  the  fact  inferred.*  So,  the  examination 
of  the  nonexpert  by  a  hypothetical  question  based  on  the  evidence 
of  other  witnesses  is  clearly  inadmissible.*  And  that  the  conclusion 
must  not  involve  a  conclusion  of  law  is  a  rule  as  clearly  applicable 
to  the  testimony  of  nonexperts  as  to  that  of  experts.*  The  competency 
of  the  nonexpert  consists  chiefly  of  his  having  observed  the  facts 
sufficiently  to  enable  him  to  form  a  reliable  opinion,*  and  the  question 
is  largely  one  of  discretion  for  the  trial  court.'    But  it  has  been  held 

20.  Baltimore,  etc.,  R.  Co.  v.Sehultz,  Ala.  157,  14  So.  685,  46  A.  S.  R.  33; 

43  Ohio  St.  270,  1  N.  E.  324,  54  Am.  Prentis  v.  Bates,  93  Mich.  234,  53  N. 

Rep.  805.  W.   153,   17   LJI.A,   494;    Farber  v. 

1.  Bumey  v.  Torrey,  100  Ala.  157,  Missouri  Pac.  Ry.  Co.,  116  Mo.  81,  22 
14  So.  685,  46  A.  S.  R.  33;  Higgin-  S.  W.  631,  20  L.R.A.  350;  Clark  v. 
botham  v.  State,  42  Pla.  573,  29  So.  State,  12  Ohio  483,  40  Am.  Dec.  481; 
410,  89  A.  S.  R.  237;  Carthage  Turn-  Verrone  v.  Rhode  Island  Suburban  R. 
pike  Co.  V.  Andrews,  102  Ind.  138,  1  Co.,  27  R.  I.  370,  62  Atl.  512,  114  A. 
N.  E.  364,  52  A.  S.  R.  653;  Prentis  v.  S.  R.  41;  Atkins  v.  State,  119  Tenn. 
Bates,  93  Mich.  234,  53  N.  W.  153,  17  458,  105  S.  W.  353,  13  L.R.A.(N.S.) 
L.R.A.  494;  Clark  v.  State,  12  Ohio  1031;  In  re  Christensen,  17  Utah  412, 
483,  40  Am.  Dec.  481;  Baltimore,  etc.,  53  Pac.  1003,  70  A.  S.  R.  794,  41 
R.  Co.  V.  Schultz,  43  Ohio  St.  270,  54  L.R.A.  504;  Duthey  v.  State,  131  Wis. 
Am.  Rep.  805;  Auld  v.  Cathro,  20  N.  178,  111  N.  W.  222,  10  L.R.A.(N.S.) 
D.  461,  128  N.  W.  1025,  Ann.  Cas.  1032. 

1913A  90,  32  L.R.A.(N.S.)  71;  Jones  Note:  38  L.R.A.  72»-733. 

V.  Puller,  19  S.  C.  66,  45  Am.  Rep.  5.  Pratt    v.    North    German    Uoyd 

761.  Steamship  Co.,  184  Fed.  303,  106  C. 

2.  Estate  of  Dolbeer,  149  Cal.  227,  C.  A.  445,  33  L.R.A.(N.S.)  532;  Fort 
86  Pac.  696,  9  Ann.  Cas.  795;  Chicago,  v.  State,  52  Ark.  180, 11  S.  W.  959,  20 
etc.,  R.  Co.  V.  Heidenreich,  254  111.  231,  A.  S.  R.  163;  Grand  Lodge  Indepen- 
98  N.  E.  567,  Ann.  Cas.  1913C  266;  dent  Order  of  Mut.  Aid  v.  Wieting,  168 
State  V.  Peel,  23  Mont.  358,  59  Pac.  HI.  408,  48  N.  E.  59,  61  A,  S.  R.  123; 
169, 75  A.  S.  R.  529;  Beardslee  v.  Col-  Estate  of  Goldthorp,  94  la.  336,  62  N. 
umbia  Tp.,  188  Pa.  St.  496,  41  Atl.  W.  845, 58  A,  S.  R.  400 ;  State  v.  Rmn- 
617,  68  A.  S.  R.  883;  Morse  v.  Craw-  ble,  81  Kan.  16, 105  Pac,  1,  25  L.R.A. 
ford,  17  Vt.  499,  44  Am.  Dec.  349.  (N.8.)  376;  State  v.  Crowe,  39  Mont. 

Note:  38  L.R.A.  739.  174,  102  Pac.  579,  18  Ann.  Cas.  643; 

3.  Runyan  v.  Price,  15  Ohio  St.  1,  Auld  v.  Cathro,  20  N.  D.  461,  128  N. 
86  Am.  Dec.  459.  W.   1025,   Ann.    Caa.   1913A   00,   32 

4.  Pollock  V.  Gantt,  69  Ala.  373,  44  L.R.A.(N.S.)  71. 
Am.  Rep.  519;  Bumey  v.  Torrey,  100 

570 


Digitized  by  LjOOQ IC 


11  R.  C.  L.  EXPERT  AND  OPINION  EVIDENCB  f  « 

that  such  testimony  is  incompetent  if  based  solely  upon  matters 
themselves  excluded  by  statute.* 

6.  Conclusions  Distinguished  from  Composite  Facts. — As  a  rule  a 
witness  may  testify  directly  to  a  composite  fact,  though  in  a  sense 
his  testimony  may  be  the  result  of  his  conclusion  from  other  facts.' 
But  the  objection  that  proposed  testimony  states  a  conclusion  only  is 
sometimes  pushed  to  a  captious  extreme,  and  the  courts  have  often 
been  obliged  to  distinguish  between  statements  which  are  really  con- 
clusions and  those  which  state  facts  of  a  composite  nature.  Thus 
ownership  and  possession  are  facts,  though  sometimes  deducible  from 
other  facts.  While  the  rulings  on  such  questions  have  not  always 
been  consistent,  the  true  solution  seems  to  be  that  it  is  a  matter  for 
the  practical  discretion  of  the  trial  court.  If  tiie  ownership  of  some 
piece  of  land  or  of  a  chattel  comes  into  the  case  incidentally  and  is 
not  of  apparent  importance,  the  simplest  and  most  satisfactory  method 
is  to  permit  the  witness  to  state  the  fact  as  he  knows  it,  and  leave  the 
ground  of  his  belief  to  be  developed  by  cross-examination  if  it  is 
relevant ;  ^  but  if  the  question  of  title  is  the  question  at  issue,  or  is  a 
disputed  fact  of  vital  importance,  it  is  better  to  confine  the  witness 
strictly  to  the  evidential  facts  of  which  he  has  knowledge,  and  not 
permit  him,  even  in  form,  to  assume  the  office  <rf  the  trier.'  Aa  to 
personalty,  the  general  rule  seems  to  be  that  the  witness  may  testify 
directly  to  its  ownership  even  where  that  is  the  question  in  issue. 
There  are,  however,  cases  to  the  contrary,  especially  where  the  ques- 
tion in  the  particular  case  is  more  than  usually  complex.*'  Similarly, 
direct  testimony  may  be  received  as  to  whether  a  certain  person  was 

9.  In  re  Goldthorp,  94  la.  336,  62  Am.  Dec.  442;  Hunnicutt  v.  Higgin- 
N.  W.  845,  58  A.  S.  R.  400.  botham,  138  Ala.  472,  35  So.  469,  100 

7.  Alabama  G.  S.  R.  Co.  v.  Frazier,  A.  S.  R.  45;  Nolan  v.  Nolan,  155  Cal. 
93  Ala.  45,  9  So.  303,  30  A.  S.  R.  28;  476, 101  Pac.  520, 132  A.  S.  R.  99,  17 
Gallagher  v.  Williamson,  23  Cal.  331,  Ann.  Cas.  1056;  Mathews  v.  Living- 
83  Am.  Dec.  114;  Peniisvlvania  Co.  v.  ston,  86  Conn.  263,  85  Atl.  529,  Ann. 
JIarion.  323  Ind.  415,  23  N.  E.  973,  Cas.  1914A  195;  Olson  v.  O'Connor,  9 
18  A.  S.  R.  330,  7  L.R.A.  687;  Indian-  N.  D.  504,  84  N.  W.  359,  81  A.  S.  R. 
apoiis  St.  R.  Co.  v.  Haverstick,  35  Ind.   595. 

App.  281,  74  N.  E.  34,  111  A.  S.  R.  9.  Dnnlap  v.  Berry,  4  Scam.  (111.) 
163:  In  re  Goldthorp,  94  la.  336,  62  327^  39  Am.  Dec.  413;  Kirkpatrick  v. 
N.  W.  845  58  A.  S.  R.  400;  MMatt  ciark,  132  111.  342,  24  N.  E.  71,  22  A. 
y.  Scott  106  la.  203,  76  N.  W  717,  68  g  r  '531  g  l.r^.  511. 
A.  S.  R.  203;  Prosser  y  Montana  iq.  jantzen  v.  Emannel  German 
T^'  Jki'  Lf  stmoVnr^:  ?«P«3t  Chn-h,  27  OMa  473, 112  Pac. 
ware  Co.  v.  Bank  of  Greenwood,  41   1127,  Ann.  Caa.l912C  659  and  note 

S.  C.  177,  19  S.  E.  502,  44  A.  S.  R.  „^i"Vi?T  r'a  ^>fl  {  S      A 

700;  Wright  v.  Ft.  Howard,  60  Wis.  N.  W.  589,  14  L.R.A.(N.S.)  289  and 

119.  18  N.  W.  750,  50  Am.  Rep.  350.  note. 

Notes:  86  A.  S.  R.  649  et  seq.;  38       Carney  v.  Hennessey.  74  Conn.  107, 

L.R.A.    727;  56  L.R.A.  375-381;  23  49  Atl.  910,  82  A.  S.  R.  199,  53  L.R.A. 

L.R.A.(N-S.)   380  et  seq.  699,  admits  the  question,  "Who  made 

8    Nelson  v.  Iverson,  24  Ala.  9,  60  use  of  the  landT"    Watrous  v.  Morri- 
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in  possession  of  land,^*  whether  he  made  a  certain  sale  or  agreement/* 
whether  he  held  a  certain  office,^'  whether  he  had  certain  authority 
and  waa  charged  with  certain  duties  in  his  employment,^*  or  whether 
a  certain  man  and  woman  lived  together  as  man  and  wife,  and  that 
he  held  her  out  as  his  wife,^*  though  it  has  been  held  that  whether« 
the  witness  married  a  certain  person  involved  a  conclusion,  where 
only  a  common  law  marriage  was  claimed.^*  Similarly,  it  is  held 
that  the  witness  may  testify  directly  as  to  whether  he  is  wholly 
dependent  on  a  certain  person  for  support,*'  whether  he  would  have 
forwarded  a  message  if  it  had  been  delivered  to  him,*^  whether  a 
homicide  was  committed  without  any  cause,**  whether  a  certain 
object  near  the  highway  was  likely  to  frighten  horses,*"  or  to  what 
extent,  by  percentage,  an  elevator  was  used  for  passengers,  though 
the  conclusion  is  not  based  on  any  specific  data,*  but  not  whether  a 
man  furnished  his  family  with  a  suitable  place  in  which  to  live.* 

Expert  Opinions 

7.  In  General. — It  is  evident  that  deductions  from  observed  facts 
must  often  be  necessary,  which  require  scientific  or  specialized  knowl- 
edge or  experience  and  for  which  the  general  common  sense  and  prac- 
tical experience  of  the  jury  are  inadequate.  The  untrained  layman 
would  be  imfit  to  decide  what  condition  of  bodily  or  mental  health 
or  disease  is  indicated  by  a  recital  of  obscure  and  unusual  symptoms; 
still  less  would  he  be  able  to  form  a  reasonable  opinion  as  to  the 
propriety  of  the  medical  treatment  given,  or  the  probable  continu- 
ance of  the  disability.  A  jury  of  country  farmers  could  not  estimate 
the  value  of  a  city  lot  by  a  physical  description  of  it,  and  such  illu»- 

soB,  33  Fla.  261,  14  So.  805,  39  A.  674,  41  L.R.A.(N.S.)  663. 

S.    B.    139,    excludes    the    question  16.  Bynon  v.  State,  117  Ala.  80,  23 

wheHxet  the  witness  has  had  "actual  So.  640,  67  A.  8.  B.  163. 

open  and  notorious  possession"  since  16.  Berger  v.  Eirby,  105  Tex.  611, 

a  certain  time.  153  S.  W.  1130,  51  LJl.A.(N.S.)  182. 

12.  Walter  v.  Sperry,  86  Conn.  474,  17.  Mulhall  v.  Fallon,  176  Mass.  266, 
85  Atl.  739,  44  L.R.A.(N.S.)  28;  Odlin  57  N.  E.  386, 79  A.  S.  B.  309,  54  L.B.A. 
V.  Cfove,  41  N.  H.  465,  77  Am.  Dec.  934. 

773;  Durlacher  v.  Frazer,  8  Wyo.  58,       18.  Western  Union  TeL  Co.  v.  Mit- 
55  Pac.  306,  80  A.  8  .R.  918.  chell,  91  Tex.  454,  44  S.  W.  274.  66 

13.  State  V.  Haskins,  109  la.  656,   A.  S.  R.  906,  40  L.R.A.  209. 

80  N.  W.  1063,  77  A.  S.  R.  560,  47  19.  House  v.  State,  94  Miss.  107,  48 

L.R.A.  223.  So.  3,  21  LJl.A.(N.S.)  840  and  note. 

14.  Western  Stone  Co.  v.  Muscial,  20.  Heinmiller  v.  Winston  Bros.,  131 
196  m.  382,  63  N.  E.  664,  89  A.  S.  R.  la.  32,  107  N.  W.  1102,  117  A.  S.  B. 
325;  Eureka  Block  Coal  Co.  v.  Wells,  405,  6  LJEl.A.(N.8.)  150. 

29  Ind.  App.  1,  61  N.  E.  236,  94  A.  S.       1.  Wilmarth  v.  Pacific  Mutual  Life 
R.  269;  Olson  v.  O'Connor,  9  N.  D.   Ins.  Co.,  168  Cal.  536,  143  Pac.  780, 
504,  84  N.  W.  359,  81  A.  S.  B.  595;    Ann.  Cas.l915B  1120. 
Union  Bank  &  Trust  Co.  v.  Long  Pole       2.  Dallas  v.  Sellers,  17  Ind.  479,  79 
Lumber  Co.,  70  W.  Va.  558,  74  S.  E.    Am.  Dec.  489. 
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tratioDs  might  be  indefinitely  multiplied.  From  auch  situations  arises 
the  necessity  of  admitting  in  evidence  the  opinion  of  experts.*  An 
expert  may  also  testify  to  general  scientific  facts  or  doctrines  whieh 
are  pertinent  to  elucidate  the  facts  in  issue/  but  not  to  general  theories 
7hich  have  only  a  remote  and  conjectural  application  to  the  facts  of 
the  case/  nor  in  contradiction  of  positive  testimony  as  to  the  actual 
facts.'  It  may  be  stated  as  a  general  proposition  thai  there  are  two 
classes  of  cases  in  which  expert  testimony  as  to  the  facts  is  admissible. 
To  the  one  class  belong  those  cases  in  which  the  conclusions  to  be 
drawn  by  the  jury  depend  on  the  existence  of  facts  which  are  not  com- 
mon knowled^  and  which  are  peculiarly  within  the  knowledge  of 
men  whose  experience  or  study  enables  them  to  speak  with  authority 
upon  the  subject.  If,  in  such  cases,  the  jury,  with  all  the  facts  before 
them,  can  form  a  conclusion  thereon,  it  is  their  sole  province  to  do  so. 
In  the  other  class  we  find  those  cases  in  which  the  conclusions  to  be 
drawn  from  the  facts  stated,  as  well  as  knowledge  of  the  facts  them- 
selves, depend  on  professional  or  scientific  knowledge  or  skill  not  with- 
in the  range  of  ordinary  training  or  intelligence.  In  such  cases  not 
only  the  facts,  but  the  conclusions  to  which  they  lead,  may  be  testified 
to  by  qualified  experts.  The  distinction  between  these  two  kinds  of 
testimony  is  apparent.  In  the  one  instance  the  factp  are  to  be  stated 
by  the  experts  and  the  conclusion  is  to  be  drawn  by  the  jury ;  in  the 
other,  the  expert  states  the  facts  and  gives  his  conclusion  in  the  form 
of  an  opinion  which  ma;/'  be  accepted  or  rejected  by  the  jury.  If  the 
knowledge  of  the  experts  consists  in  descriptive  facts  which  can  intel- 
ligently be  communicated  to  others  not  familiar  with  the  subject,  the 
case  belongs  to  the  first  class.  If  tiie  subject  is  one  as  to  which  ex- 
pert skill  or  knowledge  can  be  communicated  to  others  not  versed  in 
the  particular  science  or  art  only  in  the  form  of  reasons,  arguments 

3.  Transportation  Line  v.  Hope,  95  R.  Co.,  43  Ore.  26,  72  Pac.  594,  99  A. 

U.  S.  297,  24  U.  S.  (L.  ed.)  477;  Con-  S.  R.  710,  62  L.R.A.  543;  Travis  v. 

gress,  etc.,  Spring  Co.  v.  Edgar,  99  Brown,  43  Pa.  St.  9,  82  Am.  Dec.  540. 

U.  S.  645,  25  U.  S.  (L.  ed.)  487;  Con-  Notes:  66  Am.  Dec.  228;  Ann.  Cas. 

necticut  Mut.  Life  Ins.  Co.  v.  Lathrop,  1912D  819. 

Ill  U.  S.  612,  4  S.  Ct.  533,  28  U.  S.  4.  Emerson  v.  Lowell  Gaslight  Co., 

(L.  ed.)  536;  Flinn  v.  Prairie  County,  6  Allen  (Mass.)  146,  83  Am.  Dee.  621; 

60  Ark.  204,  29  S.  W.  459,  46  A.  S.  R.  Kaczmarek  v.  Gender  Paeschke,  etc., 

168,  27  L.R.A.  669;  In  ib  Toomes,  54  Co.,  148  Wis.  46, 134  N.  W.  348,  Ann. 

Cal.  509,  35  Am.  Rep.  83;  Ausmus  v.  Cas.  1913A  1139,  44  L.R.A.(N.S.)  779. 

People,  47  Colo.  167,  107  Pac.  204,  19  See  infra,  par.  19  et  seq. 

Ann.  Cas.  491;  Doster  v.  Brown,  25  5.  Goken  v.  Dallugge,  72  Neb.  16,  99 

Ga.  24,  71  Am.  Dec.  153;   Alabama  N.  W.  818, 101  N.  W.  244, 103  N.  W. 

Great  Southern  R.  Co.  v.  McKenzie,  287,  9  Ann.  Cas.  1222;  State  v.  Maioni, 

139  Ga.  410,  77  S.  E.  647,  45  L.R.A.  78  N.  J.  L.  339,  74  Atl.  526,  20  Ann. 

(N.S.)   18:  Com.  v.  Rogers,  7  Mete.  Cas.  204  and  note. 

(Mass.)  500,  41  Am.  Dec.  458;  Finn  6.  Crooks  v.  Tazewell  Coal  Co.,  263 

V.  Cassidv,.  165  N.  Y.  584,  59  N.  E.  111.   343,   105   N.   E.  132,  Ana.  Cas. 

311,  53  L.R.A.  877;  Scott  v.  Astoria  1915C  304. 
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or  opinions,  then  it  belongs  to  the  second  class.'  The  admissibility  of 
expert  testimony  is  for  the  court,  while  its  weight  is  for  the  jury.* 

8.  Competency  of  Witness. — ^The  test  to  be  applied  in  detennining 
the  competency  of  a  witness  to  testify  as  an  expert  is  implied  in  the 
deiihition  of  expert  evidence.'  He  must  have  acquired  such  special 
knowledge  of  the  subject  matter  about  which  he  is  to  testify,  either  by 
study  of  the  recognized  authorities  on  the  subject  or  by  practical  ex- 
perience, that  he  can  give  the  jury  assistance  and  guidance  in  solving 
a  problem  to  which  their  equipment  of  good  judgment  and  average 
knowledge  is  inadequate.^^  If  he  can  qualify  under  this  test  he  may 
testify,**  otherwise  not."  The  question  is  largely  one  of  judicial  dis- 
cretion, and  the  appellate  court  will  not  order  a  new  trial  for  error  in 
passing  on  the  qualifications  of  a  proposed  expert  witness,  unless  the 
error  is  clear  and  involves  a  misconception  of  the  law ;  **  but  if  the  rul- 

7.  Dougherty  v.  MiUiken,  163  N.  Y.  Fairley  v.  Smith,  87  N.  C.  387,  42  Am. 
527,  57  N.  E.  757, 79  A.  8.  R.  608.  Rep.  522;  Duntley  v.  Imnan,  42  Ore. 

8.  Miller  v.  State,  9  Okla.  Crim.  255,  334,  70  Pac.  529,  59  L.RA.  785;  Carr 
131  Pac.  717,  LJI.A.1915A  1088.  See  v.  Northern  Liberties,  36  Pa.  St  324, 
infra,  par.  16,  as  to  weight  of  opinion  78  Am.  Dec.  342;  Fraim  v.  National 
evidence.  Fire  Ins.  Co.,  170  Pa.  fit.  151,  32  Atl. 

9.  See  supra,  par.  2.  613,  50  A.  S.  B.  753;  Norfolk  &  Ports- 

10.  In  re  Toomes,  54  CaL  509,  35  mouth  Traction  Co.  v.  Ellington,  108 
Am.  Rep.  83;  Doster  v.  Brown,  25  Ga.  Va.  245,  61  S.  E.  779, 17  L.B.A.(N.S.) 
24,  71  Am.  Dec.  153;  People  v.  Jen-  117. 

nings,  252  111.  534,  96  N.  E.  1077,  43  18.  Congress,  etc..  Spring  Co.  v.  Ed- 
L.B.A.(N.S.)  1206;  Ohio  &  I.  Torpedo  gar,  99  U.  S.  645,  25  U.  S.  (L.  ed.) 
Co.  v.  Fishbum,  61  Ohio  St.  608,  56  487;  Chateaugay  Ore  &  Iron  Co.  y. 
N.  E.  457,  76  A.  S.  B.  437;  Seattle  &  Blake,  144  U.  S.  476, 12  S.  Ct.  731,  36 
M.  B.  Co.  V.  Boeder,  30  Wash.  244,  70  U.  S.  (L,  ed.)  510;  Stewart  v.  Sloss- 
Pac.  498,  94  A.  S.  B.  864.  Sheffield  Steel  &  Iron  Co.,  170  Ala. 

Note:  66  Am.  Dec.  228.  544,  54  So.  48,  Ann.  Cas.  1912D  815 

11.  Humboldt  Lumber  Manufactur-  and  note;  State  v.  Main,  69  Conn, 
ers  Ass'n  v.  Christopherson,  73  Fed.  123,  37  Atl.  80,  61  A.  S.  B.  30,  36 
239,  44  U.  S.  App.  434,  19  C.  C.  A.  L.B.A.  623;  Parsons  v.  Litchfield 
481,  46  L.B.A.  264;  Pearson  v.  Zehr,  County  Hospital,  80  Conn.  525,  69 
138  111.  48,  29  N.  E.  854,  32  A.  S.  B.  Atl.  352,  16  L.B.A.(N.S.)  1038;  Jen- 
113;  St.  Louis  S.  W.  B.  Co.  v.  Elgin  ney  Electric  Co.  v.  Branham,  145  Ind. 
Condensed  Milk  Co.,  175  111.  557,  51  314,  41  N.  E.  448,  33  L.E.A.  395;  Isen- 
N.  E.  911,  67  A.  S.  R.  238;  Hammond  hour  v.  State,  157  Ind.  517,  62  N.  E. 
V.  Woodman,  41  Me.  177,  66  Am.  Dec.  40,  87  A.  S.  B.  228;  Eureka  Block  Coal 
219;  Potter  v.  Grand  Trunk  Western  Co.  v.  WeUs,  29  Ind.  App.  1,  61  N.  E. 
E.  Co.,  157  Mich.  216,  121  N.  W.  808,  236,  94  A.  S.  B.  259;  Payette  v.  Ches- 
22  L.R.A.(N.S.)  1039;  Miller  v.  State,  terville,  77  Me.  28,  52  Am.  Ecp.  741; 
9  Okla.  Crim.  Rep.  255,  131  Pac.  717,  State  v.  Thompson,  80  Me.  194,  13 
L.R.A.1915A  1088;  Com.  v.  Wireback,  Atl.  892,  6  A.  S.  B.  172;  Com.  v. 
190  Pa.  St.  138,  42  Atl.  542,  70  A.  S.  Spencer,  212  Mass.  438,  99  N.  E.  266, 
B.  625.  Ann.  Cas.  1913D  552;  Yergy  v.  Helena 

12.  Budge  V.  Morgan's  L.  &  T.  B.,  Light  &  B.   Co.,  39  Mont.  213,  102 
etc.,  Co.,  108  La.  349,  32  So.  535,  58   Pac.  310,  18  Ann.  Cas.  1201;  Bums 
L.R.A.    333;    People    v.    Spooner    1   v.  Delaware  &  A.  Telegraph  &  Telf 
Denio  (N.  Y.)  343,  43  Am.  Dec.  672:    phone  Co.,  70  N.  J.  L.  745,  59  Atl. 
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ing  clearly  constitutes  an  error  of  law  it  may  give  canse  for  a  new 
trial.**  The  competency  of  the  proposed  witness  is  a  preliminary 
question  which  should  be  ^ttled  before  he  is  allowed  to  testify.  Op- 
posing counsel  have  the  right  to  cross-examine  the  witness  to  the 
court  on  the  question  of  his  competency ;  it  is  error  to  refuse  them  this 
right  and  permit  only  a  cross-examination  to  the  jury  after  the 
direct  evidence  has  been  given.**  In  matters  within  the  field  of  scien- 
tific knowledge  and  skill,  a  witness  who  has  gained  adequate  knowl- 
edge by  practical  experience,  rather  than  by  scientific  study,  may 
nevertheless  be  recognized  as  an  expert**  This  rule  may  well  be  il- 
lustrated by  the  holding  that  a  woman  who  herself  was  a  mother  and 
who  testified  that  she  knew  the  difference  between  normally  and  pre- 
maturely bom  children,  might  testify  that  a  certain  birth  was  prema- 
ture.*' An  exact  estimate  of  the  learning  and  skill  of  every  proposed 
expert  is  impracticable;  the  witness  need  not  be  at  the  very  top  of  his 
profession;  and  it  is  usually  held  that  any  person  whose  profession 
or  vocation  deals  with  the  subject  in  hand  is  entitled  to  be  heard  as 
an  expert,  leaving  the  value  of  his  evidence  to  be  tested  by  cross-ex- 
amination and  determined  by  the  jury.**    It  is  sometimes  held  that 

220,  592,  67  LJl.A.  956:  Allen's  Ap-  (N.S.)  1039;  Greenfield  v.  People,  85 

peal,  99  Pa.  St.  196,  44  Am.  Rep.  101;  N.  T.  75,  39  Am.  Rep.  636;  Piollet  v. 

Municipal  Court  of  Providence  v.  Kir-  Simmers,  106  Pa.  St.  95,  51  Am.  Rep. 

by,  28  R.  I.  287,  67  Atl.  8,  13  Ann.  496;  Harris  v.  Ogden  Steam  Laundry 

Cas.  736;  McCown  v.  Mnldrow,  91  S.  Co.,  39  Utah  436,  117  Pae.  700,  Ann. 

C.  523,  74  S.  E.  386,  Ann.  Cas.  1914 A  Caa.   1913E  96;   Bertha  Zinc  Co.  t. 

139;  Lincoln  v.  Central  Vermont  R.  Martin,  93  Va.  791,  22  S.  E.  869,  70 

Co.,  82  Vt.  187,  72  Atl.  821,  137  A.  L.RJL.  999. 

S.  R.  998;  Lane  Bros.  &  Co.  t.  Baoser-  Note:  63  LJI.A.  940. 

man,  103  Va.  146,  48  S.  E.  857,  106  17.  Bessemer  Coal,  Iron  &  Land  Co. 

A.  S.  R.  872;  Anninius  Chemical  Co,  t.  Doak,  152  Ala.  166,  44  So.  627,  12 

V.  Landrum,  113  Va.  7,  73  S.  E.  459,  L.R.A.(N.S.)  389. 

Ann.    Cas.    1913D    1075;    38    L.R.A.  18.  Bessemer  Coal,  Iron  &  L«»d  Co. 

(N.S.)   272;  Northern  Supply  Co.  v.  v.  Doak,  152  Ala.  166,  44  So.  627,  12 

Wangard,  123  Wis.  1, 100  N.  W.  1066,  L.R-A..(N.S.)    389;    Von    PoUnitz    v. 

107  A.  S.  R.  984.  State,  92  Ga.  16, 18  S.  E.  301,  44  A.  S. 

14.  Germania  Life  Lw.  Co.  v.  Ross-  R.  72;   Alabama  Great  Southern  B. 

Lewin,  24  Colo.  43,  51  Pac.  488,  65  Co.  v.  McKenzie,  139  Ga.  410,  77  S. 

A.  S.  R.  215;  Emerson  v.  Lowell  Gas-  e.  647,45  L.R.A. (N.S.)  18;  Carscallen 

light  Co.,  6  Allen  (Mass.)  146,  83  Am.  ^    c^eur  D'Alene  &  St.  Joe  Transp. 

^^*;  ^-  ■          T.          ,       •     »    />  Co.,  15  Idaho  444, 98  Pac.  622, 16  Ann. 

o.lK^"'^  «/S'7?7*?7A  ?•  A     '  Cal  544;  Moon  v.  Northern  Pac.  R. 
215  Pa    St.  581,  64  Atl.  774,  7  Ann.   ^^  ^  ^  ^^^  ^^g^  ^g  jj   ^   g^g   ^ 

^6.  Montgomery  v.  GUmer.  33  Ala.  ^  f-  »•  ^^^  ^ew  <)rl^V'  %?.- 

116,  70  Am^Dec^62;  PearsoA  v.  Zehr,  N.  R.  Co.  v.  Allbntton,  38  MiM.  242 

138  lU.  48,  29  N.  E.  854,  32  A.  S.  R.  75  Am.  Dec.  98 ;  State  v.  Megojden,  49 

113;     Marcy    v.    Barnes,    16    Gray  Ore.  259,  88  Pac.  306,  14  Ann.  Cas. 

(Mass.)  161,  77  Am.  Dec.  405;  Potter  130;  Taylor  v.  Modem  Woodmen  of 

V.  Grand  Trunk  Western  R.  Co.,  157  America,  42  Wash.  304,  84  Pac.  867, 

Mich.  216,  121  N.  W.  808,  22  L.R.A.  7  Ann.  Cas.  607;  Tower  v.  Whip,  53 
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the  witness  must  have  had  some  practical  experience  with  the  particu- 
lar matter  in  controversy,  and  tiiat  mere  study  of  the  theory  of  the 
subject,  or  experimental  knowledge  of  a  general  kind,  is  insufficient.** 
An  interesting  application  of  this  rule  is  seen  in  the  holding  that  the 
treatment  of  a  disease  by  a  physician  of  one  medical  school  cannot  be 
passed  on  by  a  practitioner  of  another  school.*^  But  the  question  of 
the  exercise  of  reasonable  skill  in  making  a  diagnosis  does  not  come 
within  the  rule.*  And  in  a  general  way  the  same  may  be  said  when  a 
physician  uses  mechanical  appliances,  though  more  strictly,  per- 
haps, the  physician,  in  such  a  case,  enters  the  field  of  mechanical 
treatment  and  science  and  hence  is  required  to  measure  up  to  its 
standard  of  skill  and  care.*  Moreover,  so  far  as  concerns  medical 
science,  this  rule  seems  to  be  applied  only  as  between  generally  recog- 
nized or  established  systems  or  schools.  Thus,  it  has  been  held  that 
the  fact  that  one  calls  himself  a  "magnetic  healer"  does  not  entitle 
him  to  have  his  negligence  measured  only  by  the  testimony  of  other 
magnetic  healers.*  And  though  a  general  practitioner  may  not  be 
qualified  to  testify  as  to  a  matter  within  one  of  the  special  branches 
of  his  profession,*  when  the  fact  under  investigation  is  of  a  narrow 
and  unusual  kind  it  would,  of  course,  be  absurd  to  require  an  expert 
to  have  had  experience  with  exactly  identical  facts.'    One  will  not  be 

W.  Va.  158,  44  S.  E.  179,  63  LJS.A.  denied  in  Isenhour  v.  State,  157  Ind. 

937  and  note.  517,  62  N.  E.  40,  87  A.  S.  R.  228, 

19.  Fuchs  V.  St.  Louis,  167  Mo.  620,  20.  Henslin  v.  Wheaton,  91  Minn. 

67  S.  W.  610,  57  L.R.A.  136;  Laing  219,  97  N.  W.  882,  103  A,  8.  R.  504, 

V.    United    New    Jersey    Railroad    &  1  Ann.  Cas.  19,  64  L.R.A.  126. 

Canal  Co.,  54  N.  J.  L.  576,  25  Atl.  409,  1.  Grainger  v.   Still,  187  Mo.  197, 

33  A.  S.  R.  682.  85  S.  W.  1114,  70  LJi.A.  49. 

Note:  12  A.  S.  R.  777.  2.  Henslin    v.   Wheaton,   91   Minn. 

In  Graney  v.  St.  Louis  I.  M.  &  S.  R.  219,  97  N.  W.  882,  103  A.  S.  R.  fe04, 

Co.,  157  Mo.  666,  57  S.  W.  276,  50  1  Ann.  Cas.  19,  64  L.R.A.  126;  Grain- 

LJI.A.  153,  it  was  held  that  a  pro-  ger  v.  Still,  187  Mo.  197,  85  S.   W. 

fessor  of  physics  of  twenty-three  years'  1114,  70  L.R.A.  49. 

experience  who  had  experimented  on  3.  Longan  v.  Weltmer,  180  Mo.  322, 

the   currents   of   air   produced   by   a  79  S.  W.  655,  103  A.  S.  R.  573,  64 

moving  train,  and  a  teacher  of  me-  L.R.A.  969. 

vhanics    who   had   studied    the    prob-  See  infra,  par.  38,  as  to  skill  or  neg- 

lems  of  motion  and  force  and  the  op-  ligence  as  a  subject  of  opinion  evi- 

eration  of  air  currents  for  thirty  years,  dence. 

could  not  state  their  opinion  as  to  the  4.  Emerson  v.  Lowell  Gaslight  Co., 

suction  produced  by  the  passing  of  a  6  Allen  (Mass.)  146,  83  Am.  Dec.  621. 

railway  train,  and  its  liability  to  draw  6.  Germania  Life  Ins.  Co.  v.  Ross- 

a  boy  standing  near  under  the  train,  Lewin,  24  Colo.  43,  51  Pac.  488,  65 

becau.se  they  had  never  seen  or  read  of  A.  S.  R.  215;  Supreme  Tent  Klnights 

a  similar  occurrence.    This  opinion  is  of  Maccabees  of  the  World  v.  Stens- 

quite  extreme  in  its  expressions  of  con-  land,  206  HI.  124,  68  N.  E.  1098,  99 

tempt    for    theoretical    and    scientific  A.  S.  R.  137;  State  v.  Megorden,  4S 

opinion.  Ore.  259,  88  Pac.  306,  14  Ann.  Cas. 

That  experience  by  personal  obser-  130  and  note, 
vation  is  an  absolute  requirement  is 
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admitted  as  an  expert  with  no  other  qualification  than  that  he  ha< 
made  experiments  with  facts  similar  to  those  in  controversy  with  a 
view  to  testifying;*  but  if  he  is  in  fact  a  qualified  expert,  properly 
conducted  experiments  which  he  has  made  may  be  detailed  to  the 
jury  in  support  of  his  opinion,'  unless  such  experiments  are  incompe- 
tent as  substantive  evidence,*  or  unless  they  are  unnecessary  and  de- 
signed merely  for  dramatic  effect.®  One  expert  may,  from  his  own 
knowledge,  testify  to  another's  competency,**  though  the  contrary 
has  been  held  where  such  competency  was  the  matter  directly  in  is.sue 
to  the  jury.**  The  necessary  qualifications  to  entitle  one  to  testify 
as  to  particular  matters  are  discu.«sed  elsewhere  herein  in  connection 
with  such  matters  as  subjects  of  expert  testimony.** 

9.  Conclusion  Based  on  Observed  Facts. — ^When  an  e.xpert  has  no 
personal  knowledge  of  the  facts,  but  is  called  to  prove  the  scientHio 
conclusion  deducible  from  the  facts  proved  by  other  witnesses,  the  exact 
state  of  fact  on  which  he  is  to  express  an  opinion  is  presented  to  him 
by  a  hypothetical  question.  But  when  his  testimony  is  not  given  in 
response  to  such  a  question,  he  must  first  be  shown  to  have  a  personal 
knowledge  of  the  facts  sufficient  to  enable  him  to  form  an  opinion 
entitled  to  weight  with  the  jury.**  It  is  usually  held  that  before  stat- 
ing his  conclusion  or  opinion  he  must  testify  to  the  facts  upon  which 
his  opinion  is  based.**  But  in  a  few  cases  it  has  been  held  sufficient 
for  him  to  state  the  extent  of  his  knowledge  of  the  evidential  facts,  and 
then  give  his  opinion  as  to  the  ultimate  fact  or  conclusion,  leaving 
its  support  from  the  evidential  facts  to  be  deduced  by  a  later  direct 
or  cross-examination.*'    According  to  these  cases,  when  facts  sought 

6.  Libby  v.  Scherman,  146  111.  540,  Ga.  813,  56  S.  E.  1017,  9  Ann.  Cas. 
34  N.  B.  801,  37  A.  S.  R.  191;  State  620;  Foster-Milburn  Co.  v.  Chinn,  134 
V.  Justus,  11  Ore.  178,  8  Pac.  337,  50  Ky.  424,  120  S.  W.  364,  135  A.  S.  R. 
Am.  Rep.  470.  417,  34  L.R.A.(N.S.)   1137;  State  v. 

7.  Slate  V.  Nagle,  25  R.  I.  105,  54  Megordcn,  49  Ore.  259,  88  Pac.  306, 
Atl.  1063,  105  A.  S.  R.  864  and  note;  14  Ann.  Cas.  130. 

Harris  v.  Ogden  Steam  Laundry  Co.,  14.  Raub  v.   Carpenter,  187  U.  S. 

39  Utah  436,  117  Pac.  700,  Ann.  Cas.  159,  23  S.  Ct.  72,  47  U.  S.  (L.  ed.) 

1913E  96.  119;  Stewart  v.  Sloss-Sheffield  Steel, 

As  to  experimental  tests  as  substan-  etc.,  Co.,  170  Ala.  544,  54  So.  48,  Ann. 

live  evidence,  see  Evidekcb,  vol.  10,  Cas.  1912D  815;  Chandler  v.  Barrett, 

par.  187  et  seq.  21  La.  Ann.  58,  99  Am.  Dec.  701 ; 

8.  Com.  v.  Tucker,  189  Mass.  457,  Hathome  v.  King,  8  Mass.  371,  5  Am. 
76  N.  E.  127,  7  L.R.A.(N.S.)  1056.  Dec.  lOG;  Dickinson  v.  Barber,  9  Mass. 

9.  State  V.  Hyde,  234  Mo.  200,  136  225,  6  Am.  Dec.  58;  Clark  v.  State,  12 
S.  W.  316,  Ann.  Cas.  1912D  191.  Ohio  483,  40  Am.  Dec.  481. 

10.  Thompson  v.  Ish,  99  Mo.  160, 12  Notes:  66  Am.  Dec.  237;  39  L.R.A. 
8.  W.  510, 17  A.  8.  R.  552.  309. 

11.  See  infra,  par.  38.  15.  People  v.  Faber,  199  N.  Y.  256, 

12.  See  infra,  par.  19  et  seq..  92  N.  E.  674,  20  Ann.  Cas.  879,  and 

13.  Higgins  v.  Los  Angeles  Gas,  etc.,  note  fully  reviewing  the  decisions  on 
Co.,  159  Cal.  651,  115  Pac.  313,  34  both  sides  of  the  question. 
L.R.A.(N.S.)  717;  Yates  v.  State,  127 
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to  be  proved  are  of  so  voluminous  or  complicated  a  character  that  their 
introduction  would  occupy  much  time,  and  they  might  be  difficult  to 
understand  by  themselves,  and  these  many  facts  are  to  be  proved  for 
the  purpose  of  drawing  a  conclusion  from  them,  the  court  may  permit 
a  witness  who  is  qualified  upon  the  subject  of  investigation,  and  has 
made  the  investigation,  to  express  an  opinion  without  giving  the  de- 
tails on  which  the  opinion  rests.  Thus,  the  opinion  of  the  expert  as 
to  whether  a  building  is  finished  in  a  workmanlike  manner,  or  accord- 
ing to  certain  plans  and  specifications,  is  admissible  for  the  same 
reason  as  is  the  opinion  of  the  accountant  as  to  the  result  of  his 
examination  of  the  books  of  account.  The  opportunity  of  cross- 
examination,  and  the  presence  in  court  of  contract,  plan  and  specifi- 
cations, and  the  ability  of  the  opposing  party  to  examine  the  work 
done  and  test  the  sufficiency  of  the  opinion,  render  such  a  source 
of  evidence  practically  safe  against  misrepresentations.*'  In  some 
cases  expert  knowledge  is  needed,  not  merely  to  draw  the  proper  in- 
ference from  the  observed  facts,  but  correctly  to  appreciate,  observe, 
and  describe  the  facts  themselves.  Where  witnesses  of  proper  skill  and 
experience  have  formed  their  judgment  from  personal  examination 
of  the  subject  of  the  controversy,  their  opinions  are  generally  more 
worthy  of  confidence  than  those  elicited  by  hypothetical  questions, 
which  may  or  may  not  state  all  the  accidents  and  circumstances  neces- 
sary to  form  a  correct  conclusion.*' 

10.  Conclusion  Based  on  Facts  Stated  in  H]rpothetical  Question.— 
When  the  expert  has  no  personal  knowledge  of  the  facts,  but  is  called 
to  state  the  conclusion  which  should  be  drawn,  according  to  his  knowl- 
edge and  experience,  from  the  facts  to  which  other  witnesses  have  testi- 
fied, a  series  of  somewhat  difficult  questions  arise.  The  evidential  facts 
are  usually  in  dispute;  neither  counsel  nor  witness  knows  what  the 
jury  will  find  to  be  the  actual  facts  proven,  and  the  witness  cannot  be 
allowed  to  give  an  opinion  based  on  hearsay  or  on  his  own  idea  of 
what  constitutes  evidence.*'  Nevertheless,  each  party  has  the  right  to 
lay  before  the  jury  the  scientific  inferences  properly  deducible  from  the 
facts  which  he  claims  to  have  proved,  subject  to  the  contingency  that 
the  jury  shall  find  such  facts  to  be  as  claimed.  Otherwise,  proving 
the  evidential  facts  would  be  of  no  avail,  since,  by  the  hypothesis  on 
which  all  expert  testimony  rests,  the  common  knowledge  and  expe- 
rience of  the  jury  are  not  sufficient  to  enable  them  to  interpret  correctly 
the  facts  which  are  established.  The  solution  of  this  problem  which 
lias  been  worked  out  by  the  courts  is  to  permit  counsel  to  put  to  tho 
expert,  after  his  competency  has  been  established,  a  question  in  which 
'■  lie  things  that  counsel  claims  to  have  proved  are  stated  as  a  hypotb- 

16.  Sdhaefer  v.  Ely,  84  Conn.  501,    491,  16  U.  S.  (L.  ed.)  516. 

80  Atl.  775,  Ann.  Cas.  1912D  899.  18.  Foster  v.  Fidelity,  etc,  Co.,  M 

17.  Morewood  v.  Enequiat,  23  How.    Wis.  447,  75  N.  W.  69,  40  L.R.A.  833. 
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esis,  and  the  witness  is  asked  to  state  and  explain  the  conclusion 
which,  in  his  opinion,  results.  Then  if  the  jury  should  find  that  the 
facts  assumed  in  the  question  have  been  proved  by  the  evidence,  they 
may  use  the  technical  information  and  instruction  obtained  from  the 
expert  in  determining  the  ultimate  facts ;  but  if  they  should  find  that 
the  facta  assumed  in  the  question  are  not  true,  then  of  course  the 
opinion  baaed  on  them  should  be  wholly  disregarded.*'  In  no  event 
should  expert  opinion  be  received  upon  immaterial  or  irrelevant  mat- 
ters, such  as  scientific  questions  not  related  to  any  issue  in  the  case,'" 
or  a  fact  wholly  outside  the  issues.*  Nor  will  an  opinion  be  admitted 
when  its  exclusion  is  demanded  by  controlling  considerations  of  public 
policy.  Thus,  it  is  held,  the  incapability  of  a  life  tenant,  of  a  settle- 
ment in  trust  for  the  benefit  of  a  woman  and  her  children,  if  she 
should  have  any,  to  bear  children,  cannot  be  established  by  medical 
testimony  for  the  purpose  of  enabling  the  settlor  and  life  beneficiary 
to  terminate  the  trust  and  thus  defeat  the  contingent  interest  of 
any  children  if  the  beneficiary  should,  in  fact,  have  any.* 

11.  Form  and  Predicate  of  Hypothetical  Question  Generally. — A 
hypothetical  question  on  which  the  opinion  of  an  expert  is  to  be  based 
must  include  only  such  facts  as  are  supported  by  evidence ;  •  but  it  may 
include  any  state  of  facts  which  the  evidence  tends  to  prove,  and 

19.  Estate  of  Dolbeer,  149  Cal.  227,  249,  126  N.  W.  737,  31  L.E.A.(N.S.) 

86  Pae.  695,  9  Ann.  Cas.  795;  Rvan  V.  966. 

People,  50  Colo.  99,114  Pac.  306]  Ann.  Note:  39  L.R.A.  313  et  seq. 

Cas.  1912B  1232;  Jones  v.  Caldwell,  20  20.  Champ  v.  Com.,  2  Mete.  (Ky.) 

Idaho  5, 116  Pac.  110,  48  L.R.A.(N.S.)  17,  74  Am.  Dec.  388. 

119;  Grand  Lodge  Independent  Order  1.  Welch  v.  Carlncci  Stone  Co.,  215 

of  Mutual  Aid  v.  Wieting,  168  111.  408,  Pa.  St.  34,  64  Atl.  392,  7  Ann.  Cas. 

48  N.  E.  59,  61  A.  S.  R.  123;  Shaugh-  299. 

nessy  v.  Holt,  236  HI.  485,  86  N.  E.  2.  Ricards  v.  Safe  Deposit,  etc.,  Co., 

256,  21  LJl.A.(N.8.)  826;  Guetig  v.  97  Md.  608,  55  Atl.  384,  63  L.R.A. 

State,  66  Ind.  94,  32  Am.  Rep.  99;  145. 

Hovey  v.  Chase,  52  Me.  304,  83  Am.  3.  Denver,  etc.,  R.  Co.  v.  Roller,  100 

Dec.  514;  Russ  v.  Wabash  Western  R.  Fed.  738,  41  C,  C.  A.  22,  49  L.R.A. 

Co.,  112  Mo.  45,  20  S.  W.  472,  18  77;   Davidson   v.  Lausrhlin,   138   Cal. 

L.R.A.  823;   State  v.  Peel,  23  Mont.  320,  71  Pac.  345,  5  L.R.A.(N.S.)  579; 

358  59  Pac.  169,  75  A.  S.  R.  529;  State  Porter  v.  Ritch,  70  Conn.  235,  39  Atl. 

V.  Crowe,  39  Mont.  174,  102  Pac.  579,  169,  39  L-R-A.  353;  Manatt  v.  Scott, 

18  Ann.  Cas.  643;  Hamblin  v.  State,  106  la.  203,  76  N.  W.  717,  68  A.  S.  R. 

81  Neb.  148,  115  N.  W.  850,  16  Ann.  293;  Champ  v.  Com.,  2  Mete.  (Ky.) 

Cas.  569;  Hnfnagle  v.  Delaware,  etc.,  17,  74  Am.  Dec.  388;  Baltimore,  etc., 

Co.,  227  Pa.  St.  476,  76  Atl.  205,  19  R.  Co.  v.  Dever,  112  Md.  296,  75  Atl. 

Ann.  Cas.  850,  40  L.R.A.(N.S.)  982;  352,  21  Ann.  Cas.  169,  26  L.R.A.(N.S.:i 

Eeamer  v.  Charles  S.  Tanner  Co.,  31  712;  Wittenberg  v.  Onsgard,  78  Minn. 

R.  I.  203,  76  Atl.  833,  29  L.R.A.(N.S.)  342,  81  N.  W.  14,  47  LJI.A.  141 ;  Russ 

537;  Fisher  v.  Travelers'  Ins.  Co.,  124  v.  Wabash  Western  R.  Co.,  112  Mo.  45, 

Tenn.  450,  138  S.  W.  316,  Ann.  Cas.  20  S.  W.  472,  18  L.R.A.  823;  Hicks  v. 

1912D   1246;    Quinn   v.  Higgins,   63  Citizens'  R.  Co.,  124  Mo.  115,  27  S.  W. 

Wis.  664,  24  N.  W.  482,  53  Am.  Rep.  542,  25  L.R.A.  508;  Root  v.  Kansas 

305  and  note;  Obom  v.  State,  143  Wis.  City  Southern  R.  Co.,  196  Mo.  348,  92 
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which  the  jury  might  reasonably  find  to  be  proven,*  and  so  may  bo 
predicated  upon  a  statement  of  the  facta  detailed  by  the  witnesses  for 
one  of  the  parties.'  It  need  not  include  all  the  facts  pertinent  to  the 
ultimate  issue;  though,  of  course,  the  broader  the  predicate  the  more 
valuable  the  conclusion  may  be.*  But  it  must  embody  substantially 
all  the  facts  relating  to  the  particular  matter  as  to  which  an  expert 
opinion  is  sought  to  be  elicited,'  which  in  some  cases,  especially  where 
the  issue  is  insanity,  may  include  virtually  all  the  facta  in  the  case,* 
and  the  trial  court  should  exclude  it  if  it  selects  or  presents  the  facta 
unfairly  or  omits  essential  facte  which  are  admitted  or  rendered  prac- 
tically certain  by  the  evidence.'  If  the  opposing  counsel  thinks  that 
facts  have  been  omitted  from  the  question  which  are  essential  to  form- 
ing a  conclusion,  his  remedy  is  to  put  those  additional  facts  before  the 
witness  on  cross-examination.^'  The  examining  counsel  is  not  con- 
fined to  a  single  hypothetical  question,  and  he  may  vary  the  questions 

S.  W.  621,  6  L.R.A.(N.S.)  212;  Kear-  98  Arit.  899, 136  8.  W.  917,  34  L.R.A. 
ner  v.  Charles  S.  Tanner  Co.,  31  R.  I.  (N.S.)  317;  State  t.  Crowe,  39  Mont. 
203,  76  Atl.  833,  29  L.R.A.(N.S.)  637;  174,  102  Pae.  679,  18  Ann.  Cas.  643 
Taylor  v.  Modem  Woodmen  of  Amer-  and  note;  HambUn  v.  State,  81  Neb. 
ica,  42  Wash.  304,  84  Pac.  867,  7  Ann.  148,  115  N.  W.  850,  16  Ann.  Cas. 
Caa.  607.  569;  Miner's  Estate,  179  Pa.  St.  645, 

4.  State  V.  Alcorn,  7  Idaho  599,  64  36  Atl.  139,  39  L.R.A.  220;  Burt  v. 
Pac.  1014,  97  A.  S.  R.  252;  Grand  State,  38  Tex.  Crim.  397,  40  S.  W. 
Lodge  Independent  Order  of  Mutual  1000,  43  S.  W.  344,  39  L.R.A.  305; 
Aid  V.  Wieting,  168  111.  408,  48  N.  E.  State  v.  Doherty,  72  Vt.  381,  48  AU. 
59,  61  A.  S.  E.  123;  Meeker  v.  Meeker,  658,  82  A.  S.  R.  951;  State  v.  Angelina 
74  la.  352,  37  N.  W.  773,  7  A.  S.  R.  (W.  Va.)  80  S.  E.  141,  51  L.RJl. 
489;  Manatt  v.  Scott,  106  la.  203,  76    (N.S.)  877.* 

N.  W.  717,  68  A.  S.  R.  293;  Medill  v.  7.  Wittenberg  v.  Onsgard,  78  Minn. 
Snyder,  61  Kan.  15,  58  Pac.  962,  78  342,  81  N.  W.  14,  47  L.R.A.  141; 
A.  S.  R.  307;  Prentis  v.  Bates,  93  Obom  v.  State,  143  Wis.  249,  126  N. 
Mich.  234,  53  N.  W.  153,  17  L.R.A.  W.  737,  31  L.R.A. (N.S.)  966. 
494;  Russ  v.  Wabash  Western  R.  Co.,  8.  Leache  v.  State,  22  Tex.  App.  279, 
112  Mo.  46,  20  S.  W.  472,  18  L.R.A.  3  8.  W.  539,  58  Am.  Rep.  638. 
823;  State  v.  Peel,  23  Mont.  358,  59  9.  Western  Assur.  Co.  v.  J.  H.  Mohl- 
Pac.  169,  75  A,  S.  R.  529;  Wintring-  man  Co.,  83  Fed.  811,  51  U.  S.  App. 
ham  V.  Hayes,  144  N.  T.  1,  38  N.  E.  577,  28  C.  C.  A.  157,  40  L.R.A.  561; 
999,  43  A.  8.  R.  725;  Kerr  ▼.  Luns-  Barber's  Appeal,  63  Conn.  393,  27 
ford,  31  W.  Va.  659,  8  S.  E.  493,  2  Atl.  973,  22  L.R.A.  90;  American  Tow- 
L.R.A.  668;  Quinn  v.  Higgins,  63  Wis.  ing,  etc.,  Co.  v.  Baker- Whiteley  Coal 
664,  24  N.  W.  482,  53  Am.  Rep.  305  Co.,  117  Md.  660,  84  Atl.  182,  Ann. 
and  note.  Cas.  1914A  46;  Vosburg  v.  Putney,  M 

Note:  39  L.R.A.  314,  316.  Wis.  523,  50  N.  W.  403,  27  A.  8.  R. 

6.  Lyons  v.  MetropoUtan  St.  R.  Co.,  47,  14  L.R.A.  226. 
253  Mo.  143, 161  S.  W.  726,  Ann.  Cas.       Note:  18  Ann.  Caa.  648. 
1915B  508.  10.  Burt  v.  State,  38  Tex.  Crim.  3»T, 

6.  Denver,  etc.',  R.  Co.  v.  RoUer,  100   40  S.  W.  1000,  43  S.  W.  344,  39  L.R.A. 
Fed.  738,  41  C.  C.  A.  22,  49  L.R.A.  305;  State  v.  Angelina,  73  W.  Va.  148, 
77;  Morrissett  v.  Wood,  123  Ala.  384,  80  S.  E.  141,  51  L.R.A.(N.S.)  87T. 
26  So.  307,  82  A.  S.  R.  127  and  note;       Note:  18  Ann.  Cas.  647. 
Arkansas  Midland  R.  Co.  v.  Pearson, 
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so  as  to  present  different  theories  of  fax:t.**  The  facts  assumed  in 
question  must  be  stated  as  facts;  it  is  not  proper  to  include  in  the 
hypothesis  statements  that  third  persons  had  certain  opinions,  or  had 
made  certain  statements  concerning  the  matters  in  controversy.*' 
All  the  questions  relating  to  the  form  of  hypothetical  questions  in- 
volve a  Ifffge  element  of  discretion  in  the  trial  judge,  who  has  the  cir- 
cumstances far  m(He  clearly  before  him  than  the  appellate  court  can 
have.*'  So,  objection  for  mere  looseness  of  a  question  and  its  failure 
properly  to  co-ordinate  the  facts  stated  in  their  true  relation,  may  be 
waived  by  failure  to  incorporate  it  specifically  in  the  objections  tak- 
en.** A  question  as  to  whether  on  the  assumed  facts  the  witness  will 
be  able  to  give  an  opinion,  is  not  objectionable  as  going  to  the 
witness's  competency  as  an  expert.*' 

12.  Evidence  as  Predicate, — It  may,  perhaps,  safely  be  stated  as 
the  majority  rule,  that  generally  an  expert  cannot  be  allowed  to  base 
his  opinion  on  the  evidence  which  he  has  heard  given  in  the  case.** 
But  a  contrary  practice  obtains  to  a  greater  or  less  extent  in  some  juris- 
dictions,*' especially  where  the  issue  is  insanity,*'  or  some  other  mat- 
ter of  medical  knowledge.*'  So,  where  certain  testimony  is  brief 
and  simple,  and  especially  where  there  is  no  contradictory  evidence, 
to  ask  the  expert  to  state  his  opinion,  assuming  that  evidence  to  be 
true,  has  sometimes  been  held  equivalent  to  embodying  the  evidence 
in  a  hypothetical  question,  and  not  objectionable.*^'     The  witness,  it 

11.  Rbss  v.  Wabash  Western  E.  Co.,  112  Mo.  45,  20  8.  W.  472,  18  L.K.A. 
112  Mo.  45,  20  S.  W.  472,  18  L.R.A.  823;  People  v.  McElvaine,  121  N.  T. 
823;  Hicks  v.  Citizens'  R.  Co.,  124  Mo.  260,  24  N.  E,  465, 18  A.  S.  R.  820  and 
115,  27  S.  W.  542,  25  L.R.A.  508.  note;  Kerr  v.  Lunsford,  31  W.  Va.  659, 

12.  Barber's  Appeal,  63  Conn.  393,  8  S.  E.  493,  2  L.R.A.  668;  Luning  v. 
27  Atl.  973,  22  L.R.A.  90.  State,  2  Pin.  (Wis.)  215,  52  Am.  Dec. 

13.  Com.  V.  Wirebaek,  190  Pa.  St.  153;  Bennett  v.  State,  57  Wis.  69,  14 
138,  42  Atl.  542,  70  A.  S.  R.  625.  N.  W.  912,  46  Am.  Rep.  26;  Quinn  v. 

14.  Barber's  Appeal,  63  Conn.  393,  Higgins,  63  Wis.  664,  24  N.  W.  482, 
27  Atl.  973,  22  L.R.A.  90.  53  Am.  Rep.  305  and  note;  Maitland 

16.  State  V.  Hessenius,  165  la.  416,  v.  Gilbert  Paper  Co.,  97  Wis.  476,  72 

146  N.  W.  58,  L.R.A.1915A  1078.  N.  W.  1124,  65  A.  S.  R.  137;  Green  ▼. 

:-6.  Dexter  v.  Hall,  15  Wall.  9,  21  Ashland  Water  Co.,  101  Wis.  258,  77 

U.    S.    (L.   ed.)    73;    Manufacturers'  N.  W.  722,  70  A.  8.  R.  911,  43  L.R.A. 

AocL    Indemnity    Co.    v.    Dorgan,    58  117. 

Fed.  946,  7  C.  C.  A.  581,  22  L.R.A.  17.  Smart  v.  Kansas  City,  208  Mo. 

620;  Barber's  Appeal,  63  Conn.  393,  162,  105  S.  W.  709,  123  A.  S.  R.  416, 

27  Atl.  973,  22  L.R.A.  90;  Barker  v.  13  Ann.   Cas.  932,  14  L.R.A.(N.S.) 

S.  A.  Lewis  Storage,  etc.,  Co.,  79  Conn.  565. 

342,  65  Atl.  143,  118  A.  S.  R.  141;  18.  Leache  v.  State,  22  Tex.  App. 

Com.  V.  Rogers,  7  Mete.  (Mass.)  500,  279,  3  S.  W.  539,  58  Am.  Rep.  638. 

41  Am.  Dec.  458;  People  v.  Aiken,  66  Note:  39  L.R.A.  310-313. 

Mich.  460,  33  N.  W.  821.  11  A.  S.  R.  19.  Note:  L.R.A.1915A  1065  et  seq. 

612;  Detzur  v.  B.  Stroh  Brewing  Co.,  20.  Hunt  v.  Lowell  Gas  Light  Co.,  8 

119  Mich.  282,  77  N.  W.  948, 44  L.R.A.  Allen   (Mass.)  169,  85  Am.  Dec.  697 

600;  Russ  v.  Wabash  Western  R.  Co.,  and  note;  McKeon  v.  Chicago,  etc.,  B. 
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is  declared,  caDnot  be  asked  to  state  his  opinion  upon  the  whole  case, 
because  that  necessarily  includes  the  determination  of  what  are  the 
facts,  and  this  can  only  be  done  by  the  jury;  but  if  either  the  facts  are 
stated  hypothetically  in  one  question,  or  if  ihe  whole  of  the  testimony 
delivered  by  one  of  the  parties  or  by  certain  of  the  witnesses  for  one 
party  is  made  known  to  the  expert  either  by  his  reading  it  or  hearing 
it,  and  he  is  then  asked  his  opinion  upon  it  assuming  it  to  be  true,  in 
either  case  the  opinion  is  sought  upon  an  assumed  state  of  facts,  and 
may  therefore  be  given.*  But  even  where  the  matter  of  allowing  the 
expert  to  testify  on  the  evidence  he  has  heard  is  left  somewhat  to  the 
discretion  of  the  trial  court,  it  ia  held  improper  to  incorporate  testi- 
mony bodily  in  a  complicated  question.*  Where  the  expert  has  testi- 
fied to  his  own  observations,  he  has  sometimes  been  permitted  to  state 
his  opinion  based  partly  on  facts  stated  in  a  hypothetical  question, 
and  partly  on  those  which  he  himself  has  testified  to.'  He  cannot, 
however,  predicate  his  opinion  on  the  testimony  of  another  expert.* 

13.  Certainty  of  Predicate;  Opinion  and  Conjecture  Distin- 
guished.— The  facts  on  which  an  expert  opinion  is  based  must  per- 
mit of  reasonably  certain  deductions  as  distinguished  from  mere 
guesses  or  conjectures.'  Thus,  an  opinion  as  to  the  effect  on  the  value 
of  the  plaintiff's  property  if  the  defendant's  works  should  be  discon- 
tinued after  having  been  established,  was  excluded  as  being  conjec- 
tural.* So,  while  the  ruling  has  been  disapproved,'  it  has  been  held 
not  permissible  to  accept  an  opinion  as  to  what  abutting  property 
would  have  been  worth  if  a  certain  elevated  railway  had  not  been  built 
several  years  prior  to  the  trial.*  And,  while  an  expert  may  testify  as 
to  the  probable  consequences  of  a  person's  present  illness,  he  cannot  be 
allowed  to  give  his  opinion  as  to  the  consequences  of  other  diseases 

Ca,  94  Wi8.  477,  69  N.  W.  175,  59  (Ky.)  17,  74  Am.  Dec.  388;  Newmark 

A.  S.  R.  910,  35  L.R.A.  252;  Duthey  v.  Liverpool,  etc.,  Life  Ins.   Co.,  30 

V.  State,  131  Wis.  178,  111  N.  W.  222,  Mo.  160,  77  Am.  Dec.  608;  Be  Hop- 

10  L.R.A.(N.S.)   1032.  kins,  172  N.  Y.  360,  65  N.  E.  173,  92 

1.  Yardley  v.  Cnthbertson,  108  Pa.  A.  S.  B.  746,  65  L.B.A.  95;  Dwaco 
St.  395,  1  Atl.  765,  56  Am.  Rep.  218.  By.  ft  Nav.  Co.  v.  Hedrick,  1  Wash. 
See  also  Kliegel  v.  Aitken,  94  Wis.  446,  25  Pac.  335,  22  A.  S.  R.  169; 
432,  69  N.  W.  67,  59  A.  S.  B.  901,  35  Selleck  v.  JanesviUe,  104  Wis.  570,  80 
L.R.A.  249.  •  N.  W.  944,  76  A.  S.  R.  892,  47  L.B.A. 

2.  Barber's  Appeal,  63  Conn.  393,  691. 

27  Atl.  973,  22  L.B.A.  90.  6.  Wesson  v.  Washbnm  Iron   Co., 

S.  State  V.  Doherty,  72  Vt.  381,  48  13   AUen    (Mass.)    95,  90   Am.   Dec. 

Atl.  658,  82  A.  S.  R.  951;  SeUeck  v.  181. 

JanesviUe,  100  Wis.  167,  75  N.  W.  7.  Blagen  v.  Thompson,  23  Ore.  239, 

975,  69  A.  S.  R.  906,  41  L.R.A.  563.  31  Pac.  647,  18  L.R.A.  315. 

4.  Barber's  Appeal,  63  Conn.  393,  8.  Roberts  v.  New  York  El.  R.  Co., 
27  Atl.  973,  22  L.R.A.  90.  128  N.  Y.  455,  28  N.  E.  486, 13  L.R.A. 

5.  San  Diego  Land,  etc.,  Co.  v.  499;  Kernochan  v.  New  York  El.  R. 
Neale,  88  Cal.  50,  25  Pac.  977,  11  Co.,  130  N.  Y.  651,  29  N.  E.  245,  14 
L.RJL.  604;  Champ  v.  G<Hn.,  2  Mete.  L.R.A.  673. 
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which  may  develop  from  the  present  one.'  Another  example  of  opin- 
ion excluded  as  being  mere  conjecture,  is  that  if  a  bullet  wound 
could  be  probed  when  the  woimded  man's  arm  was  down  at  his  aide 
but  not  when  the  arm  was  outstretched,  then  the  arm  must  have  been 
down  when  the  bullet  entered  the  body ;  *•  but  more  or  less  conjec- 
tural opinions  are  sometimes  admitted.**  Thus,  a  medical  witness 
was  allowed  to  testify  that  if  he  had  been  called  earlier  he  could  have 
delivered  the  plaintiff's  child  in  a  few  minutes.**  Similarly,  it  has 
been  held  proper  to  allow  a  medical  expert  to  testify  as  to  whether  a 
child  would  have  been  bom  alive  if  medical  assistance  had  been  ob- 
tained in  time.*'  And  as  indicating  the  positiveness  of  his  opinion,  a 
medical  expert  has  been  allowed  to  state  his  belief  that  such  opinion 
would  have  been  more  positively  confirmed  if  an  autopsy  had  been 
made  earlier.** 

14.  Expert  Opinion  as  to  Ultimate  Fact  in  Issue. — ^It  has  some- 
times been  decided,  and  often  assumed  to  be  an  inflexible  rule  of 
law,  that  an  expert  cannot  testify  to  his  opinion  upon  the  precise 
fact  which  is  in  issue  before  the  jury.  To  permit  that,  it  is  said, 
would^  put  the  expert  in  place  of  the  jury  and  invade  their  peculiar 
province.*'    Thus,  it  has  been  held  also  that  an  expert  may  state  that 

9.  Bri§^  V.  New  York  Cent.,  etc.,  LJt.A.  119,  reversed  on  another  point 
a.  Co.,  177  N.  T.  59,  69  N.  E.  223, 101   in  163  U.  S.  142,  16  S.  Ct  1096,  41 

A.  S.  R.  718;  Cross  v.  Syracuse,  200  U.  S.  (L.  ed.)  107;  Springfield  Trac- 
N.  Y.  393,  94  N.  E.  184,  21  Ann.  Cas.  tion  Co.  v.  Warrick,  249  111.  470,  94  N. 
324  and  note.  E.  933,  Ann.  Cas.  1912A  187;  Keefe 

10.  Price  v.  United  States,  2  Okla.  v.  Armonr,  258  111.  28,  101  N.  B.  252, 
Grim.  449,  101  Pac.  1036,  139  A.  S.  Ann.  Cas.  1914B  188  and  note;  Albion 

B.  930.  V.  Hetrick,  90  Ind.  545,  46  Am.  Rep. 

11.  Southern  Pac.  R.  Co.  v.  San  230;  Yost  v.  Conroy,  92  Ind.  464,  47 
Francisco  Sav.  Union,  146  Cal.  290,  Am.  Rep.  156 ;  Insley  v.  Shire,  54  Kan. 
79  Pac.  961,  106  A.  S.  R.  36,  2  Ann.  793,  39  Pac.  713,  45  A.  S.  R.  308;  Erb 
Cas.  962,  70  L.B.A.  221.  v.  Popritz,  59  Kan.  264,  62  Pao.  871, 

12.  Western  Union  Tel.  Co.  ▼.  68  A.  S.  R.  362;  Baltimore  Belt  R.  Co. 
Churdi,  3  Neb.  (unofficial)  Rep.  22,  v.  Sattler,  100  Md.  306,  59  Atl.  654, 
90  N.  W.  878,  57  L.R.A.  905.  3  Ann.  Cas.  660;  Jones  v.  Portland,  88 

15.  Western  Union  Tel.  Co.  v.  Coop-  Mich.  598,  50  N.  W.  731,  16  L.R.A. 
«r,  71  Tex.  507,  9  S.  W.  598,  10  A.  S.  437;  Detzur  v.  B.  Stroh  Brewing  Co., 
B.  772,  1  L.E.A.  728.  119  Mich.  282, 77  N.  W.  948, 44  L.R.A. 

14.  Com.  V.  Snell,  189  Mass.  12,  75  500;   Gutridge  v.  Missouri  Pac.  By. 

N.  E.  75,  3  LJl.A.(N.S.)  1019.  Co.,  94  Mo.  468,  7  8.  W.  476,  4  A.  S. 

16.  Pratt  v.  North  German  Lloyd  R.  392;  Graney  v.  St.  Louis  Iron,  etc., 
Steamship  Co.,  184  Fed.  303, 106  C.  C.  Ry.  Co.,  157  Mo.  666,  57  S.  W.  276, 
A.  445,  33  L.R.A.(N.S.)  532;  Eureka  50  L.R.A.  153;  Roberts  v.  New  York 
Co.  V.  Bass,  81  Ala.  200,  8  So.  216,  60  El.  R.  Co.,  128  N.  Y.  455,  28  N.  E. 
Am.  Rep.  152;  Staples  v.  Steed,  167  486,  13  L.R.A.  499;  Powler  v.  Dela- 
Ala.  241,  52  So.  646,  Ann.  Cas.  19r2A  plain,  79  Ohio  St.  279,  87  N.  E.  260, 
480;  Giraudi  v.  Electric  Imp.  Co.,  107  21  LJIA.(N.S.)  100;  Pointer  v.  Kla- 
Cal.  120,  40  Pac  108,  48  A.  S.  R.  114,  math  Falls  Land  Co.,  59  Ore.  438, 
28  L.R.A.  596;  Illinois  Cent.  R.  Co.  v.  117  Pac.  605,  Ann.  Cas.  1913C  1078 
People,  143  lU.  434,  33  N.  E.  173,  19  and   note ;    McCown   y.   Moldraw,   91 
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a  certain  cause  may  have  produced  the  result  under  consideration,  but 
cannot  state  that  in  his  opinion  it  did  produce  it.^'  But  it  is  evident 
that  this  supposed  rule,  when  stated  broadly  as  it  often  has  been  stat- 
ed,' involves  great  confusion  of  thought  and  leads  to  absurd  conse- 
quences. It  is  certainly  singular  that  a  class  of  evidence  which  is  ad- 
mitted when  it  is  only  slightly  pertinent  should  be  rejected  when  it 
is  of  the  highest  pertinency.  Irrelevancy  is  made  a  ground  of  ad- 
mission, and  relevancy  of  exclusion.  Such  evidence  invades  the  prov- 
ince of  the  jury  no  more  than  does  direct  evidence  of  an  eyewitness 
to  a  decisive  fact.  In  either  case,  if  the  jury  are  satisfied  of  the  trust- 
worthiness of  the  evidence  it  may  be  conclusive  of  the  issue ;  but  their 
duty  is  no  more  invaded  in  one  case  than  in  the  other.  Every  expert 
opinion  rests  on  an  assumption  of  facts;  if  the  opinion  is  given  upon 
a  hypothetical  question,  its  weight  depends  wholly  on  the  jury  finding 
that  the  assumed  facts  have  been  proven ;  if  it  is  based  on  the  expert's 
own  testimony  as  to  the  facts,  the  truth  of  this  testimony  is  no  less 
open  to  their  belief  or  disbelief ;  and,  in  addition,  the  soundness  of  the 
opinion  itself  is  to  be  determined  by  the  jury  in  consideration  of  its 
apparent  reasonableness  or  their  confidence  in  the  skill  and  trust- 
worthiness of  the  witness,  and  of  any  contradiction  from  othtr  ex- 
perts. The  rule  leads  to  absurd  results  in  its  application.  Thus  it 
is  held  that  an  expert  may  testify  to  the  value  of  land  before  an  alter- 
ation and  to  its  value  afterward,  and  that  the  court  must  charge  the 
jury  that  the  diflFerence  in  value  is  the  measure  of  damages,  but  that 
the  expert  cannot  express  an  opinion  as  to  the  amount  of  damagas.*' 
The  technicality  of  the  distinction  is  illustrated  by  the  holding  that 
facts  may  be  elicited  from  the  witness,  from  which  the  ultimate  con- 
clusion inevitably  follows,  though  that  conclusion  cannot  be  stated. 
The  court  in  so  declaring,  however,  admitted  that  the  difference  was 
largely  one  of  form.**  And  in  many  cases  the  courts  have  refused  to 
recognize  such  a  distinction  and  have  allowed  the  witness  to  testify 
directly  to  the  ultimate  conclusion.*^    Furthermore,  in  many  cases 

S.  C.  523,  74  S.  E.  386,  Ann.  Cas.  LJIA.(N.S.)   644;   Smart  v.  Kansas 

1914A  139;  Cumberland  Telephone  &  City,  208  Mo.  162, 105  S.  W.  709,  123 

Telegraph  Co.  v.  Peacher  MUl  Co.,  129  A.  S.  R.  415,  13  Ann.  Cas.  932,  14 

Tenn.  374,  164  S.   W.   1145,  L.R.A.  L.R.A.(N.S.)  565;  State  v.  Hyde,  234 

1915A  1045;  Johnson  v.  Union  Pac.  Mo.  200,  136  S.  W.  316,  Ann.  Cas. 

Coal  Co.,  28  Utah  46,  76  Pae.  1089,  67  1912D  191. 

L.R.A.   506;   Herndon   v.   Salt   Lake  17.  Tost  v.  Conroy,  92  Ind.  464,  47 

City,  34  Utah  65,  95  Pac  646, 131  A.  Am.  Rep.  156.    In  this  case  the  dis- 

8.  R.  827.  tinetion  in  question  was  strongly  as- 

Notes:  66  Am.  Dec.  230;  36  L.R.A.  sailed  but  nevertheless  leeogmxei  and 

G4.  followed. 

16.  Sever  v.   Minneapolis,   etc.,   R.  18.  Giraudi  v.  Electric  Imp.  Co.,  107 

Co.,  156  la.  664,  137  N.  W.  937,  44  Cal.  120,  40  Pac.  108,  48  A.  S.  R.  114, 

L.R.A.(N.S.)  1200;  Strever  v.  Wood-  28  L.R.A.  596. 

ward,  160  la.  332,  141  N.  W.  931,  46  19.  Carpenter  ▼.  Walker,  170  Ala. 
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the  distinction  is  disregarded  to  the  extent  that  no  point  is  made  there- 
on, though  the  witness  is  allowed  to  testify  directly  on  the  ultimate 
iasoe ;  "*  or  else  the  exclusion  of  the  testimony  has  been  based  also  upon 
additional  objections,  as  that  it  was  not  based  on  a  hypothetical 
question,^  which,  manifestly,  relates  rather  to  the  right  to  give  an 
opinion  on  the  evidence  as  such ; '  or  that  it  involved  a  mixed  oonclu- 
aon  of  law  and  fact.*  In  view  of  the  foregoing  it  cannot  be  denied 
that  this  question  is  still  involved  in  much  confusion.  In  many 
states  irreconcilable  holdings  may  be  found,'  and  seldom  have  the 
courts,  even  in  refusing  to  recognize  the  technical  rule,  especially  re- 
pudiated it.  They  have  transcended  it  in  particular  cases  rather  than 
abolished  it.  It  seems  safe  to  say,  however,  that  the  modern  tendency 
is  decidedly  towards  the  more  liberal  practice,  and  that  sooner  or 
later  no  dktinetion  will  be  made  between  evidential  and  ultimate  facts 
as  subjects  of  expert  opinion. 

15.  Order  of  Proof  in  Establishing  Predicate. — Generally,  the  evi- 
dential facts  should  precede  the  putting  of  the  hypothetical  question. 
But  this  rule  will  not  be  applied  so  rigidly  as  to  exclude  a  deposition 
taken  before  the  trial,  if  the  assumed  facts  have  been  proved  before 
it  is  ofiFered  in  evidence.*  The  court  in  its  discretion  may  permit  the 
question  to  anticipate  proof  of  some  of  the  facts,  relying  on  the  as- 
surance of  counsel  that  they  will  be  proved  later.  In  such  a  case,  if 
the  supporting  evidence  is  not  afterward  given,  the  court  should  in- 
struct the  jury  to  disregard  the  opinion.'  Where  expert  testimony  is 
offered  by  way  of  answers  to  hypothetical  questions,  much  must  be  left 
to  the  discretion  of  the  presi(Ung  judge.  The  jury  are  instructed  to 
disregard  the  answers,  unless  they  find  the  facts  as  assumed  in  the 
questions;  but,  as  it  cannot  be  known  in  advance  what  may  be  the 

669,  54  So.  60,  Ann.  Gas.  1912D  863;  the  question  to  be  decided  by  the  jury 

Qninn  v.  New  York,  Cent.,  R.  Co.,  56  is  one  of  opinion,  any  witness  may 

Conn.  4i,  12  AtL  97,  7  A.  S.  R.  284;  swear  to  his  opinion  or  belief,  giving 

Jones  ▼.  Caldwell,  20  Idaho  6, 116  Pac.  his  reasons  therefor.    Ryder  v.  State, 

110,  48  L.R.Ai(N.S.)  119;  Searles  v.  100  Oa.  528,  28  S.  E.  246,  62  A.  S.  R. 

Northwestern  Mut.  Life  Ins.  Co.,  148  334,  38  L.R.A.  721;  Yates  v.  State,  127 

la.  65, 126  N.  W.  801,  29  L.R.A.(N.S.)  Ga.  813,  56  S.  E.  1017,  9  Ann.  Cas. 

4f&;  Coblentz  v.  Putifer,  87  Kan.  719,  620. 

125   Pae.   30,  42  L.R.A.(N.S.)    298;  20.  See  infra,  par.  27,  33,  34. 

State  ▼.  Buck,  88  Kan.  114,  127  Pac.  1.  Hite  v.  Keene,  149  Wia.  207,  134 

631,  Ann.  Cas.  1914B  730,  42  L.RA..  N.  W.  383,  135  N.  W.  354,  Ann.  Cas. 

(N.S.)  854;  Finn  v.  Cassidy,  165  N.  Y.  1913D  251. 

684,  59  N,  E.  311,  53  L.R.A.   877;  2.  See  supra,  par.  12. 

Blagen  v.  Thompson,  23  Ore.  239,  31  S.  Amd  v.  Aylesworth,  145  la.  185, 

Pac.  647,  18  LJEI.A.  315;  Patrick  v.  123  N.  W.  1000,  29  L.RJL.(N.S.)  638. 

Smith,  76  Wadt.  407,  134  Pac.  1076,  4.  Emerson  v.  Lowell  Gaslight  Co., 

48  L.R.A.(N.S.)  740;  Hamann  v.  Mil-  6  AUen  (Mass.)  146,  83  Am.  Dec  621; 

waukee  Bridge  Co.,  127  Wis.  550,  106  Walker  v.  Strosnider,  67  W.  Va.  39, 

N.  W.  1081,  7  Ann.  Cas.  458.  67  S.  E.  1087,  21  Ann.  Cas.  L 

By  the  Georgia  Penal  Code,  when  5.  Note:  20  Ann.  Caa.  209. 
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ultimate  decision  of  the  jury  as  to  the  facts  in  dispute,  the  usual  prac- 
tice is  to  allow  counsel,  in  framing  a  hypothetical  question,  to  assume 
the  existence  of  such  facts  and  conditions  as  the  jury  may  have  a 
right  to  find  upon  the  evidence  as  it  then  is,  or  as  there  may  be  fair 
reason  to  suppose  it  may  thereafter  appear  to  be ;  and,  in  determining 
whether  a  hypothetical  question  shall  be  allowed,  the  judge  in  many 
cases  must  rely  to  a  great  extent  upon  the  good  faith  of  counsel  in  their 
statements  as  to  what  they  expect  the  evidence  will  be.* 

16.  Weight  and  Value  of  Expert  Evidence. — -In  many  of  the 
decisions  holding  expert  evidence  inadmissible  if  it  consists  of  an 
opinicm  on  the  ultimate  fact  in  issue  ^  it  was  assumed  that  the  expert 
opinion  would  be  conclusive  upon  the  jury,  and  so  take  from  them 
the  power  and  duty  of  deciding  the  issue.  But  whenever  such  con- 
clusive effect  has  been  directly  cldmed  for  expert  testimony  it  has 
been  denied.  The  knowledge,  experience  and  impartiality  of  the  ex- 
pert witnesses  are  open  to  the  strictest  scrutiny  by  cross-examination,* 
and  it  is  then  the  duty  of  the  jury  to  give  it  such  weight  as  it  is  entitled 
to  from  the  ability  and  character  of  the  witness,  and  the  weight  of 
the  reasoning  by  which  he  has  supported  his  opinion.*  Even  if  sev- 
eral competent  experts  concur  in  their  opinion,  and  no  opposing  ex- 
pert evidence  is  offered,  the  jury  are  still  bound  to  decide  the  issue 
upon  their  own  fair  judgment  assisted  by  the  statements  of  the  ex- 
perts.** Nor  should  the  court  blindly  adopt  an  expert's  report  **  or 
his  testimony  as  to  a  foreign  law.**  Nevertheless,  the  testimony  of 
the  expert  may  not  be  arbitrarily  rejected,  but,  like  the  evidence  of 
every  other  witness,  it  is  to  be  considered  by  the  jurors,  who  are  W 

6.  Com.  y.  Tucker,  189  Mass.  457,  ▼.  Barrett,  21  La.  Ann.  58, 99  Am.  Dee. 

76  N.  E.  127,  7  L.B.A.(N.S.)  1056.  701;  Louisville,  etc.,  By.  Co.  v.  Whit^ 

7.  See  sapra,  par.  14.  head,  71  Miss.  451,  15  So.  890,  42  A. 

8.  See  infra,  par.  62.  S.  R.  472  and  note;  Hull  v.  St.  Louis, 

9.  U.  8.  T.  112  Casks  of  Sugar,  8  138  Mo.  618,  40  S.  W.  89,  42  L.R.A. 
Pet.  277,  SU.  S.  (L.  ed.)  944;  Heady.  753  and  note;  Lloyd  y.  Albemar)*, 
Hargrave,  105  U.  S.  45,  26  U.  8.  (L.  etc.,  B.  Co.,  118  N.  C.  1010,  24  8.  B. 
ed.)  1028;  Hopt  v.  Utah,  120  U.  S.  805,  54  A.  S.  B.  764;  Obom  v.  State, 
430,  7  S.  Ct.  614,  30  U.  S.  (L.  ed.)  143  Wis.  249, 126  N.  W-  737,  SI  luRJL. 
708;  Alabama  G.  8.  B.  Co.  v.  HiU,  93  (N.S.)  966. 

Ala.  514,  9  So.  722,  30  A.  S.  R.  65;  Note:  39  L.R.A.  328. 

Haight  v.  Vallet,  89  Cal.  245,  26  Pae.  10.  Zimmer   v.    Kilbom,   166    Gal. 

897, 23  A.  S.  R.  465  and  note;  Alabama  523,  132  Pae.  1026,  Ann.  Cas.  1914D 

Q.  S.  B.  Co.  y.  McEenzie,  139  Ga.  410,  368  and  note;  Foley  v.  Broeksmit,  119 

77  S.  E.  647,  48  L.R.A.(N.8.)  18;  la.  457,  93  N.  W.  344,  97  A.  S.  E.  324, 
Carscallen  v.  Coeur  d'Alene,  etc.,  60  L.R.A.  571;  Fowle  v.  Parsons,  16ft 
Transp.,  Co.,  15  Idaho  444,  98  Pae.  la.  454,  141  N.  W.  1049,  45  luSLA. 
622,  16  Ann.  Cas.  544;  Jones  v.  Cald-  (N.S.)  181  and  note. 

well,  20  Idaho  5,  116  Pae.  110,  48       11.  North  Hudson  Mut.  Bldg^  ete., 
L.B>A..(N.S.)  119;  Giietig  v.  State,  66   Aas'n  y.  Childs,  82  Wis.  460,  52  N.  W. 
Ind.  94,  32  Am.  Bep.  99;  Henry  v.    600,  33  A.  S.  R.  57. 
Sioux  City,  etc.,  Ry.  Co.,  75  la.  84*,  39       12.  See  infra,  par.  23. 
N.  W.  193,  9  A.  S.  B.  457;  Chandler 
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accord  to  it  influence,  much  or  little,  according  as  it  appeals  to  their 
intelligent  and  impartial  minds  in  view  of  all  the  facts  and  circum- 
stances developed  upon  the  trial,  and  the  common  knowledge  and  ex- 
perience of  mankind/"  and  when  such  common  knowledge  utterly 
fails  the  expert  opinion  may,  of  necessity,  become  controlling.**  As 
to  the  general  value  to  be  given  to  expert  testimony  as  a  class,  state- 
ments varying  very  widely  indeed  can  be  found  in  the  opinions  of  the 
courts.  Of  course  these  declarations  are  affected  greatly  by  the  nature 
of  the  particular  case  under  discussion,  since  expert  evidence  is  far 
more  clearly  essential  and  trustworthy  on  some  topics  than  on  others, 
in  which  it  may  yet  be  held  admissible,  and  also  by  the  merits  of  the 
evidence  in  the  particular  case.  But,  with  all  allowance  for  these  con- 
siderations, there  is  still  left  a  wide  difference  of  opinion.  In  some 
cases  the  courts  have  severely  criticised  expert  evidence  in  general  as 
biased,  mercenary,  and  almost  worthless,**  such  evidence  as  to  hand- 
writing having  been  considered  particularly  untrustworthy."  In 
other  cases  instructions  that  such  evidence  should  be  received  with 
great  caution  have  been  approved.*'  In  still  other  cases  expert  testi- 
mony is  commended  and  held  not  properly  subject  to  deprecating  re- 
marks in  the  court's  instructions,**  or  else  is  declared  to  be  entitled  to 
the  jury's  unbiased  consideration,  free  from  the  court's  prejudicial 
remarks  either  in  its  favor  *•  or  against  it*"  The  discredit  so  often 
attached  to  expert  testimony  is  traceable  particularly  to  the  fact  that 

IS.  Fowle  v.  Parsons,  160  la.  454,  26  Pac.  897,  23  A.  S.  R.  465;  Clark 

141  N.  W.  1049,  45  L.R.A.(N.S.)  181;  v.  State,  12  Ohio  483,  40  Am.  Dec. 

-Murphy's  Estate,  43  Mont.  353,  116  481;   Bateman   v.   Ryder,   106   Tenn. 

Pac.  1004,  Ann.  Cas.  1912C  380.  712,  64  S.  W.  48,  82  A.  S.  R.  910; 

14.  Harris  v.  Nashville,  etc.,  R.  Co.,  Atkins  v.  State,  119  Tenn.  458,  105 
153  Ala.  139,  44  So.  962,  14  L.R.A.  S.  W.  353,  13  L.R.A.(N.S.)  1031; 
(N.S.)  261.  Fisher  v.  Travelers'  Ins.  Co.  124  Tenn. 

15.  Schander  v.  Gray,  149  Cal.  227,  450,  138  S.  W.  316,  Ann.  Caa.  1912D 
86  Pac.  695,  9  Ann.  Cos.  795;  McNally  1246. 

V.  ColwcU,  91  Mich.  527,  52  N.  W,  70,  18.  State  v.  MeCullough,  114  la.  532, 

30  A.  S.  R.  494;  Staloch  v.  Hohn,  100  87  N.  W.  503,  89  A.  S.  R.  382,  55 

Minn.  276,  111  N.  W.  264,  9  L.R.A.  L.R.A.  378;   Nelson  v.  McLeUan,  31 

(N.S.)  712;  Graney  v.  St.  Louis,  etc.,  Wash.  208,  71  Pac.  747,  96  A.  S.  R. 

R.  Co.,  157  Mo.  666,  57  S.  W,  276,  50  902,  60  L.R.A.  793;  Atchison,  etc.,  R. 

L.R.A.  153;  Ferguson  v.  Hubbell.  97  Co.  v.  Thul,  32  Kan.  255,  4  Pac.  352, 

N.  Y.  507,  49  Am.  Rep.  544;  Roberts  49  Am.  Rep.  484. 

V.  New  York,  El.  R.  Co.,  128  N.  Y.  19.  Ryder  v.  State,  100  Ga.  528,  28 

455, 28  N.  E.  486, 13  L.R.A.  499;  Hoag  8.  E.  246,  62  A.  8.  R.  334,  38  L.R.A. 

V.  Wright,  174  N.  Y.  36,  66  N.  E.  579,  721. 

63  L.R.A.  163;  Tullis  y.  Rankin,  6  N.  20.  Bumey  v.  Torrey,  100  Ala.  157, 

D.  44,  68  N.  W.  187,  66  A.  S.  B.  586,  14  So.  685,  46  A.  S.  R.  33;  Estate  of 

35  L.Rji..  449.  Blake,  136  Cal.  306,  68  Pac.  827,  89 

Note:  64  L.R.A.  317.  A.  S.  R.  136;  LouisviUe,  etc.,  Ry.  Co. 

16.  Notes:12L.R.A.  457;  62L.R.A.  v.  Whitehead,  71  Miss.  461,  51  So. 
S71 ;  64  L.B.A.  317.  890, 42  A.  S.  R.  472. 

17.  Haight  v.  Yaljet,  89  Cal.  245. 
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it  consists  of  conclusions  and  opinions,  which  are  often  uncertain  at 
best,  and  in  which  one  may  be  swayed  one  way  or  the  other  by  bias  or 
interest,  without  conscious  dishonesty,  and  that  by  our  existing  prac- 
tice the  experts  are  selected  and  paid  by  one  of  the  parties,  and  their 
use  as  witnesses  necessarily  depends  on  their  forming  an  opinion 
favorable  to  that  side.  Furthermore,  if  the  compensation  of  an  expert 
is  contingent  on  the  result  of  the  suit,  the  evil  is  exaggerated  and  the 
agreement  may  be  regarded  as  illegal.*  It  has  been  said  that  the 
remedy  can  come  only  when  the  state  shall  provide  that  the  courts 
and  not  the  litigants  shall  call  a  disinterested  body  or  board  of  experts, 
who  shall  review  the  whole  situation  and  then  give  their  opinion  with 
their  reasons  therefor  to  the  court  and  jury,  regardless  of  the  conse- 
quences to  either  litigant.'  But  such  a  statute,  by  which  it  was  pro- 
vided that  experts  should  be  appointed  by  the  court,  has  been  held 
unconstitutional,  not  only  as  regards  the  procedure  for  the  appointr 
ment  of  the  witnesses,  but  as  violating  the  fundamental  right  of  per- 
sons accused  of  crime  to  a  fair  and  impartial  trial,  in  that  by  the 
official  sanction  of  judicial  appointment  the  witneases  would  be  given 
an  extraordinary  certificate  of  candor,  ability,  and  truthfulness,  while 
the  other  testimony  in  the  case  would  be  judged  by  the  jury  according 
to  ordinary  standards.  And  this  conclusion  was  reached  notwith- 
.■rtanding  that  the  statute  did  not  prevent  unofficial  experts  from  testi- 
fying. The  court  declared  the  legislation  in  question  to  be  revolu- 
tionary, and  expressed  the  opinion  that  the  only  available  remedy  for 
the  acknowledged  evils  at  which  the  statute  aimed  would  have  to  be 
found  in  the  development  in  both  the  medical  and  legal  professions 
of  a  livelier  sense  of  responsibility  for  the  proper  and  decent  adminis- 
tration of  justice.*  In  England,  however,  the  court  has  sometimes 
called  for  the  testimony  of  an  independent  expert  selected  by  the 
court,  where  the  expert  evidence  already  taken  was  in  serious  conflict.* 
17.  Scientific  Books  as  Evidence. — ^In  an  extrajudicial  search  for 
the  state  of  professional  opinion  on  a  scientific  topic,  the  most  natnral 
resort  is  to  the  standard  treatises  on  the  subject.  But  the  caution  of 
the  courts  in  admitting  opinions  which  are  not  based  on  observation 
of  the  particular  facts  of  the  case,  the  universal  requirement  that  the 
testimony  given  to  a  jiuy  should  be  under  the  sanction  of  an  oath 
and  subject  to  the  test  of  cross-examination,  and  the  probability  of 
misleading  a  jury  by  reading  to  them  general  statements  to  which 
they  are  hardly  competent  to  apply  the  necessary  qualifications  and 
distinctions,  have  led  to  a  more  or  less  general  refusal  of  the  courts  to 
permit  scientific  treatises,  especially  medical  works,  to  be  proved  aa 

1.  See  infra,  par.  65,  as  to  legality       3.  People  ▼.  Dickerson,  164  Midbu 
of  expert  contingent  fee.  148,  129  N.  W.  199,  Ann.  Cas.  1912B 

2.  Schander  v.  Gray,  149  Cal.  227,    688,  33  L.R.A.(N.S.)  917. 

86  Pae.  695,  9  Ann.  Cas.  795.  4.  Note:  15  Eag.  Rol.  Cas.  28L 
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standard  books  of  authority  and  extracts  therefrom  to  be  read  a« 
opinion  evidence.'  And  it  has  been  held  that  medical  books  were  not 
within  a  statute  making  books  of  science  or  art  presumptive  evidence 
of  facta  of  general  notoriety  or  interest  stated  therein.*  If,  however, 
the  books  or  publications  are  on  a  topic  of  exact  science,  so  that  the 
statements  are  of  ascertained  facts  rather  than  of  opinions,  the  rule 
is  different,  and  the  publications  are  generally  admitted.'  Of  this 
class  of  publications  the  most  frequently  referred  to  are  the  standard 
tables  of  mortality  and  of  the  expectation  of  life.  The  Carlisle  and 
Northampton  tables,  prepared  in  England,  and  the  American  ex- 
perience tables,  are  constantly  used  by  the  courts  to  ascertain  the 
average  future  length  of  Ufe  at  a  given  age,  which  in  the  nature  of 
tilings  is  the  best  available  evidence  as  to  the  expectation  of  life  of  the 
plaintiff  or  other  person  in  question ;  *  though  it  has  been  declared  that 
the  American  tables  have  largely  been  superseded  in  America  by  the 
Carlisle  tables,  at  least  as  a  basis  for  the  calculation  of  annuities.* 
It  affects  the  value  but  not  the  admissibility  of  these  tables  that  tliey 
are  based  on  selected  lives  which  have  passed  a  life  insurance  examina^ 
tion.  Testimony  that  the  particular  person  is  in  poor  health,  or  of 
dissipated  habits,  is  admissible,  to  prove  that  his  particular  expecta- 
tion of  life  is  less  than  that  shown  by  the  tables.**  The  copy  of  such 
tables  which  is  placed  in  evidence  should  be  that  publisheid  in  some 
standard  encyclopaedia  or  in  some  insurance  publication  which  is 
proved  to  be  a  recognized  and  standard  authority;  a  mere  printed 
leaflet  without  proof  of  its  authoritative  character  not  being  admis- 
.sible." 

6.  Union  Pae.  R.  Co.  v.  Yates,  79  (Wis.)  216,  1  Chand.  (Wis.)  178,  52 

Fed.   584,   49    U.    S.   App.   241,   25  Am.  Dec.  153.) 

C.  C.  A.  103,  40  L.R.A.  553  and  note;  6.  Bixby  v.  Omaha  &  C.  B.  Rail- 

Bloomington  v.  Shrock,  110  111.  219,  way  &  Bridge  Co.,  105  la.  293,  75 

51   Am.  Rep.   678  and  note;   Bixby  N.  W.  182,  67  A.  S.  R.  299,  43  L.R.A. 

V.  Omaha  &  C.  B.  Railway  &  Bridge  533. 

Co.,  105  la.  293,  75  N.  W.  182,  67  7.  Bixby  v.  Omaha  &  C.  B.  Railway 

A.  S.  R.  2P9, 43  L.R.A.  533;  Ashworth  &  Bridge  Co.,  105  la.  293,  75  N.  W. 

V.  Kittridge,  12   Cush.    (Mass.)    193,  182,  67  A.  S.  R.  299,  43  L.R.A.  533. 

59  Am.  Dec.  178  and  note;  People  v.  Note:  40  L.R.A.  533. 

Hall,  48  Mich.  482,  12  N.  W.   665,  See    EvromrcB,   vol.    10,   par.    365 

42  Am.  Rep.  477;  Melvin  v.  Easley,  et  seq. 

46  N.  C.  386,  62  Am.  Dec.  171;  Scott  8.  Kansas    City    Southern    R.    Co. 
T.  Astoria  R.  Co.,  43  Ore.  26,  72  Pac.  v.  Morris,  80  Ark.  528,  98  S.  W.  363, 
594,  99  A.  S.  R.  710,  62  L.R.A.  543;  10  Ann.  Cas.  618  and  note;  Donald- 
State  V.  Brown,  4  R.  I.  528,  70  Am.  son  v.  Mississippi  &  M.  R.  Co.,  18 
Dec.  168;  Bnrt  v.  State.  38  Tex.  Crim.  la.  280,  87  Am.  Dec.  391. 
397,  40  S.  W.  1000;  43  S.  W.  344,  Note:  40  L.R.A.  553-560. 
S9  L.R.A.  305;  Stilling  v.  Thorp,  54  See  also  infra,  par.  34. 
Wis.  528, 11  N.  W.  906,  41  Am.  Rep.  9.  dordon  v.  Tweedy,  74  Ala.  232, 
60;  Boyle  v.  State,  57  Wis.  472,  15  49  Am.  Rep.  813. 
N.  W.  827,  46  Am.  Rep.  41.     (These  10.  Note:  40  L.R.A.  658-660. 
OTemile  Luning  v.  State,  2  Pin.  11.  Note:  40  L.R.A.  664. 
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18.  Use  of  Scientific  Books  in  Connection  with  Expert  Testimony. — 
Experts  who  testify  may,  in  giving  their  testimony,  refer  to  scientific 
authorities  and  state  the  result  thereof.  This  is  not  deemed  an  intro- 
duction of  the  books  in  evidence.*'  So  it  is  held  that  the  expert  may 
certify  his  testimony  by  reference  to  standard  scientific  works,  nam- 
ing them,**  or,  where  the  testimony  concerns  a  mechanical  question, 
reading  from  them,**  though  the  last  named  practice  has  been  con- 
demned so  far  as  concerns  medical  questions.^'  And  the  expert's 
conclusion  is  admissible  though  found  to  have  been  reached  through 
the  study  of  standard  publications  on  the  subject  in  hand.**  It  ia 
also  permissible  on  cross-examination  to  read  to  the  witness  statements 
contradictory  to  his  opinion,  found  in  books  which  he  admits  to  be 
authoritative,  and  ask  him  to  explain  the  contradiction.  This  prac- 
tice is  allowed  on  the  theory  that  the  books  are  read  merely  to  test 
and  di.scredit  the  knowledge  of  the  witness.  Books  cannot,  therefore, 
be  read  to  the  jury  as  evidence  contrary  to  that  of  the  expert;  *'  and  it 
has  been  held  that  while  scientific  treatises  to  which  the  witness  has 
himself  referred  and  on  which  he  has  based  his  testimony,  may  be 
used  to  contradict  him,  such  use  cannot  be  made  of  authorities  to 
which  he  has  not  referred.**  The  right  to  read  from  scientific  books 
in  the  course  of  argument  and  the  use  of  such  books  in  aid  of  judicial 
notice,  are  treated  elsewhere  in  this  work.** 

III.  SuBJBCTB  or  Opinion  Evidbncb 

Oeneraily 

19.  Statement  of  Rule. — ^Any  subject  wherein  a  person  may  be- 
come specially  learned  or  skilled  is  within  the  broad  field  of  opinion 
evidence.**    Thus,  experla  may  be  examined  to  explain  terms  of  art, 

12.  Fidelity  &  Casualty  Co,  v.  Mey-  Note:  40  L.R.A.  566. 
er,  106  Ark.  91,  152  S.  W.  995,  44  See  supra,  par.  8. 
L.R.A.(N.S.)  493.  17.  Hess  v.  Lowery,  122  Ind.  225, 

13.  Scott  v.  Astoria  R.  Co.,  43  Ore.  23  N.  E.  156,  17  A.  S.  R.  355,  7 
26,  72  Pac.  594,  99  A.  S.  R.  710,  62  L.R.A.  90;  Sale  v.  Eichberg,  105  Tenn. 
L.R.A.  543.  333,  59  S.  W.  1020,  52  L.R.A.  894. 

14.  Western  Assur.  Co.  of  Toronto  Note:  40  L.R.A.  569. 
▼.  J.  H.  Mohlman,  83  Fed.  811,  61  See  also  infra,  par.  62. 

U.  S.  App.  577,  28  C.  C.  A.  157,  40  18.  Bloomington  v.  Shoock,  110  HI. 

L.R.A.  561  and  note.  219, 51  Am.  Rep.  678;  Bixby  v.  Omaha 

16.  People  V.  Wheeler,  60  Cal.  681,  &  C.  B.  Railway  &  Bridge  Co.,  105  la. 

44  Am.  Rep.  70;  Bixby  v.  Omaha  &  293,  75  N.  W.  182,  67  A.  S.  R.  299, 

C.    B.   Railway   &    Bridge    Co.,    105  43  L.R.A.  533:  Mitchell  t.  Leech,  69 

la.  293,  75  N.  W.  182,  67  A.  S.  R.  S.  C.  413,  48  S.  E.  290,  104  A.  S.  R. 

299,  43  L.R.A.  533.  811,  66  L.R.A.  723. 

16.  Melvin  v.  Easley,  46  N.  C.  386,  19.  See    Abguhikts    or   Gounski., 

02  Am.  Dec.  171;  Mitchell  v.  Leech,  vol.  2,  p.  423  et  seq.;  Jitdioiai.  Notiob. 

99  8.  C.  413,  48  S.  E.  290,  104  A.  20.  Milwaukee  etc.,  R.  Co.  v.  Kel- 

8.  R.  811,  66  L.R.A.  723.  logg,  94  U.  S.  469,  24  U.  S.  (L.  ed.) 
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and  the  state  of  the  art,  at  any  given  time.  They  may  explain  to 
the  court  and  jury  the  machines,  models,  or  dmwings  exhibited. 
They  may  point  out  the  difference  or  identity  of  the  mechanical  de- 
vices involved  in  their  construction.  The  maxim  of  cuique  in  sua 
arte  credendum  est  permits  them  to  be  examined  on  questions  of  art  or 
science  peculiar  to  their  trade  or  profession.*  But  from  the  very  na- 
ture of  expert  testimony  •  it  follows  that  it  is  admissible  only  when  it 
relates  to  a  subject  matter  with  which  the  average  experience  and 
common  sense  of  the  jury  are  insufficient  to  deal.  Consequently  if 
the  subject  is  one  of  common  knowledge,  as  to  which  the  facts  can  be 
intelligently  described  to  the  jury  and  understood  by  them,  and  they 
can  form  a  reasonable  opinion  for  themselves,  the  opinion  of  an  ex- 
pert will  be  rejected.*     Nor  is  it  available  for  the  purpose  of  giving  a 

256;  Staples  v.  Steed,  167  Ala.  241,  note;  Coe  v.  Van  Why,  33  Colo.  315, 

52  So.   646,   Ann.   Cas.  1912A   480;  80  Pac.  894,  3  Ann.  Cas.  552 ;  Binning- 

Dardanelle  Pontoon  Bridge  &  Turn-  ham  Fire  Ins.  Co.  v.  Polver,  126  III. 

pike  Co.  V.  Croom,  95  Ark.  284,  129  329,  18  N.  E.  804,  9  A.  S.  B.  598; 

S.  W.  280,  30  L.R.A.(N.S.)  360;  Peo-  Illinois  Cent.  R.  Co.  v.  People,  143 

pie  V.  Jennings,  252  lU.  534,  96  N.  111.  434,  33  N.  E.  173,  19  L.R.A,  119, 

E.  1077,  43  L.B.A.(N.S.)  1206;  Ham-  reversed  on  another  point  in  163  U.  S. 

mond  V.  Woodman,  41  Me.  177,  66  Am.  142,  16  S.  Ct.  1096,  41  U.  S.  (L.  ed.) 

Dee.  219;  Mazson  v.  Case  Threshing  107;  Siegel  v.  Treka,  218  111.  559,  76 

Maeh.  Co.,  81  Neb.  546, 116  N.  W.  281,  N.  E.  1053, 109  A.  S.  R.  302,  2  L.R.A. 

16  L.B.A.(N.S.)  963;  Fisher  v.Or^on  (N.S.)    647;    Star    Brewery    Co.    v. 

S.  L.  &  U.  N.  R.  Co.,  22  .Ore.  533,  30  Hauok,  222  HL  348,  78  N.  E.  827, 

Pac.  425,  16  L.R.A.  519;  Enos  v.  St.  113  A.  S.  B.  420;   Springfield,  etc., 

Paul  Fire  &  Marine  Ins.  Co.,  4  S.  D.  Traction  Co.  v.  Warrick,  249  111.  470, 

639.  57  N.  W.  919,  48  A.  S.  B.  796;  94  N.  E.  933,  Ann.  Cas.  1912A  187; 

Northern  Supply  Co.  v.  Wangard,  123  Moore  v.  Chicago,  etc.,  Ry.  Co.,  65  la. 

Wis.  1,  100  N.  W.  1066,  107  A.  S.  R.  505,  22  N.  W.  650,  54  Am.  Rep.  26; 

984;    Haniann   v.   Milwaukee   Bridge  Duncan  v.  Atchison,  etc.,  R.  Co.,  86 

Co.,  127  Wis.  550,  106  N.  W.  1081,  Kan.   112,   119   Pac.   356,  51   L.R.A. 

7  Ann.  Cas.  458.  (N.S.)  565;  State  v.  Pontenot,  50  La. 

1.  Winans  v.  New  York,  etc.  R.  Co.,  Ann.  537,  23  So.  634,  69  A.  S.  R.  455; 
21  How.  88,  16  U.  S.  (L.  ed.)  68;  Stumore  v.  Shaw,  68  Md.  11,  11  Atl. 
Nfilwaukee,  etc.,  R.  Co.  v.  Kellogg,  360,  6  A.  S.  R.  412;  Ann  Arundel 
94  U.  S.  469,  24  U.  S.  (L.  ed.)  256.  County   v.    State,   107   Md.    210,    68 

2.  See  supra,  par.  2,  7.  Atl.  602,  14  L.R.A.(N.S.)  462;  Per- 

3.  Warden  v.  Louisville,  etc,  B.  Co.,  kins  v.  Augusta  Ins.  etc.,  Co.,  10  Gray 
94  Ala.  277,  10  So.  276,  14  L.R.A.  (Mass.)  312,  71  Am.  Dec.  654;  Hig- 
552;  Johnson  v.  Louisville,  etc.,  R.  gins  v.  Dewey  107  Mass.  494,  9  Am. 
Co.,  104  Ala.  241,  16  So.  75,  53  A.  Rep.  63;  Whalen  v.  Rosnosky,  195 
8.  R.  39;  Alabama  Mineral  R.  Co.  Mass.  545,  81  N.  E.  282,  122  A.  S.  R. 
V.  Jones,  114  Ala.  519,  21  So.  507,  271;  Clinton  v.  Root,  58  Mich.  182,  24 
62  A.  S.  R.  121;  Dumas  v.  State,  159  N.  W.  667,  55  Am.  Rep.  671;  Harris 
Ala.  42,  49  So.  224,  133  A.  S.  R.  17;  t.  Qinton  Tp.,  64  Mich.  447,  31  N. 
Kauffman  v.  Maier,  94  Cal.  269,  29  W.  425,  8  A.  S.  B.  842;  MoNally  v. 
Pac.  481,  18  L.R.A.  124;  limberg  v.  Colwell,  91  Mich.  527,  52  N.  W.  70, 
Glenwood  Lumber  Co.,  127  Cal.  598,  30  A.  S.  R.  494;  Braasch  v.  Michigan 
60  Pac.  176,  49  L.R.A.  33;  Smuggler  Stove  Co.,  153  Mich.  652,  118  N.  W. 
Union  Min.  Co.  v.  Broderick,  25  Colo.  366,  20  L.R.A. (N.S.)  500;  Anderson 
16,  53  Pac.  169,  71  A.  S.  B.  108  and  v.  Fielding,  92  Minn.  42,  99  N.  W. 
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word  of  common  meaning  a  technical  significance,  as  tliat  the  term 
"passenger  elevator/'  used  in  an  insurance  policy,  had  a  certain 
meaning  among  elevator  manufacturei-s.* 

20.  Rule  Elaborated  and  Illustrated. — Whether  the  jury  should 
be  left  to  make  the  proper  deduction  from  each  fact  proved  or  may 
be  aided  by  the  opinions  of  experts  must  in  every  case  depend  upon 
the  nature  of  the  question  involved.  If  the  connection  between  the 
fact  and  its  experienced  consequences  belongs  to  the  ordinary  informa- 
tion of  men,  the  general  rule  must  govern ;  if  not,  and  it  lies  within 
the  limits  of  some  art  or  science,  the  exception  applies,  and  it  may  be 
proved  by  the  opinions  of  persons  skilled  in  it.*  Ordinary  standards 
of  conduct,  of  safety  or  danger,  comfortable  endurance  or  human 
ability  in  a  customary  connection,  the  operation  of  well-known  natural 
laws,  the  application  of  force  m  a  familiar  form,  the  common  char- 
acteristics of  animals  and  what  is  likely  to  frighten  or  otherwise  in- 
jure them,  or  what,  on  the  other  hand,  may  be  approached  by  them 
with  safety,  and  methods  of  doing  business  which  involve  no  special 
training,  are  within  the  rule  excluding  opinion  evidence.  So  also,  the 
existence  of  social  customs,  inferences  drawn  from  ordinary  resem- 
blances, and,  in  general,  whatever  anyone  may  observe  for  himself 
and  reach  a  reasonable  conclusion  with  regard  to,  may  be  decided  by 

357,  104  A.  S.  E.  665;  NewmaA  v.  S.  W.  183,  73  A.  S.  R.  864  and  note, 

Liverpool,  etc.,  F.,  etc.,  Ins.  Co.,  30  45  L.R>A.,  591;  Bradstreet  Co.  v.  Gill, 

Mo.  160,  77  Am.  Dec.  608;  Gutridge  72  Tex.  115,  9  S.  W.  753,  13  A.  S. 

V.  Missouri  Pac.  Ry.  Co.,  94  Mo.  468,  R.  768,  2  L.R.A.  405:  Stowe  v.  Bishop, 

7  S.  W.  476,  4  A.  8.  R.  392;  Hurst  58  Vt.  498,  3  AU.  494,  56  Am.  Rep. 

V.  Kansas  City,  etc.,  R.  Co.,  163  Mo.  569;   Turner  v.  Great  Northern  Ry. 

309,  63  S.  W.  695,  85  A.  S.  R.  539;  Co.,  15  Wash.  213,  46  Pac.  243,  & 

State  V.  Nevada  Cent.  R.  Co.,  28  Nev.  A.  8.  R.  883;  Johnson  v.  Caughren, 

186,  81  Pac.  99,  113  A.  8.  R.  834;  55  Wash.  125,  104  Pac.  170,  19  Ann. 

Jefierson  Ins.  Co.  v.  Cotheal,  7  Wend.  Cas.  1148;  Johnson  v.  Mack  Mfg.  Co., 

(N.  Y.)   72,  22  Am.  Dec.  567;  Van  65  W.  Va.  544,  64  S.  E.  841,  131  A. 

Zandt  V.  Mutual  Ben.  L.  Ins.  Co.,  55  8.    R.    979,    24   L.R.A.  (N.S.)    1189; 

N.  Y.  169, 14  Am.  Rep.  215;  Dougherty  Knoll  v.  State,  55  Wis.  249,  12  N.  W. 

V.  Milliken,  163  N.  Y.  527,  57  N.  E.  369,  42  Am  Rep  701;  Kircher  v,  MU- 

757,  79  A.  8.  R.  608;  Fisher  v.  Ore<?on  waukee  Mechanic's  Mut.  Ins.  Co.,  74 

Short  Line,  etc.,  Ry.  Co.,  22  Ore.  533,  W^is.  470,  43  N.  W.  487,  5  L.R.A.  779; 

30  Pac.   425,  16  L.R.A.  519;   Hahn  Hamann  v.  Wilwaukee  Bridge  Co.,  127 

V.  Guardian  Assur.  Co.,  23  Ore.  576,  Wis.  550,  106  N.  W,  1081,  7  Ann. 

32  Pac.  683,  37  A.  8.  R.  709;  Graham  Cas.  458. 

V.  Pennsylvania  Co.,  139  Pa.  St.  149,       Notes:  66  Am.  Dec.  229;  49  Am. 

21  Atl.  151,  12  L.R.A.  293  and  note;  Rep.  554. 

Siegler  V.  Mellinger,  203  Pa.  St.  256,       4.  Wilmarch  y.  Pacific  Mut.  L  Ins. 

52  Atl.  175,  93  A.  S.  R.  768;  McKim  Co.,  168  Cal.  536,  143  Pac.  780,  Ann. 

V.  Philadelphia,  217  Pa.  8t.  243,  66  Cas.  1915B  1120. 
Atl.  340,  19  L.R.A.(N.S.)   506;  Mc-       6.  Hartford  Protection  Ins.  Co.  v. 

Cown  V.  Muldrow,  91  8.  C.  523,  74  Harmer,  2  Ohio  St.  462,  59  Am.  Dec 

S.    E.    386,    Ann.    Cas.    1914A    139;  684. 
Cooper  V.  Overton,  102  Tenn.  211,  52 
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a  jury  without  the  assistance  of  any  experience  other  than  their  own. 
And  if  the  jury,  though  presumably  devoid  at  the  beginning  of  a 
trial  of  experience  concerning  a  subject  matter,  can  be  so  informed 
during  its  progress  as  to  reach  an  accurate  conclusion,  the  subject  is 
not  one  for  an  inference,  conclusion,  or  judgment,  and  the  evidence 
may  be  excluded  in  the  discretion  of  the  court.*  It  is  not  sufficient 
to  warrant  the  introduction  of  expert  evidence  that  the  witness  may 
know  more  of  the  subject  of  inquiry,  and  may  better  comprehend  and 
appreciate  it  than  the  jury.  The  jurors  may  have  less  skill  and  ex- 
perience than  the  witnesses  and  yet  have  enough  to  draw  their  own 
conclusions  and  do  justice  between  the  parties,'  On  this  principle 
the  opinion  of  experts  has  been  held  inadmissible  to  prove  whether 
certain  pictures  were  obscene,*  whether  defendant's  trade  labels  were 
likely  to  deceive  the  public  by  their  resemblance  to  plaintiff's  labels,* 
whether  imitation  butter  is  or  is  not  of  the  color  of  true  butter,  where 
the  imitation  article  is  in  evidence,**  and  whether  a  pugilistic  en- 
counter is  a  prize  fight  or  a  boxing  exhibition.**  Many  other  appli- 
cations of  the  rule  stated  are  represented  subsequently  herein  in 
connection  with  the  discussion  of  matters  which,  by  reason  of  the 
frequency  with  which  they  have  been  judicially  declared  to  be  or  not 
to  be  proper  subjects  of  opinion  evidence,  lend  themselves  to  cate- 
gorical classification.** 

21.  Visibility,  Audibility,  Sufficiency  of  Time,  etc. — ^The  question 
often  arises  on  a  trial  whether  certain  objects  could  have  been  seen, 
sounds  heard,  or  odors  perceived,  under  the  circumstances  of  distance, 
light,  etc.,  which  existed  at  a  certain  time.  Evidently  such  a  question 
calls  for  an  opinion  or  estimate,  since  the  witness  cannot  answer  it 
with  absolute  precision;  but  it  is  a  matter  of  common  observation 
and  inference  rather  than  of  scientific  judgment,  and  therefore  does 
not  require  expert  evidence.  In  a  proper  case  such  an  opinion  may  be 
given  by  any  one  who  had  full  opportunity  for  observation ;  as,  how 
far  a  vessel  could  be  seen  from  the  shore;*'  whether  odors  from  a 
sewer  could  be  smelled  at  the  plaintiff's  residence ;  **  whether  a  wit- 
ness could  have  heard  a  locomotive  bell  and  whistle  if  they  had 

6.  Pearson  v.  Alaska  Pac.  Steam-  10.  State  v.  Armonr  Packing  Co., 
ship  Co.,  51  Wash.  560,  99  Pac.  753,  124  la.  323,  100  N.  W.  59,  2  Ann. 
130  A.  S.  R.  1117.  Cas.  448. 

7.  Anne  Arundel  County  v.  State,  11.  Seville  v.  State,  49  Ohio  St. 
107  Md.  210,  68  All.  602,  14  L.R.A.  117,  30  N.  B.  621,  15  L.R.A.  516; 
(N.S.)  452;  Ferguson  v.  Hubbell,  97  State  v.  Olj-mpic  Club,  46  La.  Ann. 
N.  T.  507,  49  Am.  Rep.  544.  935, 15  So.  190,  24  L.R.A.  452. 

8.  People  V.  Muller,  96  N.  Y.  408,  12.  See  infra,  par.  21  et  seq. 

48  Am.  Rep.  635.  13.  Jnnis  v.  The  Senator,  4  Cal.  5, 

9.  Radam  v.   Capital  Microbe  De-    60  Am.  Dec.  577. 

stroyer  Co.,  81  Tex.  122,  16  S.  W.  14.  Adler  &  Co.  v.  Pruitt,  169  Ala. 
990,  26  A.  S.  R.  783.  213,  53  So.  315,  32  L.R.A. (N.S.)  869. 
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Boonded ; "  whether  an  outcry  from  a  victim  could  have  been  heard 
from  the  highway ;  *•  or  whether  the  defectiveness  of  an  iron  ring 
could  be  perceived  in  a  dark  mine  shaft.^'  The  length  of  time  re- 
quired for  a  certain  action  or  series  of  actions,^*  or  whether  there  was 
sufficient  time  for  certain  things  to  be  done,  are  also  proper  matters 
for  the  opinion  of  a  competent  observer.**  But  in  any  case  mere 
opinions  or  estimates  should  be  rejected  if  the  controlling  facts  can  be 
BO  described  as  to  enable  the  jury  to  determine  the  question  intelli- 
gently without  them,**  or  in  any  case  where  it  is  apparent  that  the  wit- 
ness's conclusion  is  a  mere  conjecture.* 

22.  Questions  of  Law  Generally. — The  testimony  of  expert  wit- 
nesses, as  well  as  of  all  others,  is  confined  to  matters  of  fact.  It  can- 
not be  received  if  it  amounts  to  a  conclusion  of  law.  Thus,  an  expert 
cannot  be  asked  if  the  person  in  question  was  competent  to  make  a  deed 
or  ?nU,  since  that  involves  a  legal  opinion  as  to  what  constitutes  such 
competency,*  nor  can  the  testimony  of  professors  or  mechanics  bo 
received  to  prove  what  is  the  proper  or  legal  construction  of  any 
instrument  of  writing.  A  judge  may  obtain  information  from  them, 
if  he  desires  it,  on  matters  which  he  does  not  clearly  comprehend,  but 
he  cannot  be  compelled  to  receive  their  opinions  as  matters  of  evi- 
dence.* Nor,  generally,  wiU  the  opinion  of  a  lawyer  be  received  as  to 
whether  a  certain  person  has  title  to  personalty,*  or  as  to  whether  a 
land  title  is  or  is  not  marketable,  though  where  all  the  facta  on  which 
such  opinion  is  based  are  before  the  court  its  admission  is  not  necees»- 
rily  prejudicial.'  And  an  expert  accountant  cannot  testify  to  the  earn- 
ing capacity  of  a  railroad  for  the  purpose  of  taxation  as  ascertained  by 
its  books,  when  it  appears  that  he  included  and  excluded  items  accord- 

15.  Chicago  &  A.  R.  Co.  v.  Dillon,  20.  Fei^rnson  v.  SUte,  134  Ala.  63, 
123  lU.  570, 15  N.  E.  181,  5  A.  S.  B.  32  So.  760,  92  A.  S.  R,  17;  Hermes 
559.  V.  Chicago,  etc.,  R.  Co.,  80  Wis.  590, 

16.  State  ▼.  Taylor,  57  S.  C.  483,  50  N.  W.  584,  27  A.  S.  R.  69. 

35  S.  E.  729,  76  A.  S.  B.  575.  1.  Otis  v.   Thorn,  23  Ala.  469,  68 

17.  Brazil  Block  Coal  Co.  v.  Gib-   Am.  Dec.  303. 

son,  160  Ind.  319,  66  N.  E.  882,  98  A.  2.  Coblentz  v.  Putifer,  87  Kan.  719, 

S.  R.  281.  125   Pac.   30,  42   L.B.A.(N.S.)    298; 

18.  State  V.  McGnire,  84  Conn.  470,  Hall  v.  Perry,  87  Me.  569,  33  Atl.  160, 
80  Atl.  761,  38  L.R.A.(N.S.)  1045;  47  A.  S.  R.  352;  Brown  v.  MitcheH 
Seaboard  Air-line  R.  v.  Bradley,  125  88  Tex.  350,  31  S.  W.  621«  36  L.R.A. 
Ga.  193,  54  S.  E.  69,  114  A.  S.  B.  64  and  note. 

196.  3.  Winans  v.  New  York,  ete.,  B. 

19.  Quinn  v.  New  York,  etc,  R.  Co.,  Co.,  21  How.  88,  16  U.  S.  (L.  ed.) 
56  Conn.  44,  12  Atl.  97,  7  A.  S.  R.    68. 

284;  Stewart  v.  State,  19  Ohio  302,  4.  Log    Owner's    Booming    Co.    v. 

53  Am.  Dec.  426;  Ward  v.  Charleston  Hubbell,  135  Mich.  65,  97  N.  W.  157, 

City  R.  Co,  19  S.  C.  521,  45  Am.  Rep.  4  L.R.A.(N.S.)  573. 

794;  Mills  v.  Missouri,  ete.,  R.  Co.,  6.  Buswell  v.  0.  W.  Kerr  Co.,  112 

94  Tex.  242,  59  S.  W.  874,  55  L.R.A.  Minn.  388,  128  N.  W.  469,  21  Ann. 

4S7.  Cas.  837  and  note. 
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ing  to  his  own  opinion  of  their  being  proper  subjecfs  for  taxation.*  So, 
whether  engaging  in  the  business  of  midwifery  constitutes  "practicing 
medicine,"  within  the  purview  of  a  license  statute,  has  been  held 
not  a  proper  subject  of  expert  testimony.'  But  it  has  also  been  held 
that  physicians  or  druggists  may  testify  as  to  whether  a  sale  by  a  drug- 
gist of  opium  to  habitual  smokers  ia  "for  a  legitimate  purpose,"  within 
the  meaning  of  a  prohibitory  statute ;  this  holding  being  based  on  the 
rule  that  when  words  having  both  a  popular  and  a  trade  or  technical 
meaning  are  used  in  a  penal  statute,  and  as  so  used  have  reference 
to  a  trade  or  profession,  they  should  be  accorded  their  technical 
meaning,  which  may  be  proved  by  experts  or  members  of  such  trade 
or  profession.* 

23.  Law  of  Other  Jurisdictions. — ^What  ia  the  law  of  a  foreign 
jurisdiction  ia,  however,  classed  as  a  question  of  fact  rather  than  of 
law,  and  may  be  proved  by  the  opinion  evidence  of  experts.  Whether 
the  proof  should  be  given  to,  and  the  state  of  the  foreign  law  deter- 
mined by,  the  court  or  the  jury,  is  a  question  on  which  the  decisions 
are  in  dispute.*  It  has  been  held  that  while  the  foreign  law  is  to  be 
proved  as  a  fact,  it  is  not  in  its  essential  nature  a  fact  any  more  than 
domestic  law  is  a  fact,  and  therefore  that  the  ascertaining  of  that  law 
from  the  statutes  or  decisions  before  the  court  is  for  the  judge  rather 
than  for  the  jury,  and  that  it  must  be  decided  by  the  court  on  its  own 
opinion,  though  contrary  to  the  uncontradicted  testimony  of  tbe 
expert  witness.**  And  so  on  appeal  the  court  will  not  accept  the 
testimony  of  the  experts  where  it  is  contrary  to  its  own  conclusions 
from  the  statutes  in  evidence  and  the  reported  cases.**  On  the  other 
hand,  it  has  been  held  that  a  disputed  construction  of  a  foreign  statute 
must  be  decided  by  the  jury.**  If  the  law  which  is  to  be  proved  is  a 
statute,  the  best  rule  evidence  requires  the  text  of  the  statute  itself  to  be 
produced  in  evidence.  The  strictly  formal  mode  of  proof  is  by  an 
exemplified  copy  under  the  great  seal  of  the  state,  but  at  any  rate  as 
between  the  states  of  the  Union,  it  may  be  proved  by  producing  the 
statute-book  of  the  stete,  of  the  genuineness  and  authority  of  which 

6.  State  V.  Nevada  Cent.  R.  Co.,  28   1913D  251  and  note. 

Nev.  180,  81  Pac.  99,  U3  A.  S.  R.  10.  China  Bank  v.   Morse,  168  N. 

834.  Y.  458,  61  N.  E.  774,  85  A.  S.  B. 

See  generally,  Taxation.  676,   56   LJt.A.   139;    Knickerbocker 

7.  Com.  V.  Pom,  196  Mass.  326,  82  Trust  Co.  v.  laelin,  185  N.  Y.  54,  77 
N.  E.  31,  13  Ann.  Caa.  569, 17  L.R.A.  N.  E.  877,  113  A.  S.  B.  863.  See  also 
(N.S.)  94.  Clark  v.  Eltinge,  38  Wash.  376,  80 

8.  Katzman  v.  Com.,  140  Ky.  124,  Pac.  556,  107  A.  S.  R.  858. 

130  S.  W.  990,  140  A.  S.  R.  359,  30  11.  Eberhart  v.  Rath,  89  Kan.  329, 

L.R.A.(N.S.)  519.  131  Pac.  604,  Ann.  Caa.  1915 A  268. 

See  EviDENCK,  voL  10,  p.  267  et  f(    .  12.  Hite  v.  Keene,  149   Wis.  207, 

9.  Hite  V.  Keene,  149  Wis.  207, 134  134  N.  W.  383,  136  N.  W.  354,  Ann. 
N.  W.  383,  135  N.  W.  354,  Ann.  Cas.  Cas.  1913D  251. 
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the  court  will  take  judicial  notice.**  But  if  the  interpretation  of  the 
statute  and  its  application  to  the  particular  case  require  a  knowledge 
of  the  judicial  decisions  and  local  practice,  the  face  of  the  statute  must 
be  supplemented  by  evidence  from  experts  familiar  with  the  law  of  the 
jurisdiction  in  question ;  ^*  though  it  has  been  held  that  an  expert  can- 
not give  the  general  consensus  of  the  bench  and  bar  upon  the  constitu- 
tion of  a  foreign  statute — ^that  he  may  state  any  judicial  decisions  of 
which  he  may  know,  but  that  the  court  must  then  construe  the  law 
for  itself.**  When  the  question  is  one  of  unwritten,  common,  or  case 
law,  expert  evidence  is  always  admissible  to  prove  either  what  the  law 
is,  or  the  sources  in  which  it  may  be  found,  and  the  mode  of  its  appli- 
cation.** The  usual  source  of  such  expert  testimony  is  a  lawyer  en- 
gaged in  practice  in  the  state  in  question.*'  But  magistrates  whose 
duty  it  is  to  apply  the  law,  or  even  private  persons  whose  business  has 
made  them  familiar  with  the  law,  may  be  called.**  So,  bankers  may 
testify  when  the  question  concerns  commercial  paper.**  And  un- 
learned witnesses  were  permitted  to  testify  to  the  custom  of  Protestant 
settlers  in  the  Spanish  colony  of  Mississippi  to  be  married  by  a  justice 
of  the  peace  under  regulations  promulgated  by  the  governor,  since  it 
did  not  appear  that  there  was  any  settied  or  permanent  body  of  law 
in  that  colony  which  could  be  regularly  proved.*"  In  England  it 
has  been  held  that  the  matrimonial  law  of  Rome  might  be  proved 
by  a  Koman  Catholic  bishop  who  had  studied  it.*    Attorneys  of  the 

13.  Notes:  113  A.  S.  R.  868-884;    Dougherty  v.  Snyder,  15  Serg.  &  R. 
25  L.R.A.  449-468.  (Pa.)    84,  16  Am.  Dec.  520;   Wood- 
See  also  Evidence,  vol.  10,  par.  54   bridge  v.  Austin,  2  Tyler  (Vt.)   364, 

et  seq.  4  Am.  Dec.  740. 

14.  Dimpfel  v.  Wilson,  107  Md.  329,       Notes:  66  Am.  Dec.  239;  25  L.R.A. 
68   Ati.  561,  15   Ann.   Cas.  753,   13   451. 

L.R.A.(N.S.)  1180;  Bollinger  v.  Gal-  17.  Jackson  v.  Jackson,  82  Md.  17, 

lagher,  163  Pa.  St.  245,  29  Atl.  751,  33  Atl.  317,  34  L.R.A.  773:  Gasaway 

43  A.  S.  R.  791;  Barron's  v.  Downs,  v.  Thomas,  56  Wash.  77,  105  Pao.  168, 

9  R.  I.  446,  11  Am.  Rep.  283.  20  Ann.  Cas.  1337  and  note. 

Note:  25  L.R.A.  462.  18.  Notes:    66   Am.   Dec.   234;    58 

15.  Clark  v.  Eltinge,  38  Wash.  376,  A.  S.  R.  575;  113  A.  S.  R.  883;  25 
80  Pac.  556,  107  A.  S.  K.  858.     See  L.R.A.  449. 

also  China  Bank,  etc.  v.  Morse,  1C8  N.       Under  the  North  Carolina  code  "all 

Y.  458,  61  N.  E.  774,  85  A.  S.  R.  676,  persons   who   might   profess  to  have 

56  L.R.A.  139;  Knickerbocker  Trust  an     acquaintance     with     such     laws 

Co.  V.  Iselin,  185  N.  Y.  54,  77  N.  E.  should  be  permitted  to  testify."    State 

877,  113  A.  S.  R.  863.  v.   Behrman,   114   N.   C.   797,  19   S. 

16.  Taylor  v.  Swett,  3  La.  33,  22  E.  220,  25  L.R.A.  449. 

Am.  Dec.   156;   Robertson   v.   Staed,  19.  Banco   De   Sonora  v.   Bankeia' 

135  Mo.  135,  36  S.  W.  610,  58  A.  S.  Mut.  Casualty  Co.,  124  la.  576,  100 

R.    569,   33   L.R.A.    203;    Kenny   v.  N.  W.  532,  104  A.  S.  R.  367. 

Clarkson,  1   Johns.    (N.   Y.)    385,   3  20.  Phillips    v.    Gregg,    10    WatU 

Am.  Dec.  336;  Bank  of  China,  etc.,  (Pa.)   158,  36  Am,  Dec.  158. 

v.  Morse,  168  N.  Y.  458,  61  N.  E.  1.  Note :  66  Am.  Deo.  234. 
77^,  85  A.  S.  R.  676,  56  L.R.A.  130: 
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forum  where  the  question  is  raised  may  testify  where  it  appears  that 
they  have  had  professional  occasion  to  investigate  the  law  and  that  it 
was  pointed  out  and  explained  to  them  by  reputable  attorneys  of  the 
jurisdiction  in  question.'  But  in  any  event  the  witness  must  have 
some  personal  knowledge  of  the  law  in  question.  So,  a  resident  of 
another  country,  who  knows  about  the  law  thereof  only  from  general 
studies  in  jurisprudence,  is  not  competent  to  testify  to  hk  under- 
standing.* Simiilarly,  it  has  been  held  that  a  policeman  of  a  foreign 
state  was  not  competent  to  testify  as  to  a  law  thereof  which  in  no  way 
related  to  his  duties  or  position  as  an  officer,  the  question  in  the  par- 
ticular case  being  as  to  the  laws  of  marriage  and  the  witness  having 
looked  it  up  for  personal  reasons  growing  out  of  difficulties  with  his 
wife.* 

24.  General  Social  Facts  Affecting  Constitutionality  of  Statutes. — 
In  many  of  the  cases  in  which  the  validity  of  statutes  is  challenged 
because  they  are  alleged  to  be  violative  of  constitutional  rights,  and 
defended  under  the  police  power,  the  decisive  question  is  really  one  of 
fact  whether  the  facts  to  which  the  legislation  relates  are  such  as  to 
justify  exceptional  legislative  action  in  the  interest  of  public  health, 
humanity  and  order;  as  in  the  Miners'  Eight-Hour  case,  the  dan- 
gers attending  protracted  labor  in  mines ;  •  in  the  Women's  Ten-Hour 
case,  the  special  injury  suffered  from  long  hours  of  labor  by  women;  * 
in  ^e  Oleomargarine  case,  the  possible  danger  to  the  public  health 
from  imitations  of  butter — were  held  to  justify  the  statutes  under  con- 
sideration.' In  the  famons  New  York  Bakers'  case,  the  difference 
between  the  New  York  Court  of  Appeals  and  the  Supreme  Court  of 
the  United  States,  and  between  the  majority  and  minority  in  each  of 
those  courts,  was  hardly  at  all  in  regard  to  Uie  applicable  rules  of  law, 
but  as  to  whether  in  fact  the  occupation  of  a  baker  involved  special 
danger  to  health  from  long  hours  of  employment.'  Real  questions 
of  fact,  though  of  a  general  rather  than  a  particular  nature,  are, 
therefore,  involved,  and  in  some  of  these  cases  very  extensive  briefs 
have  been  filed,  quoting  sociological  authorities  and  social  statistics. 
In  some  of  them  the  testimony  of  experts  has  been  offered.     In  one 

2.  Hall  V.  Costello,  48  N.  H.  176,  6.  Mnller  v.  Oregon,  208  U.  S.  412, 
2  Are.  Rep.  207.  28  S.  Ct.  324,  52  U.  S.  (L.  td.)  651, 

3.  Bancoe  De   Sonora  v.   Bankers'   13  Ann.  Cas.  957. 

Mut.  Casualty  Co.,  124  la.  576, 100  N.  7.  Powell  v.  Pennsylvania,  127  U. 
W.  532, 104  A.  S.  R.  367.  S.  678,  8  S.  Ct.  992,  1^7,    32  U.  8. 

4.  People  V.  Lambert,  5  Mich.  349,    (L.  ed.)  253. 

72  Am.  Dee.  49.  8.  People  v.  Lochner,  177  N.  Y.  146, 

5.  Holden  v.  Hardy,  169  U.  S.  366,  69  N,  E.  373,  101  A.  8.  R.  773, 
18  S.  Ct.  383,  42  U.  8.  (L.  ed.)  780,  reversed  198  V.  S.  45,  25  S.  Ct.  638, 
^firming  State  v.  Holden,  14  Utah  71,  49  U.  S.  (L.  ed.)  937,  3  Aim.  Cat. 
96,  46  Pac.  756,  1105,  37  L.B.JL.  103,  1133. 

108. 
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oase  such  testimony  was  offered  to  prove  that  execution  by  an  electric 
shock  was  cruel,  and  therefore  prohibited  by  the  constitutional  prohi- 
bition of  cruel  and  unusual  punishments.*  But  it  has  invariably  been 
held  that  such  evidence  is  not  admissible.  The  respect  due  to  the 
legislative  branch  of  the  government  requires  the  court  to  yield  to  its 
determination  of  tne  pertineni  questions  of  public  welfare  and  neces- 
sity, unless  the  facts  to  the  contrarj'  are  so  clear  that  the  court  can 
take  judicial  notice  of  them.  It  would  be  unseemly  to  permit  the 
declaration  of  public  policy  by  the  legislature  to  be  challenged  by 
individual  opinions,  possibly  of  a  conflicting  character.  Such  infor- 
mation as  may  be  obtained  from  the  study  of  statistics  or  of  authori- 
tative writings  is  for  the  assistance  of  the  court  in  exercising  ite 
judicial  knowledge,  and  is  not  evidence  in  a  technical  sense.*" 

25.  Existence  of  Trade  Customs. — Whether  the  existcm-e  of  a 
u.sage  in  a  particular  trade  or  line  of  bu.«iness,  so  universally  and 
widely  known  that  knowledge  of  it  must  be  imputed  to  those  who 
engage  in  that  business,  will  affect  the  construction  of  contracts  and 
the  rights  and  duties  of  the  parties  is  not  within  the  scope  of  this 
article.**  But  if  by  the  law  of  the  subject  and  from  the  nature  of  the 
case  the  existence  of  such  a  custom  is  pertinent,  it  may  be  proved  by 
the  testimony  of  witnesses  engaged  in  the  trade  and  familiar  with  ittf 
customs  and  usages.**  It  is  the  fact,  that  is,  the  actual  trade  usage, 
which  is  open  to  proof;  that  in  the  opinion  of  the  expert  witness 
certain  rights  or  liabilities  exist  or  ought  to  exist  is  not  admissible.** 
The  general  usage  of  merchants  in  the  same  trade  and  in  the  same 
city,  as  to  the  amount  of  stock  carried  in  proportion  to  their  sales,  is 
admissible  to  discredit  the  proof  of  loss  filed  by  one  whose  stock  has 
been  burned,  which  showed  a  much  greater  proportion ;  **  but  a 
merchant  in  a  much  larger  city  will  not  be  permitted  to  testify  as  to 
the  prudent  proportion  of  stock  to  sales.*' 

26.  Increase  of  Insurance  Risk. — One  particular  question  of  com- 
mercial usage,  and  of  the  opinion  of  men  skilled  in  a  particular  line 
of  business,  which  often  comes  before  the  courts,  is  that  of  the  admis- 

9.  People  v.  Durston,  119  N.  Y.  569,       11.  See  Contraom,  vol  6,  pp.  849, 
2-1  N.  E.  6,  16  A.  S.  R.  859,  7  L.R.A.   850,  856;  Usages  and  Cpstoms. 

715.  12.  Bodflsh  v.  Fox,  23  Me.  90,  39 

10.  Powell  V.  Pennsylvania,  127  U.   Am.  Dec.  611. 

S.  (iST,  8  S.  Ct.  992,  1257,  32  U.  S.  13.  Horan  v.  Strachan,  86  Ga.  408, 

(L.  ed.)  253;  Ex  parte  Kair,  28.Nev.  12  S.  E.  678,  22  A.  S.  R.  471;  AUen 

]27,  80  Pac.  463,  113  A.  S.  R.  817  v.  Merchants' Bank,  22  Wend.  (N.  Y.) 

and   note,   6   Ann.   Cas.   893;   People  215,  34  Am.  Dec.  289;  Missouri  Pac. 

V.  Dui-ston,  119  N.  Y.  569,  24  N.  E.  Ry.  Co.  v.  Pagan,  72  Tex.  127,  9  S. 

(i,   16  A.   S.    R.   859,  7   L.R.A.  715,  W.  749,  13  A.  S.  R.  776,  2  L.R.A.  75. 

a  (limed  in  136  U.  S.  436,  10  S.  Ct.  14.  Home   Ins.    Co.    v.    Weide,   11 

930,  34  U.  S.  (L.  ed.)  519.  Wall.  438,  20  U.  S.  (L.  ed.)  197. 

See  Constitutional  Law,  vol.   6,  15.  Jones   v.  Mechanics'   Fire   Ins. 

p.  Ill  et  seq.  Co.,  36  N.  J.  L.  29, 13  Am.  Rep.  405. 

698 


Digitized  by  LjOOQ IC 


n  R.  C.  L.  EXPERT  AND  OPINION  EVIDENCB  i  26 

sibility  of  the  opinion  of  insurance  experts  as  to  whether  a  certain 
change  in  the  character  or  use  of  insured  property,  or  a  certain 
omission  or  erroneous  statement  in  the  application  for  insurance,  is 
material  to  the  risk.  The  question  of  evidence  thus  presented  has 
been  before  the  courts  of  England  and  America  in  many  different 
phases,  and  the  decisions  present  a  bewildering  conflict  of  authority. 
The  most  complete  examination  of  the  question  is  to  be  found  in 
an  opinion  from  the  United  States  Circuit  Court  of  Appeals,  in 
which  the  English  and  American  cases  .are  reviewed  at  length,  and 
it  is  held  that  such  testimony  is  generally  inadmissible.  The  opin- 
ion, however,  makes  the  following  distinction,  which  will  be  found 
io  be  supported  by  most  of  the  cases:  "If  it  requires  scientific  knowl- 
edge or  peculiar  skill  to  trace  the  possible  causal  or  evidential  con- 
nection between  the  fact  claimed  to  be  material  and  the  loss  or  death 
insured  against,  then,  of  course,  the  testimony  of  those  learned  in  the 
necessary  science,  or  trained  in  the  particular  craft,  should  be  fur- 
nished to  the  jury,  to  enable  them  properly  to  estimate  the  weight 
which  a  reasonably  prudent  insurer  would  naturally  give  to  the  fact, 
in  his  calculation  of  chances.  But  where  the  calculation  of  the 
chances  involves  a  consideration  6nly  of  facts  of  every-day  life,  of 
the  motives  of  men  living  in  the  same  community  with  members  of 
the  jury,  and  of  those  ordinary  physical  and  natural  causes  of  which 
every  man  is  presumed  to  have  an  understanding,  it  is  diflBcult  to  see 
why  an  insurance  examiner  should  be  permitted  to  influence  the  jury 
by  giving  his  sworn  opinion  on  the  very  issue  which  they  are 
assembled  to  try,  and  of  which  they  are  presumed  to  have  the 
sitme  opportunities  upon  which  to  found  a  reliable  judgment  as  he. 
It  is  true,  he  may  have  had  occasion,  in  his  business,  to  consider 
and  weigh  facta  of  this  character,  for  this  purpose,  much  more 
frequently  than  the  jury,  but  that  does  not  render  his  opinions  on  the 
facts  competent  evidence."  This  case  also  holds  that  there  is  no 
difference  in  this  respect  between  the  law  of  marine,  fire  and  life 
insui-ance.^'  In  the  great  majority  of  cases  such  testimony  has  been 
rejected ; "  but  in  a  few  cases,  in  which  the  facts  were  of  an  unusual 

16.  Penn  Mut.  Life  Ins.  Co.  t.  First  Congregational  Church  v.  Hoi- 
Mechanics  Savings  Bank  &  Tmst  Co.,  yoke  Mnt.  fHre  Ins.  Co.,  158  Mass. 
72  Fed.  413,  73  Fed.  653,  37  V.  S.  475,  33  N.  E,  572,  35  A.  S.  R.  508, 19 
App.  692,  43  U.  S.  App.  75,  19  C.  L.R.A.  587;  Jeflferson  Ins,  Co.  y.  Cot- 
G.  A.  286, 19  C.  C.  A.  316,  38  L.R.A.  heal,  7  Wend.  (N.  T.)  72,  22  Am. 
33.  Dec.   567;   Rawls  t.   American  Mut. 

See  also  Insitranci.  Life  Ins.  Co.,  27  N.  Y.  282,  84  Am. 

17.  Joyce  v.  Maine  Ins.  Co.,  46  Me.  Dec.  280;  Hartford  Protection  Ins. 
168,  71  Am.  Dec.  536;  Mulry  v.  Mo-  Co.  v.  Harmer,  2  Ohio  St.  452,  59 
hawk  Val.  Ins.  Co.,  5  Gray  (Mass.)  Am.  Dec.  684  (which  CM-efully  states 
541,  66  Am.  Dec.  380  and  note;  Luce  the  same  distinction  drawn  by  Judge 
V.  Dorchester  Mut.  Fire  Ins.  Co.,  105  Taft  in  the  Penn  Mutual  case,  supra) ; 
Mass.  297,  7  Am.  Rep.  522;  Rockland  Hahn  v.  Onardian  Assur.  Co.,  23  Ore. 
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character,  the  effect  of  which  a  nonexpert  could  not  readily  estimate, 
the  opinions  of  experts  have  been  fidmitted.**  A  question  often  occur- 
ring in  the  same  cases  is  whether  it  is  permissible  to  prove  the  custom 
of  insurance  companies  to  regard  the  variation  in  question  as  material, 
so  that  a  higher  premium  would  have  been  charged,  or  the  risk 
rejected  altogether,  if  the  situation  had  been  presented  to  the  com- 
pany as  it  is  found  to  have  existed  in  fact.  The  federal  opinion  above 
cited  holds  that  such  general  usage  of  insurance  companies  is  a 
material  and  provable  fact ;  }*  but  on  this  point  the  decisions  are  in 
conflict,  some  holding  with  the  federal  case  ^^  and  others  contra.^ 
Even  where  the  usage  may  be  proved,  it  is  held  that  the  practioe  of 
the  defendant  company  alone  is  not  admissible.* 

Mental  and  Physical  Condition  of  Persont 

27.  Opinions  of  Experts  Concerniog  Sanity. — Probably  in  no  dass 
of  cases  is  the  use  of  expert  testimony  so  general  and  almost  indispen- 
sable as  in  that  where  the  issue  is  sanity  or  insanity.  Unless  a  person 
is  a  raving  maniac  or  complete  imbecile  it  is  evident  that  a  jury  could 
hardly  be  deemed  competent  to  reach  a  satisfactory  decision  on  the 
question  of  his  mental  condition  without  being  instructed  by  expert 
witnesses  as  to  the  manifestations  of  mental  disease  and  the  significance 
of  symptoms  which  are  in  evidence.  Accordingly  competent  phy- 
sicians are  constantly  permitted  to  assist  the  court  or  jury  in  reaching 
a  correct  conclusion  on  this  issue,'  or  to  express  an  opinion  as  to  the 

576,  32  Pac.  683,  37  A.  S.  R.  709;  Ins.   Co.,   158   Mass.   475,   33   N.   B. 

Eureka  Ins.  Co.  v.  Robinson,  56  Pa.  572,  35  A.  S.  R.  508,  19  L.R.A.  587. 

St.  256,  94  Am.  Dec.  65;  Kircher  v.  1.  Hartford  Protection  Ins.  Co.  v. 

Milwaukee  Mechanics'  Mut.  Ins.  Co.,  Harmer,  2  Ohio  St.  452,  59  Am.  Dee. 

74  Wis.  470,  43  N.  W.  487,  5  L.R.A.  684;   Hahn   v.   Guardian  Aasur.  Co., 

779.  23  Ore.  576,  32  Pac.  683,  37  A.  8. 

18.  Traders'    Ins.    Co.    v.    Catlin,  R.   709. 

163  HI.  256,  45  N.  E.  255,  35  L.R.A.  2.  Luce  v.  Dorchester  Mut.  Fire  Ins. 

595;    Russell    v.    Cedar   Rapids   Ins.  Co.,  105  Mass.  297,  7  Am.  Rep.  522. 

Co.,   78   la.   216,  42   N.   W.   654,   4  3.  Connecticut  Mut.  Life  Ins.   Co. 

L.R.A.  538;  Daniels  v.  Hudson  River  v.  Lathrop,  111  U.  S.  612,  4  S.  Ct  533, 

Fire  Ins.  Co.,  12  Cush.   (Mass.)  416,  28  U.  S.  (L.  ed.)  536;  McAllister  v. 

59  Am.  Dec.  192.  State.  17  Ala.  434,  52  Am.  Dec.  180; 

19.  Penn  Mut.  Life  Ins.  Co.  v.  Parsons  v.  State,  81  Ala.  677,  2  So. 
Mechanics  Saving  Bank  &  Trust  Co.,  854,  60  Am.  Rep.  193;  Potts  v.  House, 
72  Fed.  413,  73  Fed.  653,  37  U.  S.  6  Ga.  324,  50  Am.  Dec.  329 ;  Stevwis  ▼. 
App.  692,  43  U.  S.  App.  75,  19  C.  Leonard,  154  Ind.  67,  56  N.  E.  27, 
C.  A.  286, 19  C.  C.  A.  316,  38  L.R.A.  77  A.  S.  R.  446;  Chandler  v.  Barrett, 
33.  21  La.  Ann.  58,  99  Am.  Dec.  701;  Hall 

20.  Russell  V.  Cedar  Rapids  Ins.  v.  Perry,  87  Me.  569,  33  AtL  l«l, 
Co.,  78  la.  216,  42  N.  W.  654.  4  47  A.  S.  R.  352;  Hathom  v.  King, 
L.R.A.  538;  Luce  v.  Dorchester  Mut.  8  Mass.  371,  5  Am.  Dec.  106. 

Fire  Ins.  Co.,  105  Mass.  297,  7  Am.  Note:  66  Am.  Dec.  238;  39  LJK,A. 
Rep.  522;  Rockland  First  Congre-  305-334,  full  note  covering  the  entin 
gatioual  Church  v.  Holyoke  Mut.  Fire   snbjeet  of  this  paragraph. 
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conclusion  to  be  drawn  from  the  evidential  facta  placed  before  them 
in  a  hypothetical  question.*  If  they  testify  from  their  own  obeervar 
tion  alone,  they  must  state  the  facts  on  which  they  base  their  opin- 
ion.* A  qualified  expert  may  state  his  opinion  as  to  the  sanity  of 
the  accused  at  the  date  of  the  event  in  question,  though  his  opinion 
is  based  solely  on  an  examination  subsequently  made.*  Any  practic- 
ing physician  is  usually  held  competent  to  testify,  leaving  the  value 
of  tus  opinion  to  be  estimated  by  the  jury.  But  in  some  courts, 
especially  when  it  is  proposed  tS  examine  the  witness  by  hypothetical 
questions  based  on  testimony  of  other  witnesses,  a  more  stringent  rule 
is  applied,  and  he  must  be  shown  to  be  qualified  by  special  study  or 
experience  of  mental  disease.''  A  clergyman  who  has  read  works  on 
moral  and  intellectual  science,  but  none  on  insanity,  cannot  be  sworn 
as  an  insanity  expert.^  But  a  Catholic  priest,  whose  duties  in  adminis- 
tering the  sacraments  require  him  to  pass  on  the  mental  condition 
of  the  communicant,  and  whose  professional  studies  entered  into  that 
field,  was  held  qualified  to  testify  as  to  the  mental  condition  of  one 
to  whom  he  administered  the  last  sacraments.*  A  prison  warden  of 
thirty-eight  years'  experience,  who  had  observed  many  cases  of  real 
and  feigned  insanity,  was  permitted  to  testify  to  the  habit  of  criminals 
of  feigning  insanity,  and  the  difficulty  of  discovering  the  fraud." 

28.  Opinions  of  Nonexperts  Concerning  Sanity. — Whether  an 
individual  is  insane,  is  not  always  best  solved  by  abstruse  metaphysical 
speculations,  expressed  in  the  technical  language  of  medical  science. 
The  common  sense  and  natural  instincts  of  mankind  reject  the  sup- 
position that  only  experts  can  approximate  certainty  upon  such  a 
subject  While  tiie  mere  opinion  of  a  nonprofessional  witness,  pred- 
icated upon  facts  detailed  by  others,  is  incompetent  as  evidence  upon 
an  issue  of  insanity,  his  judgment,  based  upon  personal  knowledge 
of  the  circumstances  involved  in  such  an  inquiry,  certainly  is  of 
value.  It  is  not  deemed  to  be  a  mere  opinion,  but  rather  a  statement 
as  to  an  observed  fact,^^  and  its  admissibility  is  firmly  established  by 

4.  State  V.  Peel,  23  Mont.  358,  59    (N.  T.)  9,  47  Am.  Dec.  216. 

Pac.  169,  75  A.  S.  R-  529;  Btirt  v.  7.  Fayette  v.   Chesterville,  77  Me. 

State,  38  Hex.  Crim  39  T,  40   S.  W.  28,  52  Am.  Rep.  741. 

1000,  43  S.  W.  344,  39  L.R.A.  305  Notes:  66  Am.  Dec.  238;  39  L.R.A. 

and  note;  Kerr  v.  Lunsford,  31  W.  317  et.  seq. 

Va.  659,  8  S.  E.  493,  2  L.R.A.  668.  8.  Burt  v.  State,  38  Tex.  Crim.  397, 

As  to  the  application  to  insanity  cases  40   S.   W.   1000;   43  S.   W.   344,   39 

of  the  rule  forbidding  an  expert  opin-  L.R.A.  305. 

ion  on  the  precise  point  in  issue  (see  9.  In  re  Toomes,  54  Cal.  509,  35 

supra,  par.  13),  see  the  note  36  L.R.A.  Am.  Rep.  83. 

64.  10.  Com.  V.  Wireback,  190  Pa.  St 

5.  Hathron  v.  King,  8  Mass.  371,  5  138,  42  Atl.  542,  70  A.  S.  R.  625. 
Am.  Dec.  106;  Diclnnson  v.  Barber,  11.  Connecticut  Mut.  Life  Ins.  Co. 
9  Mass.  225,  6  Am.  Dec.  58  and  note.  v.  Lathrop,  111  U.  S.  612,  4  8.  Ct 

6.  Freeman    v.    People,    4    Denio  533,    28   U.    S.    (L.   ed.)    536;      See 
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a  great  preponderance  of  authority.**  And  though  the  earlier  de- 
cisions in  some  of  the  states  now  adhering  to  this  rule  promulgated 
a  contrary  doctrine/'  it  seems  that  now  only  two  jurisdictions  remain 
in  which  such  testimony  is  totally  excluded.**  In  one  other  jurisdic- 
tion the  court,  in  passing  on  the  value  of  the  testimony  received, 
rather  than  on  its  admissibility,  propounded  the  unquestionable  rule 
that  the  opinions  of  witnesses  will  never  be  received  where  all  the  facts 
on  which  such  opinions  are  founded  may  be  ascertained  and  made 
intelligible  to  the  court  and  jury ;  *•  and,  doubtless  by  force  of  the 
failure  of  the  predicate  of  tliis  rule  when  applied  to  an  issue  of 
insanity,  the  doctrine  which  finally  prevailed  is  that  the  witness, 
after  describing  so  far  as  possible  the  actions  and  words  of  the  person 
in  question,  is  permitted  to  state  whether  his  conduct  was  rational 
or  irrational,  but  not  to  express  an  opinion  on  the  general  question 
whether  he  was  sane  or  insane.**  This  somewhat  shadowy  distinction 
has  been  fully  recognized  in  at  least  one  other  state,  though  on  appeal 
the  United  States  Supreme  Court  based  its  affirmance  upon  the  gen- 
eral inadmissibility  of  a  nonexpert  opinion  formed  from  events  occur- 
ring subsequently  to  the  date  in  issue.*'    And  in  still  another  state 

supra,  par.  6,  as  to  distinction  between  190  Pa.  St.  138,  42  AtL  542,  70  A. 

opinions   and   statement   as   to   com-  S.   R.   625;   Burt  v.   State,   38   Tex. 

posite  facts.  Crim.  397,  40  S.  W.  1000;  43  S.  W. 

12.  Parsons  v.  State,  81  Ala.  577,  344,  39  L.E.A.  305;  In  re  Christian- 

2  8o.  854,60  Am.  Rep.  193;  Bumeyv.  sen,  17  Utah  412,  53  Pao.  1003;  7« 

Torrey,  100  Ala.  157,  14  So.  685,  46  A.  S.  R.  794,  41  Lil.A.  504;  Mone 

A.  S.  R.  33;  Kimberly's  Appeal,  6»  v.  Crawford,  17  Vt.  499,  44  Am.  Deo. 

Conn.  428,  36  Atl.  847,  57  A.  S.  R.  349. 

101,  37  L.R.A.  261;  Potts  v.  House,  Note:  6  Am.  Dec.  60;  11  Am.  Dec. 

6  Ga.  324,  50  Am.  Dec.  329;  MaxweU  657. 

y.  Harrison,  8  Ga.  61,  52  Am.  Dec.  13.  McCorry   v.    Hooper,   12    Ala. 

385;  Ryder  v.  State.  100  Ga.  528,  28  823,  46  Am.  Dec.  280;  State  v.  Pike, 

S.  E.  246,  62  A.  R.  R.  334,  38  L.R.A.  49  N.  H.  399,  6  Am.  Rep.  533,  over- 

721  and  note ;  Grand  Lodge  Independ-  ruled  by  Hardy  v.  MerrUl,  56  N.  H. 

ent  Order  of  Mutual  Aid  v.  Wieting,  227,  22  Am.  Rep.  441. 

168  111.  408,  48  N.  E.  59,  61  A.  S.  R.  14.  Tayette  v.  Chestervifle,  77  Me. 

123;   Meeker  v.  Meeker,  74  la.  352,  28,  52  Am.  Rep.  741;  Com.  ▼.  Spencer, 

37  N.  W.  773,  7  A.  S.  R.  489;  Rivard  212  Mass.  438,  99  N.  E.  266,  Ann. 

V.  Rivard,  109  Mich.  98,  66  N.  W.  Cas.  1913D  552. 

681,  63  A.  S.  R.  566;  Farrefl  v.  Bren-  Note:  38  L.R.A.  724. 

nan,  32  Mo.  328,  82  Am.  Dec.  137;  15.  Clark   v,    Fisher,   1   Paige   Ox. 

Shcllenberger  v.  State,  97  Neb.  498,  (N.  Y.)  171, 19  Am.  Dec.  402. 

150  N.  W.  643,  L.RJi^.l915C  1163;  16.  Clapp  v.   Fnllerton,  34  N.  T. 

Hardy  v.  Merrill,  56  N.  H.  227,  22  190,  90  Am.  Dec.  681;  Re  Myer,  184 

Am.    Rep.    441,    overruling    State   v.  N.  Y.  64,  76  N.  E.  920,  6  Ann.  Cu. 

Pike,  49  N.  H.  399,  6  Am.  Rep.  533;  26. 

Clark  v.  State,  12  Ohio  483,  40  Am.  Note:  38    L.R.A.  724. 

Dec.  481;  Pidcock  v.  Potter,  68  Pa.  17.  Queenan  v.  Territory,  11  Okla. 

St.   342,  8   Am.   Rep.   181;   Com.   v.  261,    71    Pac.    218,    61    L.R.A.    324, 

Gerade,  145  Pa.  St.  289,  22  Atl.  464,  affirmed  190  U.  S.  548,  23  S.  Ct.  762, 

27  A.  S.  R.  689;  Com.  v.  Wircback.  47  U.  S.  (L.  ed.)  1175. 
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the  form  of  the  question  indicated  has  been  held  preferable  to  but 
not  exclusive  of  the  direct  interrogatory  of  sane  or  insane.*'  It  is 
generally  declared  that  a  nonexpert  witness  must  always  lay  the 
foundation  for  his  opinion  by  stating,  as  fully  as  possible,  the  evi- 
dential facts;*'  but,  probably,  a  more  nearly  accurate  statement  of 
the  rule  is  that  he  must  first  render  himself  competent  by  stating  his 
acquaintance  with  the  person  in  question  and  his  opportunities  for 
observing  such  person's  conduct,  after  which  he  may  give  his  opinion 
on  the  issue  of  insanity,  the  weight  of  which  opinion  may  then  be 
developed  by  further  examination  or  tested  by  cross-examination.*" 
The  witness's  ultimate  statement  on  the  issue  of  insanity  cannot  rest 
on  obser\ations  made  subsequently  to  the  date  of  the  event  to  which 
such  issue  relates,*  and  itself  must  at  least  approximately  refer  to 
such  date,  so  as  not  to  involve  an  opinion  as  to  whether  a  prior  mental 
condition  continued  to  the  date  in  question,  such  being  permissible 
only  from  an  expert.*  But  the  witness  need  not  have  been  present 
during  the  actual  transaction  in  issue.' 

29.  General  Mental  Capacity;  Criminal  Responsibility;  Testamen- 
tary Capacity. — In  cases  where  the  question  is  not  of  the  sanity  or 
insanity  of  the  subject,  but  of  the  degree  of  his  mental  ability,  tlie 
same  rules  apply;  that  is,  either  a  qualified  expert  who  knows  the 
facts  or  has  them  submitted  to  him  in  a  hypothetical  question,  or  a 
nonexpert  qualified  by  adequate  observation  of  the  subject,  may 
testify  to  the  facts  which  he  has  observed  except  in  the  case  of  the 
hypothetical  question,  and  then  to  his  opinion.*    This  applies  to  evi- 

18.  Duthey  v.  State,  131  Wis.  178,  Titlow  v.  Titlow,  54  Pa.  St.  216,  93 
HI  N.  W.  222, 10  LJl.A.(N.S.)  1032.  Am.  Dec.  691;  Com.  v.  Wireback,  190 

19.  Parsons  v.  State,  81  Ala.  577,  Pa.  St.  138,  42  Atl.  542,  70  A.  S.  R. 
2  So.  854,  60  Am.  Eep.  193;  Burney  625. 

V.  Torrey,  100  Ala.  157,  14  So.  085,  20.  Atwood   v.   Atwood,   84   Conn. 

46  A.  S.  R.  33;  In  re  Dolbeer,  149  169,  79  Atl.  59,  37  L.R.A.(N.S.)  591; 

Cal.  227,  86  Pac.  695,  9  Ann.  Cas.  795;  State  v.  Ramble,  81  Kan.  16,  106  Pao. 

Grant  v.  ITiompson,  4  Conn.  203,  10  1,   25   L.R.A.(N.S.)    376;    Atkins   ▼. 

Am.  Dee.' 119;  Kinne  v.  Kiniie,  9  Conn.  State,  119  Tenn.  458, 105  S.  W.  353, 13 

102,  21  Am.  Dec.  732;  Armstrong  v.  L.R.A.(N.S.)  1031.     • 

State,  30   Fla.   170,  11   So.   618,  17  1.  Queenan  v.  Territory,  190  U.  S. 

L.1?.A.  484;  Potts  v.  House,  6  Ga.  324,  548,  23  S.  Ct.  762,  47  U.  S.  (L.  ed.) 

50  Am.  Dec.  329  and  note;  Slaughter  1175. 

V.  Heath,  127  Ga.  747,  57  S.  E.  69,  2.  State  v.  Peel,  23  Mont.  358,  59 

27  L.1?.A.(N.S.)    1;   Doe  v.   Reagan,  Pac.  169,  75  A.  S.  R.  529. 

5  IJIackf.    (Ind.)    217,  33  Am.  Dec.  Note:  38  L.R.A.  743. 

466:  In  re  Goldthrop,  94  la.  336,  62  3.  Line  v.  Line,  119  Md.  403,  86 

N.  \V.  845,  58  A.  S.  R.  400;  Sheehan  Atl.  1032,  Ann.  Cas.  1914D  192. 

V.  Kearney,  82  Miss.  688,  21  So.  41,  4.  In  re  Goldthrop,  94  la.  336,  62 

35   L.R.A.   102;    Clark   v.    State,   12  N.  W.  845,  58  A.  S.  R.  400;  Manatt 

Ohio  483,  40  Am.  Dec.  481;  Rambler  v.  Scott,  106  la.  203,  76  N.  W.  717, 

V.  Tryon,  7  Serg.  &  R.  (Pa.)  90.  10  68  A.   S.  R.  293;   Searles  v.  Norlli- 

Am.  Dec.  444;  Irish  v.  Smith,  8  Serg.  western  Mut.   Life  Ins.   Co.  of   Mil- 

6  R.    (Pa.)   573,  11  Am.  Dec.   648;  waukee  148  la.  65,  126  N.  W.  801, 
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dence  of  the  maturity  and  mental  capacity  of  children.*  The  most 
frequent  use  of  such  evidence  is  in  criminal  cases,  where  the  question 
is  whether  the  accused  had  such  mental  capacity  as  to  be  responsible 
for  his  acts,*  and  to  will  cases  where  the  testamentary  capacity  of  the 
testator  is  challenged.'  As  applied  to  capacity  to  execute  a  contract, 
it  has  been  held  that  the  witness  need  not  have  been  present  when 
the  contract  was  made.*  But  opinions  that  the  testator  was  under  the 
influence  and  control  of  a  certain  person,  or  was  especially  susceptible 
to  such  influence,  are  rejected,*  a.s  are  also  analogies  which  assume 
certain  standards  of  comparison  and  involve  the  witness's  opinion  of 
the  conduct  of  the  person  in  question  when  tested  thereby;  as  that  a 
testator  did  or  did  not  have  a  decided  and  rational  desire,  or  that  his 
desires  were  or  were  not  like  the  ravings  of  a  madman  or  the  pratings 
of  an  idiot  or  a  childish  whim.*"  So,  as  criminal  responsibility  and 
capacity  to  make  a  deed  or  will  are  conceptions  involving  questions 
of  law  as  well  as  of  fact,  the  rule  excluding  opinions  which  involve  a 
proposition  of  law  becomes  of  special  importance.  Generally  the 
witness  must  be  asked  whether  the  party  was  sane  or  insane,  or  to 
describe  his  mental  condition  in  his  own  words  or  in  respects  specifi- 
cally stated  to  him,  so  that  he  is  not  left  to  shape  his  an.Hwer  in  accord- 

29  L.R.A.(N.S.)  405;  Dewey  v.  All-  14  So.  685,  46  A.  S.  R.  33;  Kimberly's 

gire,  37  Neb.  6,  55  N.  W.  276,  40  A.  S.  Appeal,  68  Conn.  428,  36   Atl.  847, 

R.  468;  Hihner  v.  Western  Travelers'  57  A.  S.  R.  101  and  note,  37  L.R.A. 

Ace.  Assn.,  86  Neb.  285,  125  N.  W.  261;    Atwood    v.    Atwood,    84    Conn. 

535,  27  L.R.A.(N.S.)  319;  Nashville,  169,  79  Atl.  59,  37  L.R.A.(N.S.)  591; 

C.  &  St.  L.  R.  Co.  V.  Brundige,  114  Potts  v.   House,  6  Ga.   324,  50  Am. 

Tenn.  31,  84  S.  W.  805,  4  Ann.  Cas.  Dec.  329;  Slaughter  v.  Heath.  127  On. 

887   and   note;   Delaplain   v.   Grubb,  747,  57  S.  E.  69,  27  L.R.A. (N.S.)  1; 

44   W.   Va.   612,   30   S.   E.   201,   67  Meeker  v.  Meeker,  74  la.  352,  37  N. 

A.  S.  R.  788.  W.  773,  7  A.  S.  R.  489;  Hertrich  v. 

Note:  37  LJl.A.(N.S.)  591.  Hertrich,  114  la.  643,  87  N.  W.  689, 

5.  Martin  v.  State,  90  Ala.  602,  8  89  A.  S.  R.  389;  Rambler  v.  Trvon, 
So.  858,  24  A.  S.  R.  844;  Lynch  v.  7  Serg.  &  R.  (Pa.)  90,  10  Am.  Dec. 
Smith,  104  Mass.  52,  6  Am.  Rep.  188;  444;  Irish  v.  Smith,  8  Serg.  &  R. 
Carr  v.  State,  24  Tex.  App.  562,  7  (Pa.)  573,  11  Am.  Dec.  648;  Kerr  v. 
S.  W.  328,  5  A.  S.  R.  905;  Ewiiig  v.  Lunsford,  31  W.  Va.  659,  8  S.  E. 
Lanark    Fuel   Co.,   65    W.    Va.   726,  493,  2  L.R.A.  668  and  note. 

65  S.  E.  200,  29  L.R.A.(N.S.)  487.  See  generally.  Wills. 

6.  Parsons  v.  State,  81  Ala.  577,  2  8.  Line  v.  Line,  119  Md.  403,  86 
So.  854,  60  Am.  Rep.  193;  State  v.  Atl.  1032  Ann.  Cas.  1914D  192. 
Peel,  23  Mont.  358,  59  Pac.  169,  75  See  supra,  par.  28. 

A.  S.  R.  529.  9.  Compher  v.   Browning,   219   111. 

In  most  of  the  criminal  cases,  the  429,  76  N.  F,.  678,  109  A.  S.  R.  3-16; 

question  has  been   treated  as  simply  In  re  Goldthrop,  94  la.  336,  62  N. 

one   of   sanity   or  insanity,   and   the  W.  8-15;   58  A.   S.   R.  400;   Kerr  v. 

cnsos   will    be   found   under   the    two  Lunsford,   31   W.   Va.   659,  8   S.   E. 

preceding  paragraphs.     And  see  gen-  493,  2  L.R.A.  668. 

erally.  Criminal  Law,  vol.  8,  p.  188  10.  Slaughter  v.  Heath,  127  Ga.  747, 

et  seq.  57  S.  E.  69,  27  L.R.A.(N.S.)  L 

7.  Bumey  v.  Torrey,  100  Ala.  157, 
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ance  with  his  own  notion  of  testamentary,  contractual,  or  criminal 
capacity ;  ^*  though  in  a  number  of  cases  witnesses  bare  been  allowed 
to  express  their  opinions  directly  upon  the  question  of  the  particu- 
lar capacity  involved.**  In  will  cases  a  special  qualification  to  testify 
exists  on  tiie  part  of  the  attesting  witness  to  the  will.  As  the  pro- 
bate law  makes  their  evidence  essential  to  the  probate  of  the  will, 
except  in  cases  where  their  death  or  inability  to  testify  is  shown, 
it  is  commonly  held  that  they  may  testify  to  their  opinion  of  the 
testator's  soundness  of  mind  without  proof  of  their  having  had  the 
opportunity  of  observing  him  except  at  the  time  of  executing  the 
will.**  But,  in  order  to  come  within  this  rule,  the  opinion  must  be 
that  formed  at  the  time  of  the  attestation ;  as  to  opinions  held  at  other 
times,  as  at  the  time  of  the  trial,  the  attesting  witnesses  stand  the 
same  as  any  other  witnesses ;  ^*  which,  however,  must  not  be  taken 
as  authorizing  any  other  than  a  subscribing  witness  to  give  his  opin- 
ion as  of  any  time  other  than  that  of  the  trial.** 

30.  Human  Emotions  and  Affections. — The  emotions  displayed  by 
a  person  furnish  a  very  typical  illustration  of  the  necessity  and  value 
of  nonexpert  opinion  evidence.  All  intelligent  persons  recognize  the 
manifestations  of  grief,  fright,  anger,  or  pain,  in  the  face  and  actions 
of  another,  but  it  would  be  impossible  to  describe  accurately  the 
muscular  contractions  and  other  visible  facts  which  convey  the  impres- 
sion. The  beet  description  that  can  be  given  is  to  say  that  the  person 
looked  angry,  acted  as  if  in  pain,  et  cetera.  Accordingly,  this  impres- 
sionistic way  of  stating  the  witness's  observations  is  universally  per- 
mitted,** and  negative  testimony,  as  that  the  party  showed  no  anger 

11.  Hall  V.  Perry,  87  Me.  569,  33  691 ;  Kaufman  v.  Caughman,  49  S.  C. 
Atl.  160,  47  A.  S.  R.  352;  FarreU  159,  27  S.  E.  16,  61  A.  S.  B.  808; 
T.  Brennan,  32  Mo.  328,  82  Am.  Dec.  Kerr  v.  Lnnsford,  31  W.  Va.  659,  8 
137;  State  v.  Peel.  23  Mont.  358,  59  S.  E.  493,  2  LJB.A.  668. 

Pac.  169,  75  A.  S.  R.  529;  Hopkins  v.  Note:  39  L.R.A.  715-722. 

Wheeler,  21  B.  I.  533,  45  Atl.  551,  79  14.  Robinson  v.  Adams,  62  Me.  369, 

A.  S.  R.  819;  Nashville,  C.  &  St.  L.  16  Am.  Rep.  475;  Williams  v.  Spencer, 

B.  Co.  v.  Brundige,  114  Tenn.  31,  84  150  Mass.  346,  23  N.  E.  105,  16  A. 
S.  W.  805,  4  Ann.  Cas.  887  and  note;  S.  R.  206,  5  L.R.A.  790. 

Brown  v.  Mitchell,  88  Tex.  350,  31  15.  Rnnyan  v.  Price,  15  Ohio  St.  1, 
S.  W.  621,  36  L.R.A.  64  and  note.         86  Am.  Dec.  459. 

12.  Atwood  V.  Atwood,  84  Conn.  16.  Higginbotham  v.  State,  42  Fla. 
169,  79  Atl.  59,  37  L.R.A.(N.S.)  591.  573,  29  So.  410,  89  A.  S.  R.  237;  Tobin 

Note:  36  L.R.A.  68-70.  v.   Shaw,  45  Me.  331,  71  Am.  Dee. 

18.  McCurry  v.  Hooper,  12  Ala.  823,  547;  Morris  v.  St.  Paul  City  R.  Co., 

46  Am.  Dec.  280;  Bumey  v.  Torrey,  105  Minn.  276,  117  N.  W.  500,  17 

100  Ala.  157,  14  So.  685,  46  A.  S.  R.  L.R.A.(N.S.)  598;  Sherman  v.  South- 

33;    Hertrich    v.    Hertrich,    114    la.  em  Pac.  Co.,  33  Nev.  385,  111  Pae. 

643,  87  N.  W.  689,  89  A.  S.  R.  389;  416;  115  Pac  909,  Ann.  Caa.  1914A 

Robinson  t.  Adams,  62  Me.  369,  16  287;  Hardy  t.  Merrill,  66  N.  H.  227, 

Am.  Rep.  473;  Clapp  v.  Pullerton,  34  22  Am.   Rep.  441;   State  v.   Taylor, 

N.  Y.  190,  90  Am.  Dec.  681;  Titlow  57  S.  C.  483,  35  S.  E.  729,  76  A.  S. 

■.  Titlow,  54  Pa.  St.  216,  93  Am.  Dee.  R.   576;    Enoa  N.    St.   Paul   Fire  4 
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or  surprise,  is  equally  admissible.*^  Cloeely  analogous  is  testimony 
that  certain  persons  conducted  themselves  toward  each  other  as  loveia 
or  intimate  friends,  or,  on  the  other  hand,  manifested  aversion  for 
each  other. *^  Even  the  broad  statement  that  two  persons  appeared 
to  be  friendly  has  been  admitted.*'  In  one  jurisdiction,  however, 
some  doubt  has  been  cast  upon  the  admissibility  of  such  testimony 
us  that  persons,  such  as  a  husband  and  wife,  manifested  no  affection 
for  each  other.**  And  in  comparatively  recent  decisions  in  another 
jurisdiction  some  doubt  was  cast  upon  the  admissibility  of  testimony 
as  to  a  witness's  impressions  from  a  person's  appearance  or  conduct ;  * 
but  in  both  an  earlier  and  a  later  case  the  general  rule  stated  was 
declared,  the  cases  which  established  the  contrtury  being  expressly 
overruled  in  the  later  case.*  It  has  been  held  in  another  juris- 
diction where  this  rule  obtains,  that  opinions  are  not  admissible  as 
to  whether  or  not  the  appearance  of  a  person  was  feigned.'  This 
subject  presents  httle  opportunity  for  expert  evidence.  A  doctor  may 
often  be  asked  if  his  patient  manifested  pain,  but  his  testimony  upon 
that  point  is  based  rather  on  his  observations  than  on  his  scientific 
conclusion,  and  does  not  differ  in  its  nature  from  the  nonexpert  evi- 
dence above  mentioned.  The  question  of  the  admissibility  of  the 
doctor's  opinion  as  to  his  patient's  condition  when  it  was  based  wholly 
or  partly  on  the  patient's  declaration  is  discussed  elsewhere  herein.* 

31.  General  Physical  Condition  and  Health;  Intoxication. — The 
opinion  of  those  who  were  familiar  with  the  person  in  question  or 
had  frequent  opportunities  of  observing  him  is  admissible  as  to  his 
general  health,  strength,  and  bodily  vigor,  or,  on  the  other  hand,  his 
feebleness  or  apparent  illness,  or  his  change  in  physical  condition 
from  one  time  to  another,  though  the  witnesses  are  not  experts.'    But 

Marine  Ins.  Co.,  4  S.  D.  639,  57  N.  113  Ala.  43,  21  So.  356,  59  A.  8.  E. 

W.  919,  46  A.  S.  R.  796;  Wright  v.  97. 

Ft.  Howard,  60  Wis.  119,  18  N.  W.  3.  Enos  v.  St.  Paul  Fire  A  Marine 

750,   50   Am.   Rep.   350;   Heddlea  ▼.  Ins.  Co.,  4  S.  D.  639,  57  N.  W.  919, 

Chicago  &  N.  W.  R.  Co.,  77  Wis.  228,  46  A.  S.  R.  796. 

46  N.  W.  115,  20  A.  S.  R.  106.  4.  See  infra,  par.  33. 

17.  Tagert  v.  State,  143  Ala.  '88,  5.  Robinson  v.  Exempt  Fire  Co., 
39  So.  293,  111  A.  S.  R.  17.  103  Cal.  1,  36  Pac.  956,  42  A  S.  R.  93, 

18.  McKee  v.  Nelson,  4  Cow  (N.  Y.)  24  L.R.A.  715;  Carthage  Tnrnpike  Co. 
355,  15  Am.  Dec.  384  and  note.  v.  Andrews,  102  Ind.  138,  1  N.  E.  364, 

19.  State  v.  Cooley,  (N.  M.)  140  52  Am.  Rep.  653;  Cleveland  C.  C.  & 
Pac.  Ull,  52  L.R.A.(N.S.)    230.  St.  L.  R.  Co.  v.  Hadley,  170  Ind.  204, 

20.  DaUaa  v.  SeUera,  17  Ind.  479,  82  N.  E.  1025,  16  Ann.  Cas.  1,  IS 
79  Am.  Dec.  489.  LJl.A.(N.S.)    527;    petition    for    re- 

1.  Lewis  v.  State  96  Ala.  6,  11  So.  hearing  overruled,  Cleveland,  etc.,  R. 
259,  38  A.  S.  R.  76;  Prince  v.  State,  Co.  v.  Hadley,  170  Ind.  217,  84  N.  K 
100  Ala.  144,  14  So.  409,  46  A  S.  R.  13,  16  Ann.  Cas.  6,  16  L.R.A.(N.S.) 
28.  635;  Baltimore  City  R.  Pass.  Co.  ▼. 

2.  Raisler  v.  Springer,  38  Ala.  703,  Nugent,  86  Md.  349,  38  Atl.  779,  39 
82  Am.  Dec.  736;  Thornton  v.  State,    L.R.A.  161;  Peteraon  v.  Seattle  Tr.< 
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this  rale  admits  only  sach  facts  as  have  come  under  Uie  observation  of 
Uie  witness.  Thu^  a  nonexpert  witness  who  has  never  witnessed  a 
test  of  the  comparative  strength  of  two  persons  cannot  testify  thereto ;  * 
and  it  has  been  suggested  that  where  such  a  test  has  come  under  the 
witness's  observation  the  detailed  facts  constitute  at  least  the  more 
satisfactory  evidence.'  In  some  cases,  moreover,  the  application  of  the 
rule  has  been  extremely  narrow  *  or  has  even  involved  a  denial  of 
the  rule,  as  where  it  was  held  that  the  trial  court  erred  in  allowing  a 
witness  to  testify  as  to  the.  plaintiff's  physical  condition  when  she 
reached  his  house  after  having  attended  her  mother's  funeral,  in 
attending  which  she  experienced  certain  difficulties  and  privations  due 
to  delay  in  the  transmission  and  delivery  of  a  telegram.*  Nor  can 
such  a  witness,  from  his  general  knowledge  of  a  person,  state  his 
opinion  as  to  his  physical  ability  to  hold  a  conversation  testified  to  by 
another  witness.*'  Under  the  rule  it  is  held  that  a  lay  witness  may 
testify  that  one  was  so  sick  as  to  require  medical  attendance,  and  that 
it  was  necessary  for  the  physicians  to  attend  him  so  long  as  they 
did."  So,  while  a  nonexpert  is  not  ordinarily  permitted  to  attempt 
a  diagnosis,  or  to  testify  from  what  disease  the  person  in  question 
suffered  or  died,**  yet  in  the  case  of  the  common  diseases  and  dis- 
abilities, familiarity  with  which  is  a  part  of  general  knowledge,  one 
who  has  observed  ihe  patient  during  his  illness  and  has  seen  similar 
cases  may  testify  as  to  what  disease  or  ailment  he  had,  though  there  is 
some  conflict  in  the  application  of  the  rule.**  Similarly,  a  layman, 
though  not  allowed  to  testify  that  a  person  had  malaritil  or  typhoid 
fever,  may  testify  that  he  had  a  fever.**  And  a  nonexpert,  especially 
the  injured  person  himself,  may  testify  to  other  obvious  facta  concern- 
ing a  disease  or  injury,  as  that  he  knows  of  nothing  that  could  have 
caused  his  illness  except  a  certain  exposure;  *'  or  he  may  state  that 

tion  Co.,  23  Wash.  616,  63  Pae.  639;  11.  Chieas^),   B.   ft   Q.   B.    Co.   ▼. 

66  Pae.  643,  63  L.RA.  586;  Lawson  Ocorge,  19  liL  610,  71  Am.  Dee.  239. 

T.  Conaway.  37  W.  Va.  159,  16  S.  E.  12.  Lush  ▼.  McDaniel,  35  N.  C.  485, 

664,  38  A.  8.  R.  17, 18  L.R.A.  627.  57  Am.  Deo.  566;  Taylor  v.  Modem 

6.  It  was  held  improper  in  Stephen-  Woodmen  of  America,  42  Wash.  304, 
son  V.  State,  110  Ind.  358,  11  N.  E.  84  Pae.  867,  7  Ann.  Cas.  607. 

360,  59  Am.  Rep.  216.  Note:  66  Am.  Dee.  239. 

7.  Wise  V.   State,  2  Kan.  419,  86  13.  Erapp  t.  Metropolitan  Life  Ins. 
Am.  Dec.  595.  Co,  143  Mich.  369,  106  N.  W.  1107, 

8.  Roth    y.    TmTeler>i    Protective  114  A.  S.  R.  651. 

Abs'u  of  America,  102  Tex.  241, 115  S.  Note:  L.R.A.1915A  1076  et  seq. 

W.  31, 132  A.  S.  R.  871,  20  Ann.  Cas.  14.  Central  of  Georgia  R.   Co.  v. 

97.  Jones,  170  Ala.  611,  64  Bo.  509,  37 

9.  Kirby  v.  Western  Union  Tel.  Co.,  L.R.A.(N.S.)  588. 

77  S.  C.  404,  68  S.  E.  10,  122  A.  S.  15.  Pullman    Palace    Car    Co.    v. 

R.  680.  Smith,  70  Tex.  468,  14  8.  W.  993,  23 

10.  Higgins  v.  Cartton,  28  Md.  116,  A.  S.  R.  356  and  note,  13  L.RA.  215 
t2  Am.  Dee.  660. 
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another  peison's  leg  was  broken  and  the  character  of  the  fracture ;  ** 
that  the  nerves  of  a  person's  head,  side,  and  leg  were  paralyzed ;  "  or 
may  testify  as  to  the  severity  of  the  injury  received,^*  or  whether  an 
injury  was  permanent."  So  one  who  has  had  sufficient  opportunity 
for  observation  may  testify  that  a  person  was  very  helpless  and  suffered 
intensely,*"  or  as  to  whether  an  injured  arm  was  better  or  worse  after 
several  months  of  treatment.*  Whether  a  person  was  intoxicated  is 
one  of  the  most  familiar  subjects  of  nonexpert  opinion  evidence;' 
and  this  applies  also  to  evidence  as  to  whether  a  person  was  under 
the  stupefying  influence  of  some  drug.* 

32.  Age;  Family  Resemblance. — Besides  family  tradition  or  pedi- 
gree,* opinion  evidence  is  also  admissible  to  prove  age.  A  nonexpert 
who  has  had  adequate  opportunities  for  observation  may  generally 
give  his  opinion  as  to  the  age  of  a  person,  whether  infant  or  adult; ' 
provided  he  states  also  the  facts  on  which  his  opinion  is  based.  This 
rule  has  been  applied  in  criminal  as  well  as  civil  cases,  as  for  example 
on  prosecutions  for  selling  liquor  to  minors,  or  for  rape,  expert  medical 
testimony  being  also  admissible  in  the  last  mentioned  class  of  cases 
to  prove  the  age  of  the  prosecutrix.  Some  cases,  however,  deny  the 
admissibility  of  nonexpert  opinion  as  to  age,  where  such  opinion  is 
based  on  appearances.*  In  one  case  the  conflict  of  authority  on  this 
question  was  recognized,  but  such  evidence  was  condemned  as  too 
perilous  to  be  admitted  in  the  case  at  bar,  wherein  the  question  was 
the  age  capacity  of  the  defendant  to  commit  murder,  and  the  trial 
court  permitted  a  witness  who  had  known  him  for  seven  or  eight 
yeare  to  testify  that  he  was  fifteen  or  sixteen  years  old.  It  was 
declared  that  possibly  witnesses  could  speak  with  some  confidence 
of  the  probable  age  of  an  infant  in  arms,  but  that  physical  develop- 
ment after  that  stage  was  so  unequal  that  it  would  be  dangerous 

16.  Qoshen  v.  England,  119  Ind.  (Ind.)  51,  23  Am.  Dec.  376;  Kuhlman 
368,  21  N.  E.  977,  5  L.R.A.  253.  v.  Wieben,  129  la.  188, 105  N.  W.  445, 

17.  Owens  v.  Kansas  City,  St.  J.  &  2  LJl.A.(N.S.)  666;  State  v.  Pike,  49 
C.  B.  R.  Co.,  95  Mo.  169,  8  S.  \V.  350,  N.  H.  399,  6  Am.  Rep.  533,  OTerrnled 
6  A.  S.  R.  39.  on  another  point  by  Hardy  v.  Menill, 

18.  Chicago  City  R.  Co.  v.  Saxby,  56  N.  H.  227,  22  Am.  Rep.  441  j  Cora. 
213  lU.  274,  72  N.  E.  755,  104  A.  S.  v.  Eyler,  217  Pa.  St.  512,  66  AU.  746, 
R.  218,  68  L.R.A.  164;  Sntton  v.  Sno-  10  Ann.  Cas.  786  and  note,  11  L.R-A. 
homish,  U  Wash.  24,  39  Pac.  273,  48  (N.S.)  639  and  note;  State  ▼.  Stoek- 
A.  S.  R.  847.  man,   82   S.    C.   388,   64   8.   B.   695, 

19.  Alabama  G.  S.  R.  Co.  v.  Frazier,  129  A.  S.  R.  888. 

93  Ala.  45,  9  So.  303,  30  A.  S.  R.  28.       8.  Miller  y.  Hamilton  Brown  Sko« 

20.  Shelby  v.  Clagett,  46  Ohio  St.  Co.,  89  S.  C.  530,  72  S.  E.  397,  Ann. 
549,  22  N.  E.  407,  5  L.R.A.  606.  Cas.  1913B  106  and  note. 

1.  Cleveland,  C.  C.  &  St.  L.  R.  Co.       4.  See  Evidbnck,  vol.  10,  par.  140. 
V.  Hadley,  170  Ind.  204,  82  N.  E.  1025,       5.  Robinson  v.  Blakely,  4  Rich.  Ij. 
84  N.  E.  13, 16  Ann.  Cas.  1, 16  L.R.A.    (S.  C.)  586,  55  Am.  Dec.  703. 

(N.S.)  527.  Note:  111  A.  S.  R.  589. 

2.  Harbison    t.   Lemcm,   3    Blackf.       6.  Note:  111  A.  S.  R.  589  et  bml 
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to  receive  opinion  evidence,  at  least  of  a  nonexpert,  on  a  question  of 
such  vital  importance  to  the  accused.'  It  has  been  held  that  relation- 
ship or  paternity  cannot  be  proved  by  the  opinion  of  a  witness  as  to 
the  resemblance  between  a  child  and  the  alleged  father.*  On  the  other 
hand,  it  has  been  held  that  on  an  issue  as  to  whether  a  horse  is  of  a 
certain  breed  and  pedigree  it  is  proper  to  receive  the  opiDions  o' 
persons  familiar  with  the  animal's  several  reputed  sires  and  dams 
and  their  colts,  though  such  persons  are  not  experts  in  the  technical 
sense.*  But  both  of  these  holdings  will  probably  be  accepted  aa 
sound  when  it  is  remembered  that  human  pedigree  generally  in- 
volves a  great  variety  of  blood  strains,  and  often  mixed  nationalities, 
whereas  pedigreed  animals  are  usually  bred  with  considerable  con- 
formity to  the  original  stock. 

33.  Hatters  of  Medical  Science  and  Practice  Generally. — ^A  most 
important  field  of  expert  testimony,  and  one  in  which  the  opinions 
of  nonexperts  is  wholly  inadmissible,  except  to  the  limited  extent 
stated  in  the  preceding  paragraph,  is  that  relating  to  the  diagnosis, 
causes  and  effects  of  disease,  and  kindred  matters  of  medical  practice. 
A  practicing  physician,  however,  who  has  attended  a  patient,  or 
examined  him  for  the  purpose  of  testifying,  may  state  his  opinion 
as  to  the  nature  of  the  <£sease  or  disability  from  which  he  was  suffer- 
ing,** the  facts  which  probably  produced  or  might  have  produced  his 
condition,**  the  physical  or  mental  effects  to  be  expected  from  a 
certain  injury  or  disease,**  the  probable  continuance  and  future  course 

7.  Martin  ▼.  State,  90  Ala.  602,  8  W.  535,  27  L.R.A.{N.S.)  319;  Tnr- 
So.  858,  24  A.  S.  R.  844.  ner  v.  Newburgh,  109  N.  Y.  301,  16 

8.  Shorten  v.  Judd,  56  Ran.  43,  42  N.  E.  344,  4  A.  S.  R.  453;  Tullis  v. 
Pac.  337,  54  /.  S.  R.  587.  Rankin,  6  N.  D.  44,  68  N.  W.  187,  66 

9.  Brady  v.  Shirley,  18  S.  D.  608,  A.  S.  R.  586,  35  L.R.A.  449;  Robinson 
101  N.  W.  886,  5  Ann.  Caa.  972.  v.  Marino,  3  Wash.  434,  28  Pac.  752, 

10.  Goshen  v.  England,  119  Ind.  368,  28  A.  S,  R.  50;  Barker  v.  Ohio  River 
21  N.  E.  977,  5  L.R.A.  253;  Lush  v.  R.  Co.,  51  W.  Va.  423,  41  S.  E.  148, 
McDaniel,  35  N.  C.  485,  57  Am.  Dec.  90  A.  S.  E.  808;  Block  v.  Milwaukee 
566.  St.  R.  Co.,  89  Wis.  371,  61 N.  W.  1101, 

Note:  LJK.AJL915A  1062  et  seq.  46  A.  S.  R.  849,  27  L.R.A.  365. 

11.  Denver  &  R.  Q.  R.  Co.  v.  Roller,  12.  Von  Pollnitz  v.  State,  92  Ga. 
100  Fed.  738,  41  C.  C.  A.  22,  49  L.R.A.  16, 18  8.  E.  301, 44  A.  S.  R.  72;  Toledo 
77;  McGovem  v.  Inter  Urban  R.  Co,  W.  &  W.  R.  Co.  v.  Baddeley,  54  111. 
136  la.  13,  111  N.  W.  412,  125  A.  19,  5  Am.  Rep.  71;  Evansville  &  T.  H. 
S.  R.  215, 13  L.R.A.(N.S.)  476;  Atch-  R.  Co.  v.  Crist,  116  Ind.  446, 19  N.  E. 
ison  T.  &  S.  F.  R.  Co.  v.  Thul,  32  Kan.  310,  9  A.  S.  R.  865,  2  L.R.A.  450; 
255,  4  Pac.  352,  49  Am.  Rep.  484;  Benjamin  v.  Holyoke  St.  R.  Co.,  160 
Redmon  ▼.  Metropolitan  St.  R.  Co.,  Mass.  3,  35  N.  E.  95,  39  A.  S.  R.  446: 
185  Mo.  1,  84  S.  W.  26,  105  A.  S.  R.  Bliss  v.  New  York  Cent.  &  H.  R.  R. 
558;  Smart  v.  Kansas  City,  208  Mo.  Co.,  160  Mass.  447,  36  N.  E.  65,  39 
162,  105  S.  W.  709,  123  A,  S.  R.  415,  A.  S.  R.  504;  State  v.  Megorden,  49 
13  Ann.  Caa.  932,  14  LJEl.A.(N.S.)  Ore.  259,  88  Pac.  306,  14  Ann.  Caa. 
565;    Hilmer    v.    Western    Travelers*  130, 

Ace.    Ass'n,    86    Neb.    285,    125    N. 
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of  an  existing  disease  or  disability,**  and  the  probable  or  possible  cause 
of  death.**  While  a  physician's  opinion  based,  even  in  part,  ob 
statements  made  to  him  by  the  patient,  is  sometimes  excluded  as 
hearsay,*'  by  the  great  weight  of  authority  the  opinion  of  a  physician 
is  not  rendered  inadmissible  by  the  fact  that  it  is  based  wholly  or  in 
part  on  statements  made  to  him  by  the  patient,  if  those  statements 
were  made  in  the  course  of  professional  treatment  and  with  a  view  to 
affecting  a  cure.**  A  qualified  expert  may  also  testify  to  his  opinion 
upon  the  facts  supplied  by  other  witnesses  as  stated  to  him  in  a  proper 
hypothetical  question.*^  In  short,  a  very  liberal  practice  is  indulged 
as  to  the  basis  of  such  opinions,  covering  testimony,  observed  facts, 
hypothetical  questions,  and  statements  of  the  patient.**  And  however 
such  opinions  are  elicited,  when  they  come  from  persons  of  great 
experience,  and  in  whose  correctness  and  sobriety  of  judgment  just  con- 

13.  Toledo  W.  &  W.  R.  Co.  v.  Bad-  16.  Federal  Betterment  Co.  ▼. 
deley,  54  III.  19,  5  Am.  Rep.  71;  Louis-  Reeves,  73  Ran.  107,  84  Pae.  560,  4 
ville  N.  A.  &  C.  R.  Co.  v.  Wright,  115  L.R.A.(N.S.)  460. 

Ind.  378, 16  N.  E.  145, 17  N.  E.  584,  16.  Denver  &  R.  G.  R.  Co.  v.  RoUer, 

7  A.  S.  R.  432;  Federal  Betterment  100  Fed.  738,  41  C  .C.  A.  22,  49  L.R.A. 

Co.  V.  Reeves,  73  Kan.  107,  84  Pac.  560,  77;  Louisville  N.  A.  &  C.  R.  Co.  v. 

4  L.R.A.(N.S.)   460;  Western  Union  Snyder,  117  Ind.  435,  20  N.  E.  284, 10 

Tel.  Co.  V.  Church,  3  Neb.  (unofficial)  A.  S.  R.  60  and  note,  3  L.R.A.  434; 

Rep.  22,  90   N.  W.  878,  57  L.R.A.  Cronin  v.  Fitchburg  &  L.  St.  R.  Co., 

905;  Buel  v.  New  York  Cent.  R.  Co.,  181  Mass.  202,  63  N.  E.  335,  92  A.  S. 

31  N.  Y.  314,  88  Am.  Dee.  271;  Oris-  R.  408;  Williams  v.  Great  Northern  R. 

wold  V.  New  York  Cent.  &  H.  R.  Co.,  Co.,  68  Minn.  55,  70  N.  W.  860,  37 

115  N.  Y.  61,  21  N.  E.  726,  12  A.  S.  L.R.A.  199;  Pulhnan  Palace  Car  Co.  v. 

R.  775;  Alberti  v.  New  York,  L.  E.  &  Smith,  79  Tex.  468,  14  S.  W.  993,  23 

W.  R.  Co.,  118  N.  Y.  77,  23  N.  E.  35,  A.  S.  R.  356, 13  L.R.A.  215;  Block  v. 

6  L.R.A.  765;  Briggs  v.  New  York  Milwaukee  St.  R.  Co.,  89  Wis.  371,  61 

Cent.,  etc.,  R.  Co.,  177  N.  Y.  59,  69  N.  W.  1101, 46  A.  8.  R.  849,  27  L-RA. 

N.  E.  223,  101  A.  S.  R.  718;  Cross  365. 

V.  Syracuse,  200  N.  Y.  393,  94  N.  E.  17.  Von  Pollnitz  v.   State,  92  Ga. 

184,  21  Ann.  Cas.  324  and  note;  Si-  16,  18  S.  E.  301,  44  A.  S.  R.  72; 

mone  v.  Rhode  Island  Co.,  28  R.  I.  Supreme  Tent  Knights  of  Maccabees 

186,  66  Atl.  202,  9  L.R.A.(N.S.)  740;  of  the  World  v.  Stensland,  206  IlL  124, 

Block   v.   Milwaukee   St.   R.    Co.,   89  68  N.  E.  1098,  99  A.  S.  R.  137;  Louis- 

Wis.  371,  61  N.  W.  1101,  46  A.  S.  R.  ville  N.  A.  &  C.  R.  Co.  v.  Wright,  115 

849,  27  L.R>A..  365.     And  see  supra,  Ind.  378,  16  N.  E.  145,  17  N.  E.  584, 

par.  11.  7  A.  S.  R.  432;  Federal  Betterment 

14.  Manufacturers'  Accident  Indem-  Co.  v.  Reeves,  73  Kan.  107,  84  Pac. 
nity  Co.  v.  Dorgan,  58  Fed.  S45, 16  U.  560,  4  L.R.A.(N.S.)  460;  Bliss  v.  New 
S.  App.  290,  7  C.  C.  A.  581,  22  L.R.A.  York  Cent.  &  H.  R.  R.  Co.,  160  Mass. 
620;  Supreme  Tent  Knights  of  Mac-  447,  36  N.  E.  65,  39  A.  S.  R.  504; 
cabees  of  the  World  v.  Stensland,  206  Redmon  v.  Metropolitan  St.  R.  Co., 
111.  124,  68  N.  E.  1098,  99  A.  S.  R.  185  Mo.  1,  84  S.  W.  26,  105  A.  S.  R. 
137;  State  v.  Smith,  32  Me.  369,  54  558;  Hilmer  v.  Western  Travelers' 
Am.  Dec.  578;  People  v.  Barker,  60  Ace.  Ass'n,  86  Neb.  285,  125  N.  W. 
Mich.  277,  27  N.  W.  539,  1  A.  S.  R.  535,  27  L.R.A.(N.S.)  319;  State  v. 
501;  Chadwick  v.  Phoenix  Accident  &  Megorden,  49  Ore.  259,  88  Pac.  306, 
Su-k  Benefit  Ass'n,  143  Mich.  481,  106  14  Ann.  Cas.  130. 

X.  W.  1122,  8  Ann.  Cas.  170.  18.  Note:  L.R.A.1915A  1065  et  sea. 
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fidence  may  be  had,  they  are  of  great  weight  and  deserve  the  respectful 
consideration  of  a  jury.  But  the  opinion  of  a  medical  man  of  small 
experience,  or  of  one  who  has  crude  and  visionary  notions,  or  who  has 
some  favorit«  theory  to  support,  is  entitled  to  very  little  consideration. 
The  value  will  depend  mainly  upon  the  experience,  fidelity  and  im- 
partiality of  the  witness  who  gives  it.**  The  vntness,  of  course,  must- 
be  competent.*"  So,  that  one  is  a  physician,  and  competent  to  testify 
that  plaintiff's  injury  must  have  been  caused  by  a  violent  blow,  does 
not  entitle  him  to  express  an  opinion  that  it  might  have  been  caused 
by  a  crowbar  struck  by  a  passing  train  and  hurled  against  the  plain- 
tiff; *  and  a  physician  is  not  necessarily  competent  to  testify  whether 
an  illness  was  caused  by  inhaling  escaping  gas.* 

34.  Application  of  Rule  Admitting  Medical  Testimony. — ^In  the 
application  of  the  rule  admitting  the  testimony  of  medical  experts, 
the  witness  may  be  allowed  to  state  whether  a  wound  could  have  been 
self-inflicted,'  to  what  extent  or  how  an  injury  wUl  affect  a  person's 
ability  to  perform  labor,*  whether  an  injury  may  exist  notwithstanding 
certain  physical  demonstrations  made  before  the  jury,*  or  the  pos- 
sibility of  a  certain  injury  notwithstanding  the  inability  of  surgeons 
to  find  visible  evidence  thereof.*  So,  whether  one  who  died  almost 
immediately  after  an  injury  was  already  dead  when  seen  by  the  wit- 
ness is  a  proper  question  to  put  to  an  expert  but  not  to  a  nonexpert.' 
The  existence  and  incidents  of  pregnancy  are  also  a  proper  subject 
of  expert  evidence  from  physicians  and  midwives,*  or  even  for  a 
nonprofessional  witness  qualified  by  experience  and  observation.* 
Similarly,  the  use  and  effect  of  particular  drugs  may  be  testified  to 
by  physicians  and  pharmacists,**  and  persons  who  have  experienced 
and  observed  the  effect  of  the  fumes  of  certain  volatile  liquids  may 
state  the  result  thereof.**     And  a  physician  may  testify  whether 

19.  Com.  V.  Rogers,  7  Mete.  (Mam.)    19  L.R.A.  641. 

500,  41  Am.  Dec.  458.  6.  Quaife  v.  Chicago  &  N.  W.  R.  Co., 

20.  See  supra,  par.  7  et  seq.  48  Wis.  513,  4  N.  W.  658,  33  Am.  Rep. 

1.  Dunn  V.  Chicago  R.  I.  &  P.  R.    821. 

Co.,  130  la.  580,  107  N.  W.  616,  8  7.  Re  Loucks,  160  Cal.  551, 117  Pac. 

Ann.  Cas.  226,  6  L.R.A.(N.S.)  452.  673,  Ann.  Cas.  1913A  868. 

2.  EmeiBon  v.  Lowell  (Jaslight  Co.,  8.  State  v.  Smith,  32  Me.  369,  54 
6  Allen  (Mass.)  146,  83  Am.  Dee.  Am.  Dec.  578;  Benjamin  v.  Holyoke 
621.  St.  R.  Co.,  160  Mass.  3,  35  N.  E.  95, 

Note:  29  Lit. A.  345.  39  A.  S.  R.  446. 

3.  State  T.  Lee,  65  Conn.  265,  30  9.  Bessemer  Coal,  Iron  &  Land  Co. 
Atl.  1110,  48  A.  S.  R.  202,  27  L.R.A.  v.  Doak,  152  Ala.  166,  44  So.  627,  12 
498;  Miller  V.  State,  9  Okla.  Crim.  255,  L.R.A.(N.S.)  389. 

131  Pac  717,  L.R.AJ.915A  1088  and       10.  Jackson  v.  Com.,  100  Ky.  239, 
note.  38  S.  W.  422,  38  S.  W.  1091,  66  A.  S. 

4.  Palmer  v.  Warren  St.  R.  Co.,  206   R.  336. 

Pa.  St.  574,  56  Atl.  49,  63  L.R.A.  507.       IL  Harris  t.  Ogden  Steam  Laundry 
6.  Graves  v.  Battle  Creek,  95  Mich.    Co.,  39  Utah  436,  117  Pae.  700,  Ann. 
266,  54  N.  W.  757,  35  A.  8.  R.  561,   Cas.  1913E  96. 
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a  death  was  due  to  strangulation  by  the  application  of  some  physical 
force,^-  whether  a  certain  injury  could  have  resulted  from  a  certain 
kind  of  accident,*'  and  the  cause  of  illness  or  death.**  So  a  com- 
petent expert  may  testify  from  the  nature  of  a  wound,  as  to  the  char- 
acter of  the  weapon  which  caused  it,  even  nonexpert  testimony  being 
sometimes  accepted  in  this  connection.**  Physicians  are  also  often 
called  on  to  testify  to  the  propriety  or  reasonable  skill  of  the  treatment 
of  a  disease  or  injury  by  other  practitioners;  but  this  subject  is  dis- 
cussed in  connection  with  other  questions  of  skill  or  negligence.** 
The  probable  expectation  of  life  is  a  question  which,  in  its  nature, 
would  seem  to  be  appropriate  for  expert  medical  testimony;  and  in 
extreme  cases  the  class  of  testimony  already  discussed  as  to  the  future 
course  of  a  disease  may  include  an  opinion  that  death  will  soon 
ensue.*'  But,  apart  from  such  cases,  the  uncertainties  attaching  to 
the  duration  of  any  individual  life  are  so  great  that  the  courts  have 
felt  compelled  to  refuse  to  attempt  the  estimate.  Approximate  justice 
is  done  by  ascertaining  the  average  duration  of  life  of  persons  of  the 
age  of  the  one  in  question.  Since  this  average  has  been  ascertained 
in  the  experience  of  life  insurance  companies,  and  has  been  embodied 
in  elaborate  tables  prepared  for  use  by  their  actuaries,  the  question 
becomes  one  of  statistics  rather  than  of  individual  scientific  opinion ; 
and  an  insurance  actuary  or  medical  expert  who  is  familiar  with  the 
so-called  tables  of  mortality  may  testify  to  the  average  expectation  of 
jife  at  a  particular  age,  or  may  produce  the  tables  to  be  used  as  evi- 
dence by  the  court  or  jury.  Of  course  the  value  of  these  tables  is 
much  affected  by  the  fact  that  they  deal  with  the  experience  of  such 
selected  lives  as  have  been  passed  by  the  life  insurance  examination, 
while  the  lives  to  whom  they  are  to  be  applied  may  be  those  of  persons 
of  impaired  health  or  dissolute  habits.**  A  life  insurance  agent  whose 
only  qualification  is  that  he  has  a  copy  of  the  table  of  life  expectation 
has  been  held  incompetent  to  testify  as  an  expert  to  a  person's  expec- 
tation of  life,  on  the  ground  that  the  tables  themselves  are  better 
evidence.*'  Medical  testimony  on  an  issue  of  impotency  is  treated 
elsewhere  in  this  work.*" 

'     12.  State  v.  Hesaenius,  165  la.  415,   118  N.  Y.  77,  23  N.  E.  35,  6  L.B.A. 
146  N.  W.  68,  L.R.A.1915A  1078.  765. 

13.  Lyons  v.  Metropolitan  St.  R.  Co.,       Note:  21  Ann.  Caa.  329. 

253  Mo.   143,  161  S.  W.  726,  Ann.       18.  Kansas  City  Southern  R.  Co.  v. 

Cas.  1915B  508.  Morris,  80  Ark.  528,  98  S.  W.  363, 10 

14.  Note:  L.R.A.1915A  1058  et  seq.  Ann.  Cas.  618.    See  supra,  par.  17,  as 
See  supra,  par.  33.  to  life  tables. 

16.  Byrd  v.  State,  142  Ga.  633,  83  19.  Donaldson  v.  Mississippi  &  STis- 

8.  E.  513,  L.R.A.1915B  1143  and  note,  souri  R.  Co.,  18  la.  280,  87  Am.  De<. 

16.  See  infra,  par.  38.  391;  Erb  v.  Popritz,  59  Kan.  264,  52 

17.  Toledo  W.  &  W.  R.  Co.  v.  Bad-  Pac.  871,  68  A.  S.  R.  362. 

deley,  54  111.  19,  5  Am.  Rep.  71;  Al-  20.  See  Divorck  and  SxPABATiOir, 
berti  v.  New  York  1+  E.  &  W.  R.  Co..   vol.  9,  p.  284. 
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35.  Limitations  of  Expert  Medical  Opinion. — The  rule  allowing  a 
physician  to  base  his  testimony  upon  the  patient's  declarations,*  does 
not  admit  his  conclusions  based  on  the  patient's  statement  as  to  the 
manner  in  which  an  injury  was  received,*  or  the  materiid  causes  of 
the  accident  by  which  the  injury  was  occasioned.'  Nor  should  expert 
medical  opinion  be  allowed  to  extend  to  tlie  field  of  baseless  conjec- 
ture concerning  matters  not  susceptible  of  reasonably  accurate  con- 
chisions,*  such  as  what. would  have  been  the  result  of  an  injury  to  a 
sickly  child  if  he  had  been  strong  and  well  at  the  time  of  such  injury.* 
Nor  will  such  testimony  be  allowed  to  invade  the  field  of  common 
knowledge.*  And  sometimes  it  is  excluded  as  invading  the  province 
of  the  jury,  where  it  concerns  the  ultimate  fact  in  issue.^  So  also, 
the  rule  of  privileged  communications  prevents  the  physician  from 
being  asked  by  the  defendant  about  admissions  made  by  the  plainti£F 
during  professional  treatment  as  to  the  cause  of  the  accident*  And 
if  the  statements  were  made  to  a  physician  not  in  attendance  on  the 
patient,  but  for  the  purpose  of  preparing  him  to  testify,  an  opinion 
based  thereon  is  not  admissible,*  though  an  opinion  based  on  an 
examination  of  the  plaintiff  during  the  trial,  at  the  defendant's 
request,  has  been  accepted,  with  a  suggestion  that  the  general  rule 
of  exclusion  would  have  applied  if  the  examination  had  been  by  the 
plaintiff's  own  witness  alone,  in  preparation  for  trial.**  The  admis- 
sibility of  the  patient's  declarations  themselves  is  a  different  question, 
and  is  discussed  elsewhere  in  this  work.** 

1.  See  supra,  par.  33.  L.R.A.  691.    See  supra,  par.  7  et  leq.; 

2.  Illinois  Cent.  R.   Co.  ▼.  Sutton,    19  et  seq. 

42  III.  438,  92  Am.  Dec.  81;  Dundas       7.  Jones  v.  Portland,  88  Mich.  598, 
V.  Lansing,  75  Mich.  499,  42  N.  W.   50  N.  W.  731, 16  L.R.A.  437. 

1011,  13  A.  S.  R.  457,  5  LJI.A.  143;  Note:  L.R.A.1915A  1068  et  seq. 

Lush  V.  McDaniel,  35  N.  C.  485,  57  See  supra,  par.  14. 

Am.  Dec.  566.  8.  PennsylTania  Co.  v.  Marion,  123 

3.  Dunn  v.  Chicago  R.  I.  &  P.  R.  Ind.  415,  23  N.  E.  973, 18  A.  S.  R.  330, 
Co.,  130  la.  580,  107  N.  W.  616,  8  7  L.R.A.  687;  People  v.  Murphy,  101 
Ann.  Cas.  226,  6  L.R.A.(N.S.)  452;  N.  Y.  126,  4  N.  E.  326,  54  Am.  Rep. 
Castanie  v.  United  Rvs.  Co.,  249  Mo.  661.    See  Witnessbs. 

192,  155  S.  W.  38,  L.R.A.1915A  1056;  9.  Shaughnessy  v.  Holt,  236  III.  485, 

Green  v.  Ashland  Water  Co.,  101  Wis.  86  N.  E.  256,  21  L.R.A.(N.S.)   826; 

268,  77  N.  W.  722,  70  A.  S.  R.  911,  Cobum  v.  Moline,  etc.,  R.  Co.,  243  111. 

43  L.R.A.  117.  448,  90  N.  E.  741,  134  A.  S.  R.  377, 

4.  Selleck  v.   Janesville,   104   Wis.  See  also  Stewart  v.  Everts,  76  Wis.  35, 
670,  80  N.  W.  944,  76  A.  S.  R.  892,  44  N.  W.  1092,  20  A.  S.  R.  17. 
47L.R.A.  691.  Note:  33  Am.  Rep.  828. 

6.  Uwaco  Ry.  &  Nav.  Co.  v.  Hed-  10.  Quaife  v.  Chicago,  etc.,  R.  Co., 
rick,  1  Wash.  446,  25  Pac.  335,  22  A.  48  Wis.  513,  4  N.  W.  658,  33  Am.  Rep. 
S.  R.  169.  821. 

6.  Selleck  v.  Janesville,  104  Wis.  11.  See  Admissioks  and  Dbclara- 
570,  80  N.  W.  944,  76  A.  S.  R.  892,  47  tions,  vol.  1,  p.  492. 
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Character,  Reputation,  Conduct  and  Kind 

36.  Moral  Character  and  Reputation. — ^In  the  law  of  evidence  the 
term  "character"  is  commonly  used  in  its  ancient  sense  of  common 
reputation ;  but  in  this  paragraph  it  will  be  used  in  its  more  modern 
meaning  of  actual  moral  disposition,  while  the  term  "reputation"  will 
be  used  for  the  general  belief  concerning  one's  character.  In  some 
cases  the  real  character  of  the  parties  becomes  an  issue  in  the  case; 
and  when  this  is  so,  the  only  practical  mode-  of  proving  it  is  by  the 
opinions  of  those  who  know  the  person,  and  such  opinion  evidence  is 
admissible.**  But  more  often  the  character  of  the  party  is  only  of  in- 
direct evidential  value,  as  when  evidence  of  the  good  or  bad  character 
of  the  accused  is  admitted  in  a  criminal  action  to  show  the  probability 
or  improbability  of  his  having  committed  the  crime  in  question,  or 
when  the  character  of  a  witness  is  permitted  to  be  impeached  by  evi- 
dence of  his  bad  character  for  truth.  The  rules  admitting  or  exclud- 
ing evidence  of  character  in  such  cases  are  not  within  the  scope  of 
this  article,  and  will  be  found  elsewhere.*'  But  whenever  by  those 
rules  it  is  permissible  to  prove  a  party's  character,  the  question  arises 
as  to  the  mode  of  proof.  And  here  the  general  rule  is  that  the  witr 
ness's  individual  opinion  of  the  party's  real  character,  or  his  ex- 
periences in  dealing  with  him,  are  not  admissible.  The  likelihood 
of  prejudice  controlling  the  opinion,  and  the  multiplicity  of  issues- 
that  would  be  raised  by  permitting  evidence  of  particular  acts,  have 
caused  the  court  to  hold  that  the  only  admissible  evidence  is  of  the 
party's  general  reputation  in  the  community  where  he  lives."  Even 
in  such  cases,  however,  a  few  cases  support  the  admission  of  the  wit- 
ness's own  opinion  of  the  real  character.**  But  when  so  admitted  it 
must  be  confined  to  evidence  of  his  general  character,  and  the  witness 
cannot  state  his  opinion  as  to  what  the  party  would  do  under  certain 
hypothetical  circvmistances.**  Under  the  general  rule,  the  witness 
must  first  show  that  he  is  qualified  by  knowledge  of  such  local  repu- 
tation.*'   But  a  good  reputation  may  be  established  by  negative  testi- 

12.  Montgomery  FLrat  Nat.  Bank  v.  D.  131,  122  N.  W.  330,  22  LJL.A. 
Chandler,  144  Ala.  286,  39  So.  822, 113    (N.S.)  666. 

A.  S.  R.  39;  (Jahagan  v.  Boston,  etc.,  16.  State  v.  Lee,  22  Minn.  407,  21 

R.  Co.,  1  Allen  (Mass.)  187,  79  Am.  Am.   Rep.   769;    State  v.   Hosey,  54 

Dec.  724.  Wash.  309,  103  Pac.  12,  22  L,R.A, 

13.  See  Criminal  Law,  vol.  8,  p.  (N.S.)  670. 

207  et  seq.;  Evidbncb,  vol.  10,  par.  17  Notes:  22  L.R.A.(N.S.)  664-666;  12 

et  seq.  Ann.  Caa.  751. 

14.  Montgomery  v.  Crosthwait,  90  16.  Hunter  t.  State,  54  Tex.  Crim. 
Ala.  553,  8  So.  498,  24  A.  S.  R.  832, 12  224, 114  S.  W.  124,  130  A.  S.  R.  887. 
L.R.A.  140;  People  v.  Van  Gaasbeck,  17.  Holmes  v.  State,  88  Ala.  26,  7 
189  N.  Y.  408,  82  N.  E.  718,  12  Ann.  So.  193, 16  A.  S.  R.  17;  People  v.  Van 
Ca?.  745  and  note,  22  L.R.A.(N.S.)  Gaasbeck,  189  N.  T.  408,  82  N.  E.  718, 
650  and  note;  State  v.  Magill,  19  N.  12   Ann.   Cas.   745,  22  L.R.A.(N.R.) 
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mony.  The  best  character  is  often  the  one  that  is  least  talked  about, 
and  it  is  permissible  to  prove  that  the  witness  has  never  heard  the 
character  of  the  subject  questioned,  and  that  any  evil  rumors  would 
have  been  likely  to  come  to  his  ears.*'  In  libel  and  slander  cases, 
and  some  of  a  similar  character,  the  plaintiflPs  reputation  ia  the  real 
subject  matter  of  the  suit,  since  an  alleged  injury  to  it  is  the  basis  of 
the  claim  for  damages.  In  these  cases  testimony  as  to  the  plaintiff's 
general  reputation  in  the  respect  to  which  the  alleged  slander  relates, 
whether  favorable  or  adverse,  is  admissible,  and  evidence  of  the 
party's  real  character  would  be  manifestly  irrelevant;**  nor  will  a 
witness  be  allowed  to  express  his  opinion  aa  to  how  tiae  defendant's 
character  had  "showed  up"  on  a  certain  occasion."' 

37.  Habit,  Disposition,  Fitness,  and  Financial  Worth. — ^Where  a 
person's  habits  are  in  issue  they  may  be  established  by  the  testimony 
of  any  witness  who  has  had  adequate  opportimity  to  observe  them, 
although  in  summarizdng  them  the  witness  is  compelled  to  state  an 
opinion  with  reference  to  some  standard  of  conduct,  as  that  a  person 
is  intemperate  in  the  use  of  intoxicants  within  the  meaning  of  an 
insurance  application.*  Similarly,  disposition  short  of  that  which 
goes  to  make  up  moral  character  '  may  also  constitute  the  subject  of 
direct  testimony,  as,  on  an  issue  of  cruelty  in  a  divorce  suit,  that  the 
defendant  was  of  a  wilful,  unpleasant,  and  domineering  disposition.* 
That  a  certain  person  was  competent  and  fit  for  his  employment  has 
sometimes  been  held  admissible,  but  has  often  been  rejected,  usually 
on  the  ground  that  it  involves  an  opinion  on  the  precise  point  in  issue 
to  the  jury.*  Under  the  rule  admitting  such  testimony,  a  witness  has 
been  allowed  to  state  that  a  certain  person  "was  no  millwright,"  •  or 
was  an  elocutionist.*  But  in  a  contest  over  the  appointment  of  a 
guardian  it  was  held  that  it  was  error  to  allow  a  witness  to  testify 
that  certain  persons  were  proper  persons  to  bring  up  a  female  child.' 

650:  State  v.  Magill,  19  N.  D.  131, 122  tion,  vol.  9,  p.  316,  aa  to  habitual 

N.  W.  330,  22  L.R.A.(N.S.)  666.  drunkenness  as  ground  for  divorce. 

18.  State  V.  Lee,  22  Minn.  407,  21  2.  See  supra,  par.  36,  as  to  character. 
Am.  Rep.  769;  People  v.  Van  Qaas-  3.  Mathewson  v.  Mathewson,  81  Vt. 
beck,  189  N.  Y.  408,  82  N.  E.  718, 12  173,  69  Atl.  646, 18  L.R.A.(N.S.)  300. 
Ann.  Cas.  745,  22  L.R.A.(N.S.)  650;  See  Divobcb  and  SEPAiUTioif,  vol.  9, 
State  V.  Hosey,  54  Wash.  309,  103  p.  333  et  seq.,  as  to  cruelty  as  ground 
Pac.  12,  22  LJl.A.(N.S.)  670.  for  divorce. 

Note:  22  L.R.A.(N.S.)  666.  4.  Johnson  ▼.  Can^ren,  65  Wash. 

19.  See  Libel  and  Slandeb^  125,  104  Pao.  170,  19  Ann.  Caa.  1148 

20.  Brewer  y.  Chase,  121  Mich.  526,   and  note. 

80  N.  W.  575,  80  A.  S.  R.  527,  46  6.  Doster  ▼.  Brown,  26  Oa.  2^  71 

LJI.A.  397.  Am.  Deo.  153. 

1.  Taylor  ▼.  Seonrity  L.,  etc,  Co.,  6.  Cleveland,  etc.,  B.  Co.  v.  Hadley, 

146  N.  C.  383,  69  S.  E.  139,  13  Ann.  170  Ind.  204,  82  N.  E.  1025,  84  N.  E. 

Cas.  248  and  note,  15  L.R.A.(N.S.)  13,  16  Ann.  Cas.  1,  16  L.R.A.(N.S.) 

583  and  note.     See  generally,  Inscr-  527. 

AKCE.    And  see  Divobox  a»s  Skpara-  7.  Chnrehill  v.  Jackson,  132  Ga.  666, 
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And  in  a  malpractice  case  it  was  held  that  the  trial  court  properly 
excluded  an  opinion  by  a  physician  under  whom  the  defendant  had 
studied,  that  the  defendant  possessed  more  than  the  ordinary  skill 
of  members  of  his  profession.*  But  very  similar  testimony  was 
admitted  on  an  issue  of  the  competency  of  a  physician  as  an  expert.' 
In  proof  6f  one's  financial  worlji,  the  opinion  of  a  witness  who  has 
been  familiar  with  his  property  and  affairs  is  admissible.^" 

38.  Skilful  or  Negligent  Conduct — ^Whether  on  a  particular  occa- 
sion the  conduct  of  persons  was  skilful  or  negligent  is  a  proper  subject 
for  the  opinion  of  qualified  experts.  This  species  of  evidence  is  often 
given  in  malpractice  cases  when  a  physician  or  surgeon  testifies  to  the 
propriety  or  impropriety  of  the  treatment  which  was  given  to  a  patient, 
or  to  the  skill  or  lack  of  skill  with  which  an  operation  was  performed.*^ 
An  interesting  application  of  this  rule  is  furnished  by  cases  wherein 
an  electrical  expert  was  held  competent  to  testify  as  to  negligence  in 
the  use  of  X-rays  by  a  physician.^*  So  a  competent  expert  may 
testify  from  the  condition  of  a  limb  two  years  after  an  amputation, 
as  examined  by  him  or  descHbed  to  him  in  a  hypothetical  question, 
that  the  present  condition  could  only  be  due  to  negligence  in  per- 
forming the  operation.**  Similar  testimony  from  one  competent  as 
an  expert  in  the  particular  field  is  equally  proper  on  an  issue  of  negli- 
gence in  the  performance  of  mechanical  or  industrial  work.**  Thus, 
it  has  been  held  that  an  expert  may  give  an  opinion  as  to  the  dis- 
tance at  which  it  is  safe  to  stop  before  going  upon  a  railroad  grade 
crossing,*'  or  as  to  whether  a  boy  of  a  certain  size  could  have  done 
certain  work  except  in  a  particular  way.**  But  opinions  as  to  negli- 
gence are  often  excluded  undw  the  rule  excluding  opinions  in  a  field 

64  S.  E.  691,  Ann.  Caa.  1913E  1203,  8,  as  to   eompeteney  of  expert  wit- 

49  L.R.A.(N.S.)  875.  nesses,  generally. 

8.  Leighton  v.  Sargent,  31  N.  H.  13.  TuUia  v.  Rankin,  6  N.  D.  44,  68 
119,  64  Am.  Dec.  323.  N.  W.  187,  66  A.  S.  R.  586  and  note, 

9.  See  supra,  par.  8.  35  L.R.A.  499. 

10.  Baldwin  t.  Parker,  09  Maas.  79,  14.  Bentley  ▼.  Bastard,  16  B.  Mon. 
96  Am.  Dee.  697;  Phelps  v.  Winona,  (Ey.)  643,  63  Am.  Dee.  561  (the  man- 
etc.,  R.  Co.,  37  Minn.  485,  35  N.  W.  agement  of  a  boat  which  had  mn 
273,  5  A.  S.  R.  867.  npon  a  bar) ;  Nugent  v.  Boston,  etc., 

11.  Carpenter  ▼.  Walker,  170  Ala.  R.  Co.,  80  Me.  62,  12  Atl.  797,  6  A. 
659,  54  So.  60,  Ann.  Cas.  1912D  863;  S.  R.  151;  First  Congregational  Church 
Longan  v.  Weltmer,  180  Mo.  322,  79  v.  Holyoke  Mut.  P.  Ins.  Co.,  158  Mass. 
S.  W.  655, 103  A.  S.  R.  673,  64  L.R.A.  475,  33  N.  E.  572,  35  A.  S.  R.  508,  19 
969;  Grainger  v.  Still,  187  Mo.  197,  L.R.A.  587;  Cincinnati,  etc.,  R.  Co.  v. 
85  S.  W.  1114,  70  L.R.A.  49 ;  Quinn  v.  Smith,  22  Ohio  St.  227,  10  Am.  Rep. 
Higgins,  63  Wis.  664,  24  N.  W.  482,  729;  Elder  v.  Lykena  Valley  Coal  Co., 
53  Am.  Rep.  305.                            •  157  Pa.  St.  490,  27  Atl.  546,  37  A.  S. 

12.  Grainger  ▼.  Still,  187  Mo.  197,  R.  742;  Dean  v.  McLean,  48  Vt  412, 
85  S.  W.  1114,  70  L.B.A.  49;  HensUn  21  Am.  Rep.  130. 

V.  Wheaton,  91  Minn.  219,  97  N.  W.       16.  Note:  13  A.  8.  R.  94. 
882,  103  A.  S.  R.  504,  1  Ann.  Cas.       16.  Eehler  v.  Sdtwenk,  151  Pa.  St 
19,  64  L.R.A.  126.     See  supra,  par.   505,  26  AU.  130,  31  A.  6.  R.  777. 
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of  common  knowledge,  where  the  facts  can  be  adequately  portrayed 
to  the  jury;  "  and  the  rule  excluding  opinions  as  to  the  precise  fact 
in  issue  may  prohibit  opinions  on  the  direct  question  of  negUgence 
and  confine  them  to  what  was  the  correct  mode  of  doing  the  thing 
in  question  and  what  results  would  probably  have  followed  from  one 
method  or  the  other.*'  When  the  transaction  under  investigatioii 
is  not  the  single  act  of  an  individual  but  the  coarse  of  businesB  adopted 
by  an  employer  or  business  management,  there  is  the  same  general 
admissibility  of  expert  opftiion  that  the  course  adopted  was  wrong, 
or  (what  practically  amounts  to  the  same  thing)  as  to  what  would 
have  been  the  proper  course,*'  and  the  same  occasional  inadmisaibjl- 
ity  because  of  some  secondary  rule  of  exclusion.'" 

39.  Nature  and  Actions  of  Animals  and  Plants. — Many  classes  of 
opinion  evidence  which  have  been  discussed  in  relation  to  persons 
are  applicable  also  to  animals.  But  the  fact  that  the  care  of  animals 
is  usually  in  the  hands  of  farmers  or  other  practical  men  rather  than 
of  professional  men  renders  it  necessary  to  apply  a  much  lower  stand- 
ard of  qualification  for  the  witness.  Thus,  persons  who  have  habitu- 
ally had  the  care  of  horses  and  dogs  may  testify  as  to  their  soundness 


17.  Warden  ▼.  Louisville  etc.,  R. 
Co.,  94  Ala.  277, 10  So.  276, 14  L.R.A. 
552;  Clinton  v.  Root,  58  Mich.  182, 
24  N.  W,  667, 65  Am.  Rep.  671;  Stowe 
v.  Bishop,  58  Vt.  498,  3  Atl.  494,  56 
Am.  Rep.  569;  Pearson  v.  Alaska  Pao. 
Steamship  Co.,  51  Wash.  560,  99  Pac. 
753,  130  A.  S.  R.  1117.  See  supra, 
par.  7. 

18.  Eureka  Co.  ▼.  Bass,  81  Ala.  200, 
8  So.  216,  60  Am.  Rep.  152;  Staples 
V.  Steed,  167  Ala.  241, 52  So.  646,  Ann. 
Cas.  1912A  480;  Albion  v.  Hetrick,  90 
Ind.  545,  46  Am.  Rep.  230;  Pointer  v. 
Klamath  Falls  Land  Co.,  59  Ore.  438, 
117  Pao.  605,  Ann.  Cas.  1913C  1076 
and  note.     See  supra,  par.  14. 

19.  Louisville,  etc.,  R.  Co.  v.  Hall, 
87  Ala.  708,  6  So.  277, 13  A.  S.  R.  84, 
4  LJRA.  710;  McCarthy  v.  Louisville, 
etc.,  R.  Co.,  102  Ala.  193,  14  So.  370, 
48  A.  8.  R.  29;  Judson  v.  Giant  Pow- 
der  Co.,  107  Cal.  549,  40  Pac.  1020, 
48  A.  S.  R.  146,  29  L.R.A.  718;  Laufer 
T.  Bridgeport  Traction  Co.,  68  Conn. 
475,  37  Atl.  379,  37  LJl.A.  533;  Henry 
V.  Sioux  City,  etc.,  R.  Co.,  75  la.  84, 
39  N.  W.  193,  9  A.  8.  R.  457;  Betts  v. 
Chicago,  etc.,  R.  Co»  92  la.  343,  60 
N.  W.  623,  54  A.  S.  R.  558,  26  L.RJl. 
248;  Colsch  v.  Chicago,  etc,  R.  Co., 
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149  la.  176, 127  N.  W.  198,  Ann.  Cas. 
1912C  915,  34  L.R.A.(N.S.)  1013; 
North  Missouri  R.  Co.  v.  Akers,  4  Kan. 
453,  96  Am.  Dec.  183;  Louisville,  etc., 
R.  Co.  V.  Scott,  108  Ky.  392,  56  8.  W. 
674,  50  L.R.A.  381;  James  v.  Rapides 
Lumber  Co.,  50  La.  Ann.  717,  23  So. 
469,  44  L.R.A.  33;  Lindaley  v.  Chica- 
go, etc.,  R.  Co.,  36  Minn.  539,  33  N. 
W.  7, 1  A.  8.  R.  692;  Prosser  v.  Mon- 
tana Cent.  R.  Co.,  17  Mont.  372,  43 
Pac.  81,  30  L.R.A.  814;  Price  v.  Hart- 
shorn, 44  N.  T.  94,  4  Am.  Rep.  645; 
Ohio,  etc..  Torpedo  Co.  v.  Pishbum, 
61  Ohio  St.  608,  56  N.  E.  457,  76  A. 
S.  R.  437;  Lewis  v.  Seifert,  116  Pa. 
St.  628,  11  Atl.  514,  2  A.  S.  R.  631; 
Bertha  Zinc  Co.  v.  Martin,  93  Va.  791, 
22  S.  E.  869,  70  L.R.A.  999. 

20.  Qirandi  v.  San  Jose  Electric 
Imp.  Co.,  107  Cal.  120,  40  Pac.  108, 
48  A.  S.  R.  U4,  28  L.R.A.  596;  Insley 
V.  Shire,  54  Kan.  793,  39  Pac.  713,  45 
A.  S.  R.  308;  Ford  v.  Paducah  City 
Ry,  124  Ky.  488,  99  S.  W.  355,  124 
A.  S.  R.  412,  8  L.R.A.(N.S.)  1093; 
Hill  V.  Portland,  etc.,  R.  Co.,  65  Me. 
438,  92  Am.  Dec.  601;  Spillane  v. 
Fitchbnrg,  177  Mass.  87,  58  N.  E.  176, 
83  A.  S.  R.  262;  GoodseU  v.  Taylor, 
41  Minn.  207,  42  N.  W.  873,  16  A.  S. 
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or  the  disease  which  they  have,^  or  the  cause  of  their  death,  as  whether 
a  horse  died  of  fright  or  of  some  latent  disease ; '  and,  a  fortiori,  the 
testimony  of  a  veterinary  is  admissible  as  to  such  matters.*  Like 
testimony  as  to  the  existence  of  a  certain  disease  in  trees  has  been 
admitted  from  a  public  official  whose  duty  it  was  to  examine  trees 
therefor.*  So,  that  certain  animals  are  of  a  dangerous  or  trouble- 
some disposition  or  habit,'  that  they  did  or  did  not  show  fright,*  that 
a  horse  by  his  appearance  and  action  was  probably  of  a  certain  pater- 
nity and  could  not  be  of  another  allegecF  sire,'  have  all  been  held 
proper  subjects  for  testimony  by  what  may  be  called  practical  experts. 
Such  testimony,  however,  will  not  be  received  in  opposition  to  positive 
proof  of  facts,  as  that  a  pure  bred  fox  hound  would  not  molest 
domestic  animals,  when  there  was  direct  evidence  that  the  dop  in 
question  did  in  fact  do  so.*  Nor  will  it  be  received  to  prove  the 
reverse  of  a  matter  of  common  knowledge,  this  rule  having  been 
applied  to  exclude  expert  testimony  to  the  effect  that  after  a  certain 
age  boars  become  vicious  and  dangerous.' 

Doeumenta,  Memoranda,  and  Marka 

40.  Age,  Genaineness,  Alterations,  and  Other  Characteiistics. — 
It  has  been  held  that  the  age  of  a  writing  is  not  a  proper  subject  of 
expert  evidence,  the  court  saying:  "I  do  not  think  that  any  amoimt 
of  science,  study  or  skill  would  enable  a  person,  by  mere  inspection, 
to  judge  or  testify  of  the  age  of  handwriting  with  that  accuracy 
necessary  to  its  value  or  safety  in  judicial  proceedings.  The  appear- 
ance of  a  written  paper,  some  years  or  even  months  old,  will  depend 
greatly  upon  the  color,  kind  and  quality  of  the  ink  used,  and  greatly 

R.  700, 4  L.R.A.  673;  Fisher  v,  Oregon  8.  Congress,  etc..  Spring  Co.  ▼.  Ed- 
Short  Line,  etc.,  R.  Co.,  22  Ore.  533,  gar,  99  U.  S.  645,  25  U.  S. .  (L.  ed.) 
30  Pac.  425,  16  L.R.A.  519;  Elder  v.  487;  Parker  v.  Mise,  27  Ala.  480,  ffl 
Lykens  Valley  Coal  Co.,  157  Pa.  St  Am.  Dec.  776. 

490,  27  Atl.  545,  37  A,  S.  B.  742;  Green  6.  Whittier  v.  FrankKn,  46  N.  H. 

V.  Ashland  Water  Co.,  101  Wia.  258,  23,  88  Am.  Dec.  185;  State  v.  Shin- 

77  N.  W.  722,  70  A.  S.  B.  911,  43  bom,  46  N.  H.  497,  88  Am.  Dec.  224: 

L.R.A.  117.  Hardy  v.  Merrill,  56  N.  H.  227,  2^ 

1.  Pearson  v.  Zehr,  138  111.  48,  29  Am.  Rep.  441. 

N.  E.  854,  32  A.  S.  R.  113;  Whittier  7.  Brady  v.  Shirley,  18  S.  D.  608. 

V.  Franklin,  46  N.  H.  23,  88  Am.  Dec.  101  N.  W.  886,  5  Ann.  Cas.  972  and 

185;  Hardy  v.  Merrill,  56  N.  H.  227,  note.     See  supra,  par.  32,  as  to  opin- 

22  Am.  Rep.  441.  ion  evidence  as  to  family  lesemblanee 

Note :  66  Am.  Deo.  239.  of  persons. 

2.  Piolett  y.  Simmers,  106  Pa.  St.  8.  State  v.  ChorehiD,  15  Idaho  0(6, 
95,  51  Am.  Rep.  496.  98  Pac.  853,  16  Ann.  Cas.  947,  10 

3.  Trenton  Pass.  R.  Co.  v.  Cooper,  LJl.A.(N.S.)  835. 

60  N.  J.  L.  219,  37  Atl.  730,  64  A.  S.       9.  Johnston  v.  Mack  Mfg.  Co.,  65 

R.  592,  38  LJI.A.  637.  W.  Va.  544,  64  S.  E.  841,  131  A.  8. 

4.  State  r.  Main,  69  Conn.  123,  37  R.  979,  24  L.R.A.(N.S.)  1189. 
Atl.  80,  61  A.  S.  R.  30,  36  L.R.A.  623. 
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upon  the  receptacle  or  place  where  the  paper  has  been  kept,  whether 
excluded  from  the  air  or  sunshine,  whether  in  a  dry  or  damp,  hot 
or  cool  place,  and  other  conditions,  the  knowledge  of  which  must 
be  derived  from  sources  other  than  inspection.  Again  there  is  no 
recognized  science  or  trade  in  which  it  can  be  said  to  be  necessary 
that  persons  engaged  in  it  should  be  skilled  in  detecting  the  age  of 
writings  by  inspection."  *"  Another  court,  however,  has  recently  said 
that  if  familiar  with  inks  an  expert  may  be  able  to  determine  nearly 
the  age  of  the  writing  or  the  time  when  it  was  made.  And  this  state- 
ment, though  a  dictum,  seems  more  nearly  in  accord  with  modern 
practice.  ^^  Testimony  of  experts  may  be  given  on  such  questions  as 
whether  the  whole  of  an  instrument,  body  and  signature,  was  written 
at  the  same  time,  by  the  same  hand,  and  with  the  same  ink ;  whether 
there  has  been  any  alteration  in  the  instrument;  and  if  so,  whether  the 
alteration  is  in  the  same  handwriting  as  the  instrument ;  whether  the 
instrument  has  been  written  over  an  erasure;  and  other  questions  of 
the  same  kind.  But  on  the  point  as  to  whether  or  not  part  of  an 
instrument  was  written  over  a  fold  after  the  document  had  been  folded 
and  soiled,  expert  testimony  has  been  held  inadmissible  as  relating  to 
a  matter  within  the  common  observation  of  ordinary  jurymen.** 
The  genuineness  or  counterfeit  character  of  a  document  whose  char- 
acteristics are  well  known,  such  as  a  bank  bill,  may  be  testified  to 
by  an  expert,  though  he  has  no  knowledge  of  the  signatures  thereto,** 
but  not  if  he  has  never  seen  the  genuine  note  and  derives  his  knowl- 
edge thereof  solely  from  printed  copies  or  descriptions.**  It  has  been 
held  that  on  the  question  of  alterations  after  the  execution  of  a  docu- 
ment, an  expert  may  testify  that  fluids  are  in  use  by  which  writing  can 
be  removed  from  a  paper,  though  there  is  no  evidence  in  the  case 
that  the  persons  charged  with  the  alteration  knew  of  the  existence 
of  such  fluids  or  that  any  such  fluid  has  in  fact  been  used  on  the 
document  in  question.*'  Evidence  from  an  expert  is  also  admissible 
that  a  particular  writing,  or  even  a  mark,  was  that  of  a  man  in  vigorous 
health,  or  of  an  old  man  with  a  feeble  and  unsteady  hand,  but  not 
that  the  particular  alteration  in  question  could  not  have  been  made 
by  a  person  having  a  nervous  and  unsteady  hand,  that  being  a  ques- 

10.  Cheney  v.  Dtinlap,  20  Neb.  265,  Notes:  66  Am.  Dec.  240;  64  LJt.A. 
29  N.  W.  925,  57  Am.  Rep.  828.  307-313, 

11.  Re  Hopkins,  172  N.  Y.  360,  65  18.  Jones  v.  Finch,  37  Miss.  461,  75 
N.  E.  173,  92  A.  S.  R.  746,  65  L.R.A.  Am.  Dec.  73. 

95.  14.  State  v.  Brown,  4  R.  I.  528,  70 

12.  Re  Hopkins,  172  N.  Y.  360,  65    Am.  Dec.  168. 

N.  E.  173,  92  A.  S.  R.  746,  05  L.R.A,       15.  People  v.  Dole,  122  Cal.  486,  56 
95;  Pnlton  v.  Hood,  34  Pa.  St.  365,   Pac.  581,  68  A.  S.  R.  50. 
76  Am.  Dec.  664  and  note. 
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tioD  which  the  court,  it  was  said,  could  determine  as  well  as  tha 
witness.** 

41.  Handwriting  Generally. — ^A  class  of  opinion  evidence  very 
frequently  before  the  courts  is  that  as  to  handwriting.  The  precise 
question  usually  is  whether  a  certain  signature  or  writing  was  in  fact 
written  by  the  one  whose  writing  it  purports  to  be,  or  by  someone  who 
is  charged  with  writing  it.  The  disputed  writing  may  be  one  the 
authorship  of  which  is  the  principal  fact  in  issue,  or  it  may  be  merely 
a  fact  of  evidential  value.*'  The  evidence  naturally  offered  on  such 
a  question  is  that  of  persons  who  are  familiar  with  the  handwriting  of 
the  alleged  writer;  and  the  opinion  of  such  persons  is  universally 
recognized  to  be  admissible,  even  though  they  are  in  no  sense  hand- 
writing experts.**  And  tlie  witness  may  be  competent  though  he  did 
not  know  the  handwriting  of  the  alleged  author  until  a  number  of 
years  after  the  date  of  the  disputed  document.**  Even  if  the  paper 
Ijefore  the  jury  is  a  letterpress  copy  the  witness  may  give  his  opinion 
as  to  its  genuineness ;  **  but  where  the  witness  was  not  familiar  with 
the  handwriting  of  the  reputed  author  it  was  held  error  to  allow 
him  to  testify  from  photographic  copies  of  the  document  that  it  was 
written  by  another  person  with  whose  handwriting  the  witness  was 
familiar.*  Testimony  by  the  plaintiff  as  to  the  signature  of  a  decedent 
has  been  excluded  under  the  statutory  rule  against  permitting  a  party 
to  testify  as  to  transactions  with  a  decedent,*  but  this  has  been  declared 
to  be  contrary  to  the  majority  rule.*  Of  course,  when  the  witness's 
vocation  is  one  which  requires  him  constantly  to  scrutinize  and  pass  on 
handwriting,  his  testimony  will  be  so  much  the  more  valuable.  But 
the  difficulty  of  defining  the  exact  amount  of  acquaintance  with  the 
handwriting  in  question  is  so  great  that  it  has  often  been  stated  that 
anyone  may  give  his  opinion  who  has  seen  the  supposed  author 
write,*  or  who  has  received  letters  or  other  writings  from  the  supposed 

16.  Scott  V.   Thrall,  77  Kan.   688,       Note:  63  L.B.JL  963. 

95  Pac.  563,  127  A.  S.  R.  449,  17       19.  RatlifE  v.  RatlifE,  131  N.  C.  426, 

L.R.A.(N.S.)    184;  Re  Hopkms,  172  42  S.  E.  887,  63  L.RA.  963. 
N.  Y.  360,  65  N.  E.  173,  92  A.  S.  R.       20.  Com.  v.  JeflBries,  7  Allen  (Maas.) 

746,  65  L.R.A.  95.  548,  83  Am.  Dec.  712. 

17.  People  V.  Molineux,  168  N.  Y.  1.  Ebom  v.  Zimpelman,  47  Tex.  503, 
264,  61  N.  E.  286,  62  L.RJl.  193.  26  Am.  Rep.  315. 

18.  Pittman  v.  State,  51  Fla.  94,  41  See  infra,  par.  43,  as  to  the  nee  of 
So.  385,  8  L.R.A.(N.S.)  509;  Com.  v.  photographic  or  other  copies  in  oom- 
Web.ster,  5  Cush.  (Mass.)  295,  52  Am.  parison  of  handwritings. 

Dec.  711  and  note ;  People  v.  Spooner,  2.  Ware  v.  Burch,  148  Ala.  529,  42 

1  Denio  (N.  Y.)  343,  43  Am.  Dec.  672;  So.  562,  12  Ann.  Cas.  669  and  note. 

Travis  V.  Brown,  43  Pa.  St.  9,  82  Am.  3.  Note:   12   Ann.   Cas.   671.     See 

Dec.  540;  State  v.  Hall,  16  S.  D.  6,  91  generally,  WrrNESSES. 

N.  W.  325,  65  LJR.A.  151  and  note;  4.  Cross  v.  People,  47  111.  152,  95 

Hanley  v.  Gandy,  28  Tex.  211,  91  Am.  Am.  Dec.  474;  State  v.  Shinbom,  46 

Dec.  315.  N.  H.  497,  88  Am.  Dec.  224;  Wilson 
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writer,  or  has  had  occasion  to  see  them  in  the  ordinary  course  ©f  busi- 
ness, under  such  circumstances  as  create  a  presumption  that  they 
were  really  written  by  him,'  or  has  seen  writings  acknowledged  by 
him  to  be  in  his  own  handwriting.*  Indeed,  it  has  been  declared  that 
a  witness  who  has  never  seen  the  person  in  question  write,  must  have 
read  papers  expressly  or  by  implication  acknowledged  by  such  person 
to  be  genuine,'  the  mere  fact  that  certain  letters  were  reputed  to  be  or 
apparently  were  from  him  being  held  insufficient.^  Nor  can  such  an 
acknowledgment  be  established  by  the  sole  testimony  of  a  party  to 
the  action  as  against  the  denial  of  the  other  party,  so  as  to  qualify  the 
former  to  testify  as  to  the  writing  of  the  latter; '  and  an  acknowl- 
edgment procured  by  a  detective  has  been  held  insufficient  to  qualify 
him  to  testify  therefrom.*"  An  expert  may  sometimes  be  able  to 
form  an  opinion  from  the  signature  or  document  itself  as  to  its  being 
a  genuine  or  forged  signature.  The  flow  of  lines  is  so  different  when 
one  writes  in  his  accustomed  style,  naturally  and  without  effort,  from 
that  of  one  carefully  seeking  to  conceal  his  natural  handwriting  or  to 
imitate  that  of  another,  that  one  may  require  no  knowledge  of  the 
handwriting  of  the  supposed  author  to  declare  the  paper  to  be  in  a 
natural  or  an  imitated  hand.**  But  it  ha^  been  declared  that  the 
weight  of  authority  is  to  the  contrary.**  Certainly  it  is  evident  that 
such  testimony,  to  be  of  any  value,  must  come  from  a  qualified  expert, 
for  a  nonexpert  could  add  nothing  to  the  jury's  own  capacity  tp  form 
an  opinion;  but  the  witness  need  not  necessarily  be  a  "professional 
expert;"  practical  experience  in  judging  handwriting  may  be  suffi- 

•▼.  Van  Leer,  127  Ps.  St.  371,  17  AU.  33, 11  Am.  Dec.  39  and  note;  State  v. 

1097,  14  A.  S.  B.  854;  State  v.  Fi«sh-  Thompson,  80  Me.  194,  13  Atl.  892, 

water,  30  Utah  442,  86  Pao.  447,  116  6  A.  S.  B.  172;  People  v.  Molineux, 

A.  S.  B.  853.  168  N.  Y.  264,  61  N.  E.  286,  62  L.B.A. 

Note:  12  L.BA.  457.  193. 

5.  Watson   v.    Cresap,   1   B.   Mon.  7.  Bruce  v.  Crews,  39  Ga.  544,  99 

(Ky.)  195,  36  Am.  Dec.  572;  Johnson  Am.  Dec.  467. 

V.  Daveme,  19  Johns.  (N.  Y.)  134,  10  8.  Bruce  v.  Crews,  39  Ga.  544,  99 

Am.  Dee.  198;  Miles  v.  Loomis,  75  Am.  Dec.  467;  Dorsey  v.  Dorsey,  3 

N.  Y.  288,  31  Am.  Bep.  470;  State  v.  Har.  &  J.  (Md.)  410,  6  Am.  Dec.  506. 

A-Uen,  8  N.  C.  6,  9  Am.  Dec.  616  and  9.  State  v.  McBride,  30  Utah  422,  85 

note;  Hess  v.  State,  5  Ohio  5,  22  Am.  Pac.  440,  8  Ann.  Cas.  1030,  7  L.R.A. 

Dec.  767  and  note;  May  v.  State,  14  (N.S.)  557. 

Ohio  461,  45  Am.  Dec.  548;  United  10.  Hynes  v.  McDermott,  82  N.  Y. 

States  V.  Simpson,  3  Pen.  &  W.  (Pa.)  41,  37  Am.  Rep.  538. 

437,  24  Am.  Dec.  331 ;  State  V.  Brown,  11.  Moodv    v.     Bowell,     17     Pick. 

4  B.  I.  528,  70  Am.  Dec.  168;  State  v.  (Mass.)  490,  28  Am.  Deo.  317;  Travis 

Tutt,  2  Bailey  L.  (S.  C.)  44,  21  Am.  v.  Brown,  43  Pa.  St.  9,  82  Am.  Dec. 

Dec.  508.  540. 

Notes:  7  LJl.A.(N.S.)  657;  8  Ann.  Note:  64  L.R.A.  307. 

Cas.  1035.  12.  People  v.  Spooner,  1  Denio  (N. 

8.  Hammond's  Case,  2  Greenl.  (Me.)  Y.)  343,  43  Am.  Dec.  672  and  note. 
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cient  to  justify  the  trial  judge  in  admitting  his  evidence.*'  Expert 
evidence  has  been  admitted  that  several  signatures  were  so  exactly 
identical  that  they  could  not  have  been  written  naturally,  but  must 
have  been  traced.**  The  weight  of  nonexpert  testimony  on  the 
matters  under  consideration  depends  largely  on  the  credibility  and 
intelligence  of  the  witness  and  his  familiarity  with  the  writing  of  the 
individual  in  question.  In  other  words,  it  stands  very  much  on  the 
same  plane  as  other  kinds  of  evidence,  except  that  it  is  readily  over- 
balanced by  direct  testimony  as  to  the  authorship  of  the  disputed 
writing.  And  the  same  may  be  said  of  expert  testimony,  though  by 
some  authorities  it  is  regarded  with  peculiar  disfavor.*" 

42.  Comparison  of  Handwriting  Generally. — The  comparison  of 
handwriting  in  its  relation  to  the  rules  of  evidence  generally,  that  is, 
as  a  species  of  real  or  demonstrative  evidence,  is  fully  treated  in 
another  part  of  this  work.**  It  is  here  further  considered  in  its  aspect 
as  a  subject  of  expert  or  opinion  evidence.  At  the  English  common 
law  such  comparisons  were  not  admissible  in  evidence,  it  being 
assumed,  at  least  in  the  early  cases,  that  the  jury  were  too  illiterate 
either  to  make  the  comparison  for  themselves  or  to  estimate  the  value 
of  the  comparison  by  an  expert ;  *'  and  the  English  precedents  have 
been  followed  in  a  few  early  American  cases.**  In  1854,  however,  the 
English  rule  was  changed  by  an  act  which  permits  an  extraneous  writ- 
ing, proved  to  the  satisfaction  of  the  court,  to  be  made  a  basis  of  com- 
parison by  expert  witnesses  or  by  the  jury.*'  In  nearly  all  the 
American  cases  it  is  held  that  if  other  signatures,  or  other  papers  writ- 
ten by  the  person  in  question,  are  in  evidence  in  the  case,  or  are  a  part 
of  the  file,  experts  may  be  asked  to  compare  such  writings  with  the  one 
in  dispute,  and  state  their  opinion  whether  both  were  written  by  the 
^me  person; *•  or  the  papers  may  be  exhibited  to. the  court  and  jury 

18.  Tower  v.  Whip,  63  W.  Va.  158,  Am.  Rep.  538;  Pope  v.  Askew,  23  N. 

44  S.  E.  179,  63  L.R.A.  937  and  note.  C,  16,  35  Am.  Dec.  729. 

Note:  66  Am.  Dec.  241.  19.  State  v.  Thompson,  80  Me.  194, 

14.  Stitzel  V.  Miller,  250  111.  72,  95  13  AU.  892,  6  A.  S.  R.  172. 

N.  E.  53.  Ann.  Cas.  1912B  412  and  20.  Abbott  v.  Coleman,  22  Kan.  250, 
note,  34  LJl.A.(N.S.)  1004  and  note.   31  Am.  Rep.  186;  Moody  v.  Rowell, 

15.  Note:  64L.R.A.  315etseq.  17  Pick.    (Mass.)    490,  28  Am.  Dec. 

16.  See  Evidence,  vol.  10,  p.  993  317;  People  v.  Parker,  67  Mich.  222, 
et  seq.  34  N.  W.  720,  11  A.  S.  B.  578;  Jones 

17.  Moody  V.  Rowell,  17  Pick.  v.  Finch,  37  Miss.  461,  75  Am.  Dec 
(Mass.)  490,  28  Am.  Dee.  317.  73;  Miles  v.  Loomis,  75  N.  T.  288,  31 

Notes:  6  Am.  Dec.  172;  62  L.E.A.  Am.  Rep.  470,  overruling  earlier  New 
818-829.  York  cases;    Tower  v.  Whip,  53   W. 

18.  Strother  v.  Lncas,  6  Pet.  763,  8  Va.  158,  44  S.  E.  179,  63  L.R.A.  937. 
U.  S.  (L.  ed.)  573;  Gaunt  v.  Harkness,  Notes:  6  Am.  Dec.  173;  12  L.RA. 
53  Kan.  405,  36  Pac.  739,  42  A.  S.  R.   457;  42  L.R.A.  771. 

297;  Tome  v.  Parkersburg  Branch  R.       See  also  Evidencb,  voL  10,  p.  993 
Co.,  39  Md.  36,  17  Am.   Rep.   540;    et  seq. 
Hynes  v.  McDermott,  82  N.  Y.  41,  37 
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to  enable  them  to  detennme  the  question  by  their  own  observation 
and  judgment,'*  this  latter  practice  sometimes  being  held  to  be  the 
Kmit  to  which  expert  testimony  may  be  received  without  trenching 
upon  the  functions  of  the  jury,*  and  in  one  jurisdiction  a  still  further 
limitation  of  the  rule  having  been  declared  to  the  effect  that  com- 
parison as  means  of  ascertaining  the  genuineness  of  handwriting 
is  permissible  only  in  aid  of  doubtful  proof  already  in  the  case.'  As 
a  rule  a  nonexpert  cannot  testify  to  his  opinion  based  solely  on  a 
oomparison  of  writings ; '  but  if  he  is  personally  familiar  with  the 
supposed  author's  handwriting,  he  may  confirm  hia  opinion  by  exam- 
ining other  signatures;  *  and  it  has  been  held  that  a  witness  may  be 
competent  to  testify  on  a  comparison  of  handwritings  though  he  is 
not  a  professional  expert.*  In  a  few  cases  comparison  of  signatures 
has  been  permitted  even  when  they  consisted  only  of  a  cross  or  other 
mark;  but  it  must  appear  that  the  writer  had  a  peculiar  method  of 
forming  his  mark  sufficient  to  permit  its  identification.*  But  the 
testimony  of  an  expert  that  a  series  of  perpendicular  marks  drawn 
through  a  signatiure,  and  which  he  stated  were  later  by  ten  years  than 
the  signature,  were  not  made  by  the  same  person  as  the  signature,  was 
held  too  uncertain  to  be  admissible.' 

21.  Moody    V.     Rowell,    17    Pick-conrt  said  that  'Hhe  general  mle  is 

(Mass.)  490,  28  Am.  Dee.  317;  Fulton  that  evidence  founded  on  a  mere  eom- 

▼.  Hood,  34  Pa.  St.  365,  75  Am.  Dee.  parison  of  hands  by  witnesses  will  not 

664;  Travis  v.  Brown,  43  Pa.  St.  9,  82  be  allowed,"  but  that,  if  "the  witness 

Am.  Dec.  540.  has  previous  knowledge  of  the  hand 

1.  Travis  v.  Brown,  43  Pa.  St.  9,  82  .  .  .  ,  he  may,  in  eorroboration 
Am.  Dec.  540.  See  supra,  par.  1^  as  of  his  testimony,  compare  the  writing 
to  expert  testimony  on  the  ultiinate  in  question  with  other  signatures 
fact  in  issue.  known  to  be  genuine."     Though  the 

2.  Benedict  v.  Flanigan,  18  8.  G.  court  was  obviously  stating  the  rule 
506,  44  Am.  Rep.  583.  only  as  r^ards  nonexpert  witnesses, 

3.  Bruce  v.  Crews,  39  Ga.  544,  99  the  decision  seems  in  later  eases  to 
Am.  Dec.  467;  Clark  v.  Wyatt,  15  have  been  understood  as  ineluding  ez- 
Ind.  271,  77  Am.  Dee.  90  and  note;  parts  in  the  rule  as  laid  down  (Bur- 
Travis  V.  Brown,  43  Pa.  St  9,  82  Am.  dick  v.  Hunt,  43  Ind.  381;  Foi^ey  v. 
Dec.  540  and  note.  Cambridge  City  First  Nat.  Bank,  66 

Clark  V.  Wyatt,  supra,  was  an  action  Ind.  123)  and  to  that  extent  these  eases 
on  a  promissory  note  purporting  to  h^ye  declared  the  statement  to  be  in- 
have   been   signed   by  the   defendant  correct 

The  defendant  denied  that  the  sigua-  ^^  q^^^  ^  j,^  ^^  j5  j„^  271,  77 
tnre  was  his    and  on  the  issue  thw  ^   j^^   90  (as  to  this  case  see  the 

"^^  if  /^r,£  *lrl«?„J^t  °«t  preceding  note) ;  Springer  v.  HaU, 
mony  of  a  witness  who  was  neither  -,„  ^    nooco  a   'oil   wiq 
an  ^ert  nor  acquainted  with  the  de-  ^^  Mo.  693  53  Am^  Rep.  598 
fendant's  handwriting  that  he  had  com-  „„^- ^^'l^<*  '■  ^f«^'  "  ^-  ^^ 

pared  the  signature  to  the  note  with  °^°'  **  ^^  Rep.  583. 

Mrtain  genuine  signatures  of  the  de-  6-  Ausmus  v.  People,  47  Colo.  167, 
fendant,  and  that  in  his  opinion  the  107  Pac.  204*  19  Ann.  Cas.  491  and 
signature  to   ttte   note   was  genuine,  note. 

In  holding  that  such  testimony  of  this  Notes:  64  L.RA.  313;  65  LJt.A.  95. 
nonexpert  witness  was  ineompetent,  the       7.  Re  Hopkins,  172  N.  Y.  360,  65 
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43.  Standards  of  Comparison  Generally. — ^It  has  been  held  that  a 
genuine  signature  must  be  used  as  the  standard  of  comparison,  and 
that  this  requirement  is  not  satisfied  by  letter-press  copies.*  Similarly, 
by  way  of  re-enforcing  applications  of  the  old  English  rule  excluding 
tests  by  comparison,  the  propriety  of  using  photographic  copies  for 
the  purpose  of  comparison  has  been  denied,'  in  the  absence  of  extrin- 
sic proof  of  its  accuracy.*"  So  also,  photographic  enlargements  have 
been  excluded  as  secondary  evidence  where  the  original  was  in  court,** 
and  photo-lithographic  copies  in  the  absence  of  extrinsic  evidence 
of  their  accuracy.**  But  the  general  effect  of  the  great  majority  of 
the  cases  seems  to  be,  and  the  modem  tendency  undoubtedly  is  to  the 
effect,  that  mechanical  copies  are  at  least  secondarily  admissible  where 
they  are  unquestionably  authentic  and  accurate.**  At  an  early  date, 
moreover,  the  value  of  photographic  enlargements  of  genuine  and 
disputed  signatures  was  recognized  and  ably  expounded.**  The  mere 
fact  that  the  specimen  was  written  after  the  disputed  writing  does  not 
exclude  it,  if  it  was  written  in  the  ordinary  course  of  business  and  not 
for  the  purpose  of  creating  testimony.**  But  specimens  made  for  the 
occasion  and  post  litem  motam  are  very  generally  excluded.**  Nor 
may  one  who  disputes  a  signature  claimed  to  be  his  own  write  his 
name  in  the  presence  of  the  jury  and  offer  it  to  them  as  a  standard  of 
comparison,  and  still  less  may  he  write  a  specimen  for  comparison  by 
his  experts  in  preparation  for  testifying.*^  But  specimens  written 
by  the  defendant  in  a  criminal  case  at  the  request  of  the  prosecuting 
attorney  may  be  introduced  by  the  state,  provided  they  were  obtained 
without  duress.**  Comparison  has  also  been  permitted  where  the  dis- 
puted document  was  lost,  the  expert  comparing  his  recollection  of  it 

N.  E.  173,  92  A.  S.  R.  746,  66  LJt.A.  Notes:  63  LJ^.A.  438  et  seq.;   04 

95  and  note.  L.R.A.  314  et  seq. 

8.  Com.  v.  Eastman,  1  Cush.  (Mass.)  See  kiso  Evidexck,  vol.  10,  par.  186. 
189,  48  Am.  Dec.  596  and  note;  Com.  14.  Marcy  v.  Barnes,  16  Qray 
V.  Jeffries,  7  Allen   (Mass.)   548,  83  (Mass.)  161,  77  Am.  Deo.  405. 

Am.  Dec.  712.  15.  University  of  Illinois  ▼.  Spald- 

9.  Tome  v.  Parkersburg  Branch  R.  ing,  71  N.  H.  163,  51  AU.  731,  62 
Co.,  39  Md,  36,  17  Am.  Rep.  540.         L.R.A.  817  and  note. 

10.  Hynes  v,  McDermott,  82  N.  Y.       ^^^^.^^  ^.R.A.  440. 

41,  37  Am.  Rep.  538.  ,  }^:  ^^S  v.  Don^ue,  110  Mass.  155, 

11.  White  Sewing  Machine  Co.  v.  Ij  ^""iJ^IP-  ^^5  5**"- 2-  ^^}f^  ^^ 
Gordon,  124  Ind.  495,  24  N.  E.  1053,  ^^-  f-  J^  i^'^l^'  ^^'  ^««^^J: 
19  A  S.  R.  109.  Reese,  90  Pa.  St.  89,  35  Am.  Rep.  634 

12.  Greer  v.  Missouri  Lumber,  etc.,       vr„f„.  eo  t  c  a    -i/ia  _* 

Co    m  Mo.  85,  34  S.  W.  1099,  56       ?t^^  1:1^^1  f,,^^_ 

A.  S.  K.  489.  14  j^^   Rgp   589 .  c„„    ^   j^^        ^^ 

.,;       .1^^  Z'  .^*^^'  ,1°    ^'^y   Mas8.46,35Am.  Rep.356;McQlas8on 
(Mass.)  161,  77  Am.  Dec.  405;  Greer   y.  State,  37  Tex,  Crim.  620,  40  S.  W. 
V.  Missouri  Lumber,  etc.,  Co.,  134  Mo.   503,  66  A.  S.  R.  842. 
85,  34  S.  W.  1099,  56  A.  S.  R.  489       18.  People  v.  Molinenx,  168  N.  T. 
and  note.  264,  61  N.  E.  286,  62  L.RA.  193. 
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with  the  standard  specimen  put  in  evidence.**  And  from  the  earliest 
times  an  exception  has  been  made  on  the  ground  of  necessity  as  to 
ancient  writings,  to  prove  the  handwriting  of  which  no  living  witness 
could  be  produced.  Such  papers  may  be  compared  with  other  ancient 
writings,  apparently  by  the  person  in  question,  and  which  have  been 
regarded  and  preserved  as  authentic  documents. '*> 

44.  Extraneous  Writings  as  Standards  of  Comparison. — ^Whether 
extraneous  writings,  that  is,  papers  not  themselves  pertinent  to  the 
issues,  may  be  proved  to  be  in  the  writing  of  the  person  in  question, 
and  then  used  as  a  standard  for  comparison  with  the  disputed  writing 
by  an  expert  witness  or  by  the  jury,  is  a  question  on  which  the  Ameri- 
can courts  have  been  in  sharp  conflict.  Many  courts  have  held,  follow- 
ing but  somewhat  modifying  the  strict  rule  of  the  common  law,  that  a 
writing  cannot  be  used  as  a  standard  of  comparison  unless  it  hna 
already  been  put  in  evidence  for  other  purposes  or  is  among  tlie 
papers  on  file,*  or  is  admitted  to  be  the  genuine  writing  of  the  person 
in  question,'  or,  as  declared  in  more  general  terms,  when  no  collateral 
issue  can  be  raised  concerning  the  writings  offered  as  specimens  for 
comparison.*  But  the  generally  prevailing  American  rule  permits 
such  extraneous  writings  to  be  introduced,  requiring  only  that  theii 
authorship  be  proved  to  a  high  degree  of  certainty,  so  that  there  may 
be  no  eil'ort  to  support  one  uncertain  proposition  by  another  equally 

19.  Cochran  v.  Stein,  118  Minn.  323,  124  Ind.  495,  24  N.  E.  1053, 19  A.  S. 
136  N.  W.  1037,  41  L.RJL.(N.S.)  391  R.  109;  People  v.  Parker,  67  Mich, 
and  note.  222,  34  N.  W.  720,  11  A.  S.  R.  578; 

Note:  62  L.R.A.  873.  Rose  v.  Springfield  First  Nat.  Bank. 

20.  Strother  v.  Lucas,  6  Pet.  763,  8  91  Mo.  399,  3  S.  W.  876,  60  Am.  Rep. 
U.  S.  (L.  ed.)  573;  Stitzel  v.  Miller,  258;  People  v.  Spooner,  1  Denio  (N. 
250  111.  72,  95  N,  B.  53,  Ann.  Cas.  Y.)  343,  43  Am.  Dec.  672  and  note; 
1912D  412,  34  Ii.R.A.(N.S.)  1004;  Miles  v.  Loomis,  75  N.  Y.  288,  31  Am. 
Clark  V.  Wyatt,  15  Ind.  271,  77  Am.  Rep.  470;  Pope  v.  Askew,  23  N.  C. 
Dec.  90  (as  to  this  ease,  see  snpra,  16,  35  Am.  Dec.  729 ;  Fuller  v.  Fox,  101 
note  3);  Gaunt  ▼.  Earkness,  53  Kan.  N.  C.  119,  7  S.  E.  589,  9  A.  S.  R.  27; 
405,  36  Pac  739,  42  A.  S.  R.  297;  Hanley  v.  Gandy,  28  Tex.  211,  91  Am. 
University  of  Illinois  v.  Spalding,  71  Deo.  315;  Tower  v.  Whip,  53  W.  Va. 
N.  H.  163,  51  Atl.  731,  62  L.R.A.  817  158,  44  8.  E.  179,  63  L.R.A.  937. 
and  note;  State  v.  Allen,  8  N.  C.  6,  2.  Gaunt  y.  Earkness,  53  Kan.  405, 
9  Am.  Dec.  616;  Jones  ▼.  Eiggins,  12  36  Pac.  739,  42  A.  S.  R.  297;  Mor- 
N.  C.  223,  17  Am.  Deo.  567;  Nichol-  rison  v.  Porter,  35  Minn.  426,  29  N.  W. 
son  V.  Eureka  Lumber  Co.,  156  N,  C.  54,  59  Am.  Rep.  331;  Ratlifl  v.  Rat- 
69,  72  S.  E.  86,  36  L.R.A.(N.S.)  162  M,  131  N.  C.  425,  42  S.  E.  887,  63 
and  note;  McCreary  v.  CoggeshaU,  74  L.R.A.  963;  State  v.  McBride,  30  Utah 
8.  C.  42,  53  S.  E.  978,  7  Ann.  Caa.  422,  85  Pac.  440,  8  Ann.  Cas.  1030,  7 
693,  7  L.R.A.(N.S.)  433.  L.R.A.(N.S.)  557. 

Note:  63  L.R.A.  984.  „,  _   _        3.  Springer  v.   Hall,  83  Mo.   693, 

1.  Moore  v.  United  States,  91  U.  8.   53  ^^    jjgp,  593.     gee  also  Geer  v. 

WO,  23  U.  S.  (L.  ed.)  346;  Little  v.    ^^^^  L^^ber,  etc.,  Co.,  134  Mo.  85. 

Beazley,  2  Ala  703  36  Am.  D^  431;    3^  g  ^  ^^99,  66  A.  S.  R.  489. 

White  Sewing  Machine  Co.  v.  Gordon,  ' 
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uncertain;^  this  rule  having  been  declared  by  statute  in  mtiny 
jurisdictions.' 

45.  Proof  of  Standard  of  Comparison. — Before  a  writing  can  be 
used  as  a  standard  of  comparison  of  handwriting,  it  must  be  proved 
that  the  specimen  offered  as  a  standard  is  the  genuine  handwriting  of 
the  party  sought  to  be  charged.  The  question  of  its  admissibility  as 
a  standard  is  to  be  determined  by  the  judge  presiding  at  the  trial,  and 
so  far  as  his  decision  is  of  a  question  of  fact  merely,  it  is  final,  that  is, 
not  reviewable  by  the  appellate  court,  if  there  is  any  proper  evidence 
to  support  it.  Exceptions  to  its  admission  as  a  standard  will  not  be 
sustained  unless  it  clearly  appears  that  there  was  some  erroneouj 
application  of  the  principles  of  law  to  the  facts  of  the  case,  or  that 
the  evidence  was  admitted  without  proper  proof  of  the  qualifications 
requisite  for  its  competency.*  It  may  be  laid  down  as  a  general  rule, 
however,  that  the  standard  should  be  established  by  clear  and  satis- 
factory evidence.'  Of  course,  it  should  not  be  admitted  where  prej- 
udicial matter  will  thereby  be  gotten  before  the  jury,  at  least  if  other 
specimens  not  subject  to  such  objections  are  procurable.^  And  even 
aiter  its  admission  the  question  whether  the  standard  is  really  the 
writing  of  the  alleged  author  is  still  open  for  consideration  by  the 

4.  Stitzel  ▼.  Miller,  250  lU.  72,  95    860;  Municipal  Court  v.  Kirby,  28  R. 
N.  E.  53,  Ann.  Cas.  1912B  412,  34   I.  287,  67  Atl.  8, 13  Ann.  Cas.  736. 
L.R.A.(N.S.)  1004;  State  v.  Ryno,  68       Note:  62  L.R.A.  866. 

Kan.  348,  74  Pac  1114,  64  L.R.A.  303;  The  federal  rule  was  altered  by  atat- 
State  V.  Thompson,  80  Me.  194, 13  Atl.  nte  passed  February  26,  1913  (Fed. 
892,  6  A.  S.  R.  192;  Moody  v.  Rowdl,  Stat.  Ann.  Supp.  1914,  p.  141) :  "That 
17  Pick.  (Mass.)  490,  28  Am.  Dec.  in  any  proceedmg  before  a  court  or 
317;  Homer  v.  Wallis,  11  Mass.  309,  judicial  officer  of  the  United  States, 
6  Am.  Dec.  169 ;  Cochran  v.  Stein,  118  where  the  genuineness  of  the  hand- 
Minn.  323,  136  N.  W.  1037,  41  L.R.A.  writing  of  any  person  may  be  involved. 
(N.S.)  391;  State  v.  Shinbom,  46  N.  any  admitted  or  proved  handwriting 
H.  497, 88  Am.  Dec.  224;  University  of  of  such  person  shall  be  competent  evi- 
Illinois  V.  Spalding,  71  N.  H.  163,  51  dencd  as  a  basis  for  comparison  by 
Atl.  731,  62  L.R.A.  817  and  note;  Hoag  witnesses  or  by  the  jury,  court  or  offi- 
V.  Wright,  174  N.  Y.  36,  66  N.  E.  579,  cer  conducting  such  proceeding,  to 
63  LJI.A.  153  and  note;  Travis  v.  P^ove  or  disprove  such  genuineness." 
Brown,  43  Pa.  St.  9,  82  Am.  Dec.  540;  Tjiw  is  much  the  same  torm  of  other 
State  V.  Brown,  4  R.  I.  528,  70  Am.  statutes  on  the  subject. 
Dec.  168;  Smith  v.  Hanson,  34  Utah  ,A,?'^*^o^«  V'Tl^^io\^''•  ^t 
171  96  Pac.  1087,  18  L.R.A.(N.S.)  J?  ^S\' s'^^dS.  S' iJ'^nT^, 
xrf  ««  ;  iw  tMft  lo  T  u  A  51  Atl.  731,  62  L.R.A.  817  and  note; 
.J^°io  V  o  ^c\>F^-  ^'  ^  •^•^'  Municipal  bourt  v.  Kirby,  28  R.  L 
462;  62  L.R.A.  866.  287,  67  Atl.  8,  13  Ann.  Caa.  736. 

5.  People  V.  Mohnenx,  168  N.  T.  jjote:  63  L.R.A.  428. 

264,  61  N.  E.  286,  62  LJI.A.  193;  7.  Com.  v.  Eastman,  1  Gush.  (Mass.) 
Hoag  V.  Wright,  174  N.  T.  36,  66  189,  48  Am.  Dec.  596 ;  Baker  v.  Hainea, 
N.  E.  579,  63  L.R.A.  163;  People  v.  6  Whart.  (Pa.)  284,  36  Am.  Dec.  224. 
Storrs,  207  N.  Y.  147,  100  N.  E.  730,  8.  Gambill  v.  Schooley,  95  Md.  260, 
Aim.  Cas.  1914C  196,  45  L.R.A.(N.S.)    52  Atl.  500,  63  L.R.A.  427. 
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jury  in  determining  the  weight  of  the  expert  testimony  based  on 
the  comparison.*  It  has  been  held  that  the  specimen  for  comparison 
may  be  proved  by  the  oath  of  the  alleged  writer  alone,  if  it  was  written 
in  the  ordinary  course  of  business  and  before  the  controversy  arose.  ^'^ 

46.  Typewritten  Documents;  Spelling. — Contrary  to  the  general 
impression,  the  detection  of  frauds  has  been  made  easier  and  more 
certain,  rather  than  difficult  and  uncertain,  by  the  prevalent  use  of 
the  typewriter  in  modem  affairs.  Each  make  of  machine  and  each 
particular  make  at  different  periods  of  its  manufacture,  has  peculiari- 
ties of  t3rpe-face  and  operation  which  distinguish  it  from  all  others 
to  the  eye  of  an  expert.  Then,  too,  every  machine  begins  to  develop 
slight  defects  and  irregularities  as  soon  as  it  comes  into  active  use, 
and  these  peculiarities  appear  in  every  document  written  on  the  ma- 
chine. Besides  this,  different  operators  differ  in  their  touch,  and  in 
their  habits  of  dating,  spacing,  punctuation,  the  use  of  margins,  and 
other  details.  Typewriting  individuality  in  many  cases  is  of  the 
most  positive  and  convincing  character,  and  reaches  a  degree  of.  cer- 
tainty which  may  almost  be  described  as  absolute  proof.  The  identifi- 
cation of  a  typewritten  document  in  many  cases  is  exactly  parallel 
to  the  identification  of  an  individual  who  precisely  answers  a  general 
description  as  to  features,  complexion,  size,  etc.,  and  in  addition 
matches  a  long  detailed  list  of  scars,  birthmarks,  deformities  and 
individual  peculiarities.  It  follows  that  expert  evidence  is  admissible, 
and  may  be  almost  conclusive,  on  questions  of  the  date  of  typewritten 
documents,  and  of  the  machine  on  which,  and  the  operator  by  which, 
they  were  written.**  The  identification  of  documents  by  peculiarities 
in  their  spelling  is  different  in  the  principle  involved;  but  is  men- 
tioned here  because  it  is  so  closely  connected  in.  fact  with  the  com- 
parison of  handwritings  or  typewritings,  and  is  usually  discussed  in 
that  connection.  The  coincidence  of  a  peculiar  mode  of  spelling  in 
different  writings  is  an  obvious  fact,  as  clearly  perceptible  by  the  jury 
as  by  an  expert.  Expert  testimony,  therefore,  is  not  required  or  per- 
mitted. The  habit  of  the  supposed  writer  to  misspell  different  words 
can  be  proved  by  the  introduction  of  papers  Moitten  by  him,  identified 
by  any  witness  who  saw  him  write  them  or  had  other  means  of  per- 
sonal knowledge,  even  in  states  where  extraneous  papers  are  not 
admitted  for  comparison  of  handwritings.*' 

47.  Finger  and  Foot  Prints. — Another  striking  mode  of  identifica- 
tion, applicable  to  persons  rather  than  to  writings,  is  by  finger  prints. 

9.  State  V.  Ryno,  68  Kan.  348,  74  482,  36  S.  W.  761,  68  A.  S.  R.  808. 
Pac.  1114,  64  L.R.A.  303;  Com.  v.  11.  People  ▼.  Storrs,  207  N.  T.  147, 
Tucker,  189  Mass.  457,  76  N.  E.  127,  100  N.  E.  730,  Ann.  Cas.  1914C  196, 
7L.R.A.(N.S.)  1056;  People  v.Molin-  45  L.R-A.. (N.S.)  860  and  note;  State 
enx,  108  N.  Y.  264,  61  N.  E.  286,  62  v.  Freshwater,  30  Utah  442,  85  Pae. 
L.R.A.   lf)3.  447,  116  A.  S.  R.  853. 

10.  Jtallorv  V.  State,  37  Tex.  Crim.       12.  Note:  65  L.R.A.  97. 
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The  fact  that  every  finger  tip  has  a  series  of  convolutions  in  the  skin 
surface,  no  two  of  which  are  alike,  and  which  students  of  the  subject 
can  classify  and  describe  so  as  to  facilitate  search,  has  made  identifica- 
tion of  the  guilty  person  almost  certain  whenever  a  clear  impression 
of  bloody  or  dirty  fingers  has  been  left  on  the  scene  of  a  crime.  These 
unco&scious  records,  while  of  great  exactness,  are  so  minute  and  deli- 
cate and  the  comparison  of  them  so  much  out  of  the  field  of  common 
knowledge,  that  in  the  few  cases  in  which  the  question  has  arisen, 
expert  testimony,  with  magnified  photographs  to  make  the  basis  of 
comparison  plain  to  the  jury,  has  been  recognized  as  indispensable. 
This  system  of  identification  is  of  very  ancient  origin,  having  been 
used  in  Egypt  when  the  impression  of  the  monarch's  thumb  was  used 
as  his  sign  manual.  It  has  been  used  in  the  courts  of  India  for  many 
years,  and  more  recently  in  the  courts  of  several  European  countries. 
In  recent  years  its  use  has  become  very  general  by  the  police  depart- 
ments of  the  large  cities  of  this  country  and  Europe.  The  great 
success  of  the  system  in  England,  where,  since  1891,  it  has  been 
used  in  thousands  of  cases,  caused  the  sending  of  an  investigating 
commission  from  the  United  States,  on  whose  favorable  report  a 
bureau  was  established  by  the  United  States  government  in  the 
war  and  other  departments.**  The  comparison  of  footprints  found  at 
the  scene  of  a  crime  with  the  shoes  of  an  accused  person,  or  tracks 
made  by  him  on  other  occasions,  is  in  its  nature  identical  with  the 
comparison  of  finger  prints ;  but  by  reason  of  the  great  .practical  dif- 
ferences, in  that  the  footprints  are  so  large  and  the  points  of  similarity 
so  obvious,  expert  opinion  is  not  required,  and  the  comparison  of  foot- 
prints is  a  matter  of  nonexpert  rather  than  of  expert  testimony.** 
And  the  fear  of  encroaching  on  the  duties  of  the  jury  has  led  some 
courts  to  hold  that  the  witness  may  state  the  measurements  and  any 
peculiarities  of  the  footprint,  and  also  of  the  shoes  or  later  footprints 
of  the  accused,  and  may  state  that  they  exactly  correspond  with  each 
other,  but  cannot  express  the  opinion  that  the  shoe  made  the  tracks  or 
that  the  same  person  made  both  sets  of  footprints.*'  A  mere  casual 
observation  of  the  incriminating  tracks,  or  of  the  shoes  or  tracks  of  the 
accused,  is  not  sufficient  to  qualify  the  witness.  He  must  have  meas- 
ured the  tracks  or  fitted  the  shoes  into  them,  or  else  have  noted  distinct 
peculiarities  which  he  can  describe  to  the  jury,  so  as  to  permit  them 

IS.  People  V.  Jennings,  252  111.  534,  App.  616, 13  8.  W.  868,  19  A.  S.  R. 

96  N.  B.  1077,  43  LJl.A.(N.S.)  1206  853;  McLain  v.  State,  30  Tex.  App. 

and  note.    See  also  State  v.  Cireiello,  482, 17  S.  W.  1092,  28  A.  S.  R.  934. 
86  N.  J.  L.  309,  90  Atl.  1112, 52  L.R.A.       16,  Hodge  v.  State,  97  Ala.  37,  12 

(N.S.)  1010.  So.  164,  38  A.  S.  R.  145  and  note; 

14.  Lipes  V.  State,  15  Lea  (Tenn.)  State  v.  Green,  40  S.  C.  328,  18  S.  E. 

125,  54  Am.  Rep.  402;  Clark  v.  State,  933,  42  A.  S.  R.  872;  Bluitt  v.  State, 

28  Tex.  App.  189,  12  S.  W.  729.  19  12  Tes.  App.  39,  41  Am.  Rep.  666. 
A.  S.  R.  817;  Grumes  v.  State,  28  Tex. 

628 


Digitized  by 


Google 


U  R.  C.  L.  EXPERT  AND  OPINION  EVIDENCE  i$  48,  49 

to  determine  the  correspondence  between  them  and  the  shoes  of  the 
accused."  But  an  impression  from  the  shoe  of  the  accused  may  be 
made  in  sand  before  the  jury,  to  enable  them  to  compare  it  with  cer- 
tain peculiarities  of  the  footprints  found  at  the  scene  of  the  crime.*' 
Witnesses  who  have  had  experience  in  trailing  men  may  testify  to 
the  difference  between  tracks  made  by  a  person  walking  and  one  run- 
ning, and  that  certain  tracks  in  question  were  made  by  a  man 
running.** 

48.  Harks,  Brands,  and  Illegible  Words. — An  expert  sorveyor  may 
testify  to  his  opinion  that  certain  marked  stones  are  ancient  boundary 
marks ;  and  any  witness,  whether  expert  or  nonexpert,  who  has  been 
accustomed  to  work  with  a  certain  surveyor  and  see  him  mark  the 
boundary  points,  may  testify  to  his  opinion  that  certain  marks  are 
boundary  marks  made  by  that  surveyor.*'  So  one  who  is  familiar 
with  the  marks  or  brands  used  in  a  certain  tirade  may  explain  their 
meaning  to  the  jury.  This  has  been  applied  to  marks  indicating  the 
fineness  of  silver,'"  and  to  catUe-brands  indicating  the  ownership  and 
showing  the  approximate  date  of  the  branding  by  the  appearance  of 
the  brand.*  If  a  paper  is  so  badly  written  or  spelled  that  it  is  difficult 
to  decipher,  as  where  a  date  might  be  read  "January"  or  "July,"  the 
evidence  of  experts  is  admissible  to  assist  the  jury.' 

49.  Interpretation  of  Trade  Terms  and  Computations  from  Account 
Books. — If  words  have  a  peculiar  meaning  or  application  in  a  peculiar 
trade,  persona  familiar  with  cu«h  trade  may  testify  to  such  meaning 
and  thereby  assist  the  jury  or  court  in  interpreting  the  written  or 
verbal  passage  in  which  the  words  occur,  as  whether  certain  work 
constitutes  "repairs"  or  "reconGtruction,"  •  or  that  the  word  "tene- 
ment" as  formerly  used  does  not  include  an  elegant  modem  apartment 
nouse,*  or  even  that  the  word  "room"  as  used  in  an  insurance  policy 
on  a  factory  has  a  special  meaning.*  And  the  meaning  of  abbrevia- 
tions,* or  of  entries  in  books  of  account,'  may  be  explained  to  the  jury 

16.  Parker  ▼.  State,  46  Tex.  Grim.   Pae.  1046,  93  Pac.  337,  12  Ann.  Cas. 
461,  80  S.  W.  1008, 108  A.  8.  R.  1021,   412,  11  L.R.A.(N.S.)  87. 

3  Ann.  Cas.  893.  2.  Dresler  v.  Hard,  127  N.  T.  236, 

17.  Johnson  v.  State,  59  N.  J.  L.   27  N.  E.  823, 12  L.RA.  456. 
535,  37  AU.  949,  39  Atl.  646,  38  LJt A.       Note :  65  L.R.A.  156. 

373.  S.  Vincent  v.  Frelicb,  50  La.  Ana. 

18.  Grant  v.  State  (Te£)  148  8.  W.  378,  23  So.  373,  69  A  S.  R.  436. 
760,  42  L.RA..(N.S.)  428.  4,  Kitching  v.  Brown,  180  N.  Y.  414, 

19.  Barron  v.  Cobleigh,  11  N.  H.  73  N.  E.  241,  70  L.R.A  742. 

557,  35  Am.  Dec.  505;  Doe  v.  Fields  5.  Daniels   v.    Hudson    River    Fin 

52  N.  C.  37,  75  Am.  Dec.  450.  Ins.   Co.,  12  Gush.    (Mass.)    416,  59 

Note:  66  Am.  Dec.  242.  Am.  Dec.  192. 

See  BouNDABiKS,   vol.   3,  pp.   118,  6.  Maurin  v.  Lyon,  69  Minn.  257,  72 

125.  N.  W.  72,  65  A.  S.  R.  568;  Sheldon  v. 

20.  Loveland  v.  Dinnan,  81  Conn.  Benham,  4  Hill  (N.  T.)  129,  40  Am. 
Ill,   70   Atl.    634,    17   LJtt.A.(N.S.)  Dec.  27L 

1119.  7.  Pazton  v.  State,  59  Neb.  460,  81 

I.  State  V.  W<«ey,  75  Kan.  406,  89   N.  W.  383,  80  A.  S.  R.  689. 
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by  those  familiar  with  the  subject.  Where  complicated  books  of  ac- 
count are  in  evidence  and  elaborate  computations  are  necessary  ta 
determine  the  results  and  amounts  evidenced  by  the  books,  an  expert 
may  be  called  upon  to  make  such  computations,  and  state  tliem  to  the 
jury.*  But  his  conclusions  must  not  involve  the  determination  by 
him  of  controverted  questions  either  of  fact  or  of  law;  and  the  as- 
sumptions of  fact,  if  any,  on  which  his  computations  are  based  must 
be  clearly  stated  in  his  evidence,  so  that  the  jury  can  reject  or  modify 
his  results  if  they  do  not  find  proven  the  facta  on  wliich  such  results 
are  based.*  And  it  is  never  proper  for  an  expert  simply  to  testify  that 
the  books  show  certain  facts.  The  books  themselves  must  be  intro- 
duced as  primary  evidence  and  the  testimony  of  the  expert  is  second- 
ary and  explanatory  only.**  Nor  can  usage  control  law  or  change 
the  legal  meaning  of  a  contract.  Thus,  expert  evidence  is  not  admis- 
sible to  contradict  the  plain  language  of  an  insurance  policy  whose 
construction  had  been  settled  by  the  courts.**  So,  if  the  words  are  not 
terms  of  art,  science  or  trade,  and  there  is  nothing  to  show  that  they 
were  not  used  in  their  ordinary  and  plain  meaning,  the  testimony  of 
experts  to  interpret  the  language  is  not  admissible.** 

Material  Strwctwes,  Substances,  and  Causes 

50.  Machinery  and  Mechanics. — No  field, perhaps,  affords  wider  scope 
for  expert  testimony  than  that  of  mechanics  and  machinery,*'  which 
may  be  illustrated  by  the  following  examples  of  matters  as  to  which 
such  testimony  has  been  admitted:  the  operation  of  machinery,** 

8.  Culver  v.  Marks,  122  Ind.  554,  23  So.  179,  35  L.R.A.(N.S.)  789;  Collins 
N.  E.  1086, 17  A.  S.  R.  377,  7  L.R.A.  v.  Benbury,  27  N.  C.  118,  42  Am.  Dee. 
489;  Chica£:o,  St.  L.  &  P.  R.  Co.  v.  155;  Simons  v.  Vulcan  Oil  &  Mining 
Wolcott,  141  Ind.  267,  39  N.  E.  451,  Co.,  61  Pa.  St.  202, 100  Am.  Dec.  628 
50  A.  S.  R.  320;  State  v.  Brady,  100  IS.  Chicago  v.  Seben,  165  111.  371, 
la.  191,  69  N.  W.  290,  62  A.  S.  R.  560,  46  N.  E.  244,  56  A.  8.  R.  245;  Mc- 
36  L.R.A.  693;  Jordan  v.  Osgood,  109  Connell  v.  Osage,  80  la.  293,  45  N.  W. 
Mass.  457,  12  Am.  Rep.  731;  Masonic  550,  8  L.Rj\..  778;  Willitta  v.  Chicago 
Mut.  Ben.  See.  v.  Lackland,  97  Mo.  B.  &  K  C.  R.  Co.,  88  la.  281,  55  N. 
137,  10  S.  W.  895,  10  A.  S.  R.  298;  W.  313,  21  L.R.A.  608;  Hammond  ▼. 
Scott  V.  Astoria  R.  Co.,  43  Ore.  26,  72  Woodman,  41  Me.  177,  66  Am.  Dec. 
Vac  594, 99  A.  S.  R.  710, 62 L.R.A.  543.  219  and  note;  Chamberlain  v.  Dunlop, 

9.  State  V.  Nevada  Cent.  R.  Co.,  28  126  N.  T.  45,  26  N.  E.  966, 22  A.  S.  R. 
Nev.  186,  81  Pac.  99, 113  A.  8.  R.  834.  807;  Evarts  v.  Middlebozy,  63  Vt.  626, 
See  supra,  par.  14.  38  Am.  Rep.  707;  Estey  Organ  Co.  v. 

10.  Mandel  v.  Swan  Land  &  Cattle  Lehman,  132  Wis.  144,  111  N.  W. 
Co.,  154  111.  177,  40  N.  E.  462,  45  A.  1097,  122  A.  8.  R.  951,  11  L.R.A. 
S.  R.  124,  27  L.R.A.  313.  (N.S.)  254. 

11.  Home  Ins.  Co.  v.  Continental  14.  Louisville  ft  N.  R.  Co.  v.  Mar- 
ina. Co.,  180  N.  Y.  389,  73  N.  E.  65,  bury  Lumber  Co.,  132  Ala.  520,  32  So. 
105  A.  S.  R.  772.  745,  90  A.  S.  R.  917;  Kansas  City  Ft. 

12.  Smith  V.  State,  99  Miss.  869,  56  S.  &  M.  R.  Co.  v.  Biaker,  68  Kan.  244, 
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the  danger  involved  therein,^'  and  its  fitnesg  for  the  work  for  which 
it  is  used ;  ^*  the  possibility  of  equipping  locomotives  so  that  they 
will  not  set  fires;  *'  how  far  sparks  will  fly  from  a  locomotive;  **  the 
distance  within  which  a  train,  street  car,  or  loaded  truck  can  be 
stopped,^'  and,  conversely,  the  deduction  of  the  speed  of  a  train  from 
the  time  required  to  stop  it ;  *<*  the  strength  and  fitness  of  timbers  or 
other  material ;  ^  the  effect  which  would  be  produced  by  certain  me- 
chanical operation; '  the  result  of  defects  in  machinery;  *  the  value 
of  testing  wheels  by  the  hammer  to  discover  breaks ;  *  the  comparative 
safety  of  end  and  side  ladders  as  means  for  passage  from  one  freight 
ear  to  another  where  the  cars  are  of  different  height; '  and  the  differ- 
ence between  the  sound  of  a  shot  from  a  rifle  and  the  report  of  a  shot- 
gun.* The  admissibility  of  such  opinions  rests  on  the  subject  matter 
being  beyond  the  competence  of  untrained  persons,  and  the  opinion  of 
a  nonexpert  as  to  the  fitness,  capabilities,  and  operation  of  machinery 
is  not  admissible,'  though  in  some  cases  a  competent  witness  is  spoken 
of  as  a  nonexpert,  being  qualified  only  by  practical  experience.*    If 


76  Pae.  71, 1  Ann.  Cas.  883,  64  L.BA. 
81. 

16.  Gnndlach  ▼.  Schott,  192  Dl.  609, 
81  N.  E.  332,  85  A.  S.  R.  348;  Brands 
V.  St.  Louis  Car  Co.,  213  Mo.  698, 112 
S.  W.  511, 18  L.R-A..(N.S.)  701;  Max- 
son  V.  J.  I.  Case  Threshing  Mach.  Co., 
81  Neb.  546,  116  N.  W.  281, 16  L.R.A. 
(N.S.)  963. 

16.  Adams  Mach.  Co.  v.  Turner,  162 
Ala.  351,  50  So.  308, 136  A.  S.  R.  28; 
Cooke  V.  England,  27  Md.  14,  92  Am. 
Deo.  618;  Seatteigood  v.  Wood,  79  N. 
Y.  263,  35  Am.  Rep.  515. 

17.  Atchison  T.  &  S.  F.  R.  Co.  v. 
Stanford,  12  Kan.  354,  15  Am.  Rep. 
362. 

18.  Potter  V.  Grand  Trunk  Western 
R.  Co.,  157  Mich.  216,  121  N.  W.  808, 
22  LJt.A.(N.S.)  1039  and  note. 

19.  Alabama  G.  S.  R.  Co.  v.  Bur- 

rs,  119  Ala.  556,  25  So.  251,  72  A. 
R.  943;  Atlanta  &  C.  Air-Line  R. 
Co.  V.  Gravitt,  93  Ga.  369,  20  S.  E. 
550,  44  A.  S.  R.  145,  26  L.RJl.  553; 
Lyons  v.  Metropolitan  St.  R.  Co.,  253 
Mo.  143,  161  S.  W.  726,  Ann.  Caa. 
1915B  508;  Tergy  v.  Helena  Light  & 
R.  Co.,  39  Mont.  213, 102  Pac.  310, 18 
Ann.  Cas.  1201;  Harmon  t.  Columbia 
&  G.  R.  Co.,  32  S.  C.  127, 10  S.  E.  877, 
17  A.  S.  R.  843. 
Note:  17  A.  S.  R.  845. 

20.  Weller  v.  Chicago,  M.  ft  St.  P. 
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R.  Co.,  164  Mo.  180,  64  S.  W.  141,  86 
A.  S.  R.  592. 

1.  Consolidated  Stone  Co.  ▼.  Will- 
iams, 26  Ind.  App.  131,  67  N.  E.  658, 
84  A.  8.  R.  278  and  note;  Swett  v. 
Shumway,  102  Mass.  365,  3  Am.  Rep. 
471. 

2.  Judson  V.  Giant  Powder  Co.,  107 
CaL  649, 40  Pao.  1020,  48  A.  S.  R.  146, 
29  L.R>A.  718. 

5.  Moore  v.  Kenookee  Township,  75 
Mich.  332,  42  N.  W.  944,  4  Lil.A.  555 
and  note;  Moon  v.  Northern  Pac.  R. 
Co.,  46  Minn.  106,  48  N.  W.  679,  24 
A.  S.  R.  194. 

Note:  41  L.R.A.  153. 

4.  Pittsburg,  C,  C.  &  St.  L.  B.  Co. 
V.  Sheppard,  56  Ohio  St.  68,  46  N.  E. 
61,  60  A.  S.  B.  732. 

6.  Kansas  City  Southern  R.  Co.  ▼. 
LesUe,  112  Ark.  305,  167  S.  W.  83, 
Ann.  Cas.  1915B  834 

6.  Hunter  v.  State,  54  Tex.  Crim. 
224,  114  S.  W.  124,  130  A.  S.  R. 
887. 

7.  Sisson  V.  Cleveland  &  T.  R.  Co., 
14  Mich.  489,  90  Am.  Dec.  252;  Nor- 
folk &  Portsmouth  Traction  Co.  v. 
Ellington,  108  Va.  245,  61  S.  E.  779, 
17  L.BA.(N.S.)  U7;  Stewart  v. 
Everts,  76  Wis.  35,  44  N.  W.  1092,  20 
A.  S.  R.  17. 

8.  Alabama  G.  S.  R.  Co.  v.  Yar- 
brough,  83  Ala.  238,  3  So.  447,  3  A. 
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the  offered  testimony  is  in  relation  to  a  matter  requiring  no  special 
knowledge,  opinion  evidence,  either  expert  or  nonexpert,  is  not  admis- 
sible; the  facts  should  be  described  to  the  jury  and  the  conclusion 
left  for  them  to  draw.*  But  the  improper  admission  of  such  testi- 
mony is  not  ground  for  a  new  trial  where  its  effect  is  merely  to 
establish  a  matter  of  which  the  court  takes  judicial  notice.***  The  speed 
of  a  locomotive,  automobile,  or  other  moving  vehicle  is  generally 
held  a  proper  subject  of  estimate  by  a  nonexpert  observer,  this  being 
a  matter  of  observation  rather  than  of  expert  opinion,**  from  which 
it  follows  that  one  who  has  not  had  proper  opportunity  for  observation 
cannot  testify  as  to  such  matter.** 

51.  Hatters  of  Agricultural  Knowledge. — Farmers,  gardeners,  and 
stockmen  are  competent  as  experts  to  testify  to  mattery  of  opinion  re- 
quiring peculiar  knowledge  of  their  particiilar  callings.  Thus  it  is 
held  that  a  farmer  or  gardener  is  competent  to  express  an  opinion 
whether  or  not  drainage  is  necessary  to  fit  certain  land  for  cultivation  ; 
a  farmer  of  experience  is  competent  to  say  what  land  would  produce 
if  irrigated ;  to  give  an  opinion  as  to  the  proper  method  of  using  a  fer- 
tilizer with  which  he  is  familiar ;  or  to  estimate  the  gain  in  weight  per 
day  of  a  breed  of  hogs  with  which  he  is  acquainted.  And  it  has  been 
held  also  that  an  experienced  farmer  or  dairyman  was  competent  to 
say  whether  milk  had  been  adulterated  with  water.  But  an  opinion  of 
an  experienced  farmer  that  a  wagon  was  loaded  with  hay  so  as  to  be 
unsafe  on  an  ordinary  road  was  rejected,  the  question  being  regarded 
as  not  one  of  science  or  skill.  An  expert  stockman  may  give  an 
opinion  as  to  how  many  hands  are  required  to  drive  a  herd  of  mules ; 
or  as  to  the  weight  of  cattle;  or  may  testify  to  the  effect  upon  catUe 
of  railroad  trains  disturbing  them  while  grazing.*'     A  farmer  has 


S.  R.  716;  McRorie  v.  Uonroe,  203 
N.  T.  426,  96  N.  E.  724,  Ann.  Cas. 
1913B  94. 

9.  Kanffman  v.  Maier,  94  Cal.  269, 
29  Pac.  481,  18  LJI.A.  124;  Limberg 
V.  Glenwood  Lumber  Co.,  127  Cal.  598, 
60  Pac.  176,  49  L.BA.  33;  Coe  v.  Van- 
Why,  33  Colo.  315,  80  Pae.  894,  8 
Ann.  Cas.  652. 

10.  Braasch  v.  Michigan  Stove  Co., 
153  Mich.  652,  118  N.  W.  366,  20 
L.R.A.(N.S.)  600. 

11.  Wolfe  V.  Ives,  83  Conn.  174,  76 
Ail.  526,  19  Ann.  Caa.  752  and  note; 
Evansville  &  T.  H.  R.  Co.  v.  Crist,  116 
Ind.  446, 19  N.  E.  310,  9  A.  S.  R.  865, 
2  L.R~A..  450;  Atchison  T.  &  3.  P. 
R.  Co.  V.  HoUoway,  71  Kan.  1,  80  Pac. 
31, 114  A.  S.  R.  462;  Miller  v.  Jenness, 
84  Kan.  608,  114  Pac.  1052,  34  L.RJ^.. 


(N.8.)  782;  Binder  v.  St.  Lonis  Tran- 
sit Co.,  189  Mo.  107,  88  S.  W.  648,  5 
L.RA,(N.S.)  186;  Moon  v.  St.  Louis 
Transit  Co.,  237  Mo.  425,  141  S.  W. 
870,  Ann.  Cas.  1913A  183  and  note 
relating  to  trains  and  street  ears; 
Lyons  v.  Metropolitan  St.  R.  Co.,  253 
Mo.  143,  161  S.  W.  726,  Ann.  Cas. 
1915B  608;  Bracken  v.  Pennsylvania 
R.  Co.,  222  Pa.  St,  410,  71  Atl.  926, 
34  L.R.A.(N.S.)  790  and  note;  Dugan 
V.  Arthurs,  230  Pa.  St.  299,  79  Atl. 
626,  34  L.R.A.(N.S.)  778  and  note; 
Tecklenburg  y.  Everett,  R.  Light  A 
Water  Co.,  59  Waah.  384,  109  Pac 
1036.  34  L.R.A.(N.S.)  784  and  nota. 

12.  Lederman  v.  Pennsylvania  R.  R. 
Co.,  165  Pa.  St  118,  30  AtL  725,  44 
A.  S.  B.  644. 

IS.  Note :  66  Am.  Dee.  244. 
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been  permitted  to  testify  whether  a  crop  of  com  was  mature  and  ready 
to  cut." 

52.  Physical  Cattsatloii;  Dangerous  Places  and  Hacbinery;  Ifni- 
lances. — ^A  eompetent  expert  in  the  relevant  field  may  testify  to  the 
mechanical  cauaes/*  as  that  the  drying  up  of  a  well  was  due  to  blast- 
ing operations  on  adjoining  land.**  So  one  who  is  accustomed  to 
shipping  and  caring  for  live  stock  may  testify  to  the  probable  cause 
of  the  bruised  and  injured  condition  in  which  they  were  found  at  the 
end  of  the  journey.*'  Expert  opinion  is  very  liberally  admitted  in 
this  connection,  with  a  strong  tendency  towards  admitting  also  non- 
expert testimony  where  the  witness  has  had  special  opportunities  for 
observation.**  But  not  even  experts  will  be  permitted  to  testify  as  to 
causation  where  the  facts  are  so  simple  that  the  jury  do  not  need  as- 
sistance.*' And  under  a  strict  application  of  the  rule  against  opin- 
ion evidence  on  the  ultimate  facts,  the  opinion  can  be  only  as  to  what 
might  have  caused  the  accident,  and  not  what  did  cause  it.***  A  simi- 
lar class  of  evidence,  admissible  when  offered  by  experts  competent  to 
judge  of  the  machinery  or  structure  in  question,  relates  to  the  dan- 
gerous character  of  places  *  or  machinery.'  And  while  a  nonexpert 
is  generally  incompetent  to  testify  as  to  such  matters,*  his  testimony 
may  be  admissible  under  the  collective  fact  rule,*  as  that  a  certain 
trestle  was  a  dangerous  place  for  a  train  to  stop,  the  witness  being  a 
section  hand.*  The  rule  having  particular  application  in  this  con- 
nection is,  that  where  mere  descriptive  language  is  inadequate  to  con- 
vey to  the  jury  the  precise  facts,  or  their  bearing  on  the  issue,  a  witness 
may  be  allowed  to  supplement  his  description  by  his  opinion,  to  put 
the  jury  in  position  to  determine  the  facts  in  issue;  but,  when  the 
circumstances  are  such  that  they  can  be  fully  and  accurately  described 
to  the  jury,  and  their  bearing  on  the  issue,  estimated  by  persons  with- 

14.  Richards  v.  Knight,  78  la.  69,  1.  Dardanelle    Pontoon    Bridge    & 

42  N.  W.  584,  4  L.R.A.  453.  Turnpike  Co.  v.  Groom,  95  Ark.  284, 

16.  Drouin  v.  Wilson,  80  Vt.  335,  67  129  S.  W.  280,  30  L.R.A.(N.S.)  360; 

Atl.  825, 13  Ann.  Cas.  93.  Cross  v.  Lake  Shore  &  M.  S.  R.  Co., 

Note:  29  L.R.A.  345.  69  Mich.  363,  37  N.  W.  361,  13  A.  S. 

16.  Patrick  v.  Smith,  75  Wash.  407,  R.  399. 

134  Pac.  1076,  48  L.R.A.(N.S.)  740.  Notes:  51  L.R.A.  564;  7  Ann.  Cas. 

17.  Schaeffer  v.  Philadelphia  &  R.   463. 

R.  R.  Co.,  168  Pa.  St  209,  31  Atl.  1088,  2.  Comer  v.  Hitter  Lumber  Co.,  59 

47  A.  S.  R.  884.  W.  Va.  688,  53  S.  E.  906,  8  Ann.  Cas. 

18.  Note:  L.R.A.1915A  1015  et  seq.  1105,  6  L.Rj^..(N.S.)  652. 

19.  People  v.  Grutz,  212  N.  Y.  72,  3.  Anne  Arundel   County  v.  State, 
105  N.  E.  843,  L.R.A.1915D  229.  107  Md.  210,  68  AtL  602,  14  LJI.A. 

20.  Sever  v.  Minneapolis  &  St.  L.  R.  (N.S.)  452. 

Co.,  156  la.  664,  137  N.  W.  937,  44       4.  See  supra,  par.  «. 
L.R.A.(N.S.)  1200;  Cumberland  Tel-       5.  Alabama  Mineral  R.  Co.  v.  Jones, 
enhone,  etc.,  Co.  v.  Peacher  Mill  Co.,  114  Ala.  519,  21  So.  507,  62  A.  S.  E. 
129  Tenn.  374, 164  S.  W.  1145,  L.R.A.   121  and  note. 
1915A  1045.    See  supra,  par.  14. 

633 


Digitizi 


ed  by  Google 


i  53  EXPERT  AND  OPINION  EVIDENCE  U  E.  C.  L. 

out  special  knowledge  or  training,  opinions  of  witnesses,  expert  or 
other,  are  inadmissible.'  Nonexpert  evidence  that  a  street  was  in  a 
dangerous  condition  has  been  held  admissible,^  though  on  this  ques- 
tion the  decisions  are  conflicting.^  So,  a  nonexpert,  if  he  is  acquaint- 
ed with  the  condition  of  certain  real  property,  may,  after  describing 
the  situation  in  detail,  state  his  opinion  as  to  whether  it  was  a  nui- 
sance to  the  neighbors;  •  but  there  is  also  authority  to  the  contrary." 
And  so  it  has  been  held  that  a  nonexpert  may  be  asked  what  effect 
certain  drainage  would  have  upon  the  public  health,**  but  likewise 
with  authority  to  the  contrary.** 

53.  Quality  of  Merchandise;  Intoxicating  Liquors;  Ph3rsical  or 
Chemical  Changes. — ^When  the  quality  of  merchandise  sold  or  ten- 
dered under  a  contract  of  sale  is  in  question,  it  is  customary  to  intro- 
duce the  article  itself  or  samples  of  it  for  examination  by  the  jury. 
But  it  is  evident  that  if  the  article  is  one  beyond  the  competency  of  the 
jury  to  pass  upon  accurately,  the  exhibits  should  be  supplemented  by 
the  testir  ony  of  experts  as  to  whether  the  article  in  question  was  of 
merchantable  quality,  or  in  compliance  with  the  sample.  Such  ex- 
pert testimony  is  indispensable  when  the  article  in  question  is  one 
requiring  scientific  examination,  such  as  chemicals,  or  certain  food 
products,  as  milk,  and  it  has  been  held  indispensable  even  as  applied 
to  hay,  on  the  ground  that  the  jury  could  not  be  assumed  to  be  com- 
petent to  pass  upon  its  quality.**  Similarly,  though  not  without  con- 
flict, the  result  of  the  use  of  fertilizer  has  frequently  been  received  in 

6.  Smuggler    Union    Min.    Co.    v.  Bridge  Co.,  127  Wis.  650,  106  N.  W. 

Broderick,  25  Colo.  16,  53  Pac.169,  1081,  7  Ann.  Gas.  458. 

71  A.  S.  R.  106;  Siegel-Cooper  &  Co.  7.  Baltimore  &  L.  T.  Co.  v.  Cassell, 

V.  Trcka,  218  lU.  569,  75  N.  E.  1053,  66  Md.  419,  7  Atl.  805,  59  Am.  Rep. 

109  A.  S.  R.  302,  2  L.R.A.(N.S.)  647  175;  Beatty  v.  Gihnore,  16  Pa.  St.  463, 

(the  head  note  to  this  case  in  109  A.  55  Am.  Dec.  514. 

S.  R.  reverses  the  actual  ruling  of  the  8.  Herndon  v.  Salt  Lake  City,  34 

court) ;  Duncan  v.  Atchison,  T.  &  S.  Utah  65,  95  Pac.  646, 131  A.  S.  B.  827. 

F.  R.  Co.,  86  Kan.  112,  119  Pac.  356,  Note:  59  Am.  Rep.  176. 

51  LJl.A.(N.S.)  565  and  note  (cover-  9.  Adler  v.  Pruitt,  169  Ala.  213,  53 

ing  the  entire  topic  of  opinion  evi-  So.  315,  32  L.R.A.(N.S.)  889;  Kearney 

dance  as  to  the  safety  of  places  or  ap-  v.  Farrell,  28  Conn.  317,  73  Am.  Dee. 

pliances) ;    Harris   v.   Clinton   Town-  677. 

ship,  64  Mich.  447,  31  N.  W.  425,  8  10.  Moses  v.  United  States,  16  App. 


A.  S.  R.  842;  Anderson  v.  Fielding,  92   Cas.  (D.  C.)  428,  50  L.E.A.  632. 

Minn.  42,  99  N.  W.  357,  104  A.  S.  R.   generaUy,  Nuisances. 

665;  Hurst  v.  Kansas  City,  P.  &  O.       11.  Bennett  v.  Meehan,  83  Ind.  566, 

R.  Co.,  163  Mo.  309,  63  S.  W.  695,  85  43  Am.  Rep.  78. 

A.  S.  R.  639;  Graham  t.  Pennsylvania       12.  Lnning  v.  State,  2  Pin.  (Wis.) 

Co.,  139  Pa.  St.  149,  21  Atl.  161,  12  215,  1  Chand.    (Wis.)    178,  62  Am. 

L.R.A.  293  and  note;  Siegler  v.  Mell-   Dec.  153. 

inger,  203  Pa.  St.  256,  52  Atl.  175,  93       13.  Tr^:o  v.  Arave,  20  Idaho  38, 116 

A.  S.  R.  767;  McKim  v.  Philadelphia,  Pac.  119,  85  L.RA.(N.S.)  1021  and 

217  Pa.  St.  243,  66  Atl.  340, 19  L.R.A.   note. 

(N.S.)    506;    Hamann   v.   Milwaukee 
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evidence  on  an  issue  as  to  its  quality.**  The  intoxicating  quality  of 
a  beverage  may  be  proved  by  the  testimony  of  any  witness,  though 
he  is  not  technically  an  expert,  provided  he  is  shown  to  have  had 
personal  experienoe  or  made  observations  such  as  enable  him  to  form 
an  opinion.**  So,  also,  those  who  have  adequate  knowledge,  derived 
oithier  from  study  or  practical  experience,  may  state  their  opinions  as 
to  the  physical  or  chemical  clianges  which  take  place  in  certain  sul)- 
stances  from  tlie  lapse  of  time  or  other  cauees,  such  as  the  effect  on 
condensed  milk  of  trausferring  it  from  refrigerator  to  box  cars  and 
carrying  it  a  long  distance  in  the  latter,*'  or  whether  egg  meats,  hav- 
ing once  been  solidly  frozen,  will  thaw  at  a  temperature  below  ordi- 
nary freezing  point.*'  But  it  has  been  held  improper  to  permit  a 
physician  to  testify  that  it  would  bo  impos.«iblc  to  recognize  a  human 
head  after  preservation  for  a  certain  time  in  alcohol,  after  other  wit- 
nes^es  had  tciitilied  to  such  recognition,  and  that  he  should  have  stated 
the  changes  that  would  have  taken  place  and  left  the  inference  to 
the  jury.*"* 

54.  Identification  of  Blood  and  Powder  Stains,  Hair,  and  Odors. — 
While  expert  testimony  is  often  used  to  identify  blood  or  bloodstain?" 
by  chemical  analysis,  or  to  distinguish  by  the  microscope  between 
human  and  animal  blood,  the  identification  of  a  substance  as  blood 
has  often  been  permitted  to  be  made  by  a  nonexpert.  There  are  many 
substances  which  are  commonly  known  in  regard  to  which  a  witness 
may  testify,  though  he  is  unacquainted  with  their  ingredients  or 
chemical  properties.  Many  of  these  would  be  more  familiar  to  those 
who  had  occasion  to  notice  them  frequently  than  to  others,  and  hence 
they  could  testify  more  directly  and  positively  in  regard  to  the  same. 
But  to  hold  that  no  one  but  an  expert  or  a  scientific  person  should  be 
allowed  to  speak  on  such  subjects  would  be  establishing  a  stricter  rule 
than  is  authorized  by  law.  Wliile,  then,  inexperienced  persons  and 
those  comparatively  ignorant  may  be  able  to  testify  in  reference  to 
such  substances,  the  weight  to  be  given  to  their  evidence  must  of  course 
depend  ujion  the  "circumstflnces  and  their  knowledge  of  the  matter. 
The  existence  of  blood  in  large  quantities,  and  where  the  stains  are 
recent  and  markod,  may  be  distinguished  by  most  persons;  and  while 
it  is  more  dilMcult  to  discover  the  character  of  a  few  drops  or  a  smaller 
quantity,  it  docs  not  necossririly  follow  that  those  who  from  experience 
and  observation  have  become  familiar  with  the  appearance  of  blood 
cannot  testify  to  its  reality  as  a  matter  of  fact.*'    A  nonexpert  has 

14    Hampton    Gunno    Co.    v.    Hill  N.  K.  911,  67  A.  S.  R.  238. 

Live-Stock  Co..  168  N.  C.  442,  84  S.  '17.  Stewart  v.  Henniiigsen  Produec 

E.  774,  L.R.A.1015D  87.")  and  note.  Co.,  88  Kan.  521,  129  Pac.  181.  Ann. 

15.  Case  v.  St.ite,  87  Ala.  17,  6  So.  Ctm.  1914B  701,  50  L.R.A.(N.S.)  111. 
118,  4  L.R.A.  380.  18.  State  v.  Vincent,  24  la.  570,  !!5 

16.  St.  I^nis  S.  W.  R.  Co.  v.  Elj?in  Am.  Dec.  753. 

Condensed  Milk  Co.,  175  111.  557,  51       19.  Johnson  v.  State,  88  Neb.  56.'), 
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been  allowed  to  give  his  opinion  as  to  the  direction  from  which  blood 
flowed,  judging  from  the  appearance  and  shape  of  the  stain.**  The 
same  general  ruling  has  been  made  as  to  powder  stains.*  So,  on  trial 
of  an  indictment  for  murder,  testimony  of  a  non^pert  has  been  re- 
ceived to  the  effect  that  hair  on  a  club  appeared  to  the  naked  eye  to  be 
human  hair  and  resembled  the  hair  of  the  deceased ; '  and  also  that 
hair  found  on  a  fence  near  the  place  of  the  murder  was  from  the  horse 
which  the  accused  was  riding  at  the  time.*  On  the  other  hand,  it  was 
held  in  one  case  that  an  expert  who  had  studied  the  subject  of  human 
hair  and  had  made  a  microscopic  comparison  of  the  hair  of  a  victim  of 
a  murderer  with  that  found  on  the  bloody  wheelbarrow  of  the  accused, 
could  not  testify  that  in  his  opinion  both  specimens  were  from  the 
same  head,  but  that  he  must  describe  the  characteristics  of  each  speci- 
men to  the  jury  and  leave  it  to  them  to  draw  the  conclusion ;  ♦  and  it 
has  elsewhere  been  declared  that  comparison  of  hair  is  not  a  matter 
for  expert  testimony.'  The  identification  of  an  odor  as  that  of  a  cer- 
tain drug  or  poison  may  be  made  and  testiiied  to  by  any  person 
familiar  with  the  drug  in  question.* 

Valxiet 

55.  Valne  of  Real  and  Personal  Property  Generally. — In  no  class 
of  cases  is  opinion  testimony  more  absolutely  indispensable  than  in 
determining  the  value  of  property.  It  is  evident  that  a  court  or  jury 
would  hardly  be  able  to  determine  the  value  of  a  house,  a  lot  of  land, 
a  horse,  or  any  other  property,  from  the  most  minute  description  of 
it.'    This  rule  applies  to  both  realty  *  and  personalty,*  provided,  of 

130  N.  W.  282,  Ann.  Gas.  1912B  965;  Am.  Rep.  156;  Sargent  v.  Merrima*, 

Greenfield  v.  People,  85  N.  Y.  75,  39  196  Mass.  171,  81  N.  E.  970,  124  A.  S. 

Am.  Rep.  636.  R.  528, 11  L.R.A.(N.S.)  996  and  note; 

20.  Com.  V.   Sturtivant,  117  Mass.  Roberts  v.  New  York  El.  R.  Co.,  128 

122,  19  Am.  Rep.  401.  N.  Y.  455,  28  N.  E.  486, 13  L.R.A.  499 ; 

1.  Dabney  v.  State,  113  Ala.  38,  21  Kellogg  v.  Eranser,  14  Serg.   &   R. 
So.  211,  59  A.  S.  R.  92.  (Pa.)  137, 16  Am.  Dec.  480;  Griswold 

2.  Note:  46  Am.  Dec.  735.  v.  Gebbie,  126  Pa.  St.  353,  17   Atl. 

3.  Grumes  v.  State,  28  Tex.  App.  673, 12  A.  S.  R.  878;  Gainesville,  etc., 
516, 13  S.  W.  868,  19  A.  S.  R.  853.  Ry.  Go.  v.  Hall,  78  Tex.  169, 14  S.  W. 

4.  Knoll  V.  State,  55  Wis.  249,  12  259,  22  A.  S.  R.  42  and  note,  9  L.R.A. 
N.  W.  369,  42  Am.  Rep.  704.  298;  Blair  v.  Charleston,  43  W.  Va. 

5.  Watt  V.  People,  126  Dl.  9,  18  N.  62,  26  S.  E.  341,  64  A.  S.  R.  837,  35 
E.  340,  1  L.R.A.  403.  L.R.A.  852. 

6.  State  V.  Buck,  88  Kan.  114,  127  Note:  19  A.  S.  R.  460. 

Pac.   631,   Ann.   Gas.  1914B  730,  42  9.  Chicago,  etc.,  R.  Co.  v.  Calumet 

L.R.A.(N.S.)  854;  State  v.  Hyde,  23A  Stock  Farm,  194  111.  9,  61  N.  E.  1095, 

Mo.  200,  136  S.  W.  316,  Ann.  Gas.  88  A.  S.  R.  68;  Vandine  v.  Burpee,  13 

191 2D  191.  Mete.   (Mass.)  288,  46  Am.  Dec.  733 

7.  See  generally,  Damagbs,  vol.  8,  and  note;  Bowers  v.  Horen,  93  Mich, 
p.  643  et  aeq.  420,  53  N.  W.  535,  32  A.  S.  R.  513 

8.  Yost  v.  Conroy,  92  Ind.  464,  47  and  note,  17  L.R.A.  773;  Gantling  v. 
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course,  it  is  value  as  distinguished  from  cost  that  is  in  issue,**  and  pro- 
vided, further,  that  the  question  of  value  is  not  conclusively  deter- 
mined by  other  controlling  considerations,  as  in  an  action  against  a 
sheriflF  for  making  an  insufficient  levy  of  an  execution,  wherein 
the  result  of  the  sale  is  ordinarily  deemed  to  be  the  best  evidence 
of  the  value  of  the  property  seized.**  As  to  realty  it  has  been  held  that 
the  witness  may  support  his  testimony  by  describing  the  location  of  the 
property  and  its  advantages,  etc.,  and  may  likewise  be  cross-examined 
on  the  same  matters;  *'  though  it  has  also  been  held  that  he  should 
not  be  allowed  to  give  details  on  his  examination  in  chief,  but  only  on 
cross-examination.*'  The  chief  difficulty  encountered  with  this  class 
of  evidence  is  in  drawing  the  proper  line  between  admissible  opinion 
and  mere  conjecture.**  Thus,  on  the  question  as  to  the  admissibility 
of  opinions  as  to  what  would  be  the  value  of  certain  real  property  if  a 
certain  railroad  had  not  been  built,  there  are  cases  pro  *•  and  con.** 
A  witness  has  been  allowed  to  state  what  a  shipment  of  live  stock 
would  have  been  worth  at  their  destination  if  they  had  arrived  in  good 
order.*'  So  also  a  farmer  may  state  the  present  value  of  an  imma- 
ture crop,  provided  he  gives  the  basis  of  his  estimate.**  Competent 
witnesses  may  give  their  opinion  of  the  value  of  intangible  property, 
such  as  a  franchise  or  lease,  stating  the  elements  on  which  they  base 
their  estimate  so  that  the  jury  can  determine  what  weight  to  give  to 
it.**  And  the  value  of  the  use  of  either  real  or  personal  property  is 
also  a  proper  and  frequent  subject  of  opinion  evidence.**  Opinion 
testimony,  even  thiit  of  experts,  as  to  the  value,  does  not  differ  in 
principle  from  the  like  evidence  on  other  subjects;  the  opinions  are 
not  conclusive,  and  the  jury  should  weigh  them  by  reference  to  all  the 


Hannibal,  etc.,  R.  Co.,  64  Mo.  385,  14  16.  Roberts  ▼.  New  York  El.  R.  Co., 

Am.  Rep.  476;  State  v.  Pike,  49  N.  H.  128  N.  Y.  455,  28  N.  E.  486, 13  L.R.A. 

399,  6  Am.  Rep.  533,  overruled  on  an-  499;  Kernochan  v.  New  York  El.  R. 

other  point  by  Hardv  v.  Merrill,  56  Co.,  130  N.  Y.  651,  29  N.  E.  245,  14 

N.  H.  227,  22  Am.  Rep.  441;  Houston,  L.R.A.  673. 

etc,  B.  Co.  v.  Burke,  55  Tex.  323,  40  17.  Missouri  Pae^Ry.  Co.  v.  Fagan, 


Am.  Rep.  808, 


10.  San   Di^fo  Water   Co.  v.   San   776,  2  L.R.A.  75. 


72  Tex.  127,  9  S.  W.  749, 13  A.  S.  R. 


Diego,  118  Cal.  556,  50  Pac.  633,  62  A. 
S.  R.  261,  38  L.R.A.  460. 

11.  French  v.  Snyder,  30  111.  339, 
83  Am.  Dec.  193.    See  Sheriits. 

12.  Little    Rock    Junction    Ry.    v. 


18.  Chicago,  etc.,  B.  Co.  v.  Johnson, 
25  Okla.  760,  107  Pac.  662,  27  LJI.A. 
(N.S.)  879. 

19.  Sullivan  v.  Lear,  23  Fla.  463,  2 
So.  846,  11  A.  S.  R.  388;  Chamber- 


Woodruff,  49  Ark.  381.  5  8.  W.  792,   lain  v.  Dunlop,  126  N.  Y.  45,  26  N.  E. 


4  A.  S.  R.  51. 
13.  Harris  v.  Schuylkill  River  E.  S. 


966,  22  A.  S.  R.  807. 
20.  Brownell   v.    Chapman,   84   la. 


R.  Co.,  141  Pa.  St.  242,  21  Atl.  590,   504,  51  N.  W.  249,  35  A.  S.  R.  326; 


23  A.  S.  R.  278 

14.  See  supra,  par.  13. 

16.  Blagen   v.   Thompson,   23   Ore. 
239,  31  Pac.  647,  18  L.R.A.  315. 


Fitchburg  R.  Co.  v.  Freeman,  12  Gray 
(Mass.)  401,  74  Am.  Dec.  600. 
Note:  44  LJl.A.(N.S.)  601-601. 
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other  facts  and  circumstances  in  evidence,  and  judge  of  their  weight 
and  value  by  their  own  common  sense  and  general  knowledge  of  the 
subject.* 

56.  Competency  to  Testify  to  Property  Values. — In  regard  to  prop- 
erty value,  the  standard  of  qualification  of  the  witness  cannot  usually 
be  fixed  very  high.  Not  only  are  professional  appraisers  or  dealeni 
in  the  class  of  property  in  question  competent  as  witnesses,  but  also 
others  who  have  bought  and  sold  similar  property,'  or  who  know  the 
prices  paid  therefor,'  even  though  that  knowledge  is  based  on  sec- 
ondary evidence,*  provided,  of  course,  they  are  familiar  with  the 
property  in  question.'  Such  witnesses  are  not,  like  experts,  supposed 
to  have  science  and  skill  superior  to  that  of  the  jurors,  but  have  a 
knowledge  of  the  particular  facts  which  the.  jurors  have  not.*  And 
under  a  statute  providing  that  anyone  placing  insurance  on  property 
is  presumed  to  know  its  value,  and  penalizing  overinsurance,  it  has 
been  held  that  an  agent  who  places  insurance  is  competent  to  testify  as 
to  the  value  of  the  property.^  In  some  cases  even  a  general  familiarity 
with  the  property,  without  specific  knowledge  of  sales  or  prices,  has 
been  held  sufficient  to  qualify  a  witness.^  But  this  liberal  rule  has 
been  condemned,*  and  certainly  the  witness  must  show  some  source 
of  knowledge  of  the  values  in  question,^^  his  bare  declaration  that  he 

1.  Note :  42  L.R A.  767.  Neale,  78  Gal.  63, 20  Pac.  372, 3  L.R.A. 

2.  St.  Louis,  etc.,  By.  Co.  v.  Chap-  83;  Parsons  v.  latehfleld  County  Hos- 
man,  38  Kan.  307,  16  Pae.  695,  6  A.  pital,  80  Conn.  525,  69  Atl.  352,  16 
S.  R.  744;  Smith  v.  Library  Board,  58  L.R.A.(N.S.)  1038;  Idaho-Western  R. 
Minn.  108,  59  N.  W.  979,  25  L.R.A.  Co.  v.  Columbia  Conference,  etc.,  20 
280;  Hangen  v.  Hachemeister,  114  N.  Idaho  568,  119  Pac.  60,  38  L.R.A. 
Y.  566,  21  N,  E.  1046, 11  A.  S.  R.  691,  (N.S.)  497;  Chicago,  etc.,  R.  Co.  v. 
5  L.R.A.  137;  Seattle,  etc.,  R.  Co.  v.  Heidenreieh,  254  111.  231,  98  N.  E.  567, 
Roeder,  30  Waah.  244,  70  Pac  498,  94  Ann.  Cas.  1913C  266;  State  v.  Finch, 
A.  S.  R.  864.  70  la.  316,  30  N.  W.  578,  59  Am.  Rep. 

3.  White  v.  Hermann,  51  HI.  243,  443;  Leroy,  etc.,  R.  Co.  v.  Ross,  40 
99  Am.  Dec.  543;  Anderson  v.  Chica-  Kan.  598,  20  Pac.  197,  2  L.R.A.  217 
go,  etc.,  R.  Co.,  84  Neb.  311,  120  N.  and  note;  Cochrane  v.  Com.,  175  Mass. 
W.  1114,  133  A.  S.  R.  626;  Morrison  299,  56  N.  E.  610,  78  A.  S.  R.  491; 
V.  Watson,  101  N.  C.  332,  7  8.  E.  795,  Long  v.  Pruyn,  128  Mich.  57,  87  N.  W. 
1  L.R.A.  833.  88,  92  A.  S.  R.  443;  Jones  v.  Erie, 

4.  Alabama  Consolidated  Coal,  etc..  etc.,  R.  Co.,  151  Pa.  St  30, 25  Atl.  134, 
Co.  v.  Turner,  145  Ala.  639,  39  So.  31  A.  S.  R.  722  and  note,  17  L.R.A. 
603, 117  A.  S.  R.  61.  758;  Guyandot  Valley  Ry.  Co.  v.  Bus- 

6.  Gallagher  v.  Kemmerer,  144  Pa.  kirk,  57  W.  Va.  417,  50  8.  E.  521, 110 

St.  509,  22  Atl.  970,  27  A.  S.  R.  673  A.  S.  R.  785. 

and  note;  Enos  v.  St.  Paul  F.,  etc..  Notes:  88  Am.  Dec.  118;  19  A.  S. 

Ins.  Co.,  4  S.  D.  639,  59  N.  W.  919,  R.  460. 

46  A.  S.  R.  796.  9.  Laing  v.  United  New  Jersey  R., 

6.  Note:  46  Am.  Dec.  735.  etc,  Co.,  54  N.  J.  L.  576,  25  Atl.  409, 

7.  Rasmussen  v.  North  Coast  Fire  33  A.  S.  R.  682. 

Ins.  Co.,  83  Wash.  569,  145  Pac  610,  10.  Adler  v.  Pruitt,  169  Ala.  213,. 
L.R.A.1915C  1179.  53  So.  315,  32  L.R.A. (N.S.)  889;  San 

8.  San    Diego    Land,    etc,    Co.    v.    Diego  Land,  etc.,  Co.  v.  Neale,  88  Cal. 
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knows  the  value  being  insufficient.^^  It  has  been  declared  that  from 
the  multitude  of  cases  passing  on  the  question  as  to  the  qualification 
of  a  witness  to  testify  to  the  market  value  of  land,  perhaps  no  better 
or  more  comprehensive  rule  can  be  extracted  than  that  a  witness  is 
qualified  to  testify  to  such  value  if  he  has  had  an  opportunity  for 
forming  a  correct  opinion  as  to  its  value.**  That  one  is  accustomed 
to  deal  in  commodities  sold  on  the  exchanges,  and  keeps  familiar  with 
the  market  reports,  sufficientiy  qualifies  him  to  testify  to  the  market 
values ;  *'  thi%  however,  does  not  admit  the  testimony  of  a  person 
who  derives  his  information  from  the  reports  in  a  single  newspaper 
published  at  a  remote  point,  in  the  absence  of  information  as  to  the 
origin  of  such  reports  and  of  proof  that  they  were  acted  on  by  prudent 
business  men." 

57.  Character  of  Opinion  Required  as  to  Property  Values;  Prop- 
erty Owner  as  Witness. — ^The  witness  as  to  value  must  testify  from 
his  own  knowledge.  It  is  not  permitted  to  give  him  a  list  of  sales  and> 
prices  testified  to  by  other  witoesses  and  ask  him  to  base  an  opinion 
upon  that  date.*'  Nor  should  general  estimates  be  admitted  where 
they  amount  merely  to  a  vague  conjecture,**  and  even  when  such  an 
estimate  is  admitted  it  may  by  reason  of  ite  generality  be  insufficient 
to  sustain  a  verdict.*'  But  when  the  property  includes  a  great  num- 
ber ofi  items,  as  a  stock  of  merchandise,  it  is  often  impossible  for  any 
witness  to  give  a  detailed  description  of  the  goods,  especially  if  they 
have  been  destroyed;  and  a  general  description  with  an  estimate  of 
the  value  may  be  admissible  as  "a  shorthand  rendering  of  the  facts."  ** 
Se,  where  a  witness  shows  adequate  knowledge  of  the  valuations  in- 
volved, his  evidence  will  not  be  stricken  because  it  appeared  on  cross- 

50,  25  Pac.  977,  11  LJI.A.  604;  Per-  Minn.  174,  100  Am.  Dec  2U;  Suttk 

guson  V.  Rochford,  84  Conn.  202,  79  v.  Falls,  98  N.  C.  393,  4  S.  E,  541,  2 

Atl.  177,  Ann.  Caa.  1812B  1212;  Cen-  A.  S.  R.  338. 

tral  Georgia  Power  Co.  v.  Comwell,  14.  Fairley  «.  Smith,  87  N.  C.  367, 

139  Ga.  1,  76  S.  E.  387,  Ann.  Cas.  42  Am.  Rep.  522. 

1914A  880  and  note;  People  v.  Tur-  15.  Chicago,  etc.,  R.  Co.  v.  Heiden- 

pin,  233  111.  452,  84  N.  E.  679,  17  reich.  254  111.  231,  98  N.  E.  567,  Ann. 

L.R.A.(N.S.)  276;  Leroy,  etc.,  R.  Co.  Cas.  1913C  266. 

T.  Ross,  40  Kan.  598,  20  Pae.  197,  2  16.  Birmingham    Fire   Ins.    Co.   t. 

L.R.A.  217;  Elvins  v.  Delaware,  etc.,  Pnlver,  126  111.  329,  18  N.  E.  804,  9 

Telephone  Co.,  63  N.  J.  L.  243,  43  A.  S.  R.  598;  Newmark  v.  Liverpool, 

Atl.  903,  76  A.  S.  R.  217;  Elliott  v.  etc.,  Ins.  Co.,  30  Mo.  160,  77  Am.  Dec. 

Wallowa   County,   57   Ore.   236,   109  608. 

Pac  130,  Ann.  Cas.  1913A  117;  Mot-  17.  Missouri  Pac.  Ry.  Co.  t.  Sher- 

ton  V.  Smith,  27  R.  I.  57,  60  Atl.  681.  wood,  84  Tex.  125,  19  8.  W.  455,  17 

8  Ann.  Cas.  831.  Ij.R.A.  643. 

11.  Flint  V.  Flint,  6  Allen  (Mass.)  18.  Graves  v.  Merchants',  etc.,  Ins. 
34,  83  Am.  Dec.  615.  Co.,  82  la.  637,  49  N.  W.  65,  31  A.  B. 

12.  Note:  Ann.  Cas.  1914A  882.         R.  507;  Pollock  v.  Jordon,  22  N.  D.  " 
18.  Hndson   v.   Northern   Pac.   Ry.   132, 132  N.  W.  1000,  Ann.  Cas.  1914A 

Co.,  92  la.  231,  60  N.  W.  608,  54  A.    1264 
&  R.  550;  Brackett  t.  Edgerton,  14 
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examination  that  in  estimating  the  value  he  took  certain  q)eculative 
possibilities  into  consideration.*'  In  some  cases  evidence  of  even  a 
lower  standard  must  of  necessity  be  admitted.  Thus,  especially  in  the 
case  of  loss  of  personal  clothing  and  other  baggage,  it  has  been  held 
that  an  owner  may  give  his  estimate  of  the  value  of  his  property.  He 
necessarily  knows  something  about  its  quality,  cost,  and  condition, 
and  it  would  often  be  impossible  to  produce  other  witnesses  having 
the  requisite  knowledge  upon  which  to  base  a  reasonable  opinion.^" 
The  same  considerations  apply,  perhaps  in  a  less  degree,  to  other 
kinds  of  property,  and  entitle  the  owner  to  state  his  opinion  as  to  its 
value.  Such  testimony  by  the  owner  may  be  regarded  as,  in  a  sense, 
affirming  and  pursuing  his  claim  for  damages  made  in  the  pleadings, 
rather  than  an  independent  testimony ;  *  but  there  are  rulings  confin- 
ing this  rule  strictly  to  clothing  and  other  personal  baggage,  not 
including  the  trunk  or  satchel  in  which  such  was  contained,'  or  deny- 
ing its  application  even  to  baggage,  the  owner  being  limited  to  a  state- 
ment and  description  of  the  contents  of  his  trunk.*  This  rule  has  also 
been  denied  application  as  to  jewels.*  In  one  case,  an  owner  having 
no  knowledge  of  the  value  of  a  pearl  was  allowed  to  point  out  another 
pearl  as  of  similar  size  and  appearance,  and  an  expert  then  testified  to 
the  value  of  the  pearl  so  pointed  out.' 

58.  Value  of  Earning  Capacity  and  Services. — Often  the  court  or 
jury  must  place  a  pecuniary  value  on  a  person's  earning  capacity, 
especially  in  personal  injury  cases.  This  question  seems  to  be  one 
for  a  general  estimate,  based  on  the  proven  facts  of  age  and  capacity, 
state  of  health,  present  income,  and  other  relevant  facts,  and  to  be 
made  by  the  jury  from  proof  of  such  facts  rather  than  from  the  esti- 
mate by  experts  or  other  witnesses,  even  if  the  person  in  question  is 
a  lawyer  or  other  professional  man.'  But  the  question  as  to  what  the 
plaintiff's  services  in  his  profession  were  reasonably  worth  in  the  mar- 
ket does  not  involve  the  final  estimate  of  damage  required  of  the  jury 
to  such  extent  as  to  be  admissible.'    So  the  value  of  services  may  be 

19.  Southern  Pac.  B.  Co.  v.  San  8.  Dlinois  Cent.  R.  Co.  ▼.  Copeland, 
Francisco  Sav.  Union,  146  Cal.  290,   24  111.  532,  76  Am.  Dec.  749. 

79  Pac.  961,  106  A.  S.  R.  36,  2  Ann.  4.  Motton  v.  Smith,  27  B.  L  57,  60 

Gas.  962,  70  L.R.A.  221.  Atl.  681,  8  Ann.  Cas.  831. 

20.  Central  of   Geoi^ia   R.  Co.   v.  5.  Bemey  v.  Dinsmore,  141  Mass. 
Jones,  170  Ala.  611,  54  So.  509,  37  42,  5  N.  E.  273,  55  Am.  Rep.  445. 
L.R.A.(N.S.)  588  and  note;  Prints  v.  6.  Ooodhart  ▼.  Pennsylvania  R.  Co., 
People,  42  Mich.  144,  3  N.  W.  306,  36  177  Pa.  St'.  1,  35  Atl.  191,  55  A.  S.  R. 
Am.  Rep.  437  and  note.  705;   Turner  v.  Great  Northern  Ry. 

1.  Anderson  v.  Chicago,  etc,  R.  Co.,  Co.,  15  Wash.  213,  46  Pac.  243,  55  A. 
84  Neb.  311, 120  N.  W,  1114, 133  A.  S.  S.  R.  883.  See  generaUy,  Dakaobi, 
R.  626.  vol.  8,  p.  641  et  seq. 

Note:  8  Ann.  Cas.  832.  7.  Lake  Shore,  etc.,  R.  Go.  v.  Tec^ 

2.  Davis  v.  Michigan  Southern,  etc,  ers,  166  Ind.  335,  77  N.  £.  699,  f 
B.  Co.,  22  HL  278,  74  Am.  Dec  15L       L.R.A.(N.S.)  426. 
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given  in  evidence  on  an  issue  of  the  compensation  agreed  upon.'  And 
in  fixing  the  amount  to  be  recovered  for  professional  or  personal  serv- 
ices, rendered  without  an  express  contract  aa  to  the  scale  of  compen- 
sation, expert  testimony  is  not  only  admissible  but  is  usually  the  only 
practicable  mode  of  proof.  Such  evidence  has  been  admitted  to  fix 
the  proper  charge  for  the  services  of  lawyers,*  physicians,*"  an  expert 
appraiser,**  a  housekeeper,**  a  real  estate  agent,*'  or  one  employed  to 
sell  machinery ;  **  unless,  of  course,  the  witness  admits  his  lack  of 
knowledge  in  the  premises.**  A  competent  business  man  familiar 
with  the  services  in  question  has  been  held  competent  to  testify  to  his 
opinion  concerning  their  value,  though  he  was  not  himself  engaged, 
and  had  not  employed  others,  in  that  particular  line  of  employment.** 
The  testimony  of  the  exports  is  not,  however,  conclusive  upon  the 
jury;  they  are  to  use  their  own  judgment  and  experience  in  view  of 
the  facta  of  the  case,  assisting  their  judgment  by  the  expert  testimony 
in  so  far  aa  they  think  it  reasonable  and  just.*'  Even  if  no  direct 
evidence  were  given  as  to  the  proper  rate  of  compensation  for  pro- 
fesi^ional  services,  the  jury  may  determine  the  question  according  to 
their  own  best  judgment,  the  nature  and  extent  of  the  services  having 
been  proved;  and  tliis  is  especially  true  when  the  suit  is  for  legal 
services,  and  the  case  is  tried  without  a  jury  to  the  judge,  who  w 
obviously  competent  to  judge  of  the  value  of  the  services.**  A  non- 
expert witness,  familiar  with  the  facts,  haa  been  allowed  to  teatify 
whether  a  boy's  labor  was  worth  more  than  his  board,  clothing  and 
schooling.** 

59.  Cost  of  Work;  Proper  Performance. — What  the  coat  of  certain 
repairs  or  construction  will  probably  be,  or  what  it  must  have  been, 
if  evidence  of  the  actual  cost  is  not  procurable,  is  necessarily  a  matter 
of  estimate  which  can  be  made  only  by  a  person  of  experience  in  the 

8.  Note:  L.K.A.1915C  1213  et  seq.  367,  25  S.  W.  175,  41  A.  S.  R.  695. 

9.  Spencer  v.  Collins,  156  Cal.  29»,  14.  Jenney  Electric  Co.  v.  Branham, 
104  Pac.  320,  20  Ann.  Cas.  49  and  145  Ind.  314,  41  N.  E.  448,  33  L.R.A. 
note;  Louisville,  etc.,  R.  Co.  v.  Wal-  395. 

lace,  136  111.   87,  26  N.  E.  493,  11  15.  Duggar  v.  Pitts,  145  Ala.  358, 

L.R.A.  787;  Bodfish  v.  Fox,  23  Me.  90,  39  So.  905,  8  Ann.' Cas.  148. 

39  Am.  Dec.  611 ;  Babbitt  v.  Bumpus,  16.  Jenney  Electric  Co.  v.  Branham, 
73  Mich.  331, 41  N.  W.  417, 16  A.  S.  R.  145  Ind.  314,  41  N.  E.  448,  33  L.R.A. 
585  and  note.  395.                                                 • 

Note:  Ann.  Cas.  1914D  369  et  seq.  17.  Fowle  v.  Parsons,  160  la.  454, 
See  generally,  Attobnkis  at  Law,  141  N.  W.  1049,  45  L.R.A.(N.S.)  181 
vol.  2,  p.  1061.  and  note. 

10.  Fowle  V.  PaiBons,  160  la.  454,  Notes:  42  L.R.A.  768;  20  Ann.  Cas. 
141  N.  W.  1049,  45  L.R.A.(N.S.)  18L   56. 

11.  Hull  V.  St.  Louis,  138  Mo.  618,       18.  Spencer  v.  Collins,  156  Cal.  298, 

40  S.  W.  89,  42  L.R.A.  753.  104  Pac.  320,  20  Ann.  Cas.  49  and  note. 

12.  Edgecomb  v.  Buckhout,  146  N.       Note:  45  L.R.A. (N.S.)  184. 

Y.  332.  40  N.  E.  991,  28  L.R.A.  816.  19.  .Johnson  v.  Thompson,  72  Ind. 

13:  Glover  v.  Henderson,  120  Mo.    167,  37  Am.  Rep.  162. 
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class  of  work  in  question.  It  is  consequently  a  proper  field  for  expert 
testimony,**  Thus  where  a  person  agreed  to  subecribe  to  a  proposed 
church  building  one-fourth  of  the  cost  of  the  nave  and  tower,  and 
that  part  of  the  building  was  contracted  for  as  a  part  of  the  whole, 
expert  testimony  was  admitted  to  fix  the  cost  of  the  nave  and  tower.* 
And  so  also  it  has  been  held  proper  for  an  experienced  lumberman  to 
state  the  average  cost  of  sawing  and  manufacturing  lumber  as  a  fact 
in  his  experience  to  be  considered  by  the  jury  and  given  such  weight 
as  in  their  opinion  it  was  entitled  to.*  Whether  a  certain  job  of  work 
has  been  properly  done,  or  a  certain  contract  has  been  carried  out  in 
full  compliance  with  the  contract,  plans  and  specifications,  is  also  a 
proper  subject  for  expert  testimony.  Nor  is  it  necessary  for  the  witness 
to  mention  in  detail  every  separate  item  in  the  specifications.  The 
opinion  of  the  expert  as  to  whether  a  building  is  finished  in  a  work- 
manlike manner,  or  according  to  certain  plans  and  specifications,  is 
admissible  for  the  same  reason  as  is  the  opinion  of  the  accountant  as 
to  the  result  of  his  examination  of  the  books  of  account.  The  oppor- 
tunity of  cross-examination,  and  the  presence  in  court  of  contract, 
plan  and  specifications,  and  the  ability  of  the  opposing  party  to  ex- 
amine the  work  done  and  test  the  sufficiency  of  the  opinion,  render 
such  a  source  of  evidence  practically  safe  against  misrepresentation.' 
This  rule  has  been  applied  to  other  contracts  than  those  for  construc- 
tion. For  example,  where  one  had  agreed  to  advertise  and  promote 
the  sale  of  an  article,  for  which  the  manufacturer  was  to  furnish  him 
sufficient  samples  for  distribution,  expert  evidence  was  admitt«d  to 
prove  that  the  number  of  samples  furnished  was  insufficient  for 
proper  and  effective  advertising.* 

60.  Amount  of  Damages. — The  use  of  expert  or  other  opinion  testi- 
mony to  prove  the  amount  of  damages  which  a  plaintiff  or  other 
claimant  is  entitled  to  recover  is  a  topic  on  which  the  statements  in 
different  judicial  opinions  differ  very  widely.  A  line  of  discrimina- 
tion may  be  suggested  which,  if  adopted  by  the  courts,  would  lessen 
the  contradiction ;  though  it  can  hardly  be  said  to  be  supported  by  the 
decided  cases  as  yet,  as  will  appear  in  the  remainder  of  tiiis  paragraph. 
Thus,  if  the  action  is  one  for  the  conversion  or  total  destruction  of 
certain  property,  so  that  the  value  of  the  property  is  the  measure  of 
damages,  the  general  rules  as  to  proof  of  value  apply,  and  expert  or 

20.  Wintringham  v.  Hayes,  144  N.  N.  W.  1127,  Ann.  Cas.  1913B  430. 
Y.  1,  38  N.  E.  999,  43  A.  S.  R.  725;        2.  Younce  v.  Broad  River  Lumber 

IIul'naKle  v.  Delaware,  etc.,  Co.,  227  Co.,  155  N.  E.  239,  71  S.  E.  329,  Ann. 

Pa.   St.   476,   76   Atl.   205,   10    Ann.  Cas.  1912C  107. 
Cas.  850,  40  L.R.A.(N.S.)  982;  Roval       3.  Schaffer  v.  Ely,  84  Conn.  501,  80 

Ins.  Co.  V.  Mclntvre.  90  Tex.  170.  37  Atl.  775.  Ann.  Cas.  1912D  899  and 

S.  \V.  1068,  59  A.  S.  R.  797,  35  L.R.A.  note. 
G72.  4.  Perry  v.  Jensen,  142  Pa.  St.  125, 

1.  Lowe  Y.  Keens,  90  Neb.  505,  133  21  AU.  866,  12  L.R.A.  393. 
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other  competent  e\'idence  to  prove  the  value  of  the  property  is.  com- 
mooly  held  admissible.*  But  if  the  damages  demanded  are  for  pain, 
mental  suffering,  personal  disfigurement,  or  other  Ioeb  to  which  no 
exact  pecuniary  valuation  can  be  given,  the  determination  of  the 
amount  to  be  awarded  is  a  purely  judicial  function,  involving  th« 
exercise  of  the  wisdom  and  sense  of  justice  of  the  jury.  In  such  i 
case  for  a  witness  to  state  his  opinion  of  the  amount  of  damages  which 
should  be  awarded  would  be  to  advise  the  jury  how  to  perform  their 
judicial  duties;  and  such  evidence  should  not  be  admitted.'  In  at 
least  one  case  witnesses  have  been  permitted  to  state  their  estimate  of 
the  damage,  even  when  it  was  wholly  unliquidated  and  resulted  from 
injury  to  the  person  and  the  feelings; '  and  such  testimony  from  the 
plaintiff  himself  has  been  admitted  in  another  case,*  wlule  in  still 
another  the  plaintiff  was  not  allowed  to  give  an  estimate  of  such  dam- 
ages.* In  the  majority  of  cases,  however,  the  situation  is  an  inter- 
mediate one.  The  damages  sought  are  for  an  injury  to  property 
causing  a  diminution  of  its  value,  or  for  other  damages  of  a  pecuniary 
kind,  so  that  the  question  of  the  amount  of  damage  is  really  a  ques- 
tion of  fact,  though  of  an  indefinite  kind  permitting  a  difference  of 
opinion.  In  such  cases  the  conflict  is  most  decided.  Courts  adhering 
strictly  to  the  rule  against  opinion  evidence  on  the  very  fact  in  issue 
limit  the  witnesses  to  a  description  of  the  controlling  facts,  even  if 
this  leaves  nothing  but  an  act  of  mathematical  computation  for  the 
jury,  and  prohibit  the  witness  from  actually  naming  the  resulting 
number  of  dollars.**  While  in  other  cases  he  is  permitted  to  state 
not  only  the  basis  on  which  the  calculation  must  be  made  but  also  the 
result  of  the  calculation,**  and  in  leas  simple  and  obvious  cases  to  give 

5.  See  supra,  par.  55  et.  seq.  And  63  L.R.A.  769;  Leroy,  ete.,  B.  Co. 
see  generally,  Damages,  vol.  8,  p.  628  v.  Ross,  40  Kan.  598,  20  Pae.  197,  2 
et  seq.  L.R.A.  217 ;  Sherman  Center  Town  Co. 

6.  Hurt  V.  St.  Louis,  etc.,  Ry.  Co.,  ▼.  Leonard,  46  Kan.  354,  26  Pac. 
94  Mo.  255,  7  S.  W.  1,  4  A.  S.  R.  374;  717,  26  A.  S.  B.  101;  Baltimore  Belt 
Chicago,  etc.,  B.  Co.  v.  Teese,  42  Okla.  R.  Co.  v.  Sattler,  100  Md.  306,  59 
188,  140  Pac.  U66,  52  LJl-A..(N.S.)  AtL  654,  3  Ann.  Cas.  660  and  note; 
167  and  note.  Spencer  v.  Metropolitan  St.  Ry.  Co., 

Notes:  96  A.  S.  R.  935;  35  L.R.A.  120  Mo.  154,  23  S.  W.  126,  22  L.R.A. 

(N.S.)  1119.  668;  Fremont,  etc.,  B.  Co.,  ▼.  Marlev, 

7.  Jones  v.  Puller,  19  S.  C.  66,  45  25  Neb.  138,  40  N.  W.  948,  13  A.  S. 
Am.  R€p.  761.  R.  482;  Omaha  v.  Kramer,  25  Neb.  489, 

8.  DeWald  v.  Ingle,  31  Wash.  616,  41  N,  W.  295,  13  A.  S.  R.  504  and 
72  Pac.  469,  96  A.  S.  B.  927.  note;  Fish  v.  Dodge,  4  Denio  (N.  Y.) 

9.  Kirk  v.  Seattle  Electric  Co.,  58  311,  47  Am.  Dec.  254  and  note;  Rob- 
Wash.  283,  108  Pac.  604,  31  L Jl.A.  erts  v.  New  York  Elevated  R.  Co.,  128 
(N.S.)  991.  N.  Y.  455,  28  N.  £.486,  13  L.R.A. 

10.  Pollock  V.  Gantt,  69  Ala.  373,  499;  Atlantic,  etc.,  R.  Co.  v.  Campbell, 
44  Am.  Rep.  519;   Yost  v.   Conroy,  4  Ohio  St.  583,  64  Am.  Dec.  607. 

.  92  Ind.  464,  47  Am.  Rep.  156;  Boddy       Note:  31  A.  S.  R.  734. 
.  T.  Henry,  113  la.  462,  85  N.  W.  771,       11.  Topeka  v.  Martineau,  42  Kan. 
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his  estimate  of  the  actual  pecuniary  damage  resulting  from  the  in- 
juries in  question.*'  But,  as  stated,  the  conflict  of  decisions  seems 
irreconcilable,  and  more  or  less  variant  holdings  are  found  even  in 
the  courts  of  the  same  states.^*  When  the  question  is  not  as  to  the 
amount  of  the  damages  measured  in  dollars  and  cents,  but  of  the 
general  nature  and  extent  of  such  damages,  the  testimony  of  a  compe- 
tent expert  is  clearly  admissible,**  as  that  a  certain  vessel  or  building 
18  injured  to  such  extent  that  it  is  not  worth  repairing.**  So,  in  an 
action  for  the  destruction  of  the  plaintiff's  crop  by  noxious  fumes,  the 
testimony  of  farmers  familiar  with  the  property  was  admitted  to 
show  the  amount  and  value  of  the  normal  crops  and  of  those  produced 
after  the  injury,  not  as  showing  the  amount  of  damage  but  as  furnish- 
ing the  basis  from  which  the  jury  could  estimate  it.**  And  where 
the  plaintijGf  in  an  action  for  breach  of  contract  is  entitled  to  recover 
for  loss  of  expected  profits,  testimony  of  others  engaged  in  the  same 
business  as  to  the  probable  extent  of  the  business  and  percentage  of 
profit  is  admissible  as  being  testimony  of  fact  rather  than  of  opinion.*' 
But  the  plaintiff's  own  mere  guess  as  to  the  amount  of  his  damages, 
supported  by  no  facts,  is  not  admissible.**     Testimony  tliat  the  effect 

387,  22  Pac.  419,  5  L.R.A.  775;  Blagen  Warrick,  249  lU.  470,  94  N.  E.  933, 

T.   Thompson,   23  Ore.   239,   31  Pac.  Ann.  Gas.  1912A  187  and  note ;  Blagen 

647,  18  L.B.A.  315;  GainesviUe,  etc.,  v.  Thompson,  23  Ore.  239,  31  Pac.  647, 

Ey.  Co.  V.  Hall,  78  Tex.  169,  14  S.  18   L.R.A.    315;    Elliott   v.   Wallowa 

W.  259,  22  A.  8.  R.  42,  9  L.R.A.  298.  County,  57  Ore.  236,  109   Pac  130, 

Note:  31  A.  S.  R.  734.  Ann.  Cas.  1913A  117;  Pacific  Ry.  etc., 

12.  Haskell  v.  Mitchell,  53  Me.  468,  Co.  v.  Elmore  Packing  Co.,  60  Ore. 

38  Am.  Dec.  711;  Vandine  v.  Burpee,  534,  120  Pac.  389,  Ann.  Caa.  1914A 

13  Mete.    (Mass.)   288,  46  Am.  Dec.  37L 

733;    Moore   v.   Kenockee,   75   Mich.  14.  Baltimore  Belt  R.  Co.  v.  Sattler, 

332,  42   N.   W.   944,  4  L.R.A.  555;  100   Md.   306,   59   AtL    654,   3   Ann. 

Whithey  v.  Pere  Marquette  R.  Co.,  141  Cas.  660;  Blair  v.  Charleston,  43  W. 

Mich.  412, 104  N.  W.  773, 113  A.  S.  R.  Va.  62,  26  S.  E.  341,  64  A.  S.  E.  837, 

533,  7  Ann.  Cas.  57,  1  L.R.A.(N.8.)  35  L.R.A.  852. 

352 ;  Winona,  etc.,  R.  Co.  v.  Waldron,  15.  Jackson    v.    British    American 

11  Minn.  515,  88  Am.  Dec.  100  and  Assur.  Co.,  106  Mich.  47,  63  N.  W. 

note;  Sikes  v.  Paine,  32  N.  C.  280,  899,  30  L.R.A.  636;  Royal  Ins.  Co.  v. 

61  Am.  Dec.  389;  Davenport  v.  Nor-  Mclntyre,  90  Tex.  170,  37  S.  W.  1068, 
folk,  etc.,  R.  Co.,  148  N.  C.  287,  62  59  A.  S.  R.  797,  35  L.RA.  672. 

8.  E.  431,  128  A.  S.  R.  599;  Elliott  16.  International  Agricultural  Corp. 

V  Wallowa  County,  57  Ore.  236,  109  v.  Abercrombie,  184  Ala.  244,  63  8o. 
Pac.  130,  Ann.  Cas.  1913A  117;  Beck  549,  49  L.R.A.(N.S.)  415. 

V  Pennsylvania,  etc.,  R.  Co.,  148  Pa.  17.  Wells  v.  National  Life  Ins. 
St.  271,  23  Atl.  900,  33  A.  8.  R.  822;  Assoc.,  99  Fed.  222,  39  C.  C.  A.  476, 
Bishop  T.  Readsboro  Chair  Mfg.  Co.,  53  L.R.A.  33. 

85   Vt.  141,  81  Atl  454,  Ann.   Cas.  18.  American    Pure    Pood    Co..  r. 

1914B  1163;   36  L.RA.(N.S.)    1171;  Elliott,  151  N.  C.  393,  66  S.  E.  451, 

Swift  ▼.  Newport  News,  105  Va.  108,  31   L.R.A.(N.S.)    910;    Stevenson   v. 

62  8.  E.  821,  3  L.R.A.(N.S.)  404.  Ebervale  Coal  Co.,  201  Pa.  St,  112, 
18.  Sprinfleld,  etc..  Traction  Co.  v.  50  Atl.  818,  88  A.  S.  E.  805. 
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of  slanderous  words  has  or  has  not  been  to  injure  the  reputation  of 
the  plaintiff,  is  excluded.^'  Of  course,  the  witness  must  appear  to  b« 
competent  and  to  have  adequate  means  of  knowledge.** 

IV.  Examination  and  Compensation  of  Witnesses 

61.  Direct  Examination. — The  examination  of  opinion  witneasea, 
whether  experts  or  nonexperts,  does  not  differ  in  any  specific  way 
from  the  examination  of  ordinary  witnesses,  except  as  to  the  special 
rules  for  the 'framing  of  hypothetical  questions,*  and  the  rule  requir- 
ing a  nonexpert  witness  to  state  the  facts  on  which  his  opinion  is 
based,  so  far  as  they  can  be  described  to  the  jury,  before  giving  his 
opinion.*  But,  on  one  hand,  the  fact  that  opinion  evidence  is  valu- 
able only  as  it  is  made  clear  to  the  court  and  jury,  and  acts  persua- 
sively upon  their  minds,  and,  on  the  other  hand,  the  opportunity  for 
bias  or  prejudice  in  forming  and  testifying  to  laere  opinions,  makes  it 
necessary  to  permit  a  very  wide  scope  to  the  examination  of  the  wit- 
ness, boUi  in  direct  and  in  cross  examination.  In  direct  examination, 
for  instance,  it  seems  to  be  generally  held  that  the  opinion  witness 
should  be  permitted  and  even  required  to  state  the  reasons  for  his 
opinion,  although  this  may  give  his  testimony  something  of  the  na- 
ture of  an  argument ;  *  a  handwriting  expert  has  been  permitted  to 
use  the  blackboard  and  magnified  copies  of  the  signature  in  question 
to  make  the  grounds  of  his  opinion  clear;  *  and  one  who  testifies  to  a 
signature  from  his  recollection  of  the  handwriting  of  the  alleged 
writer  has  been  permitted  to  refresh  his  recollection  of  that  writing 
by  examination  of  recent  specimens  which  are  admitted  to  be  genu- 
ine.' So  one  who  is  testifjdng  to  the  state  of  a  foreign  law  may 
refresh  his  memory  by  referring  to  a  copy  of  the  statute  or  of  the 
decisions  on  which  he  re^es ;  •  and  a  witness  to  value  may  refer  to  a 
memorandum  made  by  him  when  he  examined  and  appraised  the 
property,  or  to  a  transcript  of  his  evidence  given  on  a  former  trial,  to 
refresh  his  memory.'    So  also,  expert  witnesses  as  well  as  others  may 

19.  Idnnehan  ▼.  Nelson,  197  N.  Y.  And  see  supra,  par.  55,  as  to  ap- 
482,  90  N.  E.  1114,  18  Ann.  Cas.  831,  plication  of  this  rule  to  testimony  aa 
36  LJl>A..(N.S.)    1119   and  note.  to  values.    But  see  Harris  v.  Schuyl- 

8ee  LiBKL  and  Slander.  kill  River  East  Side  R.  Co.,  141  Pa. 

20.  Stein  v.  Burden,  24  Ala.  130,  St.  242,  21  Atl.  590,  23  A.  S.  R.  278. 
iO  Am.  Dec.  453.  4.  State  v.  Ryno,  68  Kan.  348,  74 

1.  See  supra,  par.  11  et  seq.  Pac.  1114,  64  L.R.A.  303. 

8.  See  supra,  par.  6  et  seq.  Note:  63  L.R.A.  166. 

8.  Neppaeh  y.  Oregon  &  C.  R.  Co.,  6.  Note:  63  L.R.A.  164. 

46   Ore.   374,   80    Pac.   482,   7   Ann.  See  supra,  par.  42  et  seq. 

Cas.  1035;   Robb   v.    Carnegie   Bros.  6.  Barrows  v.  Downs,  9  R.  I.  446, 

ft  Co.,  145  Pa.  St.  324,  22  Atl.  649,  11  Am.  Rep.  283. 

27  A.  S.  R.  694,  14  L.R.A.  329.  Note:  113  A.  S.  R.  883. 

Notes:  31  A.  S.  B.  734;  63  L.RJ^.  7.  Riordon  v.  Davis,  9  La.  239,  28 

167,  65  LJIJL.  151.  Am.  Dec.  442.     See  Witnkssbs. 
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be  excluded  from  the  court  room,  in  the  discretion  of  the  court,  while 
other  witnesses  are  testifying.*  A  medical  expert  consulted  after  the 
commencement  of  the  action,  for  the  sole  purpose  of  testifying  on 
behalf  of  the  plaintiff,  should  not  be  permitted  to  testify  to  statements 
made  by  the  latter  as  to  Ms  symptoms,  pains,  feelings,  and  condition, 
from  the  time  of  the  injury  to  the  time  of  consultation,  especially 
when  plaintiff  is  a  competent  witness,  and  has  been  sworn  and  exam- 
ined in  regard  to  the  same  matters.* 

62.  Cross-Ezamination  of  Experts. — ^An  opportunity  for  thorough 
cross-examination  is  particularly  essential  in  connection  with  opinion 
testimony,  especially  that  coming  from  experts  or  alleged  experts. 
It  is  permissible  to  cross-examine  the  witness  as  to  his  experience  and 
competency,  even  by  abstract  or  hypothetical  scientific  questions  not 
directly  relevant  but  adapted  to  test  his  learning  and  scientific  intelli- 
gence, or  by  questions  as  to  the  authority  of  scientific  books  and  the 
correctness  of  statements  therein  contrary  to  the  evidence  of  the 
witness.^*  The  cross-examination  should  be  allowed  a  liberal  range 
touching  all  matters  testified  to  in  chief,  or  tending  to  test  the  temper, 
bias,  motives,  intelligence,  accuracy,  credibility  or  means  of  knowl- 
edge  of  the  witness.^*  So  he  may  be  questioned  as  to  his  impartial- 
ity or  bias,^'  the  methods  of  investigation  pursued  by  him  in  the  case 
at  bar,  and  the  reasons  on  which  his  opinion  is  based,**  the  difference 
between  his  opinion  and  that  of  other  experts,**  and  errors  of  opinion 
which  he  has  made  in  other  similar  cases.**  He  may  also  be  sub- 
jected to  tests  to  determine  the  value  of  his  opinion.  Thus  a  hand- 
writing expert  has  often  been  required  to  pass  on  other  signatures  sub- 

8.  Leadie  ▼.   State,  22  Tex.   App.       Note:  39  L.R.A.  326. 

279,  3  S.  W.  539,  68  Am.  Rep.  638.  11.  McFadden  v.  SanU  Anoa  0.  A 

9.  Stewart  v.  Everts,  76  Wis.  35,  44   T.,  St  R.  Co.  87  Cal.  464,  26  Pae. 
N.  W.  1092,  20  A.  S.  R.  17.  681,  11  L.R.A.  252;  Davis  v.  Penn- 

See  snpra,  par.  33  et  seq.  sylvania  R.  Co.  215  Pa.  St.  581, 64  Atl. 

10.  Louisville  N.  A.  &  C.  R.  Co.  v.   774,  7  Ann.  Cas.  581. 

Lucas,  119  Ind.  583,  21  N.  E.  968,  6  12.  Shaughnessy   v.   Holt,   236  SL 

L.R.A.  193;  Hess  v.  Lowrey,  122  Ind.  485,  86  N.  E.  256,  21  L.R.A.(NJ[.) 

225,  23  N.  E.  156,  17  A.  S.  R.  355,  826. 

7  L.R.A.  90;  State  v.  Buck,  88  Kan.  13.  Harris  v.   Schaylkill  Biwr  B. 

114,  127  Pac.  631,  Ann.  Cas.  1914B  S.  R.  Co.,  141  Pa.  St.  242,  21  AtL 

730,  42  L.R.A.(N.S.)  854;  Williams  v.  590,  23  A.  S.  R.  278;  Leaohe  v.  State, 

Great  Northern  R.  Co.,  68  Minn.  55,  22  Tex.  App.  279,  3  S.  W.  539,  68  Am. 

70  N.  W.  860,  37  L.R.A.  199;  Witten-  Rep.   638;    Seattle  &  M.   B.   Go.  v. 

beig  ▼.   Onward,  78  Minn.   342,  81  Roeder,  30  Wash.  244,  70  Pae.  498. 

N.  W,  14,  47  L.R.A.  141;  Clark  v.  94  A.  S.  R.  864. 

State,  12  Ohio  483,  40  Am.  Dec.  481;  Notes:  31  A.  S.  R.  734;  63  L.RJL 

Sale  V.  Eichberg,  105  Tenn.  333,  59  169. 

S.  W.  1020,  52  L.R.A.  894;  Taylor  v.  14.  People  v.  Aiken,  66  Mich.  460, 

Modem    Woodmen    of    America,    42  33  N.  W.  821,  11  A.  S.  R.  512. 

Wash.  304,  84  Pac.  867,  7  Ann.  Cas.  16.  Hoag  v.  Wright,  174  N.  Y.  36, 

607.  66  N.  E.  670,  63  L.R.A.  163  and  note. 
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mitted  to  him  on  the  witness  stand,  though  they  were  not  relevant 
to  the  case.  But  there  is  conflict  here ;  *•  some  cases  permitting  the  use 
of  signatures  not  already  in  evidence  "  and  others  not.**  If  the  wit- 
aess,  though  a  physician,  has  testified  only  to  facts  observed  by  him 
and  not  to  any  medical  opinion  based  thereon,  he  cannot  be  cross- 
examined  as  to  his  professional  opinion ;  *•  nor  will  questions  be 
allowed  to  be  put  to  him  which  tend  merely  to  discredit  his  care  of  a 
patient  and  in  no  way  affect  the  value  of  his  testimony.**  Gross- 
examination  on  contrary  statements  of  standard  authors  has  also  been 
excluded.*  The  scope  of  the  cross-examination,  and  its  necessary 
limitation  to  avoid  collateral  issues  and  an  undue  expenditure  of  time, 
must  necessarily  be  largely  in  the  discretion  of  the  trial  court' 

63.  Cross-Ezaminatioii  of  Nonexperts. — On  cross-examination  of 
nonexperts  the  same  principles  apply  as  in  the  case  of  experts,  though 
the  less  degree  of  competency  asserted  for  the  witness  does  not  justify 
so  drastic  an  examination.  The  extent  of  his  observation,  his  fair- 
ness or  bias,  and  any  facts  leading  to  a  different  conduaion,  may  be 
fully  inquired  into.*  He  may  also  be  cross-examined  as  to  statements 
made  by  him  out  of  court  inconsistent  with  his  testimony.*  But  ab- 
stract and  hypothetical  questions  are  not  usually  permissible  to  a  non- 
expert even  on  cross-examination.*  The  witness,  however,  may  be 
asked  to  explain  what  he  means  by  the  terms  he  uses.*  A  witness 
who  has  testified  to  the  genuineness  or  falsity  of  a  document  from  his 

16.  Note:  63  L.R.A.  178.  256,  21  L.R.A.(N.S,)  826;  O'Dell  v. 

17.  National  Bank  of  Chester  Goff,  149  Mich.  152,  112  N.  W.  736, 
County  T.  Armstrong,  66  Md.  113,  6  119  A.  S.  R.  662,  10  L.R.A.(N.S.) 
Atl.  584,  59  Am.  Rep.  156;  Johnston  989;  Hoag  v.  Wright,  174  N.  Y.  36, 
Harvester  Co.,  v.  Miller,  72  Mich.  265,  66  N.  E.  579,  63  L.R.A.  163  and  note; 
40  N.  W.  429, 16  A.  S.  R.  536.  Wynnewood  v.  Cox,  31  OUa.  563,  122 

18.  State  V.  Griswold,  67  Conn.  290,  Pac.  528,  Ann.  Cas.  1913E  349. 

34  Atl.  1046,  33  L.RA.  227;  Gaunt  3.  Holmes  v.  State,  88  Ala.  26,  7 

V.  Harkness,  53  Kan.  405,  36   Pac.  So.    193,   16   A.S.R.   17;    Prentis   v. 

739,  42  A.  S.  R.  297;  Rose  v.  Spring-  Bates,  93  Mich.  234,  53  N.  W.  163, 

field  First  Nat.  Bank,  91  Mo.  399,  3  17  L.R.A.  494;    State  v.   Crowe,  39 

8.  W.  876,  60  Am.  Rep.  258  and  note.  Mont.   174,  102   Pac.    579,   18    Ann. 

19.  Enos  v.  St.  Paul  Fire  &  Marino  Cas.  643;  Emery  v.  Raleigh  &  G.  R. 
Ins.  Co.,  4  S.  D.  639,  57  N.  W.  919,  Co.,  102  N.  C.  209,  9  S.  E.  139,  11 
46  A.  S.  R.  796.  A.  S.  R.  727;  Irish  v.  Smith,  8  Serg 

20.  Alabama  G.  S.  R.  Co.  v.  Hill,  ft  R.  (Pa.)  573,  11  Am.  Deo.  648. 

93  Ala.  514,  9  So.  722,  30  A.  8.  R.  4.  Denver    City    Tramway    Co.    t. 

65.  •  Lomovt,  53  Colo.  292,  126  Pac.  276, 

1.  See  supra,  par.  18,  as  to  use  of  Ann.  Cas.  1914B  106  and  note, 
books  in  connection  with  expert  testi-  6.  Rambler  v.  Tryon,  7  Serg  ft  B. 
mony.     Mitchell  v.  Leech,  69   S.   C.  (Pa.)  90,  10  Am,  Dec  444. 

413,  48  S.  E.  290,  104  A.  S.  R.  811,  Note:  38  LJI.A.  743. 

66  L.R.A.  723.  6.  State  v.  Peel,  23  Mont.  858,  69 

2.  State  V.  Griswold,  67  Conn.  290,  Pac.  169,  75  A.  S.  R.  529;  Harkey  v. 
34  Atl.  1046,  33  L.R.A.  227;  Shaugh-  State,  33  Tex.  Crim.  100,  25  S.  W.  291, 
Bessy  V.  Holt,  236  BL  485,  86  N.  E.  47  A.  8.  B.  18. 
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general  knowledge  of  a  person's  handwriting  cannot  be  asked  to  poini 
out  the  difference  or  resemblance ;  and  it  is  generally  held  that  he  can- 
not be  required  to  pass  on  other  signatures  submitted  to  him,  the 
genuineness  of  which  is  in  dispute ;  but  if  the  authorship  of  the  sample 
signature  is  admitted,  the  witness  may  be  asked  his  opinion  to  test  his 
real  knowledge.'  A  witness  whose  own  handwriting  is  in  question 
may  be  required^  on  cross-examination  to  write  before  the  jury,  espe- 
(rially  to  write  the  particular  words  or  phrases  which  occur  in  the  dis- 
puted document,  so  that  an  undisputed  standard  for  comparison  may 
be  had,8  and  may  be  asked  to  pass  on  the  genuineness  of  other  signa- 
tures purporting  to  be  his." 

64.  Rebuttal. — The  rules  governing  the  introduction  of  rebuttal 
testimony  in  cases  where  expert  or  opinion  evidence  has  been  given  do 
not  differ  from  those  applicable  in  other  cases.  Thus,  where  a  wit- 
ness, testifying  in  support  of  the  defense  of  insanity  in  a  criminal 
{)rosecution  had  stated  his  opinion  that  the  accused  was  of  unsound 
nund,  and  in  cross-examination  had  stated  that  he  thought  the  acciL'Jed 
knew  the  acts  in  question  to  be  wrong,  it  was  held  proper  rebuttal  to 
ask  him  whether  the  accused  had  sufficient  mental  capacity  to  do 
right  and  avoid  wrong.  The  defendant  could  not  have  anticipated 
the  line  of  the  cross-examination,  and  could  not  on  direct  examina- 
tion be  expected  to  discuss  every  possible  phase  of  insanity  which 
might  be  opened  to  inquiry.'*  So,  where  one  party  has  offered  non- 
expert evidence  that  certain  writings  were  in  the  handwriting  of  a 
certain  person,  and  the  other  side  has  called  experts  to  state  a  con- 
trary opinion,  it  is  in  the  discretion  of  the  court  to  allow  the  first  party 
then  to  call  experts  in  rebuttal.*'  But  a  case  will  not  be  opened  after 
the  evidence  has  been  once  closed  to  permit  a  party  to  introduce  fur- 
ther expert  evidence,  except  under  very  extraordinary  circumstance?:, 
and  for  good  causes.'* 

65.  Compensation. — A  pereon  of  skill  and  reputation  in  medical 
or  other  science  is  not  thereby  exempt  from  the  usual  duties  of  citizen- 
ship. If  he  has  personal  knowledge  of  certain  facts  which  are  in  con- 
troversy he  may  be  subpoenaed  and  compelled  to  testify,  and  can  claim 
only  the  witness  fees  fixed  by  law.'*  It  has  been  held  that  if  he  is 
desired  by  one  of  the  parties  to  appear  as  an  expert  witness,  to 
study  the  facts  presented  to  him  and  give  a  scientific  opinion  thereon, 
and  to  testify  to  that  opinion  and  to  his  reasons  for  it,  the  employment 

7.  Note:    63  L.R.A.   178.  See  frenerallv,  Trial. 

8.  Notes:    62    L.E.A.    8C4r-866;    63       11.  Note:  65  L.R.A.  153. 

L.K.A.  178.  12.  Bertha  Zinc  Co.  v.  Martin,  93 

.    9.  Birmingham  First  Nat.  Bank  v.  Va.    791,   22    S.   E.   869,   70   L.R.A. 

Allen,  100  Ala.  476,  14  So.  335,  46  990. 

A.  S.  R.  80,  27  L.R.A.  426.  13.  Notes:   25   Am.   Rep.   619;    27 

10.  State  V.  Crowe,  39  Mont  174,  L.R.A.  669  et  seq. 
102  Pac.  579,  18  Ann.  Cas.  643. 
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is  of  a  wholly  different  character  from  that  of  the  ordinary  witness  to 
facts;  that  in  sach  case  his  compensation  is  a  matter  of  agreement 
between  himself  and  the  party  calling  him,  a«d  that  if  no  agreement  is 
made  he  is  entitled  to  receive  the  usual  and  reasonable  professional 
compensation,  and  even  that  he  may  refuse  to  testify  except  for  such 
extra  compensation.**  This,  furthermore,  seems  to  have  been  the 
English  common  law  rule  prior  to  the  Order  of  Council  of  1875,  pro- 
viding for  reasonable  allowances  to  be  taxed  as  costs,  which  assimilated 
the  common  law  practice  to  that  already  prevailing  in  chancery.** 
It  seems,  however,  that  the  generally  accepted  American  rule  is  tfiat 
in  the  absence  of  statute  an  expert  stands  the  same  as  any  other  wit- 
ness and  may  be  compelled  to  testify  without  being  paid  for  his  testi- 
mony as  for  a  professional  opinion,  though  his  knowledge  of  the  facts 
may  have  been  acquired  through  scientific  study  and  professional 
practice,  but  that  he  cannot  be  required  to  make  special  examination 
of  or  engage  in  experiments  concerning  the  matter  in  hand,  or  to  un- 
dertake any  other  operations  requiring  skill  and  professional  training, 
in  order  to  qualify  himself  specially  to  testify  in  the  particular  case.'* 
Thus,  where  a  physician  is  called  professionally  to  treat  a  certain 
patient,  he  necessarily  forms  an  opinion  as  to  the  nature  of  the  disease, 
its  probable  cause,  and  its  probable  future  course,  and  when  thereafter 
he  is  called  as  a  witness  he  may  be  compelled  to  testify,  not  only  as  to 
the  physical  facts  which  he  obsen'ed,  but  as  to  the  opinions  which  he 
then  formed ;  *'  but  he  cannot  be  required  to  make  any  examination 
or  preliminary  preparation,  nor  can  he  be  compelled  to  attend  the 
trial,  and  listen  to  the  testimony,  that  he  may  be  better  enabled  to  give 
his  opinion  as  an  expert,  and  for  any  service  of  this  kind  he  may 
demand  extra  compensation.**  Unquestionably,  in  the  absence  of  a 
statute  to  the  contrary,  an  expert  may  with  propriety  contract  for  ex- 
tra compensation.**  But  the  natural  bias  which  the  expert  may  have 
in  favor  of  the  psu-ty  who  employed  and  is  paying  him  is  the  chief 
cause  for  the  discredit  which  has  been  cast  upon  expert  testimony  as  a 

14.  Buchman  v.  State,  69  Ind.  1,  573;  Philler  ▼.  Waukesha  Comity,  139 
26  Am.  Rep.  75.  Wis.  211, 120  N.  W.  829,  131  A.  S.  R. 

Note:  27  L.R.A.  671.  1055,  17  Ann.   Cas.  712,   25  LJI.A. 

15.  Note:  27  LJcl.A.  675.  •  (N.S.)  1040  and  note;  Butler  v.  Tor- 

16.  Ex  parte  Dement,  53  Ala.  389,  onto  Mutoscope  Co.,  11  Ont.  L.  Rep. 
25  Am.  Rep.  611;  Plinn  v.  Prairie  12,  6  Ont.  Wkly,  Rep.  527,  5  Ann.  Cas. 
County,  60  Ark.  204,  29  S.  W.  459,  992  and  note. 

46  A.  S.  R.  168,  27  L.R.A.  669  and  17.  Summers  v.  State,  5  Tex.  App. 

note;  Dixon  v.  People,  168  III.  179,  365,  32  Am.  Rep.  573. 

48  N.  E.  108,  39  Lil.A.  116;  North  18.  Plinn  v.  Prairie  Countv,  60  Ark. 

Chicago  St.  B.  Co.  v.  Zeiger,  182  111.  204,  29  S.  W.  459,  46  A.  S.  R.  168, 

9,54  N.  E,  1006,  74  A.  S.  B.  157;  Bar-  27  L.R.A.  669. 

rus  V.  Phaneuf,  166  Mass.  123,  44  N.  19.  Bateman  v,   Ryder,  106   Tenn. 

E.  141,  32  L.R.A.  619;  Summers  v.  712,  64  S.  W.  48,  82  A.  8.  R.  910. 

State,  5  Tex.  App.  365,  32  Am.  Rep. 

C49 


Digitized  by 


Google 


J  65  EXPERT  AND  OPINION  EVIDENCE  U  R.  C.  L. 

whole,**  and  the  same  considerations  are  doubtless  Tespousible  for 
modern  attempts  to  subject  the  whole  matter  of  expert  testimony  to 
statutory  regulation,  wliereby  special  private  employment  is  pro- 
hibited,* the  compensation  therefor  already  being  so  regulated  in 
many  states.*  So,  on  grounds  of  public  policy,  a  contract  for  such 
compensation  contingent  on  the  result  of  the  case  has  been  held 
void.'  Whether  an  expert's  extra  compensation  can  be  taxed  as  costs 
against  the  adverse  party  depends  wholly  on  the  statute.* 

20.  See  supra,  par.  16.  And  see  the  statutes  of  ttie  various 

1.  See    People    v.    Dickerson,    164  states. 

Mich.  148,  129  N.  W.  199,  Ann.  Gas.  3.  Thomas  v.  Caulkett,  67  Mich.  39^ 

1912B  688, 33  L.R.A.(N.S.)  917.    And  24  N.  W.  154,  58  Am.  Rep.  369. 

see  supra,  par.  16.  4.  See  Costs,  voL  7,  p.  794. 

2.  See  27  L.R.A.  672  et  seq.  note. 
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1.  Scope  of  Article. — This  artide  is  devoted  to  a  discussion  of  the 
principles  relating  to  tlie  storage,  use,  sale  and  transportation  of 
explosives.  Generally  speaking,  it  may  be  said  that  the  aim  of  the 
law  19  not  to  prohibit  the  use  of  explosives,  but  to  prohibit  their  use 
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for  unlawful  parposes,  and  so  to  regulate  the  handling  or  disposal 
thereof  aa  to  prevent  the  injuries  which  are  apt  to  result  from  their 
destructive  nature.  The  legal  regulations  thus  established  are  en- 
forced by  imposing  criminal  responsibility  as  well  as  civil  liability. 
The  civil  liability  is  governed  by  the  rules  relating  to  four  branches 
of  the  law  of  torts — trespass,  nuisance,  negligence  and  fraud.  These 
more  general  subjects  are  fully  discussed  elsewhere  in  this  work.* 
That  part  of  the  article  dealing  with  an  employer's  liability  to  his 
employees  for  injuries  resulting  from  the  use  of  explosives  in  the 
former's  business,  should  be  read  in  connection  with  the  discussion 
of  the  general  rules  governing  an  employer's  liability.*  No  attempt 
will  be  made  in  this  article  to  cover  every  phase  of  the  law  having 
some  bearing  on  explosions  or  explosives.  Examples  of  the  subjects 
excluded — except  in  so  far  as  reference  thereto  may  relate  to  the 
general  subjects — are  whether  liability  results  from  the  explosion  of 
particular  explosives  such  as  gas,*  whether  an  insurance  policy  covers 
losses  resulting  from  an  explosion,^  and  whether  explosives  are  em* 
braced  within  the  mechanics'  lien  laws.* 

2.  Explosion  and  Explosive  Defined. — ^An  "explosion"  has  been 
defined  as  a  bursting  with  violence  and  loud  noise,  because  of  internal 
pressure,*  or  as  a  sudden  butsting,  or  breaking  up  or  in  pieces,  from 
an  internal  or  other  force.  An  "explosive"  is  defined  as  any  substance 
by  whose  decomposition  or  combustion  gas  is  generated  with  such 
rapidity  that  it  can  be  used  for  blasting,  or  in  firearms,'  or  for  the 
generation  of  power.  Whether  a  particular  substance  is  an  explosive 
is  a  question  of  fact;  but  as  many  substances  are  generally  known  to 
be  explosive,  the  courts  take  judicial  notice  thereof.* 

3.  Explosive  as  Dangerous  Agency;  Judicial  Kotice. — It  is  a  well 
known  fact  that  all  explosives  are  more  or  less  dangerous,*  and  that 
high  explosives  of  modern  invention  are  liable  to  accidental  ignition 
with  destructive  consequences  even  when  causes  are  not  discernible, 
and  though  reasonable  care  is  exercised  to  prevent  such  an  occur- 
rence.** Courts  take  judicial  notice  of  what  is  generally  known  and 
of  facts  that  have  such  general  notoriety  that  any  one  may  be  fairly 
presumed  to  know  them.  Hence,  no  statement  in  explanation  of  the 
dangerous  character  of  such  explosives  as  gunpowder  or  dynamite 
is  necessary,  because  they  are  so  universally  known  that  to  name 

1.  See  Fraud  and  Deceit;  Nsqu-       7.  Century  Dictionary. 
Sxitce;  NinsAKCE;  Trespass.  8.  See  infra,  par.  3. 

2.  See  Masteb  and  Servaitx.  9.  Mize  v.  Louisville,  ete.,  R.  Co., 

3.  See  Gas.  127  Ky.  496, 105  S.  W.  908, 16  L.R.A. 
4.,  See  Insdbance.  (N.S.)  1084. 

5.  See   Mechanics'   Liens.  10.  Brown  v.  West  Riverside  Coal 

6.  Wadsworth  v.  Marshall,  88  Me.    Co.,  143  la.  662,  120  N.  W.  732,  28 
263,  34  Atl.  30,  32  L.R.A.  588,  quoting   L.RA.(N.S.)  1260. 

Webster's  Dictionary. 
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them  is  at  once  to  suggest  their  dangerous  qualities.**  Explosives 
like  nitroglycerin  or  gunpowder  are,  it  is  said,  dangerous  at  all  times 
and  in  all  places  and  under  all  circumstances,*'  and  signal  torpedoes 
are  classed  with  gunpov^der  and  dynamite  as  dangerous  explosives." 
It  is  a  matt^  of  common  knowledge  that  naphtha  is  even  a  more  dan- 
gerous substance  than  gunpowder,  and  it  is  generally  so  treated  by  the 
courts ;  **  and  although  the  dangerous  character  of  gasoline  has  been 
recognized,**  there  is  some  difference  of  opinion  as  to  whether  illumi- 
nating oU  is  a  dangerous  agency.**  Such  oil,  if  it  is  carefully  stored  in 
tanks  and  they  are  maintained  with  care,  is  not  of  itself  a  source 
of  constant  danger  or  a  menace  to  property  on  adjoining  premises.*' 
And  it  has  also  been  said  that  sulphuric  acid,  consigned  and  handled 
in  tanks,  is  not  inherently  such  a  dangerous  explosive  substamce  as 
to  require  a  railroad  company  to  take  extra  precautions  or  to  exercise 
more  than  ordinary  care  in  disposing  of  the  same  in  its  freight  house.** 
Although  loaded  cartridges  are  dangerous  explosives,**  there  is  some 
authority  to  the  effect  that  a  toy  gun  is  not  such  a  dangerous  instru- 
ment that  a  man  can  be  held  negligent  in  giving  it  to  his  nine-year- 
old  boy  with  caution  to  be  careful  with  it  and  not  lend  it.**  The 
explosive  nattire  of  substances  which  are  not  intended  to  be  used  as 
explosives  has  been  recognized  in  some  instances.  Thus,  it  has  been 
said  that  since  gasoline  is  now  used  extensively  to  propel  automobiles, 
traction  engines  and  airships,  the  courts  will  take  judicial  notice  of 
the  fact  that  gasoline  has  power  as  an  explosive.* 

4.  Police  Regalations  and  Legislative  Control. — A  city  has  the 
power  to  regulate  the  use,  storage  or  transportation,  within  its  limits, 
of  explosives  of  any  kind,  including  explosive  oils,  or  it  may  even 
prohibit  them  from  being  kept  vrithin  the  city  limits  altogether. 
The  validity  of  such  ordinances  is  usually  sustained  on  the  ground 

11.  I^tzsimon,  etc.,  Co.  t.  Brann,   v.  Wakefield,  102  Va.  824,  47  S.  E 
199  lU.  390,  65  N.  E.  249,  59  LR.A.   830,  66  L.R.A.  792. 

421:  Mattson  v.  Minnesota,  etc.,  R.  Co.,       16.  Whittemore  v.  Baxter  Lanndty 
95  Minn.  477,  104  N.  W,  443,  111    Co.,  181  Mich.  564,  148  N.  W.  437, 
A.   S.  R.  483,  5  Ann.   Cas.  498,  70   52  L.R,A.(N.S.)  930. 
L.R.A.(N.S  )  603;  Peterson  v.  Stand-       16.  See  infra,  pax.  67. 
ard  Oil  Co.,  66  Ore.  511, 106  Pac.  337,       17.  Langabaugh    v.    Anderaon,    68 
Ann.  Cas.  1912A  625.  Ohio  St.  131,  67  N.  E.  286,  62  LJt.A. 

Note:   10   L.R.A.(N.S.)    372.  948. 

12.  Langabaugh  v.  Anderson,  68  18.  Means  v.  Soothem  California 
Ohio  St.  131,  67  N  E.  286,  62  L.R.A.  R.  Co.,  144  Cal.  473,  77  Pac.  1001, 
948.  1  Ann.  Cas.  206. 

13.  Jacobs  ▼.  New  York,  etc.,  R.       19.  Binford  v.   Johnston,   82   In4. 
Co.,  212  Mass.  96,  98  N.  E.  688,  40   426,  42  Am.  Dec.  508. 
L.R.A.(N.S.)  41.  20.  Note:  10  L.R.A.(NJ3.)  378. 

Note:  10  L.R.A.(NS.)  372.  1.  Whittemore   v.   Baxter  Lanndrv 

14.  Standard  Oil  Co.  v.  Tiemey,  92  Co ,  181  Mich.  564,  148  N.  W.  437. 
Ky.  367,  17  8.  W.  1025,  36  A.  S.  R.   52  LJR.A.rN.S.)  930. 

695.  14  L.R.A.  677:  Standard  Oil  Co. 
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that  they  are  necessary  police  regulations.  The  authorities  are  every- 
where agreed  that  municipal  ordinances  of  this  character  are  con- 
stitutional and  valid  exercises  of  the  police  power  of  cities  conferred 
by  general  charter  provisions.*  Authority  in  a  municipality  to  regu- 
late the  storage  of  combustible  and  inflammable  materials  within 
its  limits  includes  power  to  prevent  the  storage  of  refined  and  other 
explosive  oils  within  such  limits.*  Moreover,  an  ordinance  requir- 
ing the  removal  of  powder  magazines  from  a  city  is  valid,  although 
the  city  had  sold  the  sites  to  the  owners  for  the  purpose  of  erecting 
such  magazines.*  There  is,  however,  authority  to  the  effect  that  a 
municipal  ordinance  placing  restrictions  upon  the  keeping  and  storing 
of  inflammable  or  explosive  oils  is  invalid  and  unconstitutional  if  it 
fails  to  specify  the  rules  and  conditions  to  be  observed  in  such  busi- 
ness, and  it  does  not  admit  of  the  exercise  of  the  privilege  by  all  citi- 
zens alike,  who  will  comply  with  such  rules  and  conditions,  and  if  it 
admits  of  the  exercise  of  an  arbitrary  discrimination  by  the  municipal 
authorities  between  citizens  who  will  so  comply.'  A  city  ordinance 
cannot  authorize  a  larger  quantity  of  explosive  powder  to  be  kept  with- 
in the  city  limits  than  the  state  statute  allows.*  It  has  been  held  that 
a  special  ordinance  granting  to  a  particular  person  permission  to  store 
refined  oil  within  the  limits  of  an  incorporated  city  is  repealed  by 
a  subsequent  general  ordinance  making  such  storage  of  oils  a  criminal 
offense.'  The  statutes  of  some  jurisdictiona  require  the  giving  of 
notice  to  public  officials  of  the  occurrence  of  an  explosion.*  Without 
violating  a  constitutional  provision  prohibiting  a  statute  from  embrac- 
ing more  than  one  subject  which  is  to  be  expressed  in  its  title,  the 
le^ature  may  pass  an  act  to  regulate  the  manufacture,  transporta- 
tion, use  and  sale  of  explosives,  and  provide  punishment  for  an 
improper  use  thereof.* 

II.  Criminal  Liability 

5.  Manufacturing  or  Keeping  Explosives. — ^It  is  a  general  rule  that 
the  manufacture  and  keeping  of  large  quantities  of  gunpowder  and 
other  explosives  in,  or  dangerously  near  to,  public  places,  such  as 
towns  and  highways,  is  a  public  nuisance,  and  indictable  as  such, 

2.  Notes:  108  A.  S.  R.  356  et  seq.;  6.  Cameron  v.  Kenyon-Connell  Com- 
88  L.R.A.  640;  41  L.R.A.(N.S.)  458  mercial  Co.,  22  Mont.  312,  56  Pac. 
et  seq.  358,  74  A.  S.  R.  602,  44  L.R.A.  508. 

3.  Crowley  v.  Ellsworth,  114  La.  7.  Crowley  v.  ElLsworth,  114  La. 
308,  38  So.  199,  108  A.  S.  R.  353,  308,  38  So.  199,  108  A.  S.  R.  353, 
69  L.R.A.  276.  69  L.R.A.  276. 

4.  Davenport  v.  Richmond  City,  81       8.  Note:  Ann.  Cas.  1912B  621. 

Va.  636,  59  Am.  Rep.  694.  9.  Hronek  v    People,  134  111.  139, 

5.  Richmond  v.  Dudley,  129  Ind  112,  24  N.  E.  861,  23  A.  S.  R.  652,  8 
28  N.  E.  312,  28  A.  S.  B.  180,  13   L.R.A.  837. 

L.RA.  587. 
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v\  hcther  negligently  or  carefully  conducted ;  *"  and  this  was  the  rule 
at  common  law.'*  Upon  the  trial  of  such  indictments,  it  is  a  question 
of  fact  for  the  jury,  whether  the  keeping  and  depositing,  or  the 
manufacturing,  of  such  substances,  really  does  create  danger  to  life 
and  property  as  alleged,  and  this  must  be  a  question  of  degree,  depend- 
ing on  the  circumstances  of  each  particular  case.**  There  is  authority 
to  the  effect  that  a  powder  house  near  dwelling  houses  may,  or  may 
not,  be  a  nuisance,  according  to  circumstances,  and  that  these  circum- 
stances must  be  explicitly  stated  in  the  indictment,  so  that  the  defend- 
ants may  be  prepared  to  meet  them,  and  so  that  the  court  may  judge 
of  their  force.  Under  this  view,  it  is  in  such  a  case  necessary  to  allege 
in  the  indictment  that  the  gunpowder  was  negligently  and  improvi- 
dently  kept.**  Where  the  keeping  of  gunpowder  at  a  particular  place 
constitutes  a  nuisance,  the  fact  that  it  has  been  maintained  there  for 
a  long  period  of  time  is  not  a  defense.**  The  keeping  of  explosives 
in  inhabited  places  is  now  frequently  regulated  by  statute  or  ordi- 
nance.** 

6.  Using  Explosives  to  Destroy  Persons  or  Ptoperty. — ^If,  in  a 
prosecution  for  violating  a  statute  relating  to  the  making  or  procurins; 
of  dynamite  for  the  purpose  of  destroying  the  lives  of  persons,  it 
appears  that  a  person  who  was  found  in  possession  of  explosives  had 
avowed  his  intention  to  use  them  for  a  particular  unlawful  purpose, 
the  presumption  arises  that  he  procured  them  for  such  unlawful  use, 
especially  if  there  was  nothing  in  his  business  requiring  him  to  have 
or  to  use  such  explosives.  The  corpus  delicti  of  the  making  and  pro- 
curing of  dynamite  with  intent  to  use  it  for  the  unlawful  destruction 
of  the  lives  of  certain  persons  is  sufficiently  proved  by  the  facts  that 
the  defendant  had  such  explosives  in  his  possession,  and  kept  them 
concealed,  and  on  different  occasions  threatened  to  take  the  lives  of 
such  persons.  Where  a  statute  providing  that  any  person  abetting 
or  in  any  way  assisting  in  making,  manufacturing,  buying  or  pro- 
curing, explosives,  knowing  or  having  reason  to  believe  that  they  are 
intended  to  be  used  by  any  person  or  persons,  in  any  way,  for  the 
unlawful  injury  to  or  destruction  of  life  or  property,  shall  be  deemed 
a  principal,  it  has  been  held  that  a  defendant,  if  guilty  as  an  accessory 
before  the  fact,  is  to  be  indicted  and  punished  as  a  principal.*' 

10   Rudder  v.  Koopman,  116  Ala.  13.  People  v.  Sands,  1  Johns,  (N. 

332,  22  So.  601,  37  L.R.A.  489;  Wil-  T.)  78,  3  Am.  Dec.  296,  distinsjuished 

Kon  V.  Phoenix  Powder  Mfe.  Co.,  40  in  Heeg  v.  Lieht,  80  N.  Y.  579,  36 

W.  Va.  413,  21  S.  E.  1035,  52  A.  S.  R.  Am  Rep.  654. 

890.  14.  Note:  17  Ann.  Cas.  793. 

Note:  38  L.R.A.  306.  15.  See  supra,  par.  4. 

11.  Note:  38  L.R.A.  308.  16.  Hronek  v.  People,  134  Dl.  13<>, 

12.  Kinney  v    Koopman,  116  Ala.  24  N.   E.  861,  23  A.   S.  R.   652,  8 
310,  22  So.  593,  67  A.  S.  R.  119,  37  L.R.A.  837. 

L.R.A.   497. 
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7.  Blasting  in  Prohibited  Manner. — In  a  prosecution  for  the  vio- 
lation of  a  municipal  ordinance  requiring  blasts  to  be  securely  covered 
so  as  absolutely  to  prevent  all  danger  to  persons  or  property,  the 
technical  distinction  between  a  blast  and  what  is  called  a  "spring" 
fihot  is  immaterial,  as  such  an  ordinance  is  intended  to  protect  against 
the  danger  of  all  discharges  of  powder  commtnly  understood  as  blast- 
ing. It  is  no  defense  to  a  criminal  prosecution  for  the  violation  of  a 
municipal  ordinance  requiring  all  blasts  in  the  city  to  be  so  covered 
as  to  prevent  danger  to  persons  or  property,  that  the  blast  was  dis- 
charged by  the  defendant's  servant,  who  left  the  blast  uncovered 
without  the  knowledge  of  the  defendant  and  in  disregard  of  instruc- 
tions. The  criminal  liability  of  a  defendant  in  such  a  case  is  not 
atfected  by  the  fact  that  he  is  a  member  of  a  partnership,  as  there  is 
no  distinction  between  his  assent  to  an  act  aa  a  partner  and  assent  in 
his  individual  capacity.*' 

III.  Civil  Liability 

In  General 

8.  Explosions  on  One's  Premises  as  Trespass. — By  most  of  the 
decisions  on  the  subject,  the  answer  to  the  question  whether,  in 
the  absence  of  negligence,  one  who  brings  upon  his  own  premises  a 
dangerous  explosive  is  liable  for  injuries  to  his  neighbors  person  or 
property  caused  by  an  explosion  thereof,  is  made  to  depend  on 
whether  the  keeping  or  storing  of  the  explosive  is  a  nuisance.  There 
is  authority  which  imposes  liability  in  sucli  case  apparently  on  the 
ground  of  trespass.  According  to  this  view,  the  storing  of  a  dangerous 
explosive  such  as  nitroglycerin  is  such  an  extraordinary  and  unusual 
use  of  property  as  to  require  the  owner  to  make  such  use  thereof  at 
his  peril.  There  appeai-s  to  be  a  real  analogy  between  an  injury  t-o 
a  neighbor's  person  or  property  caused  by  blasting  on  one's  premises 
and  a  similar  injury  caused  by  storing  a  dangerous  explosive  thereon.** 
However,  according  to  many  authorities  damage  to  a  neighbor's  person 
or  property  caused  by  the  explosion  of  a  steam  boiler  lawfully  and 
carefully  operated  on  the  owner's  premises  is  not  a  trespass.  An  at- 
tempt has  been  made  to  distinguish  such  a  case  from  damage  done 
by  blasting  on  the  ground  tliat  in  the  latter  case  the  damage  is  direct 
and  immediate.**  But  the  real  ground  of  the  exemption  from  liability 
appears  to  be  that  in  the  case  of  steam  boilers,  the  extensive  and  varied 

17.  Spokane  v.  Patterson,  46  Wash.  par.  27  et  seq. 

9.3,  89  Pac.  402,  123  A.  S.  R.  921,  18.  Bradford   Olveerine   Co.   v.   St. 

13    Ann.    Oas.    706,   8    L.R.A.{N.S.)  Marvs  Woolen  Mfg.  Co.,  60  Ohio  Si. 

1104.  560,  54  N.  E.  528,  71  A.  S.  R.  740,  45 

See  generally.  Partnership.    As  to  L.R.A.  6r,8. 

civil  liability  for  blastin;^,  see  infra.  19.  See  infra,  par.  20. 
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uses  to  which  steam  is  devoted,  and  the  comparatively  slight  danger 
arising  from  its  use,  require  on  principles  of  public  policy,  whicli 
regards  the  interests  of  the  great  body  of  the  people,  that  every  owner 
of  real  property  should  be  held  to  possess  it  subject  to  the  right  of  his 
neighbor  to  erect  a  manufactory  and  employ  steam  on  adjacent  prem- 
ises. Under  the  circumttances  that  surround  the  industries  of  to-day, 
public  policy  may  demand  a  modification  of  the  strict  rule  of  liability 
in  favor  of  those  who  employ  steam  in  such  industries.'" 

9.  Storing  of  Dangerous  Explosives  as  Nuisance  Per  Se, — Majority 
Rule. — As  a  general  and  prevailing  rule,  the  keeping  of  explosives 
in  large  quantities  in  the  vicinity  of  a  dwelling  house  is  a  nuisance 
per  se ;  ^  and  in  such  cases  the  person  so  creating,  or  so  continuing, 
such  nuisance,  is  liable  for  all  damages  suffered  in  consequence  thereof, 
irrespective  of  negligence  or  want  of  care  in  so  storing,  keeping,  caus- 
ing, or  allowing  explosions  thereof."  Under  this  rule  it  has  been  held 
that  the  storage  of  a  large  quantity  of  dynamite  on  an  island  where 
such  dynamite  is  liable  to  explode  to  the  damage  of  adjacent  property 
and  boats  plying  near  by  constitutes  a  nuisance."  It  is  not  necessary, 
in  order  that  the  storage  of  explosives  may  be  a  nuisance,  that  the 
magazine  should  be  located  in  a  thickly  settled  district  or  near  a  public 
highway,*  or  that  an  owner's  establishment  be  outside  of  the  territorial 
limits  of  a  city.'  However,  it  is  said  that  the  maintenance  of  a  mag- 
azine for  the  storage  of  explosives  is  not  of  itself  a  nuisance  so  as  to 
give  anyone  injured  in  person  or  property  by  an  explosion  the  right 
to  compensation,  regardless  of  any  other  circumstance  than  the  mere 
existence  of  the  magazine  and  the  fact  of  the  explosion ;  •  and  so  it 

20.  Bradford  Glycerine  Co.  v.   St.  People's  Gas  Co.  v.  Tyner,  131  Ind. 

Marys  Woolen  Mfg.  Co.,  60  Ohio  St.  277,  31  N.  E.  59,  31  A.  S.  R.  433, 

560,  54  N.  E.  528,  71  A.  S.  B.  740,  16L.R.A.443;  State  v.  Excelsior  Pow- 

45  L.R.A.  658.  der  Mfg.  Co.,  259  Mo.  254,  169  S.  W. 

1.  Kerbaugh  v.  CaldweU,  151  Fed.  267,  L.R.A.1915A  615  j  Heeg  v,  Licht, 
194,  80  C.  C.  A.  470,  10  Aua.  Cas.  80  N.  Y.  579,  36  Am.  Rep.  654; 
453;  Laflin,  etc..  Powder  Co.  v.  Tear-  Cheatham  v.  Shearon,  1  Swan  (Tenn.) 
ney,  131  111.  322,  23  N.  E.  389,  19  213,  ,55  Am.  Dec.  734;  Wilson  v. 
A.  S.  R.  34,  7  L.R.A.  262;  State  v.  Phosnix  Powder  Mfg.  Co.,  40  W.  Va. 
Exeelsior  Powder  Mfg.  Co.,  259  Mo.  413,  21  S.  E.  1035,  52  A.  S.  R.  890. 
254,  169  S.  W.  267,  L.R.A.1915A  615  Notes:  67  A.  S.  R.  134  et  scq.;  29 
and  note;  Mc Andrews  v.  Collerd,  42  L.R.A.  718  et  seq.;  38  L.R.A.  308  et 
N.  .J.  L.  189,  36  Am.  Rep.  508.  See  seq.;  16  L.R.A.(N.S.)  691  et  seq.; 
Myers  v.  Malcolm,  6  Hill  (N.  Y.)  292,  L.R.A.1915A  615  et  seq. 

41  Am.  Dec.  744.  3.  Henderson  v.  Sullivan,  159  Fed. 

Note:  67  A.  S.  R.  134  et  seq.  46,  86  C.  C.  A.  236,  14  Ann.  Caa, 

See  infra,  par.  10,  for  the  rule  that  590,  16  L.R.A.(N.S.)  691. 

such  keeping  is  not  a  nuisance  per  se.  4.  Emory  v.  Hazard  Powder  Co.,  22 

2.  Kerbaugh  v.  Caldwell,  151  Fed.  S.  C.  476,  53  Am.  Rep.  730. 

194,  80  C.  C.  A.  470,  10  Ann.  Cas.       5.  Rocg  v.  Licht,  80  N.  Y.  579,  36 
453  and  note;  Whaley  v.  Sloss-Shef-   Am.  Rep.  654  and  note. 
fi«ld    Steel,   etc.,   Co.,   164   Ala.   216,       6.  Kerbaugh  v.  Caldwell,  151  Fed. 
51  So.  419,  20  Ann.  Cas.  822  and  note;    194,  80  C.  C.  A.  470,  10  Aim.  Cs. 
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has  been  held  that  proof  of  the  mere  occurrence  of  the  accident  may 
not  suffice  on  the  question  of  liability,  and  that  where  only  such  proof 
is  offered  a  nonsuit  may  be  properly  directed.'  In  other  words,  in 
order  to  &c  Uie  liability,  it  must  appear  that  the  maintenance  of  the 
nuisance  was  the  proximate  cause  of  the  injury.^  There  ia  authority 
to  the  effect  that  the  negligent  storing  of  dynamite  is  not  the  proximate 
cause  of  injury  to  one  who,  without  right,  uses  the  building  where 
it  is  stored  as  a  target  for  gun  practice,  thereby  exploding  the  dyna- 
mite to  his  injury.'  Where  the  storage  of  explosives  constitutes  a 
nuisance,  individuals  affected  thereby  may  in  a  proper  case  have  Uie 
civil  remedy  of  injunction  to  prevent  a  continuance  thereof.*"  And 
the  fact  that  an  injunction  against  the  operation  of  a  powder  mill  will 
result  in  great  loss  to  its  owner  does  not  necessarily  prevent  the  greint- 
ing  of  such  relief;  nor  does  state  license  to  a  foreign  corporation  to 
conduct  within  the  state  a  plant  for  the  manufacture  of  gunpowder 
prevent  the  plant  from  being  abated  as  a  nuisance.** 

10.  Storing  of  Dangerous  Explosives  as  Nuisance, — Minority  Rule. — 
There  is  a  line  of  cases  in  which  it  is  maintained  that  a  magazine 
containing  large  quantities  of  gunpowder  or  other  high  explosive,  and 
situated  near  to  dwelling  houses  and  a  public  street,  is  not  a  nuisance 
per  se,  and  that  the  owner  thereof  is  not  liable  in  case  of  an  explosion 
and  an  injury  to  person  or  property,  or  both,  unless  he  is  in  some 
way  negligent  in  the  manner  in  which  the  explosive  ia  stored  or  kept. 
To  constitute  such  keeping  a  nuisance  and  impose  liability  for  an 
accidental  explosion  there  must  be  negligence  in  "keeping"  or  in  the 
"manner"  of  keeping  and  storing  the  gunpowder.  This  view  is  based 
largely  on  the  supposition  that  the  courts  do  not  know  judicially 
that  a  powder  magazine  may  not  be  constructed  and  so  provided  as 
to  insure  absolute  security  from  causes  which  may  result  in  ex- 
plosions.**     Accordingly,   the  storing  or  keeping  of  an   explosive 

453;   Rudder  ▼.  Koopman,  116  Ala.    147  N.  C.  1*2,  60  S.  E.  912,  24  L.E.A. 
332,  22  So.  601,  37  L.R.A.  489;  He^    (N.S.)  119. 

▼.  Licht,  80  N.  Y.  579,  36  Am.  Rep.       10.  Henderson  v.  Sallivan,  159  Fed. 

«54.  46,  86  C.  C.  A.  236,  14  Ann.  Caa.  590 

Notc:16L.R.A.(N.S.)  691.  and  note,   16  L.R.A.(N.S.)    691   wd 

7.  Levendasky  v.  Empire  Rubber  note;  People's  Gas  Co.  v,  Tyner,  131 
Mfg.  Co.,  84  N.  J.  L.  698,  87  Atl.  338,  Ind.  277,  31  N.  E.  59,  31  A.  S.  E.  433, 
Ann.  Cas.  1914D  969.  16  L.R.A.  443. 

8.  Stone  v.  Boston,  etc.,  R.  Co.,  171  11.  State  v.  Excelsior  Powder  Mfg. 
Mass.  536,  51  N.  E.  1,  41  L.R.A.  Co.,  259  Mo.  254,  169  S.  W.  267, 
794;  Cuff  V.  Newark,  etc.,  E.  Co.,  35   L.E.A.1915A  615. 

N.  J.  L.  17,  10  Am.  Eep.  205;  Mc-  See  generally,  Injunctioks. 

Gehee  v.   Norfolk,   etc.,  B.   Co.,  147  12.  Kinney  v.  Koopman,  116  Ala. 

N.  C.  142,  60  8.  E.  912,  24  L.R.A.  310,  22  So.  593,  67  A.  S.  E.  lia 

(N.S.)  119.  and  note,  37  L.E.A.  497;  Whaley  v. 

See   also   infra,   par.   18;    and   see  Sloss-Sheffield  Steel,  etc.,  Co.,  164  Ala. 

(enerallv,  Proximate  Cause.  216,  51  So.  419,  20  Ann.  Cas.  822. 

9.  MeOehee  v.  Norfolk,  etc.,  B.  Co.,  Note:  L.R.A.1915A  616.                   > 
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in  large  quantities  in  a  thickly  settled  portion  of  a  cil^  may  oi  may 
not  be  a  nuisance,  depending  upon  the  quantity  and  kind  of  ex- 
plosive kept,  the  purpose  for  which  it  was  kept,  the  length  of  time  for 
which  it  was  kept',  the  kind  and  character  of  the  magazine  or  house 
in  which  it  was  kept,  and  what  protection  was  afforded  by  the  mode  of 
keeping  from  liability  to  exploded'  But  even  under  this  view,  the 
keeping  of  a  large  quantity  of  gunpowder  in  a  wooden  building,  near 
other  buildings,  amounts  to  a  public  nuisance,  and  renders  the  person 
so  keeping  it  liable  for  damage  resulting  therefrom,  although  he  may 
not  have  been  guilty  of  any  negUgence  in  causing  the  fire  from  which 
such  damage  resulted.**  The  danger  to  residents  of  the  vicinity  of  a 
powder  magazine  which  is  properly  constructed  and  managed,  is  not 
ordinarily  regarded  as  so  impending  or  probable  as  to  authorize  the 
chancellor  to  decree  the  abatement  of  such  house  as  a  nuisance.*' 

11.  Storage  of  Oil  or  Gasoline  as  Nitisance. — ^Neither  the  production 
nor  storage  of  crude  oil  is  a  public  nuisance ;  nor  is  the  storage  of  it 
on  premises  adjacent  to  or  adjoining:  the  premises  of  another  a  private 
nuisance  per  se,  although  the  nitihod  of  its  use  and  the  neglect  to 
properly  care  for  it  may  create  a  nuisance.  Crude  oil,  of  itself,  is  not 
a  source  of  constant  danger  and  menace  to  property  on  adjacent 
premises.  If  carefully  stored  in  tanks,  and  the  tanks  maintained  with 
care,  destruction  of  or  injury  to  neighboring  buildings  would  not  be 
the  probable  and  reasonable  result.*'  Owing  to  its  more  dangerous 
character,  the  rule  is  different,  however,  as  to  the  storage  of  gasoline. 
Though  the  storage  of  gasoUne  on  premises  adjacent  to  or  adjoining 
the  premises  of  another  be  not  regarded  as  a  private  nuisance  per  se, 
it  may,  nevertheless,  become  such,  considering  the  locality,  the 
quantity,  and  the  surrounding  circumstances,  and  would  not  neces- 
sarily depend  upon  the  degree  of  care  used  in  its  storage,  or  upon 
whether  every  precaution  that  human  ingenuity  has  conceived  has 
been  made  use  of  in  the  construction  of  the  tanks.  Considering  the 
dangerous  character  of  the  substance  and  its  power  as  an  explosive, 
of  which  the  courts  can  well  take  judicial  notice,  and  also  considering 
the  fact  that  accidents  in  the  operation  of  the  most  perfect  mechanism 
will  occur,  it  cannot  be  said  that  to  have  a  great  quantity  of  such  an 
agency  stored  within  but  a  few  feet  of  one's  dwelling  house  is  not 
sufficient  to  be  an  unreasonable  interference  with  the  comfortable 
enjoyment  of  that  home.*' 

IS.  Whaley  v.  Sloss-Sheffield  Steel,       15.  Dnmesnil  v.  Dupont,  18  B.  Mon. 

etc.,  Co.,  164  Ala.  216,  51   So.  419,  (Ky.)  800,  68  Am.  Dec.  750. 
20  Ann.  Cas.  822.  16.  Langabangh    v.    Anderson,    6S 

14.  Kinney  v.  Koopman,  116  Ala.  Ohio  St.  131,  67  N.  E.  286,  62  L.RA. 

310,   22   So.  593,  67   A.   S.   B.   119,  948. 

37  L.R.A.  497;  Rudder  v.  Koopman,       17.  Whittemore  y.  Baxter  Laundry 

116  Ala.  332,  22  So.  601,  37  L.R.A.  Co.,  181  Mich.  564,  148  N.  W.  437, 

489.  52  L.R.A.(N.S.)  930  and  note. 
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» 

12.  Storing  Explosives  for  Public  Work  as  Nuisance. — ^In  reference 
to  the  storing  of  explosives  necessary  to  be  used  in  the  prosecution  of 
work  done  under  legislative  authority,  it  has  been  contended  that  in 
the  legislative  authority  to  do  the  work  is  included  the  authority  to 
store,  with  impunity,  in  a  convenient  place,  so  much  explosive  material 
as  might  be  necessary  for  the  convenient  prosecution  of  the  work, 
notwithstanding  the  danger  or  positive  damage  to  others,  or  their 
property,  arising  from  such  collection  of  dangerous  materials.  But 
the  proposition  that  the  grant  of  legislative  authority  to  a  private 
corporation,  or  an  individual,  to  do  a  work  for  its  or  hia  own  profit, 
includes  authority  to  use,  at  whatever  hazard  to  the  persons  or  prop- 
erty of  others,  dangerous  materials  such  as  explosives,  provided  they 
are  necessary  to  the  convenient  prosecution  of  the  work,  has  not  been 
sustained.  This  conclusion  is  based  upon  the  distinction  between  the 
nonliability  of  public  agents,  in  the  construction,  within  their  lim- 
itations, of  public  works,  and  the  liability  of  private  corporations 
authorized  by  the  legislature  to  construct  and  operate  works  for  their 
own  emolument,  though  for  public  advantage,  and  also  upon  the  dis- 
tinction between  the  liability  of  a  private  corporation  to  public  prosecu- 
tion for  a  legalized  nuisance,  and  its  liability  to  a  private  action  for 
damages  arising  from  such  nuisance.  In  the  one  case  the  legislative 
authority  is  a  protection,  and  in  the  other  it  is  not.*' 

'  13.  Rights  of  Person  Locating  Near  Nuisance  Created  by  Storing 
Explosives. — There  is  a  conflict  among  the  authorities  in  reference 
to  the  rights  of  a  person  locating  near  an  existing  nuisance.  In  an 
action  to  recover  damages  to  buildings  caused  by  the  explosion  of  a 
gunpowder  magazine .  adjacent  thereto,  according  to  one  view,  it  is 
no  defense  that  there  were  other  powder  magazines  in  the  same 
neighborhood  at  the  time;  that  they  were  there  when  the  land  was 
bought  and  the  injured  buildings  erected;  that  the  plaintiff's  hus- 
band had  been  employed  in  the  powder  business;  that  the  property 
was  bought  and  such  buildings  erected  after  the  erection  of  the  defend- 
ant's magazine,  in  order  that  plaintiff's  husband  might  be  near  the 
magazines;  that  he  had  been  a  stockholder  in  a  powder  company,  or 
that  the  plaintiff  had  leased  her  land  to  powder  companies  for  the 
purpose  of  storing  powder  thereon.*'  Under  an  opposite  view  it  has 
been  hold  that  if  a  person  stores  gunpowder  for  use  in  manufacturing, 
and  it  does  not  appear  that  when  he  commenced  business  he  did  not 
locate  in  a  proper  place  remote  from  residences,  or  that  he  did  not 
thereafter  carry  on  his  business  with  the  utmost  care,  he  is  not  liable 
for  injuries  to  a  neighboring  house  from  an  explosion  resulting  iioui 

18.  McAndrewa  v.  CoUerd,  42  N.  J.  rations;  NTOuaENCB;  Nuisances. 
L.  189,  36  Am.  Rep.  608.  19.  Laflin,  etc.,  Powder  Co.  v.  Tcar- 

Note:  70  L.R.A.  589.  ney,  131  lU.  322,  23  N.  E,  389,  19 

See    generally,    Municipal    Cobpo-   A.  S.  R.  34,  7  L.R.A.  262. 
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a  cause  beyond  his  control.  Under  this  view,  in  an  action  for  dam- 
ages to  a  neighboring  house  from  an  explosion  of  gunpowder,  an 
instruction  is  erroneous  if  it  makes  no  distinction  between  a  ca^  of 
the  use  and  the  manufacture  of  the  explosive,  nor  any  modification 
of  the  liability  where  a  secluded  situation  is  sought  in  the  first  instance 
and  thereafter  others  are  attracted  to  the  locality,  and  if  it  makes  the 
defendant  liable  notwithstanding  the  greatest  care,  and  the  fact  that 
the  explosion  is  caused  by  an  agency  beyond  his  control,** 

14.  Negligence  in  Keeping  or  Using  Explosives  Generally. — If 
the  persons  storing  or  keeping  dangerous  explosives  are  guilty  of  any 
negligence,  or  want  of  reasonable  care,  in  such  storing  or  keeping, 
or  in  allowing  or  causing  an  explosion,  they  are  liable  for  damages 
or  injury  resulting  in  consequence  thereof,  regardless  of  whether  the 
keeping  or  storing  of  the  explosives  was  a  nuisance  or  not.  The 
question  whether  a  nuisance  exists  is  immaterial,  if  negligence  or 
want  of  care  is  present,  and  contributes  to  the  explosion  and  injury.* 
And  it  makes  no  difference  whether  the  negligence  in  keeping  or 
using  an  explosive  is  an  act  of  omission  or  of  commission.'  The 
degree  of  care  required  of  persons  having  the  possession  and  con- 
trol of  dangerous  explosives,  such  as  dynamite,  is  of  the  highest. 
The  utmost  caution  must  be  used  to  the  end  that  harm  may  not  come 
to  others  in  coming  in  contact  with  them.*  For  instance,  a  railroad 
company  storing  explosives  in  a  depot  building  with  a  defective  chim- 
ney flue,  by  reason  whereof  the  building  takes  fire  and  there  is  an 
explosion  injuring  the  plaintiff's  neighboring  property,  is  liable  for 
the  injury.*  As  in  other  cases,  the  question  whether  proper  care  lias 
been  taken  is  frequently  one  for  the  jury  to  determine.  Thus,  the 
jury  must  be  permitted  to  pass  upon  the  question  of  due  care  by  a 
municipal  corporation  which  in  midsummer  turns  a  large  quantity 
of  crude  petroleum  into  a  public  sewer  the  natural  outlet  of  which  !>> 
obstructed,  and  leaves  it  four  days  without  taking  any  precaution.? 
to  avoid  a  resulting  explosion.  But  an  oil  company  from  who.«e 
premises  crude  petroleum  escapes  during  a  conflagration  not  shown 
to  be  due  to  its  negligence,  is  not  liable  for  injuries  caused  by  an  ex- 
plcsion  of  a  public  sewer  into  which  the  oil  was  turned  by  the  munici- 

20.  Kleebauer  v.  Western  Fuse,  etc.,  Co.,  45  Ohio  8t  11,  12  N.  E.  451, 

Co.,  138   Cal.  497,  71  Pac  617,  94  4  A.  S.  E.  507, 

A.  S.  R.  62,  60  L.R.A.  377.  3.  Mattson  v.  Minnesota,  etc.,  R.  Co., 

1.  Kinney  v.  Koopman,  116  Ala.  95  Minn.  477,  104  N.  W.  443,  111  A. 
310,  22  So.  593,  67  A.  8.  R.  119,  37  S.  R.  483,  5  Ann.  Cas.  498;  Dahl  v. 
L.R.A.  497;  Whaley  v.  Sloss-Shef-  Valley  Dredging  Co.,  125  Minn.  90, 
field  Steel,  etc.,  Co.,  164  Ala.  216,  51  145  N.  W.  796,  52  L.R.A.(N.S.)  1173. 
So.  419,  20  Ann.  Cas.  822  and  note.  Notes:  123  A.  S.  R.  578;  10  L.RA. 

Notes:  67  A.  S.  E.  139;  29  L.R.A.    (N.S.)  376  et  seq. 
724  et  seq.;  10  Ann.  Cas.  456,  457.       4.  Denver,  etc.,  R.  Co.  v.  Conway,  8 

2.  ilarriman  v.  Pittsburgh,  etc.,  R.    Colo.  1,  5  Pac.  142,  54  Am.  Rep.  537. 
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pal  authorities  after  it  had  left  the  premises  of  the  oil  company  and 
without  its  knowledge,  for  the  purpose  of  checking  the  spread  of  the 
conflagration.*  It  has  been  held  that  the  mere  ownership  of  gun- 
powder consigned  for  sale  on  commission  does  not  render  Uie  owners 
liable  for  an  explosion  which  occurs  while  it  is  in  the  hands  of  the 
consignee.*  In  a  case  where  the  servant  of  a  restaurant  keeper  grasps 
>  burning  lamp,  and  in  attempting  to  carry  it  from  the  room  is  burnt, 
and  he  then  throws  the  lamp  from  him,  when  it  explodes  and  injures 
a  customer,  it  has  been  held  that  the  restaurant  keeper  is  not  liable  in 
damages  for  such  injury.' 

15.  Using  Signal  Torpedoes  as  Negligence. — In  the  absence  of  evi- 
dence, it  cannot  be  inferred  from  rules  requiring  the  use  of  torpedoes 
by  trainmen  that  such  use  is  unnecessary  or  improper;  nor  can  the 
possession  of  them  by  men  of  the  train  crew  be  regarded  as  negligence, 
nor  will  it  be  presumed  that  they  are  negligently  used.    Negligence 
'n  such  a  case,  as  in  all  others,  must  be  proved  either  by  testimony 
directly  eatablishing  the  fact,  or  by  the  proof  of  facts  from  which  such 
negligence  will  reasonably  follow  and  be  presumed.*    The  use  of  a 
dangerous  agency  such  as  torpedoes,  which  must  be  classed  with  gun- 
P<>wcJer  and  explosives  like  nitroglycerin  and  dynamite  in  its  various 
ornja,  while  lawful,  imposes  upon  a  company  using  such  agency  the 
"  y  of  taking  every  proper  precaution  to  prevent  personal  injuries  to 

lIl(>Se  lawfully  upon  the  company's  premises,  from  explosions  which 
might  be  precipitated  through  the  carelessness  of  its  servants.*  Ac- 
cordingly, a  railroad  company  may  be  chargeable  with  negligence  if 
it  wantonly  and  needlessly  leaves  a  torpedo  on  its  track."  Moreover, 
the  rale  is  well  supported,  that  one  who  intrusts  a  dangerous  agency, 
such  aa  a  railway  torpedo,  to  a  servant,  cannot  escape  liability  for 
injuries  resulting  therefrom  on  the  ground  that  it  was  used  at  a  time 
and  in  a  manner  not  within  the  instructions  or  authority  of  the  serv- 
ant, his  authority  being  to  use  torpedoes  on  the  road  in  the  manage- 
ment of  the  trains.** 

16.  Injury  to  Adult  on  Premises  where  Explosives  Are  Kept. — 
The  liability  of  an  owner  of  dangerous  premises  depends  largely  upon 
his  relation  to  the  pereons  coming  thereon,  that  is,  whether  the  latter 

5.  Puehs  v.  St.  Louis,  133  Mo.  16S,  8.  Hughes  v.  Boston,  etc.,  R.  Co., 
31  S.  W.  115,  34  S.  W.  508,  34  L.R.A.  71  N.  H.  279,  51  Atl.  1070,  93  A.  S. 
118,  overmled  on  a  second  appeal  in   R.  618. 

167  Mo.  620,  67  S.  W.  610,  57  L.R.A.  Note:  Ann.  Cas.  19140  1101. 

136,  ss  to  tho  degree  of  care  required  9.  Jacobs  v.  New  York,  etc.,  R.  Co., 

under  the    elreumstances.      8ee    also  212  Mass.  96,  98  N.  £.  688,  40  L.RA. 

Diums  AND  Sewers,  vol.  9,  p.  674.  (N.S.)  41. 

6.  Abrahams  v.  California  Powder  10.  Mills  v.  Central  of  Georgia  R. 
WoAs,  5  N.  M.  479,  23  Pac.  785,  8  Co.,  140  Ga.  181,  78  S.  E.  816,  Ana 
L.R.A,  378.  Cas.  1914C  1098  and  note. 

7.  Donahne  v.  Kelly,  181  Pa.  St.  11.  See  infra,  par.  56. 
93,  37  Atl.  186,  69  A.  8.  R.  632. 
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are  invitees,  licensees  or  trespassers.*'  This  rule  applies  to  a  person 
keeping  explosives  on  his  premises.  He  must  exercise  care  for  the 
safety  of  persons  invited  thereon;  and  he  may  be  liable  if  he  negli- 
gently leaves  explosives  on  the  premises  that  may  result  in  injury  to 
any  person  not  a  trespasser.**  An  owner  may  likewise  be  liable  if 
he  places  a  dangerous  explosive  at  a  place  where  he  knows  a  licensee 
is  accustomed  to  go,  and  where  an  ordinarily  prudent  person  would 
expect  him  to  go,  and  he  is  injured  thereby.**  It  has  been  held  that 
for  an  injury  arising  from  mere  passive  negligence  incident  to  the 
keeping  of  a  substance  not  inherently  a  dangerous  explosive  agency, 
as,  for  example,  sulphuric  acid,  a  mere  licen.fce  has  no  right  of 
action.*' 

17.  Leaving  Explosives  Accessible  to  Children  as  Negligence. — 
As  a  general  rule  a  per^n  leaving  exposed  and  unguarded  on  his 
premises  an  explosive  which  is  found  by  trespassing  children  is  liable 
for  any  injuries  resulting  from  its  explosion.**  This  rule  is  based 
on  the  very  natural  and  reasonable  assumption  that  children,  wherever 
they  go,  must  be  expected  to  act  upon  childish  instincts  and  impulses ; 
and  those  who  are  chargeable  with  a  duty  of  care  and  caution  toward") 
them  must  calculate  upon  this,  and  take  precautions  accordingly.  If 
persons  leave  exposed  to  the  observation  of  children  anything  which 
would  be  tempting  to  them,  and  which  they  in  their  immature  judg- 
ment might  naturally  suppose  they  were  at  liberty  to  handle  or  play 
with,  such  persons  should  expect  that  liberty  to  be  taken.*'  The  cases 
generally  hold  such  initial  negligence  to  be  the  proximate  and  there- 
fore the  responsible  cause  of  injuries  resulting  to  children  from  dan- 
gerous explosives  found  on  an  owner's  premises.**  A  distinction  has 
been  made  between  explosi\es  and  substances  which  are  capable  of 
being  made  to  explode.  Thus  it  has  been  said  that  such  articles  as 
gasoline,  naphtha,  and  kerosene  may  unquestionably  be  so  negligently 

12.  See   NEnLioEN'CE.  Ann.    Cas.    1915A    140    And    note; 

13.  Hobbs  V.  George  W.  Blanchard,  Nelson  v.  Mcliollan,  31  Wash.  208, 
etc..  Co.,  75  N.  II.  73,  70  Atl.  1082,  71  Pac.  747,  96  A.  S.  R.  902,  60 
18  L.R.A.(N.S.)  939.  L.R.A.  793;  Akin  v.  Bradley  Engineer- 

14.  Harriman  v.  Pittsburgh,  etc.,  R.  ing,  etc.,  Co.,  48  Wash.  97,  92  Pac. 
Co.,  45  Ohio  St.  11,  12  N.  E.  451,  4  903,  14  L.R.A.(N.S.)  586  and  note. 
A.  S.  R.  507.  Notes:    14    L.R.A.(N.S.)    586;    19 

16.  Means  v.  Southern  California  R.  L.R.A.  (N.S.)  1127  et  seq.;  24  L.R.A. 
Co.,  144  Cal.  473,  77  Pac.  1001,  1  (N.S.)  1258;  42  L.R.A.(N.S.)  840;  5 
Ann.  Cas.  206.  Ann.  Cas.  503. 

16.  Mattson  v.  Minnesota,  etc.,  R.  17.  Powers  v.  Harlow,  53  Mich.  507, 
Co.,  95  Minn.  477, 104  N.  W.  443,  111  19  N.  W.  257,  51  Am.  R«p.  154; 
A.  S.  R.  483.  5  Ann.  Cas.  498  and  note,  Mattson  v.  Minnesota,  etc.,  R.  Co.,  95 
70  L.R.A.  503;  Juntti  v.  Oliver  Minn.  477,  104  N.  W.  443,  111  A.  S. 
Iron  Min.  Co..  110  Minn.  518,  138  R.  483,  5  Ann.  Cas.  498  and  note,  70 
N.  W.  673,  42  L.R.A.(N.S.)  840  L.R.A.  503. 
and  note;  Pollard  v.  Oklahoma  City  18.  See  infra,  par.  19. 
R.   Co.,  36  Okla.   96,  128    Pac.  300, 
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kept  as  to  give  rise  to  a  cause  of  action,  but  that  when  they  are  in  a 
proper  receptacle,  at  a  place  where  it  is  proper  for  them  to  be,  and 
where  there  ia  no  reason  to  anticipate  that  they  will  be  meddled  with, 
the  failure  so  to  guard  them  that  trespassing  children  cannot  get  pos- 
session of  them  ia  not,  alone  and  in  itself,  sufficient  to  create  a  liabil- 
ity.** Acting  on  this  distinction  it  has  been  held  that  a  railroad 
company  is  not  negligent  in  leaving  an  empty  alcohol  barrel  on  the 
platform  at  destinatiod,  although  there  is  a  caution  notice  on  it,  if  the 
notice  was  put  on  the  barrel  when  full,  and  the  rules  of  the  company 
did  not  require  such  notices  on  empty  receptacles,  so  as  to  render  it 
liable  for  injury  to  a  child  who  removes  the  stopper  and  places  a 
lighted  match  at  the  vent,  causing  an  explosion  of  gas  formed  from 
the  small  amount  of  liquid  left  in  the  barrel.*"  A  narrower  and  more 
rigid  rule  is  that  a  landowner  is  not  liable  for  injury  to  a  trespassing 
child  through  the  explosion  of  dynamite  carelessly  left  in  an  exposed 
position  on  his  property.*  It  seems,  however,  that  under  either  view, 
it  is  a  breach  of  duty  to  leave  explosives  accessible  to  children  who  are 
lawfully  on  the  premises,  especially  if  they  may  be  regarded  as  hav- 
ing been  invited  by  the  owuot  to  come  thereon.* 

18.  Negligence  as  Proximate  Cause  of  Injury. — ^In  order  to  place 
the  liability  for  an  explosion  it  must  be  shown  that  the  person  manu- 
facturing, storing,  keeping,  or  handling  the  explosive  was  guilty  of 
some  negligence  or  want  of  care  which  proximately  caused  thd  ex- 
plosion which  resulted  in  the  injury.*  But  where  a  negligent  act  or 
omission  sets  in  operation  a  train  of  occurrences  resulting  naturally 
in  the  explosion,  such  negligent  act  or  omission  is  deemed  to  have 
been  the  proximate  cause,  or  to  have  contributed  thereto.*  With 
respect  to  the  negligent  keeping  or  using  of  explosives,  the  rule  has 
been  stated  to  be  that  the  wrongdoer  is  responsible  for  all  consequences 
naturally  resulting  from  his  wrong,  whether  he  could  have  anticipated 
those  cflnsequences  or  not.'  But  in  other  decisions  the  test  applied 
has  been  whether  the  consequences  were  such  aa  should  have  been 

19.  Dahl  T.  Valley  Dredging  Co.,  v.  George  W.  Blanehard,  etc.,  Co.,  75 
125  Minn.  90,  145  N.  W.  796,  52  N.  H.  73,  70  Atl.  1082,  18  L.R.A. 
L.R.A.(N.S.)  1173.  (N.S.)    939;  Harriman  v.  Pittsburg, 

20.  St.  Louis,  etc.,  R.  Co.,  ▼.  Wag-  etc.,  R,  Co.,  45  Ohio  St  11,  12  N.  E. 
goner,  112  Ark.  593,  166  S.  W.  948,  451,  4  A.  S.  R.  507. 

62  L.R.A.(N.S.)   181.  S.  Whaley  v.   Sloss-Sheffield   Steel, 

1.  Hughes  V.  Boston,  etc.,  R.  Co.,  etc.,  Co.,  164  Ala.  216,  61  So.  419, 
71  N.  H.  279,  51  Atl.  1070,  93  A.  S.   20  Ann.  Cas.  822. 

R.  518 ;  Hobbs  v.  George  W.  Blanch-  4.  Akin  v.  Bradley  Engineering,  etc., 

ard,  etc.,  Co.,  75  N.  H.  73,  70  AtL  Co.,  48  Wash.  97,  92  Pac  903,  14 

1082,  18  L.R.A.(N.S.)  939;  Afflick  v.  L.R.A.(N.S.)   586. 

Bates,  21  R.  I.  281^  43  Atl.  539,  79  5.  Note:  24  L.R.A.(N.S.)  1258. 

A.  S.  R.  801:  See  as  to  the  general  rule,  Dahaobs, 

2.  Powers  v.  Harlow,  53  Mich.  507,  vol.  8,  p.  455  et  seq.  And  see  ga>- 
19  N.  W.  257,  51  Am.  Rep.  154;  Hobbs  erally,  Pboximatb  Cause. 
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anticipated.  Under  this  view,  negligence  in  storing  oil  upon  a  station 
platform,  and  permitting  it  to  remain  there  in  violation  of  statute,  is 
not  the  proximate  cause  of  damage  by  an  explosion  following  a  fire 
which  is  started  by  the  careless  dropping  of  a  match  by  a  man  who 
comes  to  the  platform  to  deliver  goods,  and  who  is  in  no  sense  a  serv- 
ant, agent,  or  guest  of  the  railroad  company*  Independent  acts  of 
intelligent,  responsible  human  beings,  of  such  degree  and  character 
as  would  break  the  chain  of  sequence,  may  ^  insulate  the  owner's 
original  negligence  as  to  make  it  the  remote  and  not  the  proximate 
cause  of  the  injury.  And  accordingly  it  has  been  held  that  the 
maintenance  of  a  nuisance  upon  land,  by  the  unlawful  storing  of 
explosives  thereon,  was  not  the  proximate  cause  of  injury  to  a  boy 
who  had  entered  the  premises  without  permission  and  carried  away  the 
explosives  and  set  them  oflF,  thus  injuring  himself.'  Since  it  is  negli- 
gence to  place  in  a  public  highway  a  bomb  or  explosive  capable  of 
inflicting  injury  by  being  exploded,  it  has  been  held  to  be  imma- 
terial whether  the  plaintiflf  who  was  injured  exploded  the  bomb 
m  the  public  alley,  where  it  was  negligently  placed,  or  whether  he 
carried  it  to  an  adjacent  yard  and  there  exploded  it,  and  received 
the  injury  complained  of.  In  either  case  the  injury  is  said  to  be 
the  proximate  consequence  of  the  negligence.* 

19.  Accessibility  of  Explosive  as  Proximate  Cause  of  Injury  to 
Child. — As  to  whether  the  accessibility  of  an  explosive  is  the  proxi- 
mate cause  of  an  injury  to  a  child  the  decisions  are  not  entirely  in 
accord.*  Each  case  depends  largely  upon  its  circumstances.*"  In 
many  cases  the  principle  is  recognized  that  negligence  in  unneces- 
sarily leaving  an  explosive  exposed  so  that  children  could  have  access 
to  it  would  be  the  proximate  cause  of  an  injury  resulting  therefrom, 
where  the  circumstances  show  that  the  act  of  the  child  in  setting  off 
the  explosive  was  the  natural  sequence  of  antecedent  events,  and  ought 
to  have  been  anticipated  by  any  person  of  ordinary  care  and  pru- 
dence.** On  the  theory  that  the  initial  negligence  is  the  more  culpable 
in  all  such  cases,  it  has  been  held  that  the  use  by  a  boy  who  has  found 
a  dynamite  cap,  of  a  dry  electric  battery  which  he  also  finds,  to 
explode  the  cap,  is  not  such  an  intervening  cause  as  to  relieve  one 
guilty  of  negligence  with  respect  to  the  care  of  the  cap  from  liability 
lor  injury  to  the  boy  from  its  explosion.**    And,  likewise,  the  explod- 

6.  Stone  t.  Boston,  etc.,  R.  Co.,  171      9.  Notes:  24  L.R.A.(N.S.)  1268;  42 
Mass.  536,  51  N.  E.  1,     41  L.R.A.   LJR.A.(N.S.)  840. 

794.  10.  Pollard  v.  Oklahoma  City  R.  Co, 

7.  Pollard  v.  Oklahoma  City  R.  Co.,   36  Okla.  96,  128  Pao.  300,  Ann.  CaK 
.36  Okla.  96,  128  Pao.  300,  Ann.  Cas.   1915A  140  and  note. 

1915A  140.  11.  St.  Louis,  etc.,  R.  Co.  v.  W««- 

8.  Wells  v.  GaUagher  144  Ala.  363,   goner,  112  Ark.  593, 166  S.  W.  948,  62 
89  So.  747,  113  A.  S.  R.  50,  3  L.R.A.    L.R.A.(N.S.)  181. 

(N.S.)  759.  12.  Akin   ▼.   Bradley   Engineering, 
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ing  of  a  torpedo  by  a  boy  other  than  the  one  who  is  injured  does  not 
break  the  causal  connection  between  the  injury  and  the  negligent  act 
of  leaving  an  explosive  where  it  might  reasonably  have  been  antici- 
pated that  it  would  be  found  and  handled.^'  Under  some  circum- 
stances, however,  the  act  of  another  boy  in  removing  and  exploding 
gunpowder  on  a  dynamite  cap  left  accessible  to  children  has  been 
declared  to  be  the  proximate  cause  of  the  injury.**  Thus  there  is 
authority  to  the  effect  that  a  railroad  company  is  not  liable  for  the 
denth  of  a  boy  whose  companion,  while  with  him  at  its  station  for  a 
proper  purpose,  picked  up  a  torpedo  carelessly  dropped  from  a  train, 
curried  it  home  and  kept  it  a  number  of  days,  and  then  with  his 
a-ssistance  attempted  to  explode  it,  with  a  fatal  result  to  him,  since 
it  was  not  bound  to  anticipate  such  a  result  of  its  carelessness.  It 
would  be  otherwise,  however,  if  from  the  impact  of  the  fall,  or  from 
the  innocent  intermeddling  of  bystanders,  whose  presence  might  have 
been  anticipated,  an  explosion  had  followed  injuring  him.  In  such 
ca.se,  it  is  said,  the  company  would  not,  as  matter  of  law,  be  exon- 
erated.i'  There  is  authority  to  the  effect  that  negligence,  if  any,  on 
the  part  of  one  selling  a  barn  for  removal  from  the  premises,  in  leav- 
ing dynamite  caps  stored  on  a  dark  beam  therein,  is  not  the  proximate 
cause  of  injury  to  a  child  of  the  purchaser  while  playing  with  them 
after  they  have  been  found  and  delivered  to  him  by  a  stranger.** 

20.  Negligence  in  Maintaining  Boiler. — ^Damage  to  adjoining  prop- 
erty caused  by  the  explosion  of  a  bailer  is  generally  not  regarded  as 
a  trespass,*'  nor  is  the  operation  of  a  steam  boiler  a  nuisance  per  se  by 
reason  of  its  tendency  to  explode.*®  One  who  owns  or  operates  a 
steam  boiler  is,  however,  liable  for  damage  caused  by  an  explosion  due 
to  his  negligence.*'  The  owner  is  liable  for  any  defects  in  the  manu- 
facture of  the  boiler  which  were,  or  ought  to  have  been,  known  to  him, 
and  for  any  negligence  in  the  use  of  the  boiler  which  can  properly 

etc.,  Co.,  48  Wash.  97,  92  Puc.  903, 14  17.  Marshall  v.  Welwood,  38  N.  J. 

L.R.A.(N.S.)  586.  L.  339,  20  Am.  Rep.  394;  Losee  v. 

13.  Mills  V.  Central  of  Georgia  R.  Buchanan,  51  N.  Y.  476, 10  Am.  Eep. 
Co.,  140  Ga.  181,  78  S.  E.  816,  Ann.  623;  Veith  v.  Hope  Salt,  etc.,  Co.,  51 
Cas.  1914C  1098  and  note;  Ilarriman  W.  Va.  96,  41  S.  E.  187,  57  L.R.A. 
V.  Pittsburgh,  etc.,  R.  Co.,  45  Ohio  St.  410. 

11,  12  N.  E.  451,  4  A.  S.  R.  507.  18.  Kinnev  v.  Koopman,  116  Ala. 

14.  Pollard  v.  Oklahoma  City  B.  310,  22  So.  56,  67  A.  S.  B.  119,  37 
Co.,  36  Okla.  96,  128  Pac.  300,  Ann.  L.R.A.  497;  Levendusky  v.  Empire 
Cas.  1915A  140;  Affllck  v.  Bates,  21  Rubber  Mfg.  Co.,  84  N.  J.  L.  698,  87 
R.  I.  281,  42  Atl.  539,  79  A.  S.  R.  Atl.  338,  Ann.  Cas.  1914D  969;  Huff 
801.  V.  Austin,  46  Ohio  St.  386,  21  N.  E. 

16.  Jacobs   V.  New   York,   etc.,   R.  864,  15  A.  S.  R.  613. 

Co.,  212  Mass.  96,  98  N.  E.  688,  40  Note:  38  LJI.A.  307. 

L.R.A.(N.S.)   41.  19.  Marshall  v.  Welwood,  38  N.  J. 

16.  Finkbeiner  v.  Solomon,  225  Pa,  L.  339,  20  Am.  Rep.  394;  HufE  v.  Aus- 

8t  333,  74  AtL  170,  24  L.R.A. (N.S.)  tin,  46  Ohio  St.  386,  21  N.  E.  864,  15 

1257.  A,  S,  B,  613, 
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be  attributable  to  him;  but  if  the  explosion  was  caused  by  defects 
which  were  imperceptible  on  examination,  he  is  not  liable  therefor. 
The  fact  that  Uie  boiler  was  purchased  of  reputable  manufacturers, 
though  not  of  itself  a  conclusive  justification  for  its  use,  is  one  of  the 
facts  tending  to  a  justification  which  the  jury  are  to  consider. '<>  It 
has  been  held  that  the  inspection  of  a  boiler  by  a  public  officer  in 
accordance  with  the  requirements  of  a  statute  is  not  per  se  a  defense 
to  an  action  for  injury  resulting  from  an  explosion.*  There  is,  how- 
ever, authority  to  the  effect  that  the  owner  of  a  boiler  is  not  liable  to 
owners  of  adjoining  property  for  injuries  caused  by  its  explosion 
through  the  negligence  of  persons  selected  by  him  to  inspect  and 
repair  it,  where  the  persons  selected  to  do  that  work  are  competent, 
and  he  is  not  aware  of  negligence  in  the  performance  of  their  duty. 
But  to  relieve  the  owner  of  a  boiler  from  liability  for  injuries  to  adjoin- 
ing property  by  its  explosion,  on  the  ground  that  he  committed  its 
inspection  to  a  boiler  insurance  company,  he  must  show  that  the 
inspectors  furnished  by  the  company  were  competent,  and  that  they 
properly  inspected  the  boiler,  and  truthfully  reported  the  result  of 
their  inspection,  and  that  any  plan  for  necessary  repairs  was  faith- 
fully carried  out.  The  report  of  a  boiler  insurance  company  that  it.« 
inspectors  had  made  a  proper  inspection  of  a  particular  boiler  is  not. 
however,  conclusive  evidence  of  that  fact.*  When  the  jury  has  found 
that  defects  existed  in  an  engine  of  which  the  owner  had  knowledge 
a  sufficient  time  to  have  remedied  them  before  an  explcsion  which 
injured  a  bystander,  it  need  not  find  further  facts  which  raise  the 
inference  that  the  accident  arose  from  the  want  of  some  precaution 
which  tlie  owner  of  the  engine  ought  to  have  taken,  since  the  ques- 
tion of  his  duty  to  have  avoided  the  injury  becomes,  in  such  case, 
one  of  law.  Time  for  repairs  after  notice  of  the  misafe  condition  of 
a  locomotive  boiler  cannot  be  claimed  by  a  railroad  company,  so  as 
to  excuse  it  from  liability  for  injury  to  a  person  near  the  railroad, 
caused  by  an  explosion  of  the  boiler,  if  it  could  have  avoided  the 
explosion  by  discontinuing  the  use  of  the  locomotive.'  Whether  or 
not  a  city  should  have  known  that  a  boiler  for  the  heating  of  an 
abutting  building  was  located  under  the  «idewalk,  is  a  question  for 
the  jury.  And  it  has  been  held  that  a  prima  facie  case  of  negligence, 
rendering  a  city  liable  to  a  traveler  injured  by  the  explosion  of  a  boiler 

20.  Losee  t.  Buchanan,  51  N.  T.  2.  Anderson  t.  Hays  Mfg.  (3o.,  207 
476,  10  Am.  Rep.  623;  Veith  v.  Hope  Pa.  St.  106, 56  Att.  345,  63  L.R.A.  540. 
Salt,  etc.,  Co.,  51  W.  Va.  96,  41  S.  E.  3.  Lonisville,  etc,  R.  Co.  v.  Lynch, 
187,  57  L.R.A.  410.  147  Ind.  165,  44  N.  E.  997,  46  N.  E. 

1.  Swarthout  v.  New  Jersey  Steam-    471,  34  LJLA.  293. 
boat  Co.,  48  N.  T.  209,  8  Am.  Eep. 
54L 
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under  the  sidewalk,  in  the  absence  of  evidence  that  it  exercised  reason- 
able care  in  the  premises,  is  made  out  by  showing  that  it  consented  to 
the  maintenance  of  the  boiler  there  under  conditions,  which  were  a 
violation  of  the  eity  ordinance  prescribing  the  structural  work  to  be 
used  in  case  the  space  under  the  walk  was  to  be  utilized.*  A  village 
whose  trustees  fail  for  weeks  to  interfere  with  the  maintenance  of 
a  peanut  roaster  upon  the  sidewalk,  with  knowledge  that  there  is 
danger  of  its  explosion  and  consequent  injury  to  travelers,  has  been 
bald  liable  for  injury  to  a  passer-by  through  the  explosion  of  the 
machine.* 

21.  Doctrine  of  Res  Ipsa  Loquitur  as  Applicable  to  Boilet 
Explosions. — It  is  the  prevailing  rule  that  there  is  no  presumption 
of  negligence  to  be  deduced  from  an  explosion  of  a  boiler,  and  that  in 
order  for  the  plaintiff  to  sustain  a  recovery  because  of  an  injury 
occasioned  by  an  explosion,  he  must  show  some  specific  act  of  negli- 
gence to  which  it  can  be  attributed.'  Of  the  courts  announcing  this 
rule  some  have  established  an  exception  where  the  relation  of  pas- 
senger and  carrier  existed  between  the  plaintiff  and  the  defendant 
at  the  time  of  the  explosion ; '  and  according  to  this  view  it  has  been 
held  that  evidence  of  the  explosion  of  a  boiler  raises  a  presumption 
of  negligence  only  in  case*  where  some  contractual  relation  exists.* 
But  even  in  a  case  within  the  exception  when  it  is  shown  that  the 
metal  used  in  the  construction  of  the  boiler  was  of  the  kind  usually 
employed,  tiiat  it  has  been  subjected  to  and  has  stood  the  usual  tests, 
and  that  it  has  been  used  by  experienced  persons  with  prudence  and 
skill,  this  prima  facie  evidence  is  overcome,  and  the  inference  must 
be  drawn  that  the  explosion  occurred  from  some  latent  defect,  not 
detected  by  the  usual  and  proper  tests.'  In  a  number  of  jurisdictions 
the  rule  is  adopted  that  the  doctrine  of  res  ipsa  loquitur  extends  to 
boiler  explosions;  in  other  words,  since  boilers  do  not  explode  ordi- 
narily when  proper  care  has  been  exercised,  that  in  case  of  an 
explosion  it  is  a  legitimate  inference  or  presumption  that  proper  care 

4.  Bean  t.  Seattle,  28  Wash.  593,  T.  N.  S.  220,  14  W.  E.  799;  1  Eng. 

69  Pae.  12,  92  A.  S.  B.  892,  61  LJt.A.  Rul.  Cas.  235) ;  Consulich  v.  Standard 

683.  Oil  Co.,  122  N.  Y.  118,  25  N.  W.  259, 

6.  Frank  ▼.  Warsaw,  198  N.  Y.  463,  19  A.  S.  R.  475;  HnfE  v.  Austin,  46 

92  N.  E.  17,  31  L.R.A.(N.S.)  676.  Ohio  St,  386,  21  N.  E.  864,  15  A.  S. 

6.-  Marshall  v.  Welwood,  38  N.  J.  R.  613;  Veith  v.  Hope  Salt,  etc.,  Co., 

L.  339,  20  Am.  Rep.  394;  Losee  v.  51  W.  Va.  96,  41  S.  E.  187,  57  L.R.A. 

Buchanan,  51  N.  T.  476,  10  Am.  Rep.  410. 

623    (distinguishing   Fletcher  v.   Ry-  Note:  Ann.  Cas.  1912 A  980. 

lands,  L.  R.  1  Exch.  265,  L.  R.  3  H.  7.  Note:  Ann.  Cas.  1912A  981. 

L.  Cas.  330,  4  H.  &  C.  263,  35  L.  J.  8.  Note:  15  L.R.A.  35,  38. 

Bxch.  154,  37  L.  J.  Ezch.  161,  12  Jur.  9.  Note:  Ann.  Caa.  1912A  98L 
K  8.  603,  14  L.  T.  N.  S.  523,  19  L. 
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has  not  been  exercised."    Under  this  rule  an  explosion  proved  maket 
a  prima  facie  case  of  negligence.** 

22,  Evidence  of  Negligence.— In  an  action  to  recover  for  damages 
resulting  from  the  explosion  of  a  dynamite  factory  the  plaintiff  may 
introduce  expert  testimony  to  the  effect  that,  if  the  correct  process 
of  manufacturing  and  handling  dynamite  is  carefully  carried  out, 
an  explosion  will  not  occur;  and  testimony  of  this  character  may 
strengthen  the  case  even  though  the  view  be  ta^en  that  an  explosion  in 
a  dynamite  factory  raises  a  presumption  of  negligence,  and,  unex- 
plained, makes  a  prima  fade  case  for  recovery  for  injury  to  person  or 
property.*'  As  bearing  on  the  question  of '  negligence  evidence  of  the 
existence  of  defects  in  the  substance  which  subsequently  exploded  or 
of  prior  trouble  therewith  is  admiasible.*'  In  an  action  for  damages 
caused  to  a  building  by  an  explosion,  it  has  been  held  to  be  competent 
to  show  the  effect  of  the  explosion  on  another  building  in  the  immedi- 
ate neighborhood.*^ 

23.  Presumption  of  Negligence  Arising  from  Ezplosioo. — The 
courts  generally  agree  that,  where  contractual  relations  exist  between 
the  parties,  as  in  cases  of  common  carriers,  proof  of  an  explosion 
carries  with  it  the  presumption  of  negligence,  and  makes  a  prima  facia 
case.*'  This  rule  has  been  frequently  applied  in  the  case  of  explosions 
occurring  on  electric  cars,  although,  according  to  some  authorities,  no 
such  presumption  is  raised  by  the  mere  fact  of  the  explosion  of  the 
fuse  of  an  electric  car.**  Aa  to  whether  a  prestunption  of  negligence 
arises  from  the  happening  of  an  explosion  where  no  contractual  rela- 
tion exists,  there  is  a  diversity  of  opinion.  According  to  many  courts, 
the  presimaption  of  want  of  care  which  arises  from  the  happening  of 
an  explosion  does  not  depend  upon  the  nature  of  the  relations  between 
the  parties.*'  In  the  absence  of  proof  to  the  contrary,  it  will  be  pre- 
sumed that  the  cause  of  an  explosion  in  a  portion  of  such  a  buil(Ung 
originated  where  the  explosion  occurred,  and  one  contending  that  it 

10.  Lykiardopoulo  v.  New  Orleans.  18.  Note:  32  L.R.A.(N.S.)  1094. 
otc.,  light,  etc.,  Co.,  127  La.  309,  53  14.  Linforth  v.  San  Francisco  Ghu, 
So.  575,  Ann.   Cas.  1912A  976   and  etc,  Co.,  156  Gal.  58,  19  Ann.  Cas. 
note;  Levendnsky  t.  Empire  Rnbber  1230. 

Mfg.  Co.,  84  N.  J.  L.  698,  87  Atl.  338,  16.  Judson   v.    Giant   Powder    Co- 
Ann.  Cas.  1914D  969   (applying  the  107  CaL  549,  40  Pac.  1020,  48  A.  S. 
same  rule  in  the  ease  of  an  explosion  R.  146,  29  L.R.A.  718. 
of  a  vnlcanizer) ;  Beall  V.  Seattle,  28  Notes:    13    LJl.A.(N.S.)    (05;    2S 
Wash.  593,  69  Pac.  12,  92  A.  S.  B.  LJl_A..(N.S.)  815. 
892,  61  L.R.A.  583.  16.  Notes:  13  L.RA.(N.S.)  616;  29 

Notes:  43  L.R.A.(N.S.)  699;  Ann.  L.R.A.(N.S.)  815. 

Cas.  1912A  980.  17.  Judson   t.   Qiant   Powder   Ck»- 

11.  Note:  Ann.  Cas.  1912A  980.  107  Cal.  549,  40  Pac.  1020,  48  A.  s! 

12.  Judson  V.  Giant  Powder  Co.,  R.  146,  29  L.R.A.  718 ;  Beall  v.  Seattle, 
107  Cal.  549,  40  Pac.  1020,  48  A.  S.  28  Wash.  593,  69  Pac  12,  92  A.  8.  R 
R.  146,  29  L.R.A.  718.  892,  61  L.RA.  583. 
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originated  elsewhere  has  the  burden  of  establishing  that  faot.^'  The 
contrary  conclusion  that  the  happening  of  an  explosion  does  not  cre- 
ate a  presumption  of  negligence  is  based  largely  on  a  supposed  di»- 
tinction  betweui  actions  founded  in  negligence  where  a  contract  relar 
tion  existed  between  the  parties,  and  those  in  which  the  defendant 
owed  no  duty  other  than  to  use  such  ordinary  care  and  caution  as  the 
nature  of  his  business  demanded  to  avoid  inj.ury  to  others.** 

24.  AmimptioB  of  Risk. — ^In  making  a  grant  of  premises  for  the 
purpose  of  a  dynamite  factory,  the  grantor  has  a  right  to  assume  that 
due  care  is  to  be  exercised  in  iba  conduct  of  the  business,  and  has  the 
right  to  demand  it  He  does  not,  by  continuing  to  do  bufdness  near 
that  locality,  after  notice  of  the  danger  attending  the  manufacture  of 
dynamite,  assume  the  risks  of  explosions  thereof  caused  by  the  negli- 
gent acts  of  his  grantee  in  conducting  his  business.  The  maxinii 
Volenti  non  fit  injuria  does  not  apply.  Even  if  the  grantor  assumes 
certain  risks  and  dangers  which  may  be  said  always  to  surround  the 
manufacture  of  dynamite,  he  assumes  no  risks  and  waives  no  action 
for  damages  which  might  arise  through  the  grantee's  negligence.'* 

25.  Contributory  ITegligence. — ^As  in  other  actions  to  recover  for 
injiiries  resulting  from  negligence,  contributory  negligence  is  a  defense 
in  an  action  based  on  negligence  in  the  keeping  or  using  of  explosives. 
The  rule  that  the  age  and  intelligence  of  the  person  injured  are  to  be 
considered  in  determining  whether  he  is  guilty  of  contributory  negli- 
gence is  likewise  applicable  to  children  who  are  injured  by  handling 
or  coming  in  contact  with  explosives.*  But  in  an  action  brought  by  or 
on  behalf  of  a  child  of  tender  years  and  immature  judgment  to  recover 
damages  for  personal  injuries  suffered  by  him,  and  arising  from  an 
explosion,  the  contributory  negligence  of  his  parent  will  not  be 
imputed  to  him.  The  negligence  of  the  parent  will  bar  an  action  by 
him  for  loss  of  services,  but  will  not  bar  an  action  by  the  child.'  Under 
this  rule  it  has  been  held  that  a  child  injured  by  an  explosion  of  gas- 
oline which  she  attempts  to  use,  believing  it  to  be  kerosene,  is  not,  in 
an  action  to  hold  the  merchant  who  sold  it  liable  for  the  injury, 
affected  by  the  negligence  of  her  father,  who,  with  knowledge  of  its 
character,  permits  her  to  use  it,  or  fails  to  warn  her  of  the  danger.' 
Authority  exists  to  the  effect  that  a  person  who  uses  kerosene  in 

18.  Eeamer  v.  Ghaiies  8.  Tauner  Co.}  140  Oa.  181,  78  8.  E.  816,  Ann. 
Co.,  31  R.  L  203,  76  Atl.  833,  29   Cas.  1914C 1098. 

L.R.A.(N.S.)  537.  2.  Mattaon  v.   Minnesota,   etc.,   R. 

19.  Cosnlieh  v.  Standard  Oil  Co.«  Co^  95  Minn.  477, 104  N.  W.  443,  111 
122  N.  Y.  118,  26  N.  E.  259,  19  A.  8.  A.  8.  R.  483,  5  Ann.  Cas.  498,  70 
R.  476.    See  generally,  Nkguqencb.  L.RA.   603.      Bee   generally,    Nxou- 

20.  Jndson   v.    Giant   Powder   Co.,  ODTOK. 

107  CaL  549,  40  Pae.  1020,  48  A.  8.  R.  3.  Ivee  ▼.  Welden,  114  la.  476,  87 
146, 29  L.R.A-  718.  N.  W.  408,  89  A.  S.  R.  379,  54  LR.A. 

1.  MilLs  T.   Central  of  Oeoegis  R.    854. 
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kindling  a  fire  is  not  necessarily  guilty  of  contributory  negligence; 
but  a  distinction  has  been  made  between  the  use  of  kerosene  in 
kindling  a  new  fire  and  its  use  in  replenishing  a  partially  extinct  fire, 
the  use  for  the  latter  purpose  being  considered  a  negligent  act.* 
The  fact  that  without  knowing  its  character,  a  boy  strikes  and  ex- 
plodes dynamite  carelessly  left  where  he  can  come  in  contact  with 
it,  does  not  necessarily  prevent  holding  the  property  owner  liable 
for  the  injury  if  the  boy's  act  was  not  in  fact  a  trespass  or  negligent, 
but  merely  a  reasonable  and  lawful  enjoyment  of  his  permission  to  be 
upon  the  premises  and  to  act  as  a  boy  naturally  would  under  the 
circumstances.'  Moreover,  the  fault  of  a  boy  in  wrongfully  picking 
up  and  exploding  a  torpedo  is  ordinarily  not  imputable  to  another 
boy  who  is  injured  thereby.*  The  question  whether  one  injured  was 
guilty  of  contributory  negligence  is  generally  to  be  determined  by 
the  jury.' 

26.  Keeping  or  Using  Explosives  in  Violation  of  Statute. — Statutes 
or  ordinances  frequently  prohibit  the  keeping  of  explosives  in  par- 
ticular places  or  in  specified  quantities.  The  keeping  of  explosives 
in  violation  of  statute  or  ordinance  is  in  some  cases  treated  as  a  nui- 
sance, even  though  the  statute  or  ordinance  does  not  declare  that  such 
keeping  shall  be  a  nuisance.^  Such  statutes  usually  impose  a  penalty 
for  a  violation  thereof,  but  do  not  point  out  any  other  consequence 
of  such  violation.  Nevertheless  the  decided  weight  of  authority  sup- 
ports the  view  that  if  a  statute  is  intended  for  the  protection  of  incU- 
viduals  the  common  law  will  supply  a  civil  remedy  where  the  statute 
gives  none.*  Though  the  violation  of  such  a  statute  is  in  some  juriff- 
dictions  treated  merely  as  evidence  of  negligence,  in  others  it  is 
regarded  as  negligence  per  se.*"  But  it  is  generally  held  to  be  a 
condition  of  liability  that  the  injury  shall  be  done  to  one  of  the  class 
designed  to  be  protected  by  the  statute  or  ordinance,  and  that  the 
violation  of  the  statute  shall  be  the  proximate  cause  of  the  injury.*' 

4.  Morrison  ▼.  Lee,  16  N.  D.  377,  Notes:  29  L.R.A.  721,  722;  48 
113  N.  W.  1025, 13  L.R.A.(N.S.)  650;    L.R.A.(N.S.)  878. 

Peterson  v.  Standard  Oil  Co.,  55  Ore.  A  statute  which  prohibits  the  koep- 

511,  106  Pac.  337,  Ann.  Caa.  1912A  ing  of  gasoline  for  sale  unless  it  is 

625  and  note.  of  a  certain  fire  test  has  no  appHca- 

Note:  38  L.R.A. (N.S.)  412.  tion  to  one  who  keeps  gasoline  on  his 

5.  Ilobbs  V.  (.Jeorge  W.  ISlanrhard,  premises  for  illuminating  purposes 
etc.,  Co.,  7.'  N.  H.  73,  70  Atl.  1082,.  18  only,  and  not  for  sale.  Donahue  v. 
L.R.A.(N.S.)  939.  Kelly,  181  Pa.  St.  93,  37  Atl.  186,  59 

6.  Harrinian  v.  Pittsburgh,  etc.,  R.  A.  S.  R.  632. 

Co.,  45  Ohio  St.  11,  12  N.  E.  451,  4  9.  Molin   v.   Wisconsin  Land,   eto- 

k.  S.  R.  507.  Co.,  177  Mich.  524,  143  N.  W.  164, 

7.  Birmingham  Water-Works  Co.  v.  48  L.R.A.(N.S.)  876  and  note. 
Hubbard,  85  Ala.  179,  4  So.  607,  7  Note:  67  A.  S.  R.  137. 

A.  S.  R.  35.  10.  Note:   48  LJl.A.(N.S.)    879  et 

8.  McAndrews  v.  Collerd,  42  N.  J.   aeq. 

L.  189,  36  Am.  Rep.  508.  11.  Kinney  v.  Koopman,  U6  Ala. 
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A  plaintiff's  contributory  negligence  is  not,  however,  necessarily  a 
defense  in  an  action  based  on  the  violation  of  a  statute  relating  to 
explosives.  And  so  it  has  been  held  that  the  keeping  of  gunpowder 
in  a  magazine  in  a  town,  in  violation  of  an  ordinance,  is  an  illegal 
act,  rendering  the  parly  keeping  it  guilty  of  malfeasance,  and  liable 
for  all  consequences  resulting  from  the  act,  regardless  of  the  question 
of  exercise  of  care  by  the  party  injured.**  Moreover,  the  fact  that 
the  keeping  of  explosives  within  the  corporate  limits  of  a  town  is 
made  a  crime  by  statute  does  not  prevent  the  Maintenance  by  an 
individual  of  an  action  for  an  injunction  if  he  suffers  an  injury 
peculiar  to  himself  and  not  sustained  by  the  public  in  general.*' 

Blasting 

27.  Throwing  Rocks  and  Debris  as  Trespass. — The  decided  weight 
of  authority  supports  the  view  that  where  one  explodes  blasts  on  hi-s 
own  land  and  thereby  throws  rock,  earth  or  debris  on  the  premises 
of  his  neighbor,  he  commits  a  trespass  and  is  answerable  for  the 
damage  caused,  irrespective  of  whether  the  blasting  is  negligently 
done.**  This  rule  is  not  restricted  to  liability  for  injury  to  the  land 
or  improvements  of  an  adjoining  owner.  As  the  safety  of  persons 
is  more  sacred  than  the  safety  of  property,  the  liability  extends  to 
personal  injuries  inflicted  on  such  adjoining  owner  or  on  anyone 
who  is  lawfully  upon  his  premises.  The  rule  extends,  moreover,  to 
injuries  inflicted  on  persons  traveling  upon  a  public  highway.'^ 
Hence  it  is  that  one  who  explodes  a  blast  upon  his  own  land  and 
thereby  causes  a  piece  of  the  blasted  substance  to  fall  upon  a  person 
lawfully  traveling  in  a  public  highway  is  liable  as  a  trespasser  for  the 

310,  22  So.  593,  67  A.  S.  R.  119,  37  133  S.  W.  1008,  34  L.R.A.(N.S.)  211 

L.R.A.  497;  Stone  v.  Boston,  etc.,  R.  and  note;  Longtin  v.  Persell,  30  Mont. 

Co.,  171  Mass.  536,  51  N.  E.  1,  41  306,  76  Pae.  699,  104  A.  S.  R.  723, 

L.R.A.  794;  Molin  v.  Wisconsin  Land,  2  Ann.  Cas.  198,  65  L.R.A.  655;  Hay 

etc.,  R.  Co.,  177  Mich.  524,  143  N.  W.  v.  Cohoes  Co.,  2  N.  Y.  159,  51  Am. 

624,  48  L.R.A.(N.S.)  876  and  note.  Dec.  279;  Tremain  v.  Cohoes  Co.,  2 

Note:    5    L.R.A.(N.S.)    262.      See  N.  Y.  163,  51  Am.  Dec.  284;  St.  Peter 

supra,  par.  18.  v.  Denison,  58  N.  Y.  416, 17  Am.  Rep. 

12.  Laflin,  etc.,  Powder  Co.  v.  Tear-  258;  Sullivan  v.  Dunham,  161  N.  Y. 

nev,  131  111.  322,  23  N.  E.  389,  19  A.  290,  55  N.  E.  923,  76  A.  S.  R.  274. 

S.  R.  34,  7  L.R.A.  262.    See  also  as  47  L.R.A.  715;  Tiffin  v.  McCormack, 

to  contributory  negligence,  supra,  par.  34  Ohio  St.  638,  32  Am.  Rep.  408; 

25.  Hickev  v.  McCabe,  30  R.  I.  346.  75 

.  13.  People's  Gas  Co',  v.  Tyner,  131  Atl.  404,  19  Ann.  Cas.  783,  27  L.R.A. 

Ind.  277,  31  N.  E.  59,  31  A.  S.  R.  (N.S.)  425. 
433,  16  L.R.A.  443.  Notes:  123  A.  S.  R.  579;  17  L.R.A. 

14.  Gary  v.  Morrison,  129  Fed.  177,  220;  11  Ann.  Cas.  347. 
63  C.  C.  A.  267,  65  L.R.A.  659;  Fitz-       15.  Sullivan  v.  Dunham,  161  N.  Y. 

Simons,   etc.,  Co.  v.  Brann,  199   111.  290,  55  N.  E.  923,  76  A.  S.  R.  274, 

390,  65  N.  E.  249,  59  L.R.A.  421;  47  L.R.A.  715. 
Langhome  v.  Turman,  141  Ky.  809.       Note:  123  'A.  S.  R.  582. 
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injury  thus  inflicted,  although  the  blast  ia  fired  for  a  lawful  purpose 
and  without  negligence  or  want  of  skill.**  However,  it  has  been  held 
that  it  is  reversible  error  to  charge  the  jury,  in  an  action  to  recover 
for  personal  injury  caused  by  a  piece  of  steel  flying  from  a  building 
where  the  defendimt  was  breaking  up  steel  ingots  by  dynamite,  that 
he  is  liable,  no  matter  what  precautions  he  took,  if  the  missiles  flew 
from  their  place  and  caused  the  injury,  although  the  jury  were  pre- 
viously charged  that  the  defendant  was  not  liable  unless  he  was 
guilty  of  negligence.*' 

28.  Concussion  or  Vibration  as  Trespass. — There  ia  a  oonflict  of 
authority  as  to  whether  one  who,  by  blasting  with  powerful  explo- 
sives, produces  severe  concussions  or  vibrations  in  surrounding  earth 
and  air  and  so  materially  damages  buildings  belonging  to  others,  b 
liable,  irrespective  of  negligence  on  his  part  According  to  one 
theory,  since  recovery  is  permitted  for  damage  done  by  stones  or  dirt 
thrown  upon  one's  premises  by  the  force  of  an  explosion  upon  adjoin- 
ing premises,  it  is  said  that  there  is  no  valid  reason  why  recovery 
should  not  be  permitted  for  damage  resulting  to  the  same  property 
from  a  concussion  or  vibration  sent  through  the  earth  or  the  air  by 
the  same  explosion.  There  is  really  as  much  a  physical  invasion  of 
the  property  in  one  case  as  there  is  in  the  other;  and  the  fact  that 
the  explosion  causes  stones  or  other  debris  to  be  thrown  upon  the 
land  in  one  case,  and  in  the  other  only  operates  by  vibrations  or 
concussions  through  the  earth  and  air,  is  held  to  be  immaterial.** 
The  contrary  rule  which  prevails  in  some  jurisdictions  is  not  based 
solely  on  the  ground  that  there  is  in  such  case  no  technical  trespass 
and  that  the  injuries  are  consequential.  Decisions  adopting  this  rule 
are  founded  on  the  views  of  some  courts  as  to  the  requirements  of 
public  policy.  According  to  this  rule  if  one  in  blasting  upon  his 
own  lands  invades  the  premises  of  his  neighbor,  1^  throwing  stones 
and  debris  thereon,  he  is  liable  for  the  resulting  injury;  but  for  any 
other  injury,  such  as  may  result  from  the  mere  concussion  of  the 
atmosphere,  sound,  or  otherwise,  there  is  no  liability,  unless  it  ia 
shown  that  the  work  was  done  negligently,  and  that  the  injury  was 
the  result  of  negligence,  and  not  the  result  of  blasting  according  to 
the  usual  methods  and  with  reasonable  care.*'    And  so  it  has  been 

16.  Sullivan  v.  Dunham,  161  N.  Y.  Pac.  699,  104  A.  S.  B.  723,  2  Ann. 
290,  55  N.  E.  923,  76  A.  S.  R.  274,  47  Cas.  198  and  note,  65  L.R.A.  655; 
L.R.A,  715,  Hiekev  v.  McCabe,  30  R.  I.  346.  75 

17.  Baker  v.  'H&gey,  177  Pa.  St.  Atl.  404,  19  Ann.  Cas.  783  and  note, 
128,  36  AtL  705,  55  A.  S.  R.  712  and  27  L.R.A.(N.S.)  425  and  note;  Oossett 
note.  V.  Southern  R.  Co.,  115  Tenn.  376,  89 

18.  Colton  v.  Onderdonk,  69  Cal.  S.  W.  737, 112  A.  S.  R.  846,  1  hHJ^. 
155,  10  Pac.  395,  68  Am.  Rep.  556;  (N.S.)  97. 

Pitzsimons,  etc.,  Co.  v.  Braun,  199  111.  Notes:  123  A.  S.  R.  581;  12  L.R.A. 
390,  65  N.  E.   249,  59  L.R.A.   421;    (N.S.)  389. 

Longtin  t.  Persell,  30  Mont.  306,  76       19.  Bessemer  Coal,  ete.,  Co.  t.  Doak, 
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held  where  one  blasts  rock  on  his  premises  in  order  to  adapt  them 
to  a  lawful  use,  the  mode  adopted  being  the  only  practicable  one, 
and  the  work  being  prosecuted  with  due  care  and  without  negligence, 
that  any  injury  resulting  to  the  adjacent  premises  is  not  a  legal  wrong 
for  which  an  action  may  be  sustained.*® 

29.  Blasting  as  Nuisance  Generally. — It  is  obvious  that  the  place, 
whether  secluded  or  thickly  populated,  where  blasting  operations  are 
carried  on  is  a  material  consideration  in  determining  whether  the 
explosion  of  a  blast  is  negligence  per  se.  The  weight  of  author- 
ity seems  to  be  that  blasting,  without  reference  to  the  particular 
locality  in  which  it  is  carried  on,  is  not  so  intrinsically  danger- 
ous as  to  be  ipso  facto  a  nuisance,  so  that  the  blaster  would  be 
liable  for  the  injury  caused  by  it  whether  or  not  he  was  guilty  of 
any  negligence  in  tixe  manner  in  which  the  blasting  was  done;  but 
that  the  question  of  his  liability  would  depend  upon  whether  or  not 
he  was  guilty  of  any  negligence.*  In  a  sparsely  settled  country,' 
blasting  by  means  of  gimpowder  or  dynamite  is  a  reasonable  and 
justifiable  way  of  removing  ledges  and  rocks  for  a  lawful  purpose, 
and  a  corporation  and  its  contractors  have  the  right  to  use  tl>i.s 
method,  provided  they  exercise  reasonable  care  to  protect  others  from 
injury.*  Other  authority  is  to  the  effect  that  blasting  with  gun- 
powder in  a  city  or  town  near  enough  to  tlie  property  of  others  to 
do  injury  is  a  nuisance,  unless  proper  precautions  are  taken  to  pre- 
vent injury  to  such  property,  or  to  the  persons  of  others  ignorantly 
coming  within  its  reach ; '  and  the  person  doing  the  act,  or  causing 
it  to  be  done,  is  liable  for  all  injuries  that  result.*  When  injuries 
are  inflicted  by  exploding,  in  a  thickly  settled  part  of  a  city,  a  blast 
of  gunpowder,  the  party  causing  such  explosion  is  not  relieved  from 
liability  by  the  fact  that  he  employed  careful  and  experienced  men, 
and  exercised  the  highest  degree  of  care.*  In  decisions  denying  the 
right  to  recover,  a  distinction  has  been  drawn  between  the  appropria- 
tion of  property  to  a  permanent  use,  and  temporary  acts  which  are 
resorted  to  in  the  course  of  adapting  property  to  some  lawful  use. 

152  Ala.  166,  44  So.  627,  12  L.R.A.  552,  24  L.R.A.  105. 

(N.S.)  389  and  note;  Hieber  v.  Cen-  1.  Houghton  v.  Loma  Prieta  Lum- 

tral  Kentucky  Traction  Co.,  145  Ky.  ber  Co.,  152  Cal.  500,  93  Pac.  82,  14 

108,  140  S.  W.  54,  36  L.R.A. (N.S.)  Ann.  Cas.  1159,  14  L.R.A. (N.S.)  913. 

54;  Booth  v.  Rome,  etc.,  R.  Co.,  140  Note:  123  A.  S.  R.  581.    Compare 

N.  T.  267,  35  N.  E.  592,  37  A.  S.  R.  supra,  par,  28. 

552,  24  L.R.A.  105;  Sullivan  v.  Dun-  2.  Gary  v.  Morrison,  129  Fed.  177, 

ham,  161  N.  Y.  290,  55  N.  E.  923,  78  63  C.  C.  A.  267,  65  L.R.A.  659. 

A,  S.  R.  274,  47  L.R.A.  715.  .   3.  James  v.  McMinimy,  93  Ky.  471, 

Notes:  123  A.  S.  R.  579,  580;  27  20  S.  W.  435,  40  A.  S.  R.  200. 

L.U.A.(N.S.)   426;  2  Ann,  Caa,  201;  4.  Note:  19  Ann.  Cas.  787. 

19  Ann.  Cas.  787.  5.  Munro  v.  Pacific  Coast  Dredging, 

20.  Booth  V.  Rome,  etc.,  R.  Co.,  140  etc.,  Co.,  84  Cal.  515,  24  Pac.  30:!,  18 

N,  T.  267,  35  N,  E.  592,  37  A.  S.  R.  A.  S.  B.  248.    See  snpra,  par,  28. 
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It  is  said  that  blasting  for  the  purpose  of  adapting  property  to  a  law- 
ful use  is  a  reasonable  exercise  of  the  dominion  which  the  owner  of 
property  has  by  virtue  of  his  ownership  over  his  property,  having 
regard  to  all  interests  affected,  his  own  and  those  of  his  neighbors, 
and  having  in  view  also  public  policy.*  In  an  action  by  a  surface 
owner  against  a  mine  owner  to  restrain  certain  mining  operations 
and  to  recover  damages  for  alleged  injuries  to  the  surface  owner,  it 
has  been  held  that  defendant's  right  to  blast  in  the  mine  in  the 
nighttime,  or  at  any  time,  even  to  the  extent  of  shaking  or  injuring 
the  dwelling  of  the  plaintiff  and  disturbing  his  enjoymmt,  in  com- 
mon with  other  rights,  is  to  be  tested  by  the  necessity  for  such  blasting, 
and  as  incidental  to  the  defendant's  right  to  mine.'  Other  authority 
holds  that  the  doctrine  as  to  the  ri^t  to  damages  in  cases  of  nuisances 
generally,  should  apply  to  loud  noises,  and  unusual  and  unpleasant 
concussions  in  the  air  caused  by  blasting.' 

30.  Continuous  Blasting  as  Nuisance. — It  has  been  seen  that  one 
who  blasts  on  his  own  land,  and  thereby  causes  rock  or  debris  to  fall 
upon  the  lands  of  another,  or  upon  a  person  on  the  highway,  is 
liable  as  a  trespasser  for  injuries  inflicted,  although  the  blast  is  fired 
for  a  lawful  purpose  and  without  negligence  or  want  of  skill.*  The 
throwing  of  rock  or  debris  continuously  or  repeatedly  may,  moreover, 
be  treated  as  a  nuisance,  and  if  an  action  at  law  would  not  afford  an 
adequate  remedy,  an  equity  court  may  enjoin  the  continuance  of 
such  blasting.*"  Liability  for  injuries  resulting  from  the  continuous 
vibrations  of  the  earth  or  the  vibrations  of  the  air  caused  by  blasting 
may  also  exist,  at  least  in  jurisdictions  where  such  injuries  are 
regarded  as  giving  rise  to  a  cause  of  action.  Accordingly,  it  has  been 
held  that  the  fact  that  blasting  operations  were  continuous,  and  that 
in  the  operations  explosives  were  used  in  such  quantities  aa  to  cause 
injury  to  the  plaintiff's  property,  is  at  least  prima  facie  evidence  of 
the  maintenance  of  a  nuisance,  and  the  defendant  cannot  justify 
by  showing  that  in  maintaining  such  nuisance  he  exercised  due 
care.** 

31.  Liability  for  Negligent  Blasting  Generally. — ^Whatever  dif- 
ference of  opinion  there  may  be  as  to  liabihty  for  injuries  inflicted 
by  blasting  without  negligence,  there  appears  to  be  no  dissent  from 
the  proposition  that  when  blasting  is  done  in  a  negligent  manner, 

«.  Booth  v.  Rome,  etc.,  E.  Co.,  140  E.  846, 1  L.R.A.(N.S.)  97. 

N.  T.  267,  35  N.  E.  692,  37  A.  S.  E.  9.  See  supra,  par.  27. 

552,  24  L.EJL.  105.    See  infra,  par.  10.  Central  Iron,  etc,  Co.  ▼.  Van- 

30,   as  to   continuoua   blasting   as   a  denhenk,  147  Ala.  546,  41  So.  145, 119 

nuisance.  A.  S.  E.  102,  II  Ann.  Cas.  346  and 

7  Marvin  v.  Brewster  Iron  lEning  note,  6  L.R.A.(N.S.)  570  and  note. 
Co    55  N.  T.  538,  14  Am.  Rep.  322.  11.  Longtin  v.  Peraell,  30  Mont  306, 

8  Gossett  V.  Southern  E.  Co.,  115  76  Pae.  699, 104  A.  S.  E.  723,  2  Ann. 
Tenn.  376,  89  S.  W.  737,  112  A.  S.  Caa.  198,  66  LJLA.  665. 

676 


Digitized  by 


Google 


11  K.  C.  L.  EXPLOSIONS  AND  EXPLOSIVES  i  31 

the  blaster  is  ordinarily  liable  for  the  injuries  occasioned  thereby.** 
If  a  person  blasting  on  his  own  land  does  the  work  negligently  or 
without  a  due  regard  to  the  rights  of  his  neighbors,  he  is  liable  for 
actual  injury  inflicted  on  their  property  by  the  resulting  concussion 
or  vibration,  notwithstanding  the  fact  that  he  has  the  right  to  do 
blasting  on  his  premises.*'  A  person  using  a  powerful  explosive  in 
blasting  is  charged  with  the  duty  to  adopt  some  means  to  protect 
persons  placed  in  danger  by  the  explosion  of  such  blasts,  and  a  failure 
to  perform  this  duty  is  negligence  for  which  he  may  be  held  liable 
in  damages ;  and,  moreover,  such  a  person  is  charged  with  knowledge 
of  any  fact  in  reference  to  the  actual  effect  of  a  powerful  explosive 
that  he  could  by  reasonable  diligence  have  ascertained.**  The  fact 
that  one  attempting  to  use  dynamite  in  blasting  without  smothering 
the  blasts  cannot  foresee  the  exact  consequences  of  his  act  does  not 
absolve  him  from  liability  for  an  injury  to  an  occupant  of  neighboring 
property,  where  the  neighborhood  is  populous,  and  he  ought,  in  the 
exercise  of  ordinary  care,  to  know  that  he  is  subjecting  the  occupants 
of  the  dwelling  in  the  vicinity  to  danger.**  Where  blasting  is  done 
negligently  the  blaster  is  liable  for  injuries  to  persons  as  well  as  to 
property  on  neighboring  premises.**  And  liability  attaches  for 
injuries  resulting  from  the  frightening  of  a  horse  by  blasting  in  a 
negligent  mtuiner.*^  In  jurisdictions  in  which  there  may  be  a  recov- 
ery for  personal  injuries  resulting  from  fright  unaccompanied  by 
bodily  impact,  one  who  blasts  in  a  negligent  manner  may  be  liable 
for  injuries  resulting  from  fright  occasioned  by  such  blasting.**  The 
fact  that  the  terror  created  by  blasting  operations  would  cause  the  death 
of  one  ill  with  fever  was  not  foreseen  by  the  one  carrying  on  such 
operations  will  not  relieve  him  from  liability  therefor,  if  they  were 
performed  in  such  a  manner  that  some  injury  was  likely  to  result 
from  them.**  Where,  as  a  result  of  negligent  blasting  on  neighbor- 
ing premises,  stones  are  thrown  against  a  plaintiff's  shop,  and  his 

12.  Mnnro  v.  Pacific  Coast  Dredg-       14.  Blackwell  v.  Lynchburjf,  etc.,  R. 
ing,  etc.,  Co.,  84  Cal.  515,  24  Pac.  303,    Co.,  Ill  N.  C.  151,  16  S.  B.  12,  32 

18  A.  S.  R.  248;  Hunter  v.  Farren,  127   A.  S.  R.  786,  17  L.R.A.  72.0. 

Mass.  481,  .34  Am.  Rep.  423;  Booth  15.  Kiinberlv  v.  Holland,  143  N.  C. 

V.  Rome,  etc.,  R.  Co.,  140  N.  Y.  267,  398,  55  S.  E.  778,  7  L.R.A.(N.S.)  545. 

35  N.  E.  592,  37  A.  S.  R.  552,  24  16.  Note:  123  A.  S.  R.  584. 

L.R.A.  105.  17.  Hieber    v.     Central     Kentucky 

Note:  123  A.  S.  R.  584.  Traction  Co.,  145  Ky.  108,  140  S.  W. 

13.  Bessemer  Coal,  etc.,  Co.  V.  Doak,  54,  36  L.R.A.(N.S.)  54  and  note. 
152  Ala.  166,  44  So.  627,  12  L.R.A.  18.  Kimberlv  v.  Howland,  143  N:  C. 
(N.S.)  389;  Hieber  v.  Central  Ken-  398,  55  S.  E.  778,  7  L.R.A.(N.S.)  546. 
tncky  Traction  Co.,  145  Ky.  108,  140  See  Damages,  vol.  8,  p.  527  et  seq.,  as 
S.  W.  54,  36  L.R.A. (N.S.)  54;  Hickcy  to  recovery  of  damages  for  fright  un- 
V.  McCabe,  30  R.  I.  346,  75  Atl.  404,  accompanied  by  phjsical  \-iolence. 

19  Ann.  Gas.  783,  27  L.R.A. (N.S.)  19.  Hunter  v.  Southern  R.  Co.,  152 
425.  N.  C.  682,  68  S.  E.  237,  136  A.  S.  R. 

Note:  2  Ann.  Cas.  202.  854,  29  L.R.A.(N.S.)  851. 
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workmen  leave  his  shop  in  fear,  and  his  hu-siness  is  consequently 
suspended,  he  may  recover  for  the  interruption  of  his  business,  and 
the  measure  of  damages  is  the  value  of  the  work  thus  prevented  from 
being  done.**  But  there  is  authority  to  the  effect  that  blasting  for 
the  improvement  of  one's  property  does  not  make  one  liable  for  an 
accidental  destruction  thereby  caused,  without  wilful  or  wanton  negli- 
gence, of  the  buildings  of  a  former  tenant,  who  by  failing  to  remove 
them  himself  and  by  violently  preventing  their  removal  by  the  land- 
owner had  become  a  trespasser.* 

32.  What  Constitutes  Negligence  in  Blasting. — ^If  it  is  practicable 
in  a  business  sense  to  remove  the  rock  without  blasting,  although  at 
a  somewhat  increased  cost,  the  blaster  may,  in  view  of  the  situation, 
and  especially  after  being  informed  of  the  injury  that  is  being  done, 
be  bound  to  resort  to  some  other  method.  If  it  appears  that  it  wnsi 
practicable  to  loosen  rock  by  the  use  of  iron  bars,  the  jury  might  well 
find  that  this  means  should  have  been  adopted.  -Also,  if  less  powerful 
blasts  might  be  used,  which,  if  used,  would  not  occasion  injury,  or 
would  lessen  it,  the  omis.<!ion  to  use  them  might  well  be  considered 
as  negligence.*  But  a  neighboring  proprietor  cannot,  of  course,  com- 
plain of  the  amount  of  explosive  used  unless  it  inflicts  on  him  a  legal 
injury.*  Evidence  that  an  inexperienced  person  attempted  to  use 
dynamite  in  blasting,  without  smothering  the  blasts,  in  consequence 
of  which  a  rock  was  cast  upon  a  neighboring  hotise,  is  sufficient  to 
carry  to  the  jury  the  question  of  his  negligence.*  Where  a  blaster 
knows  that  previous  blasts  had  endangered  the  lives  of  persons  on 
adjoining  property  and  the  blasting  is  done  in  a  shaft  or  in  a  deep 
cut  80  situated  that  covering  could  be  easily  constructed  out  of  timbers 
or  hides  so  as  to  protect  such  persons  against  the  danger,  it  is  the 
duty  of  the  blaster  to  provide  such  structure,  at  least  if  it  is  prac- 
ticable at  any  cost  reasonably  commensurate  with  the  nature  of  the 
work.*  A  provision  in  a  contract  for  the  construction  of  a  sewer, 
requiring  the  contractor  to  cover  the  blast  with  brush  or  timber  suf- 
ficient to  prevent  injury  to  persons  or  property,  is  for  the  protec- 
tion from  injury  by  fragments  which  might  otherwise  be  thrown 
from  the  sewer  trench,  and  does  not  reach  the  case  of  one  injured 
by  a  horse  frightened  by  an  explosion  of  a  blast.  Nor  will  the  failure 
to  refill  a  trench  dug  for  a  sewer  before  exploding  a  blast  therein,  be 
treated  as  negligence  in  the  absence  of  evidence  showing  that  the 

20.  Hunter  v,  Farren,  127  Mass.  3.  Hieber  v.  Central  Kentucky  Trac- 
481,  34  Am.  Rep.  423.  tion  Co.,  145  Ky.  108,  140  S.  W.  64, 

1.  Emry  v.  Roanoke  Nav.,  etc.,  Pow-   36  L.R.A.(N.S.)   54. 

er  Co.,  Ill  N.  C.  94,  16  S.  E.  18,  17  4.  Kimberly  v.  Rowland,  143  N.  C. 

L.R.A.  699.  398,  55  S.  E.  778,  7  L.R.A.(N.S.)  545. 

2.  Booth  V.  Rome,  etc.,'B.  Co.,  140  6.  Blackwell  v.  Lynchburg,  etc.,  R. 
N.  Y.  267,  35  N.  E.  592,  37  A.  S.  R.  Co.,  Ill  N.  C.  151,  16  S.  E.  12,  32  A. 
562,  24  L.R.A.  105.  S.  R.  786,  17  L.E.A.  729. 
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refilling  of  the  trench  was  the  proper,  or  usual,  or  reasonable  thing 
to  do.« 

33.  Blasting  in  Violation  of  Statute  or  Ordinance  as  Negligence. — 
The  violation  of  a  statute  or  ordinance  intended  for  the  protection  of 
persons  injured  by  explosions  is  in  some  jurisdictions  treated  as 
evidence  of  negligence,  while  in  others  it  is  treated  as  negligence  per 
se.'  Where  the  former  rule  prevails,  the  neglect  to  take  the  pre- 
cautions p'rescribed  by  a  municipal  ordinance  in  blasting  rocks  within 
the  city  is  evidence,  in  an  action  for  private  injuries  against  the 
blaster,  of  his  negligence ;  and  this  notwithstanding  the  fact  that  the 
ordinance  imposes  a  penalty  for  its  disregard.  Where  the  latter  rule 
prevails,  the  omission  to  obey  the  requirements  of  a  municipal 
ordinance  forbidding  the  blasting  of  rock  within  the  city  without 
covering  it  at  the  time  of  setting  off  the  blast,  and  protecting  the 
orifice  sufficiently  to  prevent  the  fragments  ascending  into  the  air, 
is  in  itself  an  omission  of  duty  sufficient  to  justify  a  verdict  for  one 
injured  by  the  explosion,  against  the  person  guilty  of  the  negligent 
omission.^  The  statutes  of  some  states  provide  that  the  failure  of  a 
person  engaged  in  blasting  to  give  reasonable  notice  thereof  shall 
render  the  blaster  liable  for  all  damages  caused  by  the  explosion.  The 
contributory  negligence  of  the  person  injured  has,  however,  been 
declared  to  be  a  defense  to  an  action  under  such  a  statute.' 

34.  Failure  to  Give  Notice  as  Negligence. — Statutory  provisions 
frequently  exist  under  which  the  duty  is  enjoined  upon  contractors 
and  others  engaged  in  blasting  operations  with  dangerous  explosives, 
to  give  seasonable  warning  or  notice  of  impending  explosions  to  all 
approaching  persons  or  persons  rightfully  occupying  or  using  neigh- 
boring property ;  ^°  and  where  the  circumstances  are  such  that  it  is 
the  blaster's  duty  to  give  notice,  his  failure  to  do  so  is  negligence.** 
Such  statutes  are  generally  designed  only  for  the  protection  of  per- 
sons who,  not  being  engaged  in  or  about  the  place  where  blasting 
operations  are  carried  on,  a,nd  being  therefore  ignorant  of  their  prox- 
imity to  danger,  are  in  need  of  warning  to  retire  to  a  place  of  safety. 
It  is  not  the  purpose  of  such  statutes  to  give  a  remedy  to  workmen 
engaged  in  such  operations.**  Such  a  statute,  it  has  been  held,  covers 
the  damage  caused  by  the  frightening  of  horses  by  the  noise  of  the 

6.  Mitchell  v.  Prange,  110  Mich.  78,    63  G.  C.  A.  267, 65  L.R.A.  659. 
67  N.  W.  1096,  64  A.  S.  E.  329,  34       Note:  123  A.  S.  R.  583. 

L.R.A.  182.  11.  Blackwell  v.  Lynchburg,  ete.,  B. 

7.  See  supra,  par.  26.  Co.,  Ill  N.  C.  151, 16  S.  E.  12,  32  A. 

8.  Note:  5  L.R.A.(N.S.)  260.  S.  R.  786,  17  L.RA.  729  and  note; 

9.  Wadsworth  v.  Marshall.  88  Me.   Gates  v.  Latta,  117  N.  C.  189,  23  S.  E. 
263,  34  Atl.  30,  32  L.RJk..  588.  See   173,  53  A.  S.  R.  584. 

infra,  par.  34,  as  to  faUnie  to  give       12.  Hare  v.  Mclntire,  82  Me.  240, 
notice  as  negligence.  19  Atl.  453,  17  A.  S.  R.  476,  8  LJi.A. 

10.  Gary  v.  Morrison,  129  Fed.  177,    450. 
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explosion,  as  well  as  damage  from  fiying  rocks.*'  Where  a  human 
being  is  killed  or  injured  at  his  dwelling  on  his  own  land  by  a  blast 
on  a  railroad  right  of  way,  the  testimony  may  make  it  material  for 
the  jury  to  determine  whether  the  agents  of  the  corporation  had  been 
accustomed  to  give  the  injured  person  a  signal  before  igniting  the 
powder,  and,  if  so,  whether  such  notice  was  given  before  the  explo- 
sion which  caused  the  injury.  Where  a  corporation,  by  habitually 
giving  some  warning  of  approaching  danger  from  expected  explo- 
sions, induces  the  public  to  act  upon  the  idea  that  the  usual  signal 
will  be  given  at  the  accustomed  time,  the  failure  to  meet  this  just 
and  natural  expectation,  which  has  arisen  from  observation  of  the 
custom  of  the  company's  agents,  will  subject  the  corporation  to  lia- 
bility  for  an  injury  inflicted  on  one  who  puts  himself  in  danger 
'because  he  is  misled  by  such  omission.**  The  duty  to  give  notice 
may  be  due  even  to  a  mere  licensee  on  the  blaster's  premises.  The 
question  whether  the  blaster  was  negligent  in  failing  to  give  notice  is^ 
under  ordinary  circumstances,  one  of  fact." 

35.  Evidence  of  Negligence  in  Causing  Blasts. — ^In  an  action  to 
recover  for  a  personal  injury  caused  by  a  piece  of  steel  flying  from  a 
place  where  steel  ingots  were  being  broken  up  by  dynamite,  evidence 
is  admissible  to  show  that,  prior  to  the  accident,  both  large  and  small 
pieces  of  steel  shattered  by  blasts  had  been  thrown  out  and  scattered 
about  the  building.  Such  testimony  is  admissible  not  for  the  purpose 
of  showing  independent  acts  of  negligence,  but  as  tending  to  prove 
that  the  common  cause  of  the  accidents  is  a  dangerous,  unsafe  thing.  ^* 
It  has  been  held  that,  in  an  action  for  injuries  alleged  to  have  been 
caused  by  blasting,  evidence  is  not  admissible  as  to  measures  taken  to 
protect  the  members  of  the  family  of  the  injured  person  at  times 
other  than  that  at  which  the  injury  was  done.^'  There  is  authority 
to  the  effect  that  where  a  blast  is  discharged  at  a  place  where  it  is 
not  unlawful  to  discharge  it,  the  fact  that  a  man  was  killed  by  a  rock 
thrown  by  the  blast,  presents  only  a  prima  facie  case  of  negligence, 
which  may  be  rebutted  by  showing  due  care  on  the  part  of  those 
who  discharged  the  blast,  and  the  question  of  .their  negligence  should 
not  be  taken  from  the  jury.*' 

13.  Wadsworth  v.  MarahaD,  88  Me.   Co.,  Ul  N.  C.  151,  18  S.  E.  12,  32 
263,  34  Atl.  30,  32  L.R.A.  588.    But   A.  S.  B.  786,  17  L.BA.  729. 

see  contra  (holding  under  the  speeixtl  16.  Driscoll  v.  Newark,  ete.,  Line 

circumstances,  that  the  blaster  was  not  etc.,  Co.,  37  N.  Y.  637,  97  Am.  Dee. 

liable  for  injuries  caused  by    .  horse  Dec.  761. 

becoming  frightened)   Hieber  v.  Cen-  16.  Baker  v.   Hagey,  177  Pa.   8t. 

tral  Kentucky  Traction  Co.,  145  Ky.  128,  35  Atl.  705,  55  A.  S.  R.  712. 

108,  140  S.  W.  54,  36  L.B.A.(N.S.)  17.  Bessemer  Coal,  etc.,  Co.  v.  Doak,. 

54,  and  Mitchell  v.  Prange,  110  Mich.  152  Ala.  166,  44  So,  427,  12  L.B.A. 

78,  67  N.  W.  1096,  64  A.  8.  R.  329,  (N.S.)  389. 

34  L.R.A.  182.  18.  Klepsch  ▼.  Donald,  4  Wash.  436, 

14.  Blackwell  v.  Lynchbnig,  etc.,  B.  30  Pac.  991,  SI  A.  8.  R.  936. 
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36.  Blasting  by  Independent  Contractor. — Generally  blasting  oper- 
titions  in  themselves  are  not  considered  so  intrinsically  dangerou- 
as  to  render  an  employer  liable  for  the  negligent  acts  of  an  independ- 
ent contractor  from  the  verj-  act  of  employing  him  to  do  the  work 
contracted  for,  or  to  inipase  upon  such  employer  the  absolute  duty 
to  take  special  precautions  to  avoid  injuries  from  the  operations.  In 
other  words,  the  mere  employing  of  an  iiidei)endent  contractor  to 
perform  work  requiring  blasting  will  not  ipso  facto  take  the  case 
out  of  the  general  rule  relating  to  independent  contractors,  and 
render  the  employer  lial^le  for  injuries  caused  by  the  negligent 
acts  of  such  contractor.*'  But  from  thLs  it  is  not  to  be  inferred 
that  the  per.<on  who  cau.<(!s  blasting  to  be  done  may  under  all  cir- 
cumstances relieve  himself  from  liability  by  employing  an  independ- 
ent contractor.  The  ca;-e  may  come  within  one  of  the  exceptions  to 
the  general  rule  as  to  persons  in  this  relation.*"  For  example,  the 
rule  absolving  the  owner  from  liability  for  an  independent  con- 
tractor's negligence  does  not  prevail  where,  under  the  circumstance;', 
the  blasting  is  intrin.-'ically  dangerous  or  a  nuisance,  as  where  it 
is  performed  in  dangerous  proximity  to  persons  rightfully  upon  a 
public  highway  or  to  the  residences  adjoining  the  highway.*  Nor 
does  the  rule  apply  where  the  contract  with  the  independent  con- 
tractor specifies  that  the  work  shall  be  done  in  a  particular  way, 
which  is  itself  negligent,  though  no  further  control  is  exercised  over 
the  blasting,*  or  where  the  contract  is  made  with  the  knowledge  of 
the  owner  that  the  blasting  will  be  done  in  a  negligent  manner,  or 
w^here  the  owner  of  the  premises  gives  the  contract  to  do  the  blast- 
ing to  one  who  is  known  to  be  incompetent  or  negligent.*  Moreover, 
one  is  not  relieved  from  liability  for  injuries  negligently  caused  by 
blasting  by  the  fact  that  he  has  employed  an  independent  contractor 
to  do  the  work,  if  he  is  himself  controlling  the  work  in  whole  or 
in  part,  and  the  character  of  the  negligence  is  such  as  to  render 
him  responsible  for  it,*  or  if,  notwithstanding  a  contract  with  the  con- 

19.  Honghton  v.  Lona  Pneta  Lum-  N.  J.  L.  17, 10  Am.  Rep.  205  (holding 
ber  Co.,  152  Cal.  500,  93  Pae.  82,  14  the  owner  not  liable  under  the  rule 
Ann.  Cas.  1159  and  note,  14  L.R.A.  as  to  independent  contraetors) ;  Hiint- 
(N.S.)  913  and  note:  McCaflPerty  v.  er  v.  Southern  R.  Co.,  152  N.  C.  682, 
Spuyten  Duyvil,  etc.,  R.  Co.,  61  N.  Y.  68  S.  E.  237,  136  A.  S.  R.  854,  29 
178,  19  Am.  Rep.  267.  LJl.A.(N.S.)    851;    Tidin    v.   McCor- 

Notes:   14  L.R.A.   8.31;   65  L.R.A.  mack,  34  Ohio  St.  6.38,  32  Am.  Rep. 

645,  646;  29  L.R.A.(N.S.)   851.     See  408. 

generally,  Independent  Contractors.  Notes:    14    L.R.A.(N.S.)    915;    14 

20.  James  v.  McMinimv,  93  Ky.  471,  Ann.  Cas.  1162. 

20  S.  W.  435,  40  A.  S.R.  200.     See  2.  Tiffin  v.  McCormaek,  34  Ohio  St. 

generally,  Independent  Contractors,  638,  32  Am.  Rep.  408. 

and  the  cases  cited  in  this  paragraph.  Note:  14  Ann.  Cas.  1102. 

1.  Salmon  v.  Kansas  City,  241  Mo.  3.  Note:  14  Ann.  Cas.  1162. 

14,  145   S.   W.   16,  39   L.R.A. (N.S.)  4.  Louisville,   etc.,   R.   Co.   v.   Tow, 

328;  Cuff  V.  Newark,  etc.,  R.  Co.,  35  fKv.)  63  S.  W.  27.  66  L.R.A.  041. 
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tractor,  the  owner  stands  charged  with  a  legal  duty  to  require  his 
contractor  to  use  the  proper  precautions  against  injury  or  death  to 
third  persons.*  If  a  cause  of  action  for  damages  accrues  to  an 
adjacent  property  owner  from  blasting  in  the  construction  of  a  rail- 
road, the  injury  having  been  necessarily  produced  by  the  blasting, 
the  liability  of  the  contractor  and  the  railroad  company  is  joint,  and 
there  is  no  primary  tod  secondary  liability.'  There  is  some  diversity 
of  opinion  as  to  the  liability  of  an  owner  of  a  city  lot  for  injuries 
lesulting  from  blasting  done  thereon  by  an  independent  contractor. 
According  to  some  courts,  the  negligence  of  a  contractor  or  his 
employee  in  blasting  rock  on  a  vacant  city  lot,  causing  damage  to  a 
building  upon  an  adjoining  lot,  does  not  make  the  proprietor  who 
hires  tlie  contractor  responsible  for  the  damage;  and  the  negligence 
of  an  independent  contractor  or  his  employee  in  blasting  out  a  ledge 
of  rock  which  extends  close  to  the  wall  of  a  building  on  adjoining 
land  is  not  chargeable  to  his  employer,  who  engaged  him  to  excavate 
the  lot  preparatory  to  building  thereon.'  But  the  better  opinion 
seems  to  be  that  blasting  with  gunpowder  in  a  city  or  town,  near 
enough  to  the  property  of  others  to  do  injury,  is  a  nuisance,  unless 
proper  precautions  are  taken  to  prevent  injury  to  the  property  of 
others  within  its  reach,  or  to  the  persons  of  others  ignorantly  coming 
within  its  reach,*  and  that  a  person  who  is  under  an  obligation  not  to 
injure  his  neighbor's  property  by  blasting  cannot  relieve  him.self 
from  liability  by  showing  that  the  work  was  done  by  an  independent 
contractor.*  Ordinarily  the  question  of  liability  on  the  part  of 
the  employer  in  instances  of  this  kind  is  left  to  the  jury;  but  there 
may  be  instances  where,  from  the  nature  of  the  contract,  the  char- 
acter of  the  work  to  be  done,  and  its  proximity  to  the  property  of 
others,  the  court  would  be  justified  in  declaring  that,  as  a  matter  of 
law,  the  undertaking  was  so  hazardous,  and  the  probability  of  injury 
to  the  adjoining  property  so  certain,  as  to  render  the  employer 
liable." 

37.  Liability  of  Municipality  for  Blasting,  Generally. — Ordinarily 
a  municipal  corporation,  as  the  proprietor  of  lands,  is  responsible  to 
an  adjoining  owner  for  an  injury  resulting  from  blasting  on  its 
r»wn  property  to  the  same  extent  as  if  it  were  a  natural  person.  Thus, 
a  city  has  been  held  liable  for  the  destruction  of  buildings  on  adjoin- 

5.  Logansport  v.  Dick,  70  Ind.  65,  7.  Berg  v.  Parsons,  156  N.  Y.  109, 
30  Am.  Rep.  166  (applying  the  rule  50  N.  E.  957,  66  A.  S.  R.  542,  41 
in  ease  of  municipal  operations).  L.R.A.  391. 

Note :  14  Ann.  Cas.  1162.    See  also  8.  James  v.  McMinimy,  93  Ky.  471, 

infra,  par.  37.  20  S.  W.  435,  40  A.  S.  R.  200. 

6.  Qossett  V.  Southern  R.  Co.,  115  9.  Note:  65  L.R.A.  753,  754. 
Tcnn.  376,  89  S.  W.  737, 112  A.  S.  R.  10.  Notes:  65  L.B.A.  854;  29  L.R.A. 
846,  1  L.R.A.(N.S.)  97.  (N.S.)    852. 
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ing  land  as  a  result  of  blasting  in  a  quarry  iterated  by  the'  dty.** 
In  some  instancee,  however,  municipalities  have  been  relieved  from 
Uability  on  the  ground  that  they  had  no  authority  to  conduct  the 
operaticHia  in  question.^'  And  there  is  authority  to  the  effect  that 
a  municipal  corporation  is  not  liable  for  injuries  inflicted  upon  a 
person  oh  a  neighboring  highway  by  the  negligence  of  its  servants 
in  operating  a  quarry  at  its  workhouse,  although  by  their  negli- 
gence they  create  a  nuisance  emd  render  the  way  unsafe,  eince  they 
are  discharging  a  governmental  function.**  The  fact  that  a  munici- 
pal corporation  is  bound  to  keep  its  streets  in  safe  condition  does 
not  render  it  liable  for  injury  to  a  person  in  the  street  by  a  rock 
thrown  by  a  blast  set  off  on  property  near  the  street  by  a  person  for 
whose  act  it  is  not  responsible.*^  Likewise,  the  firing  of  a  blast  in  a 
quarry  near  a  highway  does  not,  although  it  frightens  horses  being 
driven  on  the  highway  to  the  injury  of  their  owners,  constitute  a 
defect  in  the  way  so  as  to  render  the  municipality  whose  agents  were 
engaged  in  the  operation  of  the  quarry  liable  for  the  injuries.  Nor 
is  a  municipal  corporation  liable  for  injury  through  the  fright  of  a 
horse  in  a  highway  by  blasting  in  an  adjoining  quarry,  on  the 
theory  that  it  failed  to  prevent  a  nuisance.**  A  city  authorized  to 
build  sewers  in  its  streets  is  not  liable  for  damages  done  by  the  blasting 
of  rocks  in  the  work,  unless  negligently  done  by  its  agents.**  Even " 
in  the  absence  of  a  trespass,  a  municipal  corporation  cannot  claim 
exemption  from  liability  for  damages  to  a  building,  caused  by  its 
negligence  in  blasting  a  ditch  for  a  sewer  in  an  alley  at  the  side  of 
the  building,  on  the  ground  that  the  work  is  of  public  benefit  or  even 
a  public  necessity.  However,  under  the  view  that  negligence  will 
not  be  presumed  from  the  jarring  of  the  earth  and  the  concussion  of 
the  air,  the  burden  is  on  the  claimant  to  show  that  the  explosion 
was  unnecessarily  violent  and  carelessly  prepared,  having  regard  to 
place  and  surroundings.  Therefore,  to  entitle  the  owner  of  a  build- 
ing to  recover  damages  for  an  injury  thereto,  due  to  blasting  carried 
on  by  the  municipality  while  constructing  a  sewer  in  an  alley  adjoin- 
ing the  building,  he  must  show  that  the  injury  resulted  from  the 
negligent  explosion  of  unnecessarily  powerful  blasts,  and  that  it  was 
not  incidental  to  a  careful  prosecution  of  the  work  with  due  regard 
to  the  place  and  surroundings.*' 

11.  Tiffin  V.  McCormack,  34  Ohio  St.  777,  143  S.  W.  372,  42  LJl.A.(N.S.) 
838,  32  Am.  Bep.  408.  538. 

12.  Bedford  v.  Clark,  113  Va.  199,  16.  Radfoid  v.  Olaik,  113  Ya.  199, 
73  S.  E.  671,  38  L.BJk..(N.S.)  281.  73  S.  E.  571,  38  LJl.A.(N.S.)  281. 

IS.  Braungtein  v.  Louisville,  146  Ky.       16.  Murphy   v.   Lowell,   128   Mass. 
777,  143  8.  W.  372,  42  L.B.A.(N.S.)    396,  35  Am.  Bep.  38L 
638.  17.  Cherryvale  v.  Studyvin,  76  Kan. 

Note:   42   L.B.A.(N.S.)    864.  285,  91  Pao.  60,  11  L.E.A.(N.S.)  385. 

14^  Braunstein  t.  Louisville,  146  Ky. 

683 


Digitized  by  LjOOQ IC 


if  38,  39  EXPLOSIONS  AND  EXPLOSIVES  11  R.  C.  L. 

38.  Liability  of  Monidpality  for  Blasting  Done  by  Independent 
Contractor. — ^As  to  whether  a  dty  is  liable  for  injuries  resulting  from 
blasting  in  a  public  street  by  an  independent  contractor,  the  authori- 
tiee  are  conflicting.  In  some  jurisdictions  the  rule  has  been  declared 
that  under  a  contract  to  grade  streets,  which  does  not  give  to  Uie 
city  control  over  the  manner  of  conducting  the  blasting,  negligence 
of  the  contractors  in  blasting  will  not  render  the  city  liable  for 
resulting  injuries.^'  Following  this  rule  it  has  been  held  that  a 
city  is  not  answerable  for  the  act  or  neglect  of  contractors  who  are 
constructdng  a  sewer  in  one  of  its  streets,  and  who,  in  the  prosecution 
of  their  work,  Are  off  a  blast,  whereby  the  plaintiff's  horses,  then  on 
an  adjacent  street  that  is  in  perfect  repair,  are  frightened,  and  the 
plaintiff,  while  attempting  to  control  them,  suffers  serious  injuries.** 
Other  authority,  however,  supports  the  view  that  a  city  is  liable 
if  it  has  contracted  with  private  persons  for  the  construction  of 
municipal  works,  and  the  contractor,  in  the  performance  of  sncb 
work,  has  negligently  caused  a  personal  injury  to  a  third  person 
by  blasting  in  the  street.  The  right  of  recovery  in  such  case  does 
not,  it  is  said,  rest  upon  a  charge  of  negligence  on  the  part  of  the 
contractor,  but  rather  upon  the  fact  that  the  ci^  caused  work  to  be 
done  which  is  intrinsically  dangerous — the  natural  (though  not  the 
necessary)  consequence  of  which  was  the  injury.'"  But  the  rule 
that  a  municipal  corporation  cannot  avoid  liability  for  injuries 
caused  by  blasting  which  it  permits  in  its  streets,  by  letting  the  work 
to  an  independent  contractor,  does  not  apply  in  favor  of  the  latter's 
employees ;  at  least  not  in  case  the  injury  is  to  one  drilling  the  holes, 
from  negligence  of  the  foreman  in  failing  to  discover  an  unexploded 
charge.  Nor  is  a  municipal  corporation  liable  for  injury  to  the 
employee  of  an  independent  contractor  for  sewer  construction  which 
requires  blasting  in  a  public  street,  because  it  did  not  require  the 
contractor  to  secure  a  license  which  its  ordinances  make  a  requisite 
to  the  doing  of  that  kind  of  work.* 

39.  Effect  of  Legislative  Authority. — Even  if  a  contractor  with  the 
state  has  the  tight  to  do  all  that  the  state  might  do  in  the  progress  of 
the  work,  he  has  no  right,  while  blasting,  to  cast  material  upon  th« 
premises  of  a  private  owner,  upon  which  a  third  person  is  lawfully 
engaged.  Moreover,  a  contractor  cannot  protect  himself  from  lia< 
bility  on  the  ground  that  the  act  of  blasting  with  gunpowder 


18.  Blumb  T.  Eansaa  City,  84  Mo.  20.  JoUet  ▼.  Harwood,  86  m.  110, 
112,  54  Am.  Rep.  87;  Hormgton  ▼.  29  Am.  Rep.  17;  Loganspoit  v.  Didc, 
Lansmgburgh,  110  N.  T.  145,  17  N.  70  Ind.  65,  36  Am.  R^.  166. 

E.  728,  6  A.  S.  R.  348.  I.  Salmon  v.  Eanstks  (Xty,  241  M*. 

Note:14LJR.A.830.  14,  148  S.  W.  16,  39  Li.A(NJ3.) 

19.  Herrington  v.  Lanaingburgh,  110  32S. 
N.  Y.  145,  17  N.  E.  728,  8  A.  S.  R, 

348. 
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necessary,  «nd  hence  that  the  effects  of  it  upon  the  adjacent  premises 
were  an  unavoidable  result  of  a  necessary  act.*  Where  the  work  is 
prosecuted  for  the  benefit  of  private  owhership  aided  by  the  public 
grant  of  the  privilege,  the  rule  may  likewise  impose  liability.  Accord- 
ingly, it  has  been  held  that  a  railroad  company  is  not  relieved  from 
liability  for  injuries  to  adjoining  property  and  the  health  of  its 
occupants  by  blasting  for  its  right  of  way,  by  the  fact  that  it  is  a 
quasi  public  corporation  authorized  by  the  legislature  to  condemn, 
take,  and  use  land  for  railroad  purposes  and  works  of  public  improve- 
ment, even  if  the  work  can  be  and  is  done  without  negligence.'  In 
a  case  where  a  contractor,  while  blasting  rocks  in  a  navigable  river, 
for  the  purpose  of  removing  obstructions  to  navigation,  under  a  con- 
tract with  the  United  States  government,  injures  a  house,  near  the 
place  of  the  explosion^  by  the  vibrations  of  the  earth  or  by  the  pul- 
sations of  the  air,  it  has  been  held, '  however,  that  he  is  not  liable 
to  the  owner  of  the  house  without  proof  of  negligence;  and  tliat  a 
charge  to  the  jury  that  if  the  explosions  injured  the  house,  he  is 
liable,  without  regard  to  the  question  of  negligence,  is  error.* 

40.  Contributory  Negligence  or  Assumption  of  Risk. — ^The  con- 
tributory Diligence  of  a  person  injured  by  another's  negligence  in 
blasting  may  be  set  up  as  a  defense;  and  the  rule  is  that  in  cases  in 
which  there  is  doubt  as  to  whether  the  person  injured  was  guilty  of 
contributory  negligence  the  question  should  be  submitted  to  the 
jurj'.'  A  person  imperiled  by  blasting  operations  near  his  dwelling 
is  not  chargeable  with  contributory  neglii^nce  because  he  fails  to 
find  an  absolutely  saie  place  when  in  the  moment  of  peril  he  makes  an 
effort  to  protect  himself.  In  other  words,  when  a  person  is  placed 
in  peril  through  the  negligence  of  another  in  exploding  a  blast,  he 
need  only  make  an  effort  to  protect  himself,  and  if  he  makes  a  mistake 
and  errs  in  judgment  in  seeking  safety,  he  cannot  be  said  to  be  guilty 
of  negligence.*  It  is,  of  course,  the  duty  of  one  who  is  lawfully  using 
property  near  to  that  upon  which  another  is  legally  engaged  in  bliist- 
ing,  and  who  is  warned  of  a  coming  explosion,  to  use  reasonable  dili- 
gence to  escape  from  danger  on  account  of  it;  and  a  fdlure  to  exercise 
such  care,  which  concurs  in  producing  bis  injury,  ia  held  to  be  a 
waiver  of  his  right  of  action  for  the  trespass,  and  constitutes  con- 

2.  St.  Peter  v.  Dcnison,  58  N.  Y.    R.  649,  17  L.R.A.  220. 

416,  17  Am.  Rep.  258.  5.  Smith  v.  Day,  100  Fed.  244,  40 

3.  Booth  V,  Rome,  etc.,  R.  Co.,  140  C.  C.  A.  366,  49  L.R.A.  108;  Gary  v. 
N.  Y.  267,  35  N.  E.  592,  37  A.  8.  R.  Morrison.  129  Fed.  177,  63  C.  C.  A. 
652,  24  L.R.A.  105;  Gossett  v.  South-  267,  65  t.R Jl.  659;  Driscoll  v.  New- 
ern  R.  Co.,  115  Tenn.  376,  89  S.  W.  ark,  etc..  Lime,  etc,  Co.,  37  N.  Y.  637, 
737,  112  A.  S.  R.  846, 1  L.R.A.(N.S.)  97  Am.  Dee.  761. 

97.  6.  Blackwell  v.  Lynchburg,  etc,  R. 

4.  Benner  v.  Atlantic  Dredging  Co.,  Co.,  Ill  N.  C.  ISli^  16  S.  E.  12,  32 
134  N.  Y.  156,  31  N.  E.  328.  30  A.  S.  A.  S.  R.  786,  17  L.R.A.  729. 
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tribatory  negligence,  which  is  fatal  to  his  action  for  damages  for  the 
injury.'  There  is  authority  to  the  effect  that  driving  a  vicious  horse 
not  properly  broken,  and  Unsafe  for  the  purpose,  may  contribute  to 
the  injury  when  the  horse  is  frightened  by  blasting  rock,  so  as  to  con- 
stitute a  defense  to  the  statutory  liability  for  failure  to  give  notice  of 
the  explosion.^  And  it  has  been  held  that  a  passenger  who  goes  upon 
a  boat  at  a  wharf,  and  sits  down  and  goes  to  sleep  in  the  cabin,  know- 
ing that  blasting  is  being  done  by  contractors  neiir  by,  assumes,  as 
against  such  contractors,  all  risks  necessarily  incident  to  such  work 
if  prosecuted  with  skill  and  reasonable  care.* 

41.  Express  or  Implied  Consent  of  Injured  Person. — ^Where  there 
has  been  an  express  grant  of  a  right  to  do  all  things  necessary  to 
attain  an  end,  and  blasting  is  necessary  to  attain  such  end,  and  a 
nuisance  results  as  a  necessary  incident  thereto,  there  can  be  no  claim 
by  the  grantor  for  private  damage,  provided  the  blasting  is  done  in  a 
careful  and  reasonable  manner.^**  Moreover,  it  seems  that  a  person 
who  is  injured  as  a  result  of  blasting  may  be  precluded  from  suing 
by  his  previous  implied  assent  to  the  blasting.**  The  prudent  use  of 
blasting  to  remove  hard  miaterial  in  constructing  a  railway  is  always 
deemed  to  have  been  in  contemplation  when  the  damage  was  assessed 
for  the  right  as  a  necessary  incident  to  the  privilege.  In  other  words, 
the  fact  that  such  right  to  blast  would  exist,  and  that  the  blasting, 
although  prudently  done,  would  probably  cause  injury  to  adjoining 
land,  must  be  held  to  have  been  within  the  contemplation  of  the 
parties,  where  damages  were  assessed  in  a  condemnation  proceeding, 
and,  if  not  actually  covered  in  such  assessment,  such  injury  cannot  ba 
sued  for  and  recovered  later,  for  the  matter  is  deemed  to  be  ree 
judicata.*'  On  this  principle,  where  a  landowner  sells  a  railroad 
company  a  right  of  way  through  his  land,  he  cannot  recover  for 
injuries  to  the  land,  or  to  crops,  fences,  or  buildings  thereon,  caused 
by  rock  thrown  on  the  land  in  consequence  of  necessary  blasting 
done  in  a  prudent  and  proper  manner.**  On  the  other  hand,  it  has 
been  decided  that  where  blasting  operations  result  in  a  direct  trespass 

7.  Gary  v.  Morrison,  129  Fed.  177,  123  8.  W.  637,  135  A.  S.  R.  878,  19 
63  C.  C.  A.  267,  65  L.R.A.  659.  Ann.  Gas.  331  and  note;  Watts  ▼.  Nor- 

Notc:  123  A.  S.  B.  584.  folk,  etc.,  B.  Go.,  39  W.  Va.  196,  19 

8.  Wadsworth  v.  Marshall,  88  Me.  S.  E.  521,  46  A.  S.  R.  894,  23  LJtJL 
263,  34  AU.  30,  32  L.R.A.  588.  674. 

9.  Smith  V.  Day,  100  Fed.  244,  40  Notes:  17  L.B.A.  221;  34  L.BJL 
C.  C.  A.  366,  49  L.B.A.  108.  (N.S.)  215. 

10.  Marvin  v.  Brewster  Iron  Min.  IS.  Hord  v.  Holston  Biver  R.  Co., 
Co.,  55  N.  Y.  538, 14  Am.  Bep.  322.  122  Tenn.  399, 123  8.  W.  637, 135  A- 

11.  Note:  34  L.R.A.(N.S.)  216.  S.  B.  878,  19  Aim.  Gas.  331;  Watts 

12.  Bkckwell  v.  Lynchburg,  etc.,  B.  v.  Norfolk,  etc.,  B.  Co.,  39  W.  Va.  196, 
Co.,  m  N.  C.  151,  16  8.  E.  12,  32  19  8.  E.  521,  46  A.  8.  B,  89^  23 
A.  8.  B.  786, 17  L.R.A.  729;  Hood  v.  L.R.A.  674. 

Holston  River  B.  Co.,  122  Tenn.  399, 
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upon  the  premises  injured  by  casting  soil  or  rocks  thereon,  the  lia- 
bility of  the  company  causing  the  injury  is  absolute,  and  it  must 
respond  in  damages  irrespective  of  the  question  of  negligence  or  want 
of  skill.^'  But  in  any  event  the  assessment  of  damages  in  condem- 
nation proceedings  or  the  grant  of  a  right  of  way  does  not  cover 
injuries  caused  by  negligent  blasting.^*  Where  an  express  agreement 
is  made  between  two  adjoining  owners  that  each  may  throw  rocks 
on  the  other's  land  in  blasting,  this,  it  has  been  held,  is  not  a 
defense  to  an  action  by  a  person  who,  while  passing  over  the  land  of 
one  of  the  owners  with  his  permission  and  with  the  adjoining  own- 
er's knowledge,  is  injured  by  a  blast  fired  on  the  land  of  such  adjoin- 
ing owner.**  On  like  principle,  evidence  that  a  navigation  company 
had  an  agreement  with  contractors  who  were  blasting  near  a  wharf, 
under  which  it  used  the  wharf  at  its  own  peril,  is  inadmissible  in  an 
action  against  the  contractors  by  a  person  who  was  injured  by  the 
blasting  while  he  was  a  passenger  on  a  boat  at  the  wharf.*' 

DUcharge  of  Fireworks  or  Firearms 

42.  Discharge  of  Fireworks  as  Nuisance. — According  to  some 
authorities,  the  discharge  of  fireworks  in  the  streets  of  a  city  or  village 
is  a  nuisance  per  se,  and  subjects  persons  engaged  in  the  transaction 
to  responsibility  for  any  injury  to  person  or  property  resulting  there- 
from." But  other  authority  is  to  a  contrary  effect.  It  is  declared 
that  the  discharge  of  fireworks  is  not  malum  in  se,  but  that  it  is  a 
wrongful  or  innocent  act  according  to  circumstances,**  the  question 
being  one  of  fact  for  the  jury.**    It  has  been  held  that  a  voluntary 

14.  Langhome  v.  Turman,  141  Ey.  to  remove  the  rock  as  the  land  is 

809,  133  S.  W.  1008,  34  L.B.A.(N.S.)  worth,  nor  is  he  entitled  to  the  rental 

211.  value  for  the  time  that  he  was  de- 

16.  Blackwell  v.  Lynchburg,  etc.,  R.  prived  of  the  use  of  the  land  by  rea- 

Co..  Ill  N,  C.  151,  16  S.  E.  12,  32  son  of  the  rock  so  thrown  on  it.  Hord 

A.  S.  R.  786,  17  L.R.A.  729;  Hord  v.  v.  Holston  River  R.  Co.,  122  Tenn. 

Holston  River  R.  Co.,  122  Tenn.  399,  399,  123  S.  W.  637, 135  A.  S.  B.  878, 

123  S.  W.  637,  135  A.  S.  R.  878,  19  19  Ann.  Cas.  33L 
Ann.  Cas.  331;  Watts  v.  Norfolk,  etc.,       le.  Beauchamp    v.    Saginaw    Min. 

?=•  ^-^I^J^Jj^^^^'l^.^-J^:  ^'^h  Co.,  50  Mich.  163,  15  N^  W.  65,  45 
45  A.  S.  R.  894,  23  L.R.A.  674  and   ^^  R^p  30. 

""^Z                       -    ,               -       ,.  17.  Smith  "v.  Dav,  100  Fed.  244,  40 

The   measure  of  damages   for  the  (,.  c.  A.  366,  49  L.R.A.  108. 

failure  of  a  railroad  company  to  re-  jg   j         '      g                   j^ 

move   from  land  through  which   the  oct  on  a       t>       e-^o 

road    runs    rock   thrown    thereon    in  ^If  f  ^'^p  .  p^'/J^- «  ^  «o,    =. 

blasting  is  the  cost  of  such  removal  -  *^°'^!j=  16  L.B.A.(N.S.)  621;  5  Ann. 

with  interest  on  the  amount  from  the  ^as.  539  et  seq. 

time  that  the  rock  should  have  been  !»■  Mefeker  v.  New  York,  190  N.  Y. 

imnoved.    The  owner  is  not  entitled  to  481,  83  N.  E.  565,  13  Ann.  Gas.  544, 

recover  as  for  a  taking  of  the  land  on  16  L.R.A. (N.S.)   621. 

the  theory  tiiat  it  woidd  eoat  as  much  20.  Crowley  v.  Rochester  Fireworks 
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fipectator,  who  is  present  merely  for  the  purpose  of  witnessing  th« 
display,  so  far  consents  to  it,  that  he  can  siiffer  no  legal  wrong  if 
accidentally  injured  without  negligence  on  the  part  of  any  one, 
although  Uie  exhibition  is  an  unauthorized  one,*  and  consequently, 
it  is  said,  that  such  a  spectator  is  not  in  a  position  to  raise  the  objec- 
tion that  such  an  exhibition  is  a  nuisance.^ 

43.  Discharge  of  Fireworks  as  Negligence. — While  the  discharge  of 
fireworks  at  suitable  places  is  not  unlawful,  when  not  prohibited  by 
statute  or  municipal  regulations,  the  circumstances,  however,  may  be 
such  as  to  make  the  discharge  of  fireworks  culpable  negligence.*  It 
is  a  rule  that  evidence  which  discloses  the  disaster  is  of  itself  sufficient 
to  entitle  the  plaintiff  to  go  to  the  jury^  where  the  defendant  had 
charge  of  instruments  which  were  highly  dangerous ;  and  it  is  there- 
fore error  for  the  court  to  instruct  the  jury  that  evidence  which 
showed  that  fireworks  were  dangerous,  and  were  discharged  by  the 
defendants,  and  that  plaintiff  was  injured  thereby,  would  not  alone 
authorize  them  to  draw  the  inference  of  want  of  due  care.*  Even 
though  the  display  of  fireworks  at  a  particular  place  and  on  a  par- 
ticular occasion  may  be  legal,  it  is  clear  that  there  might  be  negli- 
gence in  the  manner  of  setting  off  or  discharging  the  fireworks. 
There  may  be  negligence  in  the  character  of  the  fireworks  used  on  a 
particular  occasion  as  well  as  in  the  method  of  their  discharge.*  The 
owner  of  a  private  park,  who  invites  the  public  ,to  it  for  the  purpose 
of  seeing  an  exhibition  of  fireworks,  is  not  relieved  from  all  responsi- 
bility for  the  safety  of  his  guests  by  reason  of  the  fact  that  the 
exhibition  is  to  be  given  not  by  himself,  but  by  an  independent 
contractor.  He  is  bound  to  use  reasonable  care  to  provide  them 
with  a  safe  place  from  which  to  view  the  exhibition.  He  is  further 
bound,  in  making  his  contract,  to  use  care  to  select  a  skilful  and 
competent  person  to  give  the  exhibition.  But  if  he  omits  no  reason- 
able precaution  and  is  not  negligent  in  any  respect,  he  cannot  be 
held  liable.*  Moreover,  it  has  been  decided  that  a  dealer  in  fireworks 
does  not  become  liable  as  a  contractor  to  give  a  display  of  the  fire- 
works by  furnishing,  at  a  purchaser's  request,  a  competent  man  to 
assist  in  discharging  the  fireworks,  where  the  purchaser  and  other 
members  of  a  committee  have  full  charge  of  the  display  and  all 

C«.,  183  N.  T.  353,  76  N.  E.  470,  5  (N.S.)   330,  331;  5  Ana.  Cm.  539  et 

Ann.  Cas.  538,  3  L.R.A.(N.S.)  330.  seq. 

1.  Seaolon  v.  Wedger,  156  Mass.  4.  Dowell  ▼.  Guthrie,  99  Mo.  653, 
462,  31  N.  E.  642,  16  L.R.A.  395.  12  S.  W.  900, 17  A.  S.  R.  598. 

2.  Crowley  v.  Rochester  Fireworks  5.  Crowley  v.  Rochester  Fireworks 
Co.,  183  N.  Y.  353,  76  N.  E.  470,  5  Co.,  183  N.  Y.  353,  76  N.  E.  470,  6 
Ann.  Cas.  538  and  note,  Z  L.R.A.  Ann.  Cas.  538,  3  L.R.A.(N.S.)  330. 
(N.S.)  330.  6.  Sebeek  v.  Plattdentsche  Yolkfest 

3.  Dowell  V.  Guthrie,  99  Mo.  653, 12  Verein,  64  N.  J.  L.  624,  46  Atl.  631, 
S.  W.  900,  17  A.  S.  R.  598.  81  A.  S.  R.  512,  50  L.R.A.  199. 

Notes:  16  L.R.A.  395.  396;  3  L.R.A. 
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arrangements  therefor.'  However,  the  mere  presence  at  a  display 
of  fireworks  of  a  spectator,  who  has  nothing  to  do  with  the  discharge, 
does  not  make  him  a  joint  wrongdoer  or  render  him  guilty  of  con- 
tributory negligence.* 

44.  Discharge  of  Firearms;  Liability  in  General. — ^The  firing  of 
cannon  in  a  public  street  of  a  municipal  corporation,  except  in  case  of 
imperative  and  urgent  necessity,  is  a  nuisance,  and  all  persons  engaged 
in  such  an  unlawful  act  are  personally  liable  for  all  damage  caused 
thereby.*  Under  the  older  authorities  at  least,  an  action  of  trespass 
was  maintainable  against  one  who  inflicted  an  injury  by  the  dis- 
charge of  a  firearm;  and  it  was  no  defense  in  such  cases  that  the  act 
occurred  by  misadventure,  and  without  the  wrongdoer's  intending, 
it,  but  the  defendant  must  have  shown  such  circumstances  as  would 
make  it  appear  to  the  court  that  the  injury  done  to  the  plaintiff 

•was  inevitable,  and  the  defendant  was  not  chargeable  with  any  negli- 
gence, for  no  man  should  be  excused  of  a  trespass  unless  it  may  be 
adjudged  utterly  without  his  fault.^"  This  view  warrants  the  impo- 
sition of  liability  on  a  person  who,  voluntarily  aiming  his  gun  at  a 
particular  person  or  animal,  accidentally  shoots  another  person  or 
animal.**  It  seems  that  the  modern  doctrine  is  that  shooting  unin- 
tontionally  is  not  a  negligent  act,  and  that  in  an  action  to  recover 
damages,  freedom  from  negligence  is  a  -defense.  But  even  with 
respect  to  such  an  action  it  may  be  said  that  one  who  is  in  possession 
of  a  loaded  gun  is  bound  to  use  care  proportionate  to  the  dangerQus 
nature  of  the  instrument.**  Accordingly,  a  person  is  liable  where  he 
is  guilty  of  indiscretion  or  neglect  in  the  use  of  firearms,**  or  where 
the  circumstances  indicate  recklessness  and  a  disregard  of  the  rights 
and  security  of  others,  even  though  the  actual  wrong  done  was  unin- 
tentional.** There  is  authority  to  the  eS'ect  that  where  a  person  shoots 
a  dog  in  the  highway,  and  a  woman  standing  near,  whom  he  does 
not  see  at  the  time  he  fires,  is  so  badly  startled  and  frightened  by 
the  report  of  the  gun  that  her  health  is  seriously  affected,  the  killing 
of  the  dog  is  not  the  proximate  cause  of  the  injury  to  the  woman.** 

45.  Liability  of  Hunicipality. — ^The  decisions  dealing  with  tlie 
liability  of  a  municipality  for  injuries  resulting  from  the  discharge 

7.  WyUie  v.  Palmer,  137  N.  Y,  248,  12.  Morgan  v.  Cox,  22  Mo.  373,  66 
33  N.  E.  381, 19  L.E.A.  285.  Am.  Dec  623. 

8.  Dowel!  V.  Guthrie,  99  Mo.  653, 12       Note:  47  Am.  Rep.  807. 

S.  W.  900, 17  A.  S.  R.  598.  13.  Thomas  v.  Winchester,  6  N.  Y 

Note:  5  Ann.  Cas.  540.  397,  57  Am.  Dec.  455. 

9.  Robinson  v.  Greenville,  42  Ohio  14.  Chiles  v.  Drake,  2  Mete.  (Kv.) 
St.  625,  51  Am.  Rep.  857.  146,  74  Am.  Dec.  406. 

10.  Morgan  v.  Cox,  22  Mo.  373,  66  15.  Renner  v.  Canfleld,  36  Minn.  90, 
Am.  Dec.  623.  See  generally,  Tbbs-  30  N.  W.  435,  1  A.  S.  R.  ^54.  See 
FASS.  also  supra,  par. '18;   and  generally, 

11.  Wright  V.  Clark,  50  "Vt.  130,  28  Pboximate  Cause. 
Am.  Rep.  496. 
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of  fireworks  or  firearms  are  in  conflict.  For  injuries  resulting  from 
the  exhibition  of  fireworks  in  a  public  street,  cities  have  in  some 
instances  been  held  to  be  liable  where  the  exhibition  was  given  under 
the  authority  or  by  the  permission  of  the  city  and  under  such  cir- 
cumstances as  would  warrant  a  jury  in  finding  it  to  be  a  public 
nuisance.^"  On  the  other  hand  it  is  a  rule  in  many  jurisdictions  that 
a  city,  authorized  to  appropriate  money  to  celebrate  holidays,  and 
undertaking  a  display  of  fireworks  exclusively  for  the  amusement 
of  the  citizens,  is  not  liable  to  one  injured  by  such  fireworks  through 
the  negligence  of  the  city's  servants.^'  Following  this  rule,  it  has 
been  held  that  a  town  is  not  liable  for  an  injury  by  fireworks  dis- 
charged by  citizens,  in  violation  of  an  ordinance,  although  the  coun- 
cil and  officers  and  a  majority  of  the  citizens  actively  participated, 
and  the  town  officers  made  no  attempt  to  stop  the  discharge ;  **  and 
the  act  of  a  mayor  of  a  city  in  granting  permission  to  fire  gunpowder 
in  an  anvil  on  a  lot  in  the  city  does  not  create  a  liability  against 
the  city  for  damages  sustained  as  a  result  by  adjoining  property.** 
It  has  been  said  that  under  an  ordinance  permitting  the  discharge 
of  fireworks,  or  the  suspension  of  a  prohibitory  ordinance,  being  a 
matter  of  legislative  discretion  with  the  city  authorities,  the  city 
cannot  be  held  liable  for  injuries  or  damages  caused  by  such  dis- 
charge of  fireworks.*"  Permitting  an  assemblage  of  people  engaged 
in  the  unlawful  practice  of  firing  explosives  in  the  streets  of  a  city, 
though  the  assemblage  may  have  temporarily  blocked  the  streets, 
does  not  create  such  a  defect  in,  or  obstruction  of,  the  streets  as 
will  render  the  city  liable  for  damages  caused  by  an  explosion." 
Where  the  corporate  authorities  of  a  city  are  authorized  by  its  charter 
to  cause  the  removal  of  any  nuisance,  and  to  limit  or  prohibit  alto- 
gether the  manufacture,  sale,  or  exposure  of  fireworks  within  the 
corporate  limits,  and  to  provide  such  safeguard  for  the  security  of 
the  citizens  as  in  their  judgment  might  be  necessary,  the  authority 
given  to  the  city  is  essentially  discretionary,  not  giving  rise  to  an 
absolute  duty  to  prohibit  the  manufacture  of  fireworks  or  to  a  cause 
of  action  for  injuries  which  might  not  have  occurred  if  such  manufac- 
ture had  been  prohibited.* 

16.  Melker  v.  New  York,  190  N.  Y.       Note:  3  L.R.A.{N.S.)  761. 

481,  83  N.  E.  565,  13  Ann.  Cas,  544  19.  Note:  42  L.R.A.(N.S.)  863. 

and  note,  16  L.R.A.(N.S.)  621.  20.  Hill  v.  Charlotte,  72  N.  C.  55- 

Notes:    3    L.R.A.(N.S.)    760;    23  21  Am.  Rep.  45L 

L.R.A.(N.S.)  645;  5  Ann.  Cas.  541.  21.  Robinson  v.  Greenville,  42  Ohio 

17.  Tindley  v.  Salem,  137  Mass.  171,  St.  625,  51  Am.  Rep.  867. 

60  Am.  Rep.  289.  Note:  23  L.R.A.(N.S.)  643. 

18.  Ball  v.  Woodbine,  61  la.  83,  15       1.  McDade  v.  Chester,  117  Pa.  St 
N.  W.  846,  47  Am.  Rep.  805.  414,  12  Atl.  421,  2  A.  S.  R.  68L 
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Vee  of  Explosives  by  Master 

46.  Care  Require^  of  Master  Generally. — In  the  employment  of 
inherently  dangerous  agencies,  such  as  powder  or  other  explosives, 
il  is  the  duty  of  the  master  to  exercise  a  degree  of  care  for  the  safety 
of  the  servant  commensurate  with  the  danger  reasonably  to  be  antici- 
pated.* Thia  rule  ia  especially  applicable  to  the  plan  or  method  of 
operation  deliberately  adopted  by  the  master  or  his  representatives. 
The  master  is  liable  if  the  injury  to  the  servant  is  the  result  of  a 
defective  system  not  adequately  protecting  the  workmen  at  the  time 
of  the  explosion ; '  and  the  jury  must  determine  whether  or  not  a 
master  is  negligent  in  setting  off  blasts.* 

47.  Storage  and  Use  of  Explosives  in  or  near  Working  Place. — 
The  working  place  is  sometimes  rendered  unsafe  by  the  use  of  explo- 
sives, as  in  the  case  of  blasting.  The  general  rule  is  that  the  master 
owes  the  duty  of  inspection  after  a  blast  has  been  exploded,  to  see 
that  there  are  no  unexploded  charges,  before  sending  his  servant  to 
work  in  that  vicinity,  and  this  duty  is  more  imperative  where  to 
the  servant's  knowledge  it  has  been  the  master's  custom  to  make  an 
inspection.'  It  is  not  the  duty  of  the  .servant  himself  to  make  such 
an  inspection  unless  he  is  expressly  charged  with  that  duty*  In 
certain  cases  the  courts  have  applied  the  rule  that  the  master  is  not 
required  to  furnish  his  servant  a  safe  place  in  which  to  work,  as,  for 
example,  where  the  hazard  and  progress  of  the  work  itself  creates  the 
danger,'  or  where  the  danger  is  obvious  and  the  servant  is  fully  aware 
of  it,*  or  where  the  duty  to  keep  the  {)lace  safe  was  one  that  expressly 
devolved  on  the  person  injured.*  Sin(^  blasting  powder  and  other 
high-power  explosives  of  modern  invention  are  liable  to  accidental 
ignition,  with  desrtructive  consequences,  even  where  apparently  rea- 

2.  Brown  v.  West  Riverside  Coal  4.  Jobe  v.  Spokane  Gas,  etc.,  Co., 
Co.,  143  la.  662,  120  N.  W.  732,  28  73  Wash.  1,  131  Pae.  235,  48  L.R.A. 
L.R.A.(N.S.)  1260;  Jobe  v.  Spokane    (N.S.)  931. 

Gas,  etc.,  Co.,  73  Wash.  1,  131  Pac.  5.  Notes:    54   L.R.A.   77,   161;    48 

235,  48  L.R.A.(N.S.)  931.  L.R.A.(N.S.)  933,  934. 

Note:  10  L.R.A.(N.S.)   377.  6.  Fredericks  v.  Ft.  Dod(re  Brick  &" 

The  master  is  required  to  know,  bo  Tile  Co.,  151  la.  637,  131  N.  W.  766, 

far  as  it  is  possible  to  know,  the  char-  48  L.R.A.(N.S.)  925  and  note, 

acter  of  dangerons  explosives  which  7.  Citrone  v.  O'Rourke  Engineering 

he   may   place   in   the   hands   of   his  Const.  Co.,  188  N.  Y.  a39,  80  N.  E. 

agents.    Ignorance  of  the  agent  in  this  1092,  19  L.R.A. (N.S.)  340. 

respect    will    not    excuse    tlie    master  This  rule  is  not  to  be  extended  to 

from  liability.     Tissue   v.   Baltimore,  cases  where   the   doing  of   the   work 

•etc.,  R.  Co.,  112  Pa.  St.  91,  3  Atl.  667,  does  not  create  the  danger.    19  L.R.A. 

56  Am.  Rep.  310.  (N.S.)  357  note. 

Note:  10  L.R.A.(N.S.)  377.  8.  Note:    19    L.R.A.(N.S.)    358   et 

3.  Jobe  V.  Spokane  Giis,  etc.,  Co.,  seq. 

73  Wash.  1,  131  Pac.  235,  48  L.R.A.       9.  Citrone  v.  O'Rourke  Engineering 
(N.S.)  931.  Const.  Co.,  188  N.  Y.  339,  80  N.  E. 

Note:  54  L.R.A.  88.  1092,  19  L.R.A.(N.S.)  340. 
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sonable  care  is  exercised  to  prevent  such  occurrence,  if  there  is  lack 
of  reasonable  care -in  storing  them  too  near  the  servant's  place  of 
work,  such  negligence  is  not  necessarily  excused  by  the  exercise  of 
care  in  other  respects ;  ^^  and  the  question  whether  the  storing  of  a 
large  quantity  of  dynamite  in  close  proximity  to  a  place  where  serv- 
ants are  required  to  work  was  negligent  should  usually  be  left  for 
the  jury  to  determine.**  Although  there  is  some  authority  to  th« 
effect  that  a  master  need  not  anticipate  that  Ughlaiing  will  cause  an 
explosion  of  dynamite  kept  Jby  him,  yet  proof  that  a  large  quantity 
of  dynamite  is  kept  in  a  room  provided  for  the  use  of  workmen  indi- 
cates a  condition  which  renders  an  explosion  possible  in  case  the 
building  is  struck  by  lightning,  and  such  a  condition  may  be  regarded 
as  a  material  circumstance  with  reference  to  the  safety  of  the  place 
and  as  furnishing  a  basis  for  the  imposition  of  liability.*'  While 
there  is  authority  for  the  view  that  the  discharge  of  the  explosives 
by  a  bolt  of  lightning  entering  the  building  demonstrates  the  inter- 
vention of  an  independent  agency  which  breaks  the  line  of  causation 
from  the  defendant's  negligent  act,  and  renders  the  death  of  the 
deceased  so  clearly  accidental  that  no  right  of  recovery  exists,  the 
better  opinion  is  that  a  master  who  negligently  stores  high  explosives 
in  a  room  provided  for  the  use  of  workmen  in  storing  tools  and  cloth- 
ing and  seeking  shelter  from  storms  cannot  escape  liability  for  the 
death  of  a  workman  killed  by  an  explosion  which  was  caused  by 
lightning.  In  such  case  a  master's  negligence  in  storing  dynamite  in 
a  place  where  its  accidental  ignition  will  endanger  the  lives  of  his 
employees  is  the  proximate  cause  of  the  death  of  a  servant  through  its 
explosion,  notwithstanding  the  fact  that  the  cause  of  the  explosion  is 
purely  accidental  or  wholly  unknown.  Indeed,  it  would  not  neces- 
sarily be  a  defense  to  the  action,  even  if  it  should  be  demonstrated 
beyond  all  doubt  that  the  immediate  cause  of  the  explosion  was  not 
chargeable  to  the  negligence  of  any  person.**  WTiile  it  is  a  well- 
known  fact  that  all  explosives  are  more  or  less  dangerous  and  their 
use  is  accompanied  with  more  or  less  hazard,  nevertheless  the  placing 
of  a  signal  torpedo  upon  a  railroad  track  for  a  useful  and  lawful  pur- 
pose, which  had  not  yet  been  served,  is  not  regarded  as  an  act  of 
negligence  on  the  part  of  a  railroad  company  towards  its  ©mployeee.** 
But  it  is  not  to  be  inferred  that  a  railroad  company  may  not  be 
liable  for  negligence  in  placing  a  torpedo  on  its  railroad  track,  as, 

10.  Brown  v.  West  Riverside  Coal   L.R.A.(N.S.)  1260  and  note. 

Co.,  143  la.  662,  120  N.  W.  732,  28  13.  Brown  v.  West  Riverside  Coal 
L.R.A.(N.S.)  1260.  •         Co.,  143  la.  662,  120  N.  W.  732,  28 

11.  Tissue  V.  Baltimore,  etc.,  R.  Co.,   L.R.A.(N.S.)  1260  and  note. 

112  Pa.  St.  91,  3  Atl.  667,  66  Am.  14.  Mize  v.  Louisville,  etc.,  R.  Co, 

Rep.  310.  127  Ky.  496, 105  S.  W.  908, 16  LJUL 

12.  Brown  v.  West  Riverside  Coal  (N.S.)  1084. 
Co.,  143  la.  662,  120  N.  W.  732,  28 
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for  instance,  where  its  employees  have  a  right  to  rely  on  a  mle  of  tibe 
oompany  that  torpedoes  are  not  to  be  placed  near  flag  stations  or 
that  a  flagman  is  to  be  stationed  near  an  unexploded  torpedo.** 

48.  Failure  to  Give  Warning  as  Rendering  Working  Place  Unsafe. — 
As  an  incident  to  the  dufy  to  furnish  his  servants  with  a  safe  place 
in  which  to  work,  a  master  is  obliged  to  warn  them  of  the  intended 
discharge  of  eixplosives  by  him,  in  order  that  they  may  seek  shelter 
and  safety.*'  There  is  some  difference  of  opinion  as  to  whether 
the  master  may  delegate  the  duty  of  warning  the  servant  that  a 
blast  is  about  to  be  fired.  The  better  opinion  is  that  this  duty  cannot 
be  delegated  by  the  master  so  as  to  relieve  himself  from  liability  for 
the  negligence  of  tjie  person  to  whom  such  duty  has  been  delegated. 
The  warning  is  for  the  benefit  of  the  servants  in  order  to  make  the 
place  in  which  tfiey  are  woriring  a.  safe  one.  The  master's  duty 
extends  beyond  the  selection  of  the  agent  and  includes  the  warning 
itself.  He  must  therefore  answer  for  negligence  in  respect  to  the 
warning,  no  matter  how  competent  the  chosen  agent  may  be.*' 
Other  courts  have,  however,  taken  the  view  that  the  duty  to  give 
notice  whenever  a  blast  is  about  to  be  discharged  may  be  delegated 
to  a  competent  person  so  as  to  absolve  the  master  from  liability  for 
such  person's  negligence."  Moreover,  in  maintaining  a  reasonably 
safe  working  place  for  his  servants,  it  may  become  the  master's  duty 
to  warn  them  that  substances  have  been  loosened  by  a  blast  which 
he  has  caused  to  be  fired.  But  the  opinion  has  been  expressed  that 
where  the  system  of  performing  the  work  is  not  defective,  it  is  not 
a  master's  duty  to  warn  employees  of  the  consequences  of  an  explo- 
non  known  to  have  occurred.*' 

49.  Furnishing  Necessary  or  Proper  Explosives  and  Appliances. — 
A  master  may  be  liable  if  he  supplies  a  workman  with  an  explosive 
which  is  defective  or  unusually  dangerous  and  liable  to  explode 
prematurely."    And  a  master  is  negligent  if  he  furnishes  an  unusual, 

16.  Notes:   16  L.R.A.(N.S.)    1084;  932;  11  Ann.  Cius.  107, 
19  Ann.  Cos.  1097,  1098.  See  Hare  v.  Mclntire,  82  Me.  340, 

16.  Hendrickaon  v.  United  States  19  Ail.  463,  17  A.  8.  R.  476,  8  L.R.A. 
Oypsom  Co.,  133  la.  89,  110  N.  W.  450  (holding  that  a  statute  requiring 
32Z,  12  Ann.  Cas.  246  and  note,  9  notiee  by  tiioae  engaged  in  blasting 
L.R.A.(NiS.)  555;  Fredericks  v.  Ft.  before  an  explosion,  so  that  "all  per- 
Dodge  Brick,  etc.,  Co.,  151  la.  637,  sons"  or  teams  shall  have  tiuM  to  le- 
131  N.  W.  766,  48  LJl.A.(N.S.)  925;  tire  to  a  safe  distance,  does  not  apply 
BeUeville  Stone  Co.  v.  Mooney,  61  N.  to  the  workmen  in  a  quarry). 

J.  L.  253,  39  Atl.  764,  39  LJR.A.  834.  18.  Note:  26  L.R.A.(N.S.)   641. 

17.  Hendriokson  v.  United  States  19.  Fredericks  v.  Ft.  Dodge  Brick, 
Gypsum  Co.,  133  la.  89.  110  N.  W.  etc.,  Co.,  151  la.  637,  131  N.  W.  766. 
322. 12  Ann.  Cas.  246,  9  L.R.A.(N.S.)  48  L.R.A.(N.S.)  925  and  note. 

655.  20.  Eureka  Co.  t.  Bass,  81  Ala.  200, 

Notes:   54  L.R.A.  118;   26  L.R.A.   8  So.  216,  60  Am.  Rep.  152. 
(N.S.)   640  et  seq.;  48  L.R.A.(N.S.)        Note:  98  A.  S.  R.  300. 
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untested  and  exceedingly  dangerous  explosive  which  cannot  be  han- 
dled in  the  usual  manner  without  an  inevitable  explosion,  or  if  he 
substitutes  a  more  powerful  explosive  without  notice  to  the  servant; 
and  it  is  an  act  of  culpability  on  the  part  of  the  master  both  in  fact 
and  in  law  if  he  fails  to  inform  first  himself  and  later  his  servant 
concerning  the  character  of  a  new  explosive  placed  in  the  servant's 
hands.^  There  is  authority,  however,  to  the  effect  that  where  the 
best  of  explosives  are  purchased,  the  employer  need  make  no  inspec- 
tion of  them,  as  they  are  manufactured  with  a  view  to  rendering 
inspection  unnecessary,  and  it  could  not  be  effectually  made  except 
by  employing  an  expert  who  has  the  mechanical  and  chemical  knowl- 
edge involved  in  the  manufacture  thereof.'  Under  this  theory  it  has 
be^  held  that  a  railroad  company  is  not  chargeable  with  negligence 
in  not  inspecting  torpedoes  «>  .as  to  make  it  liable  for  injury  to  a 
brakeman  caused  by  a  collision  resulting  from  the  failure  of  torpedoes 
to  explode,  where  it  appears  that  they  were  purchased  from  reputable 
manufacturers,  that  in  years  of  experience  no  other  torpedoes  had 
failed  to  explode  by  a  train  passing  over  them,  and  that  there  was  na 
method  of  inspection  except  by  use,  in  which  event  they  were  con- 
sumed. The  mere  fact  that  there  is  a  bare  possibility  that  the  casing 
ef  one  torpedo  out  of  many  thousands  may  be  constmcted  of  defec- 
tive tin,  thus  permitting  the  tin  to  rust  through  and  admit  water  and 
oil,  if  brought  in  contact  therewith,  is  not,  in  such  a  case,  sufficient  to 
warrant  a  finding  that  the  railroad  company  was  negligent  in  failing 
so  to  inspect  as  to  discover  the  fault,*  Under  such  circumstances  a 
master  will  be  liable  for  failing  to  furnish  explosives  even  though 
he  has  furnished  other  appliances.  Such  liability  may  exist  where 
it  appears  that  an  emergency  arose  when  explosives  were  deemed  to 
be  necessary  and  they  could  not  be  had.  In  such  case  it  is  necessary, 
before  the  defendant  can  be  charged  with  a  neglect  of  duty,  to  show 
that  efforts  to  change,  or  to  improve,  the  situation  had  been  rendered 
abortive  through  the  insufficient  supply  of  the  means  to  meet  it. 
Moreover,  in  jurisdictions  where  a  foreman  is  regarded  as  a  fellow 
servant  in  reference  to  a  detail  of  the  work  in  whieh  he  and  the 
men  under  him  are  engaged,  his  failure  to  procure  explosives  under 
such  circumstances  would  not  necessarily  render  the  master  liable. 
Under  this  view,  a  master  cannot  be  charged  with  liability  for 
injuries  to  a  servant  from  the  fall  of  an  overhanging  ledge,  a  chang- 
ing condition  in  the  work  of  removing  a  bank  of  earth  and  gravel, 
upon  the  ground  that  he  did  not  supply  the  foreman  with  explosives 
for  the  removal  of  ledges,  where  it  is  not  shown  that  there  was  any 

1.  Trainer  v.  Sphalerite  Min.  Co^   Gas.  1099. 

243  Mo.  359,  148  S.  W.  70,  Ann.  Cas.  3.  Siegel  v.  Detroit,  etc,  R.  Co.,  160 
1913C  949  and  note.  Mich.  270,  125  N.  W.  6,  19  Ann.  Cas 

2.  Notes:  98  A.  S.  E.  300;  19  Ann.    1095. 
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demand  for  explosives,  or  that  they  were  deemed  by  the  foreman 
to  be  necessary,  or  that  the  means  at  hand  were  ineffectual  for  the 
purpose.*  The  master  is  required  to  furnish  not  only  safe  explosives, 
but  safe  appliances  to  be  used  in  connection  with  the  explosives ; ' 
and  he  may  be  liable  for  injuries  resulting  from  the  explosion  of  a 
substance  which  waa  not  intended  as  an  explosive  if  the  explosion  is 
duo  to  a  defective  appliance.  Thus,  where  in  an  action  by  a  servant 
against  hia  master  for  injuries  sustained  by  the  explosion  of  a  steam 
boiler,  it  appears  that  the  statute  required  a  fusible  safety  plug  on 
the  boiler,  and  it  was  proved  that  it  was  not  furnished  with  such  a 
plug,  the  plaintiff  is  entitled  to  recover;  and  in  such  case  there  is  no 
error  in  excluding  evidence  of  a  custom  among  engineers  not  to  use 
such  a  plug,  or  in  refusing  to  instruct  the  jury  that  the  defendant 
is  not  liable  if  he  used  all  the  appliances  ordinarily  used  on  boilers 
for  safety,  but  did  not  use  such  plug.* 

50.  Master's  Duty  to  Warn  Servant  of  Danger. — Stated  generally, 
the  duty  of  a  master  to  warn  and  instruct  his  employees  arises  when 
the  existence  of  danger  is,  or  should  be,  in  the  exercise  of  reasonable 
care,  known  to  him,  and  the  existence  of  such  danger  is  either 
unknown  to  them,  or  is  not  discoverable  by  them,  in  the  exereise  of 
reasonable  care,  or  when  the  danger  is  such  in  character  as  not  to  be 
properly  appreciated  by  them  by  reason  of  their  lack  of  experience, 
their  youth,  or  general  incompetency  or  ignorance.'  This  rule 
applies  with  respect  to  a  workman  who  is  engaged  in  blasting  or 
in  handling  explosives.*  It  is  gross  negligence  to  introduce  the  use 
of  a  hew  and  highly  dangerous  explosive  without  warning  a  servant 
of  its  properties  and  the  mode  of  use,  as,  for  example,  where  giant 
powder  is  substituted  for  ordinary  blasting  powder;  and  this  is  the 
rule  irrespective  of  the  master's  knowledge  or  want  of  knowledge  of 
its  dangerous  properties.*  The  master's  duty  to  warn  an  inexperi- 
enced servant  of  the  dangers  inherent  in  the  work  of  blasting  cannot 
be  delegated,  so  as  to  relieve  the  former  from  liability  for  a  breach 
thereof.*"  But  where  the  danger  of  blasting  with  a  particular  explos- 
ive; or  in  a  particular  manner  is  obviou.s,  the  servant  is,  it  seems,  not 
entitled  to  right  to  warning.**     That  an  explosion  will  result  from 

4.  Russell  V,  Lehigh  Valley  R.  Co.,  Note:  Ann.  Cas.  1913C  959. 

188  N.  Y.  344,  81  N.  E.  122, 19  L.R.A.  9.  Smith  v.  Oxford  Iron  Co.,  42  N. 

(N.S.)  344.  J.  L.  467,  36  Am.  Rep.  535. 

6.  Notes:  54  L.R.A.  69;  27  L.R.A.  Notes:  19  L.R.A. (N.S.)  997;  Ann. 

(N.S.)  982,  983;  Ann.  Cas.  1913C  958.  Cas.  1913C  955  et  seq. 

6.  Cavzer     v.     Taylor,     10     Gray  10.  Note:  19  L.R.A. (N.S.)  999.  See 
(Mn88.)'274,  69  Am.  Dee.  317.  also  supra,  par.  48. 

7.  See  Master  and  Servakt.  11.  Hardy  v.  Chicago,  etc.,  R.  Co., 

8.  Hardy  v.  Chicago,  etc.,  R.  Co.,  139  la.  314,  115  N.  W.  8,  19  L.R.A. 
139  la.  314,  115  N.  W.  8,  19  L.R.A.  (N.S.)  997  aij  note. 

(N.S.)  997  and  note. 
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the  contact  of  molten  metal  with  water,  ice,  or  snow  is  a  well-recog» 
nized  scientific  fact,  and  the  courts  generally  agree  in  holding  that  it 
is  the  duty  of  a  master,  whose  business  involves  the  handling  of 
molten  metal,  to  warn  the  servant  of  such  dangers.  Accordingly,  a 
manufacturer  whose  plan  of  operations  includes  the  drawing  of 
molten  enamel  into  water  is  bound  to  instruct  his  employees  as  to  the 
scientific  fact  that  the  use  of  too  small  a  quantity  of  water  is  likely  to 
result  in  an  explosion.  The  failure  to  warn  the  servant,  may  not 
ijive  rise  to  a  cause  of  action  if  the  latter  is  aware  of  the  danger. 
However,  a  workman  employed  in  making  enamel,  which  reqUiras 
the  drawing  of  the  molten  enamel  from  the  melting  pot  into  water, 
is  not  presumed,  as  matter  of  law,  to  have  the  scientific  knowledge 
that  the  use  of  too  small  a  quantity  of  water  will  be  likely  to  result 
in  an  explosion.^*  The  tightening  up  of  the  nuts  on  the  generator  of 
a  refrigerating  machine  without  reducing  the  pressure,  when  there  is 
an  ammonia  pressure  of  about  one  hundred  and  twenty  pounds  which 
is  increasing,  is  a  dangerous  work,  at  which  a  carpenter  employed  as  a 
general  laborer  or  handy  man,  but  unfamiliar  with  and  uninstructed 
as  to  the  danger  or  the  mode  of  operation  nece-ssary  to  preserve  an 
equal  strain  j)n  all  parts  of  the  generator,  cannot  be  set  without  render- 
ing the  employer  liable  to  him  for  injury  resulting  from  an  explosion 
caused  by  his  lack  of  skill.** 

51.  Employment  of  Minor  to  Handle  Explosives. — The  employ- 
ment of  a  young  and  inexperienced  person  to  handle  high  explosives 
is  no  doubt  a  negligent  act.  However,  this  is  not  so  clear  where  the 
substance  handled  is  not  intended  to  explode,  although  it  may  3o  so 
if  handled  carelessly.  In  such  case  the  matter  seems  to  depend 
largely  upon  whether  the  probability  of  an  explosion  is  imminent  or 
remote,  or  whether  the  danger  is  great  or  slight.  The  conclusion 
has  been  reached  that  the  work  of  placing  labels  on  bottles  filled  with 
carbonated  beverages  is  not  inherently  dangerous,  although  the  bottles 
are  liable  to  explode  if  carelessly  handled,  and  that  therefore  it  is 
not  negligence  to  set  a  minor  at  such  work.  Even  in  such  case  the 
master's  duty  would  seem  to  be  to  use  the  necessary  safety  appliances, 
and,  if  there  are  any  latent  dangers,  to  warn  the  servant  thereof.** 

52.  Evidence  of  Negligence  of  Master  or  of  Cause  of  Injury. — 
It  has  already  been  pointed  out  that  there  is  difference  of  opinion  as 
to  whether  the  happening  of  an  explosion  gives  rise  to  a  presumption 

12.  Adams  v.  Grand  Rapids  Refrig-  14.  Herbert  v.  Pariiam,  86  S.  C. 
erator  Co.,  160  Mich.  590,  125  N.  W.  ,352,  68  S.  E.  564,  35  L.R.A.(N.S.) 
724,  136  A.  S.  R.  454,  19  Ann.  Cas.   239  and  note. 

1152,  27  L.R.A.(N.S.)  953  and  note.  As   to   the  employment  of  minors 

13.  Ryan  v.  Los  Ang-elcs  Ice,  etc.,  generally,  and  the  master's  liability 
Co.,  112  Cal.  244,  44  Pac.  471,  32  in  reference  thereto,  see  Mastbr  akd 
L.R.A.  524.  Servant. 

6t)G 


Digitized  by 


Google 


11  K.  C.  L.  EXPLOSIONS  AND  EXPLOSIVES  $  53 

of  negligence."  Although  some  courts  seem  to  make  a  distinction 
between  an  explosion  which  injures  a  stranger  and  an  explosion 
which  injures  a  servant,**  the  rule  on  the  subject  of  presumptions 
prevailing  in  a  particular  jurisdiction  should,  it  seems,  govern  the 
case  where  a  servant  is  injured  by  an  explosion.  The  conclusion  has 
\xen  reached  that  the  mere  premature  explosion  of  a  torpedo  does  not 
nii.se  a  presumption  of  negligence  on  the  master's  part,*'  and  that 
the  fact  of  an  explosion  in  a  coal  mine  is  not  prima  facie  evidence  of 
actionable  negligence  on. the  part  of  the  owner  or  operator  of  the 
mine,  the  rule  of  res  ipsa  loquitur  being  inapplicabje.**  However 
that  may  be,  the  circumstances  attending  the  explosion  may  warrant 
the  inference  that  the  master  was  negligent.  Thus  the  explosion 
of  the  generator  of  a  refrigerating  machine  a  minute  or  two  after 
tightening  nuts  to  stop  a  leak,  under  an  ammonia  pressure  muc|i  less 
than  that  which  had  been  sustained  the  day  before,  is  not  necessarily 
tlie  result  of  an  unforeseen  and  unaccountable  cause  not  chargeable 
to  any  negligence,  when  the  nuts  were  tightened  by  inexperienced 
men,  and  the  equality  of  the  strain  upon  the  parts  may  have  been 
distributed  in  tightening  them.**  It  has  been  held  that  the  absence 
of  direct  evidence  as  to  the  cause  of  the  death  of  an  employee  whose 
body  was  found  near  a  building  in  which  dynamite  had  been  stored 
will  not  prevent  a  finding  by  the  jury  that  it  was  caused  by  an  explo- 
sion" of  dynamite  by  a  lightning  stroke,  if  known  facts  point  to 
that  inference.*® 

53.  Fellow  Servant  Doctrine. — The  fellow  servant  doctrine  is  some- 
times available  as  a  bar  to  an  action  by  a  servant  against  his  master 
to  recover  for  injuries  resulting  from  an  explosion.*  The  rule  is 
declared  that  an  employee  engaged  in  blasting  is  not  necessarily  a 
fellow  servant  of  his  coemployees.  And  so  an  employee  engaged  in 
removing  earth  for  the  foundation  of  a  building  is  not  a  fellow  ser\'- 
ant  of  an  expert  employed  for  a  short  time  to  break  up  frozen  ground 
by  blasting,  where  the  employee  has  nothing  to  do  with  the  placing, 
packing,  or  discharging  of  the  explosives,  except  to  drill  the  holes  to 
contain  them.*     In  the  greater  number  of  cases,  however,  persons 

16.  See  supra,  par.  23.  L.R.A.  524. 

16.  Levendusky  v.   Empire  Rubber  20.  Brown  v.  West  Riverside  Coal 

Mfg.  Co.,  84  N.  J.  L.  698.  87  Atl.  338,  Co.,  143  la.  662,  120  N.  W.  732,  28 

Ann.   Cns.  1914D  969    (explosion  of  L.R.A.(N.S.)  1260. 

vnlcanizer).  1.  Dickinson  v.  Stuart  Colliery  Co., 

17    Siegel  v.  Detroit,  etc.,  R.   Co.,  71  W.  Va.  325,  76  S.  E.  654,  43  L.R.A. 

160  Mich.  270,  125  N.  W.  6,  19  Ann.  (N.S.)   335. 

Cas.  1095.  Note:  54  L.R.A.  117,  132.    See  gen- 

18.  Dickinson    v.    Stuart    Colliery  erally,  Master  and  Servant. 

Co.,  71  W.  Va.  325,  76  S.  E.  654,  43  2.  Rankel  v.  Buekstaff-Edwarda  Co., 

L.R.A.(N.S.)  335.  138   Wis.   442,   120   N.   W.   269,   20 

19.  Rvan  v.  Los  Angeles  lee,  etc.,  L.R.A.(N.8.)  1180. 
Co.,  112   Cal.  244,  44  Pac.  471,  32 
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engaged  as  common  laborers  in  the  work  of  excavation  have  been 
held  to  be  fellow  servants  of  other  employees  engaged  in  blasting;* 
and  where  the  blaster  is  to  be  regarded  as  a  fellow  servant,  he  never- 
theless owes  a  duty  to  his  fellow  employees,  and  may  be  liable  for 
ifiijuries  sustained  by  them  through  his  negligence.*  Besides,  the 
master  is  liable  if  he  negligently  employs  an  incompetent  blaster, 
but  not  if  he  has  exercised  reasonable  care  and  diligence  in  this 
respect.'  If  a  master  uses  a  dangerous  explosive  without  the  safe- 
guards which  science  and  experience  suggest,  or  the  positive  rules  of 
law  require,  he  is  to  be  responsible  for  an  injury  resulting  from  such 
use,  even  though  the  negligence  of  one  of  his  servants  may  have  con- 
tributed to  the  result,  or  even  though  a  po^ible  vigilance  of  the  serv- 
ant might  have  prevented  the  injurj'.'  If  it  is  a  negligent  act  to 
furnish  an  employee  with  unsafe  explosives,  the  master  cannot 
exempt  himself  from  liability  by  referring  the  matter  to  an  agent' 
The  same  rule  applies  to  the  storing  of  high  explosives  near  the 
working  place.^  There  is  some  difference  of  opinion  as  to  whether  an 
employee  charged  with  the  duty  of  warning  servants  of  the  existence 
of  unexploded  charges  is  a  vice  principal  or  a  fellow  servant  Some 
of  the  authorities  have  reached  the  conclusion  that  as  these  duties  of 
inspection  and  warning  are  the  personal  duties  of  the  master,  any 
employee  upon  whom  they  are  imposed  is  a  vice  principal,  and  not 
a  mere  servant.  In  other  cases,  however,  the  rule  is  asserted  that 
a  servant  charged  with  the  duty  of  examining  a  place  after  a  blast'  is 
not  performing  a  non-delegable  duty  of  the  master,  but  is  a  mere 
fellow  servant  of  the  other  workmen.* 

54.  Assumption  of  Risk. — ^A  servant  assumes  the  risks  and  dan- 
gers ordinarily  incident  to  his  employment,  if  they  are  so  obvious  that 
he  is  presumed  to  know  of  their  existence,  and  the  master  is  not 
required  to  warn  a  servant  of  ordinary  intelligence,  knowledge,  and 
experience,  of  such  dangers.  But  from  the  rule  that  an  employee 
a,ssumes  all  the  dangers  inherent  in  the  work,  and  that  are  ordinarily 
incident  thereto,  it  does  not  follow  that  he  assumes  the  risk  of  his 
employer's  negligence.  In  fact,  the  rule  prevailing  in  many  juris- 
dictions is  that  a  servant  never  assumes  such  risk.  However,  in  some 
jurisdictions  the  rule  is  that  a  servant  ordinarily  assumes  the  risk 

3.  Citrone  v.  O'Rourke  Engineering    (N.S.)  1180. 

Const.  Co.,  188  N.  Y.  339,  80  N.  E.  6.  Cayzer     v.     Taylor,     10     Gray 

1092, 19  L.R.A.(N.S.)  340.  (Mass.)  274,  69  Am.  Dee.  317. 

Notes:   54  L.R.A.  133;   20  L.R.A.  7.  Smith   v.   Oxford   Iron   Co.,  fi 

(N.S.)  1181.  N.  J.  L.  467,  36  Am.  Rep.  535. 

4.  Hare  v.  Mclntire,  82  Me.  240,  8.  Tisane  v.  Baltimore  &  0.  R.  Co., 
19  Atl.  453, 17  A.  S.  R.  476,  8  L.R.A.  112  Pa.  St.  91, 3  Atl.  667,  56  Am.  Rep. 
450.  310. 

5..Rankel  v.  Buckst«ff-Ed wards  Co.,  9.  Notes:  54  L.R.A.  161;  48  L.H.A. 
138  Wis.  442, 120  N.  W.  269,  20  L.R.A.    (N.S.)  933,  934. 
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of  open  and  obvious  dangers,  whether  they  arise  from  the  nature  of 
the  business,  the  particular  manner  in  which  it  is  conducted,  or  the 
use  of  defective  or  unsafe  appliances.*"  Under  this  rule  it  has  been 
decided  that  an  experienced  blaster  assumes  the  risk  of  premature 
explosions  from  the  use  of  steel  gauge  tools  in  loading  the  blasts, 
which  are  likely  to  cause  sparks  by  friction  with  rock,  and  that  the 
fact  that  one  gains  hia  knowledge  of  the  process  and  dangers  of 
blasting,  merely  by  working  at  such  trade,  rather  than  by  instruction, 
does  not  entitle  him  to  avoid  the  obligations  imposed  by  the  doc- 
trine of  assumption  of  risk  with  respect  to  dangers  arising  from  the 
use  of  steel  tools  in  loading  the  blasts.**  There  is  some  difference  of 
opinion  as  to  whether  the  risk  of  injury  from  unexploded  charges 
left  after  a  blast  is  an  ordinary  risk  of  the  service.*'  The  servant 
does  not  of  course  assume  the  risk  of  unusual  and  unknown  con- 
ditions. In  this  regard  it  has  been  held  that  leaving  protruding 
ni!i.<scs  after  the  firing  of  a  blast,  on  a  clay  bank  which  employees  are 
enanged  in  excavating,  and  from  which  the  loosened  clay  is  custom- 
arily removed,  may  be  an  "unusual  condition,"  the  danger  from 
which  employees  working  below  them  do  not  assume.*'  And  a  serv- 
ant engaged  in  removing  earth  for  the  foundation  of  a  building 
does  not  assume  the  risk  of  injury  from  unexploded  dynamite  used 
in  lireaking  up  a  frozen  crust,  where  he  had  no  reason  to  appre- 
hend that  explosives  would  be  left  in  the  earth  which  he  was  required 
to  remove,  and  which  he  had  been  led  to  believe  was  safe.**  A  serv- 
ant has  a  right  to  expect  that  the  precaution  against  explosions  which 
the  master  had  provided  for  the  security  of  the  workmen  should  be 
carefully  observed,  and  does  not  assume  the  risk  of  a  negligent 
observance.*'  The  question  of  the  assumption  of  risk  on  the  part 
of  an  employee  is  for  the  jury.** 

55.  Contributory  Negligence  of  Servant. — An  employee  who,  with 
knowledge  of  the  danger,  uses  an  explosive  which  he  knows  to  be  in 
a  defective  condition,  or  who  does  not  exercise  ordinary  care  in 
working  with  the  explosives,  may  be  barred  from  recovering  on  the 
groimd  of  contributory  negligence;  *'  and  the  question  whether  one  is 

10.  See  :\f ASTER  AKD  Servant.'  61  N.  J.  L.  253,  39  Atl.  764,  39  L.R.A. 

11.  Bnitzld    V.    Wisconsin    Granite   834. 

Co.,  142  Wis.  380,  125  N.  W.  916,  27  16.  Brown  v.  West  Riverside  Coal 

L.R.A.(N.8.)  982.  Co.,  148  la.  662,  120  N.  W.  732,  28 

12.  NoIch:  19  L.R.A.(N.S.)  361;  48  L.R.A.(N.S.)  1260;  Jobe  v.  Spokane 
L.R.A.(N.S.)  933.  Gas  &  Fuel  Co..  73  Wash.  1,  131  Pac. 

13.  Fredericks  v.  Ft.  Dodge  Brick  235,  48  L.R.A.(N.S.)  931. 

&  Tile  Co..  151  la.  6.37.  131  N.  W,  17.  Mize  v.  Louisville  &  N.  R.  Co.. 

76G,  48  L.R.A.(N.S.)   025.  127  Ky.  496, 105  S.  W.  908, 16  L.R.A. 

14.  Rankel  v.  BuckstaflE-Edwards  (N.S.)  1084;  Trainer  v.  Sphalerite 
Co..  138  Wis.  442,  120  N.  W.  269,  20  Min.  Co.,  243  Mo.  359,  148  S.  W,  70, 
L.RJ!L.(N.S.)  USD.  Ann.  Cas.  1913C  949. 

15.  Belleville' Stone  Co.  v.  Moonev, 
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guilty  of  contributory  negligence  is  in  such  cases,  as  in  cases  gener- 
ally involving  the  issue,  one  of  fact  for  the  jury.**  Whore  there  are 
110  witnesses  of  the  accident,  the  presumption  of  care  on  the  part  of 
a  servant  killed  by  an  explosion  through  the  alleged  negligence  of 
his  master  is  sufficient  to  take  to  the  jury  the  question  of  the  absence 
of  contributory  negligence  on  his  part,  in  the  absence  of  clear  and 
unmistakable  proof  to  the  contrary.*' 

56.  Liability  of  Master  to  Third  Persons. — The  general  rule  that 
to  render  a  master  liable  to  third  persons  for  the  acts  of  his  servant, 
the  latter  miist  have  been  acting  within  the  scope  of  his  employ- 
ment, has  been  frequently  applied  in  cases  in  which  third  persons 
have  been  injured  by  explosives."  An  owner  must  be  held  to  have 
taken  upon  himself  the  risk  of  errors  of  judgment  on  the  part  of 
his  servants,  and  of  mistakes  in  the  exercise  of  the  discretion  con- 
fided to  them,  and  to  be  liable  for  their  misjudgment  and  abuse  of 
discretion  in  the  use  of  dangerous  explosives.* 

Sale  of  Explosives 

57.  In  General. — ^In  the  absence  of  statutory  provisions  govern- 
ing the  subject,  the  mere  sale  of  explosives  to  a  competent  person 
does  not  impose  on  the  seller  liability  for  injuries  resulting  from  the 
negligent  or  improper  use  of  the  explosives  by  the  purchaser  or  by 
third  persons.'  A  manufacturer  of  or  dealer  in  articles  having  a 
tendency  to  explode  is,  however,  liable  for  negligence  in  the  manu- 
facture or  sale  thereof  or  for  fraudulently  representing  such  articles 
to  be  safe  for  use.  In  some  jurisdictions  the  seller  is,  moreover,  liable 
for  negligent  misrepresentations  as  to  the  safety  of  such  articles.' 
The  sale  of  explosives  in  violation  of  statute  is  in  most  jurisdictions 
treated  as  negligence  per  se ;  *  and  where  the  seller  of  explosives  is 
at  fault,  he  is  liable  for  the  natural  and  probable  consequences  of  his 
act.'  As  explosives  are  intrinsically  dangerous  to  human  life,  the 
seller's  liability  is  not  limited  to  injuries  sustained  by  the  purchaser, 

18.  Jobe   V.   Spokane   Gas  A   Fuel  Note:  Ann.  Gas.  1914C  1103.    See 
Co.,   73  Wash.   1,  131   Pac.   235,  48  generally,  Master  and  Servakt. 
L.R.A.(N.S.)    931.     See   also   supra,  2.  Wyllie  v.  Palmer,  137  N.  Y.  248, 
par.    47;    and    see   generally,   Nequ-  33  N.  E.  381,  19  L.R.A.  285. 
OENOi:.  3.  Soo  infra,  par.  58  et  seq. 

19.  Brown  v.  West  Riverside  Coal  4.  Binford  v.  Johnston,  82  Ind.  426, 
Co.,  143  la.  662,  120  N.  W.  732,  28  42  Am.  Rep.  508;  Peterson  v.  Stan- 
L.R.A.(N.S.)  1260.  dard  Oil  Co.,  55  Or«.  511,  106  Pac. 

20.  Birmingham  Water- Works  Co.  337.  Ann.  Cas.  1912A  625:  Pizzo  v. 
V.  Hubbard,  85  Ala.  179,  4  So.  607,  7  Wiemann,  149  Wis.  235,  134  N.  W. 
A.  S.  R.  35.  899,  Ann.  Cas.  1913C  803,  38  L.R.A. 

Note:  10  L.R.A.(N.S.)  397.  (N.S.)  678. 

1.  Harriman  v.  Pittsburgh,  etc.,  R.       5.  Carters  v.  Towne,  98  Mass.  567, 
Co.,  45  Ohio  St.  11.  12  N.  E.  451,  4    96  Am.  Dec.  682. 
A.  S.  R.  507. 
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but  extends  to  injuries  sustained  by  third  persons.*  His  liability  is 
not  based  on  a  contractual  relation,  but  upon  the  duty  of  the  vendor 
of  an  article  dangerous  in  its  nature,  or  likely  to  become  so  in  the 
course  of  the  ordinary  usage  to  be  contemplated  by  the  vendor, 
either  to  exercise  due  care  to  warn  users  of  the  danger,  or  to  take 
reasonable  care  to  prevent  the  article  sold  from  proving  dangerous 
when  subjected  only  to  customary  usage.'  There  is  some  difference 
of  opinion  as  to  whether  illuminating  oil  is  a  demgerous  explosive 
within  the  rule  imposing  liability  on  the  seller  for  injuries  to  per- 
sons other  than  the  purchaser.  But  the  better  opinion  seema  to  be 
that  oil  having  a  tendency  to  explode  is  a  dangerous  agency.*  In 
case  the  seller  fraudulently  misrepresents  the  nature  or  quality  of 
the  explosive  or  sells  it  with  a  wilful  intent  to  injure  another,  con- 
tributory negligence  is  not  a  defense;  but  where  the  liability  is 
grounded  on  the  seller's  negligence,  contributory  negligence  is  a 
'defense.*  For  instance,  if,  in  an  action  for  injuries  from  the  explo- 
sion of  a  chemical  sold  by  the  defendant,  there  is  evidence  that  prior 
to  the  accident  the  plainti£f  had  been  drinking,  the  jury  may  be 
instructed  that  if  in  consequence  thereof  he  was  prevented  from  using 
his  senses,  and  was  injured  on  that  account,  he  cannot  recover.** 
Contributory  negligence  may  be  a  defense  even  where  an  explosive  is 
sold  in  violation  of  statute,**  unless  the  statute  was  designed  to 
impose  liability  irrespective  of  the  conduct  of  the  person  injured 
thereby.** 

58.  Sale  of  Defective  Article. — A  manufacturer  of  explosives  may 
become  liable  for  damages  resulting  from  the  use  of  defective  materi- 
als or  for  want  of  proper  care  and  skill  in  the  manufacture.**  This 
rule  applies  even  to  articles  which,  though  not  intended  to  explode, 
may  explode  if  proper  precautions  are  not  taken  by  the  manufacturer. 
Illustrations  of  this  statement  are  furnished  by  cases  dealing  with 
the  explosion  of  bottled  liquors.  Thus  it  has  been  decided  that  the 
question  of  the  negligence  of  the  bottler  of  aerated  water,  a  bottle  of 
which  exploded  to  the  injury  of  a  servant  of  a  customer,  is  for  the 

6.  Weiser  v.  Holzman,  33  Wash.  87,  69  Atl.  120,  124  A.  S.  R.  979,  20 
73  Pae.  797,  99  A.  S.  R.  932.  L.R.A.(N.S.)    236;   Morrison   v.  Lee, 

Notes:  100  A.  S.  R.  194  et  seq.;  Ill  1«  N.  D.  377,  113  N.  W.  1025,  13 

A.  S.  R.  717.  L.R.A.(N.S.)  650. 

7.  Torgesen  ▼.  Schultz,  192  N.  Y.  10.  Conrad  v.  Graham,  64  Wash. 
156.  84  N.  E.  956,  127  A.  S.  R.  894,  641,  103  Pac.  1122, 132  A.  S.  R.  1137. 
18  L.R.A.(N.S.)  726.  11.  Morrison  v.  Lee,  22  N.  D.  251, 

8.  Peterson  v.  Standard  OU  Co.,  55  133  N.  W.  548,  38  L.R.A.(N.S.)  412. 
Ore.  511,  106  Pac.  337,  Ann.  Cas.  12.  Pizzo  v.  Wiemann,  149  Wis.  235, 
1912A  625.  134  N.  W.  899,  Ann.  Caa.  1913C  80a 

Notes:  100  A.  S.  R.  197;  HI  A.  8.  38  L.R.A.(N.S.)  678. 

B.  716.  IS.  Wyllie  v.  Palmer,  137  N.  T.  248. 

9.  Cunningham    t.    C.    R.     Pease  33  N.  E.  381,  19  L.R.A.  286. 
Honsc  Furnishing  Co.,  74  N.  H.  435, 
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jury  in  an  action  by  the  servant  to  hold  the  bottler  liable  for  the 
injury,  where  circulars  sent  out  by  the  bottler  indicated  his  knowledge 
of  the  liability  of  bottles  to  explode,  and  the  evidence  tended  to  show 
that  tests  applied  by  him  to  bottles  sent  out  were  not  adequate  i» 
justify  the  concliision  that  they  would  not  burst  under  customary 
usage,  with  the  knowledge  of  which  he  might  reasonably  be  charge- 
able.^* It  has  likewise  been  decided  that  though  the  xmezpected  explo- 
sion of  a  single  bottle  of  a  particular  liquid  is  not  of  itself  sufficient  to 
take  the  case  to  the  jury  on  the  question  of  the  vendor's  negligence,  » 
nonsuit  should  not  be  granted  where  there  is  evidence  to  show  that 
bottles  of  the  liquid  had  frequently  exploded  prior  to  the  injury  to 
the  plaintiff.^*  If  the  testimony  for  the  plaintiff  tends  to  show  that 
the  explosion  could  not  have  occurred  if  the  bottle  had  been  charged 
in  the  uisual  way,  and  the  testimony  of  the  defendant  is  that  it  was  so 
charged  and  that  the  explosion  might  have  been  otherwise  caused, 
the  issue  of  the  defendant's  negligence  should  be  submitted  to  the 
jury.  However,  where  it  appears  that  the  article  under  ordinary 
conditions  of  manufacture  is  a  harmless  article  of  commerce,  a  manu- 
facturer thereof  is  not  liable  to  a  person  to  whom  he  sustains  no  con- 
tractual relation  for  injuries  sustained  by  an  explosion  thereof, 
unless-  there  is  evidence  from  which  the  inference  can  be  drawn 
that  the  manufacturer  had  knowledge  of  some  defect  in  the  manu- 
facture of  the  article.**  There  is  authority  to  the  effect  that  the 
manufacturer  of  a  steam  boiler  is  answerable  only  to  his  employer 
for  any  want  of  care  or  .skill  in  the  construction  thereof.  After  the 
boiler  has  been  completed  and  accepted  by  the  employer,  who  has 
the  exclusive  ownership,  management  and  conduct  of  it,  the  manu- 
facturer is  not  liable  for  injuries  done  to  a  third  person  by  an  explo- 
sion occurring  in  consequence  of  the  defective  construction  of  the 
boiler.*' 

59.  Mannfactnrer's  Duty  to  Give  Notice  of  Danger. — The  author- 
ities are  practically  agreed  that  when  a  manufacturer  puts  on  the 
market  for  use  without  notice  of  its  dangerous  quality  an  article  that 
is  imminently  or  inherently  dangerous,  he  will  be  liable  in  damages 
to  any  person  who  while  himself  in  the  exercise  of  ordinary  care 
suffers  injury  as  a  result  of  the  dangerous  quality  of  the  article;  and 
as  a  rule  the  manufacturer  will  be  charged  with  notice  of  the  quality 
of  the  article  that  he  himself  has  made,  and  cannbt  excuse  himself 
upon  the  ground  that  he  did  not  know  its  dangerous  qualities.*'    If 

14.  Torgesen  v.  Schiiltz,  192  N.  T.   Ann.  Caa.  177,  68  L.R.A.  342.     See 
156,  84  N.  E.  956,  127  A.  S.  R.  894,   also  infra,  par.  59. 

18  L.R.A.(N.S.)  726.  17.  Losee  v.  Clutc,  61  N.  Y.  494. 

15.  Bail  V.  Tavlor,  151  N.  C.  284,   10  Am.  Rep.  638. 

66  S.  E.  135,  28  L.R.A.(N.S.)  949.  18.  Peaslee-Ganlbert  Co.  v.  MeMath. 

16.  O'Neill  V.  James,  138  Mich.  567,    148  Kv.  265, 146  S.  W.  770,  Ann.  Gas 
101  N.  W.  828,  110  A.  S.  R.  321.  5    1913B"392  and  note,  39  L.R.A.(N.S.) 
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a  manufacturer  is  justly  chargeable  with  knowingly  maJdng  and 
putting  upon  the  market  •  highly  dangerous  article,  which  did  not 
contain  intrinsic  evidence  of  its  dangerous  character,  without  notice 
by  label  or  otherwise,  he  fails  in  his  duty  to  such  persons  as  may 
purchase  it,  and  any  person  injured  by  it  may  have  a  cause  of  action 
against  him,  although  purchasing  it  from  a  third  party  or  retailer.*' 
The  fact  that  such  person  did  so  buy  it  would  be  no  defense  to  the  man- 
ufacturer, even  if  the  retailer  had  full  knowledge  of  the  dangerous 
nature  of  the  article  and  sold  it  without  warning.  In  such  a  case,  it 
baa  been  held,  an  action  would  lie  against  both  jointly,  or  separate 
actions  might  be  brought"*  Notice  to  a  manufacturer  of  illuminat- 
ing oil  to  appear  and  defend  an  action  by  a  consumer  against  a 
retailer  for  injuries  due  to  an  explosion  of  the  oil  will  not  render  a 
judgment  against  the  retailer  binding  on  the  manufacturer,  if  neg- 
ligence was  alleged  against  the  retailer  which  might  render  him  liable 
for  the  injury  independently  of  any  wrong  on  tibe  part  of  the  manu- 
facturer.* 

60.  Dealer's  Duty  to  Give  Notice  of  Danger. — ^With  respect  to  the 
duty  to  give  notice  of  the  danger  there  is  a  difference  between  the 
liability  of  a  manufacturer  of  explosives  and  the  liability  of  a 
dealer.  But  no  difference  in  respect  to  liability  can  be  made 
between  the  wholesale  dealer  and  the  retail  dealer,  or  between 
the  merchant  who  buys  from  the  manufacturer  and  the  merchant 
who  sells  directly  to  the  consumer.  If  a  dealer  or  merchant, 
whether  he  is  a  wholesale  dealer  or  a  retail  dealer,  or  the  original 
purchaser  of  the  article,  or  the  person  who  makes  the  sale  to  the  con- 
sumer, knows  that  the  article  is  inherently  or  imminently  dangerous 
in  the  use  for  which  it  is  intended,  because  of  its  inflaunmable  or 
explosive  qualities,  it  is  his  duty  to  label  or  mark  the  package  con- 
taining the  article  in  such  a  way  as  to  indicate  its  dangerous  contents. 
But  the  dealer  who  purchases  and  sells  an  article  in  common  and 
general  use,  in  the  usual  course  of  business,  without  knowledge  of  its 
tendency  to  explode,  is  not  under  a  duty  to  exercise  ordinary  care 
to  discover  whether  it  is  dangerous  or  not  A  merchant  or  dealer 
can  be  made  responsible  in  damages  to  a  party  who  has  no  contractual 
relations  with  him  only  when  the  article  is  imminently  or  inherently 

465;Cunninghainv.C.R.  Pease  House  1913D    1055,   39   LJlJLfN.S.)    901; 

PnmiBhing    Co.,   74   N.    H.   435,    69  Weiser  v.  Holzman,  33  Wash.  87,  73 

Atl.  120,  124  A.  S.  R.  979,  20  L.K.A.  Pac.  797,  99  A.  S.  R.  932.     See  alsa 

(N.S.)  236.  supra,  par.  58. 

19.  Woleho  T.  Roeenblnth,  81  Conn.  20.  Clement  y.   Crosby,  148  Mick. 

358,  71  AtL  566,  21  L.R.A.(N.S.)  671;  293,  111  N.  W.  746, 12  Ann.  Caa.  265, 

Clement  v.  Crosby,  148  Midi.  293,  111  10  L.R.A.(N.S.)  588. 

N.  W.  t46, 12  Ann.  Cas.  265, 10  L.R.A.  1.  Pfarr  v.  Standard  Oil  Co.,  165 

(N.S.)    588;    Mines   v.    Crosby,   169  la.  657,  146  N.  W.  861,  LII.A.1915C 

Mich.  210,  135  N.  W.  96,  Ann.  Cas.  336. 
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dangerous  in  the  ordinary  use  for  which  it  is  intended  or  the  use  to 
which  it  may  reasonably  be  expected  the  article  will  be  put  or  implied, 
and  when,  with  knowledge  of  this  fact,  he  sells  or  puts  it  on  the 
market  without  giving  notice  to  the  purchaser  of  its  dangerous  qual- 
ity, or  when  he  represents  the  thing  as  being  safe  for  the  use 
intended,  when  in  fact  it  is  not.'  Especially  is  this  the  rule  if  the 
dealer  induces  the  purchaser  to  buy  another  explosive  than  that  asked 
for,  or  one  of  a  different  and  more  dangerous  type,  and  with  the 
properties  or  use  of  which  the  purchaser  may  not  be  familiar.' 
But  a  dealer  is  not  guilty  of  negligence  in  every  instance  where  he 
does  not  explain  the  properties  of  an  explosive  substance,  nor  the 
dangers  of  improperly  using  it.  The  rule  applies  more  especially  to 
new  or  dangerous  substances  with  the  qualities  of  which  the  general 
public  is  not  acquainted.*  In  an  action  to  recover  damages  for  per- 
sonal injuries  caused  by  an  explosion  alleged  to  be  due  to  the  defend- 
ant's negligent  act  in  selling  the  plaintiff  an  article  such  as  kerosene 
containing  a  mixture  of  gasoline,  contributory  negligence  is  a  defense, 
where  it  is  not  claimed  that  the  sale  was  made  with  wilful  intent  to 
injure  the  plaintiff.' 

61.  Sales  to  Children. — ^The  common  law  both  of  England  and 
America  requires  of  him  who  deals  in  dangerous  explosives  to  refrain 
from  placing  them  in  the  hands  of  children  of  tender  age.  If  the 
child  is  too  young  to  know  the  character  of  the  thing  sold  him,  it  is 
the  business  of  the  dealer  to  refuse  to  sell  him  articles  likely  to  put 
m  jeopardy  his  own  or  some  other  person's  life.  Where  such  sales 
are  made  in  violation  of  the  law  the  seller  is  liable  for  the  conse- 
quences naturally  and  proximately  resulting  from  his  unlawful  act ;  • 
and  similarly,  a  wholesaler  who,  contrary  to  the  prohibition  of  the 
statute,  sells  retailers  toy  pistols  for  resale,  is  liable  for  injury  by  one 
of  the  toys  to  a  person  who  purchases  it  from  the  retailer.'  The 
fact  that  the  seller  was  licensed  to  sell  gunpowder  is  not  a  defense.' 

2.  Peaslee-Gaulbert  Co.  y.  MeMath,  4.  Gibson  v.  Torbert,  115  -la.  163, 
148  Ky.  265,  146  S.  W.  770,  Ann.  Gas.  88  N.  W.  443,  91  A.  S.  B.  147,  56 
1913E    392,    39    L.R.A.(N.8.)     465;    L.R.A.  98. 

Clement  v.  Rommeck,  149  Mich.  595,  5.  Morrison  v.  Lee,  16  N.  D.  377, 

113  N.  W.  286,  119  A.  S.  B.  695,  13  113  N.  W.  1025,  13  L.R.A.(N.S.)  650. 

L.R.A.(N.S.)  382  and  note.  See  supra,  par.  25,  as  to  contributory 

Notes:  5  Ann.  Cas.  181;  12  Ann.  negligence. 

Cas.  267.  6.  Binford  v.  Johnston,  82  Ind.  426, 

3.  Smith  V.  Clarke  Hardware  Co.,  42  Am.  Rep.  508;  Garter  v.  Towne,  98 
100  Ga.  163,  28  S.  E.  73,  39  L.R.A.  Mass.  667,  96  Am.  Dee.  682. 

607.    But  see  Conrad  v.  John  W.  Gra-  7.  Piazo  v.  Wiemann,  149  Wis.  235, 

ham  &  Co.,  54  Wash.  641,  103  Pac.  134  N.  W.  899,  Ann.  Gaa.  1913C  803 

1122,  132  A.  S.  R.  1137  (holding  that  and  note,  38  L.B.A.(N.S.)   678. 

a  dealer  is  not  liable  where  he  informs  8.  Carter  t.  Towne,  98  Mass.  667, 

the  purchaser  of  the  properties  of  the  96  Am.  Dec.  682. 
substituted  article) 

704 


Digitized  by  LjOOQ IC 


li  K.  C.  L.  EXPLOSIONS  AND  EXPLOSIVES  $  62 

In  detennining  whether  the  child  who  purchased  the  explosive  was 
guilty  of  contrikutory  negligence,  his  age  must  be  considered.* 

62.  Sale  of  Oil  in  Violation  of  Statute. — Statutes  regulating  the 
sale  of  oil  and  similar  substances  are  in  force  in  many  jurisdictions.*" 
Where  the  laws  of  the  state  for  the  protection  of  the  public  have  pre- 
scribed that  certain  precautions  shall  be  observed  in  the  labeling  of 
kerosene  and  distillates,  such  requirements  constitute  a  legislative 
declaration  of  the  minimum  of  care  necessary  under  the  circum- 
stances. A  less  degree  is  negligence  as  a  matter  of  law ;  and  hence  it  is 
that  pleading  and  proof  necessary  in  case  of  injury  arising  under 
such  circumstances  need  only  show  the  breach  of  the  statutory 
requirement,  the  fact  that  such  breach  was  the  proximate  cause  of 
the  injury,  and  the  damages  sustained  thereby.**  Even  if  the  failr 
ure  to  label  a  receptacle  containing  gasoline  as  required  by  statute 
would  not  be  negligence  per  se  as  to  a  purchaser  who  knows  the  con- 
tents of  the  receptacle,  the  failure  to  label  the  receptacle  is  negligence 
per  se  as  to  other  persons  who  use  it  in  ignorance  of  the  fact  that  it 
contains  gasoline.**  In  some  jurisdictions  it  is  expressly  provided  by 
statute  that  whoever  shall  knowingly  sell  specified  illuminating  oils 
which  are  below  a  certain  number  of  degrees  Fahrenheit,  shall  be 
liable  to  any  person  purchasing  such  oil,  or  to  any  person  injured 
thereby,  for  any  damage  to  person  or  property  arising  from  any 
explosion  thereof.  Such  statutes  are  enacted  in  the  legitimate  exer- 
cise of  the  police  power,  and  are  penal  in  their  nature,  being  de- 
signed for  the  protection  of  the  public  against  injuries  to  persons 
and  property,  and  are  highly  beneficial  and  should  be  strictly 
enforced.  Nevertheless  the  conclusion  has  been  reached  that  such 
a  statute  does  not  evince  the  legislative  intention  to  abrogate  the 
defense  of  the  contributory  negligence  of  the  person  injured,  where 
.such  contributory  negligence  was  the  proximate  and  efficient  cause  of 
the  explosion.**  That  a  retailer  of  oil  bearing  the  proper  inspector's 
stamp  does  not  have  a  reinspection  when  the  quality  of  the  oil  is 
questioned  by  customers  does  not  prevent  hia  recovering  from  the 
manufacturer  the  amount  he  is  compelled  to  pay  a  purchaser  for 
injury  due  to  an  explosion  of  oil,  although  the  statute  provides  that 
whoever  sells  such  oil  which  has  not  been  inspected  and  branded, 

9.  Binford  v.  Johnston,  82  Ind.  426,  N.  W  408,  89  A.  S.  R.  379,  54  LJl.A. 
42  Am.  Rep.  508.    See  also  supra,  par.   854. 

25;  and  generally,  Neqligencb.  Note:  111  A.  S.  R.  716. 

10.  Notes:  5  Ann.  Cas.  182;  Ann.  13.  Morrison  v.  Lee,  22  N.  D.  251, 
Cas.  1913E  399.  133  N.  W.  548,  38  L.R.A.(N.S.)  412. 

11.  Peterson  v.  Standard  Oil  Co.,  See  supra,  par.  25,  as  to  contributory 
55  Ore.  511,  106  Pac.  337,  Ann.  Cas.  negligence  in  the  purchaise  and  use  of 
191 2A  625.  explosives. 

12.  Ives  T.  Welden,  114  la.  476,  87 
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and  which  emits  combustible  vapor  at  less  than  a  certain  temperature, 
shall  be  liable  for  all  damages  caused  thereby.^*     d 

Shipment  of  Explo»iv«$ 

63.  Liability  of  Shipper. — The  statutes  of  some  jurisdictions  pro- 
hibit the  shipment  of  explosives  without  giving  notice  thereof  to  the 
carrier  or  without  plainly  marking  on  the  outside  of  the  package  the 
contients  thereof.  Moreover,  the  duty  to  give  such  notice  exists  inde- 
pendently of  statute.*'  And  it  is  a  rule  that  no  arrangement  between 
the  shipper  and  the  carrier,  though  made  in  the  best  of  faith,  by 
which  the  article  is  to  be  shipped  under  a  name  which  does  not  indi- 
cate its  true  nature,  will  excuse  the  shipper  for  the  nonperformance 
of  this  duty  on  his  part.  If  the  shipper  of  an  explosive  or  dangerous 
substance  fails  to  notify  the  carrier  or  his  agent  of  the  danger  which 
attends  the  handling  of  it,  while  in  course  of  transportation,  and  an 
injury  results  to  an  employee  of  the  carrier,  the  shipper  ia  liable  for 
the  injury  thus  sustained ;  *•  and  a  like  liability  attaches  when,  follow- 
ing such  neglect,  an  explosion  results  in  injury  to  a  servant  of  the 
consignee.*'  But  when  the  carrier  is  notified,  whether  by  a  mark 
upon  the  parcel  or  otherwise,  that  the  article  shipped  is  of  a  dan- 
gerous character,  and  one  of  the  carrier's  employees  is  injured  by 
handling  it,  the  mere  fact  that  no  knowledge  of  its  real  nature  was 
brought  home  to  the  employee  vrall  not  render  the  shipper  liable.'* 
And  the  shipper  is  not  liable  when  the  carrier  has  knowledge,  or 
from  the  circumstances  is  to  be  charged  with  imputed  knowledge, 
of  the  dangerous  character  of  the  goods  shipped,  and  the  burden  of 
proof  is  upon  the  carrier  to  show  that  he  did  not  have  such  knowl- 
edge.** It  has  been  held  that  a  shipper  of  a  cylinder  charged  with 
carbon  dioxide  is  not  liable  for  injuries  to  a  railroad  employee  caused 
by  the  explosion  thereof,  where  no  deviation  by  the  defendant  from 
any  standard  of  care  observed  by  those  engaged  in  the  same  business 
is  shown.** 

64.  Liability  of  Carrier. — Explosives,  it  has  been  said,  constitute 
property  useful  for  some  purposes,  and  common  carriers  are  imder 

14.  Pfarr  v.  Standard  Oil  Co.,  165  17.  Standard  Oil  Co.  v.  Wakefield, 

la.  657,  146  N.  W.  851,  L.R.A.1915C  102  Va.  824,  47  S.  B.  830,  66  LJI.A. 

S'se.  792. 

16.  International  Mercantile  Marine  18.  Standard  Oil  Co.  v.  TiemOT,  92 

Co.  V.  Fels,  170  Fed.  275,  95  C.  C.  A.  Kv.  367,  17  S.  W.  1025,  36  A.  8.  B. 

471,  18  Ann.  Cas.  18  and  note.  505,  14  L.R.A.  677. 

16.  Standard  Oil  Co.  v.  Tierncy.  92  19.  Note:  18  Ann.  Caa.  21. 

Kv.  367,  17  S.  W.  1025,  36  A.  S.  R.  20.  Kilbride  v.  Carbon  Dioxide,  ete., 

5i)5,  14  L.R.A.  677.     See  also  Cab-  Co.,  201  Pa.  St.  552,  51  AtL  347,  88 

RiEBS,  voL  4,  p.  851.  A.  S.  E.  829. 
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legal  obligation  to  receive  and  properly  carry  them.^  But  the  rok 
appears  to  be  otherwise  in  the  case  of  certain  dangerous  explosivea 
such  as  nitroglycerin,  dynamite  and  gunpowder.  A  common  carrier 
is  not  bound  to  accept  for  carriage  articles  which  are  in  themsalvee 
dangerous.  If,  therefore,  he  chooses  to  accept  such  articles  as  gun* 
powder,  nitroglycerin,  etc.,  he  may  do  so  on  such  terms  and  with 
such  limitations  of  his  common  law  liability  as  he  sees  fit.  In  receiv- 
ing them  at  all  he  is  doing  more  than  the  law  requires  of  him  as 
a  common  carrier,  and  in  such  cases  the  acceptance  of  the  article  itself 
may  well  be  a  sufficient  consideration  for  any  qualification  of  his 
responsibility.'  The  mere  fact  that  a  railway  corporation  has  in  its 
cars  for  tranq>ortation  ej^losives  of  a  highly  dangerous  character 
does  not  make  it  guilty  of  creating  a  nuisance,  either  public  or  pri- 
vate, though  danger  to  persons  or  property  along  its  line  is  neces- 
sarily incident  to  such  transportation.  But  nuisance  to  others  may 
ariae  from  the  careless  discharge  by  a  common  carrier  of  its  duty  in 
the  transportation  of  explosives.  The  right  to  carry  them  does  not 
include  the  right  to  subject  persons  along  the  route  to  dangers  from 
explosions  for  a  longer  time  or  in  a  greater  degree  than  is  reasonably 
necessary  to  the  proper  performance  of  the  carrier's  duty,'  And 
where  a  carrier  is  guilty  of  acts  of  negligence  in  the  transportation 
of  explosives  it  is  liable  for  explosions  resulting,  as  for  example  from 
a  fire  started  in  an  empty  car.  In  such  case  the  carrier's  negligence 
must  be  deemed  to  be  the  proximate  cause  of  the  damages.^  However, 
there  is  authority  to  the  effect  that  the  negligence  of  a  railroad  com- 
pany in  keeping  barrels  of  oil  on  its  station  platform  an  unreason- 
ably long  time  after  the  arrival  of  the  oil  does  not  render  it  liable 
to  an  adjoining  owner  for  the  negligent  act  of  a  third  person  in 
setting  the  oil  on  fire  and  causing  it  to  explode.'  There  is  also 
authority  to  the  effect  that  a  railroad  company  is  not  liable  for  the 
death  of  an  employee  who  is  sent  by  it  to  switch  another  railroad 
company's  car  which  is  to  be  loaded  with  nitroglycerin  by  the  con- 
signor of  that  company,  if  the  employee's  death  is  due  to  an  explosion 
resulting  from  the  negligence  of  the  consignor's  servants."  Moreover, 
it  is  usually  held  that  a  carrier  is  not  liable  for  injuries  to  pas.sen- 
gers  resulting  from  the  explosion  of  an  article  brought  into  the  con- 
veyance by  other  passengers,  in  the  absence  of  any  evidence  that  the 

1.  Ft.  Worth,  etc.,  R.  Co.  v.  Bean-   champ,  95  Tex.  496,  68  S.  W.  502,  93 
champ,  95  Tex.  496,  68  S.  W.  602,  93   A.  S.  R.  864,  58  L.R.A.  716. 

A.  8.  R.  864,  58  L.R.A.  716.  Note:  L.R.A.  1915A  616. 

2.  See  Cabrubs,  vol.  4,  pp.  666,  78S.       5.  Stone  v.  Boston,  etc.,  R.  Co.,  171 
S.  Pt.  Worth,  etc.,  R.  Co.  v.  Beau-    Mass.  536,  51  N.  E.  1,  41  L.R.A.  794. 

rhamp,  95  Tex.  496,  68  S.  W.  502,  93  6.  Foley  v.  Chicago,  etc.,  R.  Co.,  48 
A.  S.  B.  864,  68  L.B.A,  716.  Mich.  622, 12  N.  W.  879,  &  Am.  Rep.. 

4.  Pt.  Worth,  etc.,  R.  Co.  ▼.  Beau-   481. 
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carrier,  through  its  officere  or  employees,  was  aware  of  the  nature  of 
the  article  or  had  reason  to  anticipate  danger  therefrom.' 

7.  See  Cabribks,  vol.  4,  p.  1189. 


EXPOSITIONS 

See  Theaters,  Shows  and  Prmuc  RtsoKO, 


EX  POST  FACTO  LAWS 

See  CoNSTiTVTiONAL  Law,  voL  6,  p.  290. 


EXPOSURE  OF  PERSON 

See  Gbihiital  Law,  vol.  8,  p.  347. 


EXTORTION 

See  CsnavAi.  Law,  vol.  8,  p.  293. 


708 


Digitized  by  LjOOQ IC 


EXTRADITION 

I.  Introductory 

II.  Generax  Nature  of  Right 

m.  Between  What  Political  Entities  Right  Exists 
IV.  Who  May  Be  Extradited 

V.  Demand  for  Extradition 

VI.  Showing  Reqi/ired  of  Demanding  St.\te  or  Countbt 
VII.  Forms  of  Pleading  or  Process  Requirbd 
VIII.  Conduct  of  Proceedings 
IX.  The  Warrant 

X.  Proceedings  after  Issuance  of  Warrant 


L  Introductory 

1.  Scope  of  Article 

2.  Dennition  and  History 

II.  General  Nature  of  Right 

3.  International  and  Interstate  Rights  in  General 

4.  Necessity  and  Interpretation  of  Treaty  Stipulations 

5.  Effect  of  Treaty  as  Limiting  Extradition  to  Crimes  Embraced  Therein 

6.  Trial  for  Crime  Not  Designated  in  Requisition  for  International  Eztrft- 

dition 

7.  Trial  for  Crime  Not  Designated  in  Requisition  for  Interstate  Extradition 

8.  Effect  of  Treaty  Stipulations  on  State  Courts;  Rule  of  Construction  Ap- 

plicable to  Treaties 

9.  Rules  Governing  Interstate  Extradition 

10.  Right  to  Detain  Fugitive  to  Await  Arrival  of  Extradition  Papers 

11.  Abduction  without  Extradition 

12.  Right  of  a  State  to  Legislate  on  the  Subject  of  Extradition 

III.  Between  What  Political  Entities  Right  Exists 

13.  Extradition  to  and  from  the  Territories  or  Other  Possessions  of  Pro- 

tectorates of  the  United  States 

14.  Force  of  Old  Treaties  after  Merger  of  Political  Powers;  Determination 

of  Political  Status  of  Foreign  Governments 

709 


Digitized  by 


Google 


EXTRADITION  U  E.  C.  L. 

IV.  Who  May  Be  Extradited 

15.  Fugitives  from  Justice 

16.  Fugitives  in  Custody  of  Asylum  State 

17.  Right  of  Government  to  Refuse  to  Surrender  Its  Own  Citizens  to  Foreign 

Countries 

V.  Demand  for  Extradition 

^Y  Whom  Made 

18.  In  Interstate  FIxtradition  Proceedings 
Mi.  In  International  Extradition  Proceedings 

Authentication  oif  Requisition  Papms 

20.  What  Constitutes  SuWieient  Authentication 

21.  Who  Authenticates  the  Papers 

22.  Oral  Proof  of  Authentication  of  Foreign  Papers 

VI.  Showing  Required  of  Demanding  State  or  Coontrj 

Showing  that  Accused  Is  a  Fugitivb 

23.  In  General 

24.  Who  Is  a  Fugitive 

25.  Degree  of  Proof  Required 

26.  Effect  Where  Accused  Was  in  Demanding  State  during  Period  lAwUmg 

the  Commencement  of  Prosecution 

Showing  that  Aoousbd  Is  Charged  with  Commission  or  Caiica 

27.  In  General 

28.  Proof  of  Identity 

29.  Indictment  or  Affidavit  as  Evidence  of  Act  Being  a  Crime 

30.  Determination  of  Criminal  Character  of  Act  Charged 

31.  How  Laws  of  Demanding  State  or  Country  Are  Proved 

32.  Political  Crimes  within  Meaning  of  Treaties 

33.  Offenses  Extraditable  under  Federal  Constitution 

34.  Who  Are  Magistrates  within  Federal  Law 

Showing  op  Good  Faith 

35.  Ulterior  Motive  or  Malice 

36.  Delay  in  Proceedings 

VII.  Forms  of  Pleading  or  Process  Required 

37.  Technical  SufTiciency  of  Indictment,  Affidavit,  or  Complaint 

38.  Equivalent  Expressions;  Interchangeable  Character  of  Indictments,  Com- 

plaints, Aflidavils,  and  Informations 

39.  Effect  Where  Complaint  Is  Merely  Made  on  Information  and  Belief,  tiiough 

under  Oath 

710 


Digitized  by  LjOOQ IC 


11  R.-  C.  L.  EXTEADITION  if  1^  2 

Vm.  Conduct  of  Proceedings 

40.  Degree  of  Technicality  Required  in  International  Proeeedinga 

41.  Bight  of  Aeeused  to  Be  Heard  in  His  Own  Defense 

42.  Adjournments;  Proof  Required  in  International  Extraditiom 

43.  Bight  of  Aeeused  to  Bail 

IX.  The  Warrant 

44.  What  the  Warrant  Should  Show 

45.  Effect  of  Recitals  iu  Warrant  and  Bight  of  Ezecntive  to  Revoke  Seme 

X.  Proceedings  after  Issuance  of  Warrant 

46.  Statu*  of  Agent  to  Receive  PVgitive;  Effect  of  Delay  in  Removing  Aeeused 

47.  Second  Applications ;  Questioning  Proceedings  after  Removal  of  Aoeosed 


I.  Introductory 

1.  Scope  of  Article. — While  the  principles  governing  international 
and  interstate  extradition  proceedings  are  in  many  particulars  widely 
variant,  since  the  former  are  based  for  their  sanction  largely  if  not 
exclusively  on  treaty  stipulations  with  foreign  nations,  which  differ 
considerably  in  their  terms  and  which  cannot  be  set  out  in  detail 
or  even  in  substance  within  the  limits  of  this  work,  it  has  been 
deemed  advisable  in  this  article  to  treat  the  subject  of  extradition 
as  a  whole,  care  being  taken,  however,  in  each  particular  section 
to  point  out  any  cardinal  distinctions  which  may  arise  from  the 
international  or  interstate  nature  of  the  proceedings.  Where  it  is 
desired  to  test  the  validity  of  extradition  proceedings  the  method 
usually  employed  is  by  a  writ  of  habeas  corpus.  The  extent  of  the 
inquiry  on  habeas  corpus  with  respect  to  extradition  proceedings  is 
not,  however,  here  treated  except  in  a  very  casual  way,  as  such 
matters  are  more  appropriately  considered  under  the  general  treat- 
ment of  such  writ.*  Questions  concerning  the  extradition  of  bank- 
rupts,* and  the  arrest  generally  of  fugitives  from  justice,*  will  also 
be  found  to  have  received  special  consideration  elsewhere. 

2.  Definition  and  History. — Extradition  may  be  sufficiently  de- 
fined to  be  the  surrender  by  one  nation  or  state  to  another  of  an 
individual  acctised  or  convicted  of  an  offense  outside  of  its  own 
territory,  and  within  the  territorial  jurisdiction  of  the  other,  which, 
being  competent  to  try  and  to  punish  him,  demands  the  surrender.* 
The  right  of  every  sovereign  state  to  expel  from  its  territory,  or' to 
surrender  to  another  nation  in  amity  with  it,  an  offender  against 

1.  See  Habeas  Corpus.  4.  Terlinden  v.  Ames,  184  U.  S.  270, 

2.  See  Bankbuptct,  vol.  3,  p.  215.   22  S.  Ct.  484,  46  U.  S.  (L,  ed.)  534. 

3.  See  AsRBST,  vol.  2,  p.  456.  Note:  112  A.  S.  R.  106. 
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the  laws  of  such  friendly  nation,  has  long  been  recognized.  Whether 
any  government  is  bound  to  make  such  surrender  on  the  demand 
of  the  sovereign  of  another  nation  in  amity  with  it,  on  the  prin- 
ciple of  the  comity  of  nations,  is  an  unsettled  question,  but  the  weight 
of  authority  is  that  the  right  of  demand  does  not  exist  independent 
of  treaty  stipulations.  A  few  early  authorities  have,  however,  held 
that,  by  the  law  and  usages  of  nations,  fugitives  charged  with  felony 
and  other  high  crimes  should  be  surrendered  by  a  foreign  and  friendly 
jurisdiction  to  which  they  have  fled.  The  American  Colonies  entered 
into  compacts  recognizing  the  right  of  extradition  among  themselves; 
and  on  their  organization  under  the  Articles  of  Confederation,  they 
entered  into  a  similar  treaty  under  article  4  of  that  instrument. 
When  the  present  constitution  was  adopted,  a  like  compact  was  sealed 
by  the  inclusion  therein  of  that  portion  of  the  second  section  of  article 
4  providing  that  "a  person  charged  in  any  state  with  treason,  felony, 
or  other  crime  who  shall  flee  from  justice  and  be  found  in  another 
state,  shall  on  demand  of  the  executive  authority  of  the  state  from 
which  he  fled  be  delivered  up  to  be  removed  to  the  state  having 
jurisdiction  of  the  crime."  By  this  clause  the  power  to  regulate  inter- 
state extradition  is  at  least  impliedly  delegated  to  the  federal  govern- 
ment, and  in  pursuance  thereof  laws  of  Congress  have  been  passed 
specifying  the  judicial  acts  which  shall  be  necessary  to  authorize 
a  demand,  such  as  the  production  of  a  copy  of  an  indictment  found 
or  an  affidavit  made  before  a  magistrate  of  any  state  or  territory  charg-* 
ing  the  person  so  demanded  with  having  committed  a  crime,  and 
making  the  certificate  of  the  executive  authority  conclusive  as  to 
its  verity  when  presented  to  the  executive  of  the  state  wherein  the 
fugitive  is  found.'  A  number  of  states  have  also  enacted  statutes 
intended  to  regulate  the  subject,  some  of  which  require  more  evi- 
dence of  guilt  to  be  produced  than  is  required  by  the  act  of  Con- 
gress. In  some  cases  these  statutes  have  been  given  effect  without 
any  consideration  of  the  question  of  their  validity,  but  the  courts 
which  have  considered  the  question  have  held  that  legislation  by  a 
state  impairing  the  full  operation  of  the  act  of  Congress  will  be 
nugatory.* 

5.  Kentucky  v.  Dennison,  etc.,  24  L.  311,  57  Am.  Dec.  382  and  note;  In 
How.  66,  16  U.  S.  (L.  ed.)  717;  re  Washburn,  4  Johns  Ch.  (N.  Y.) 
United  States  v.  Rauseher,  119  U.  S.  106,  8  Am.  Dec.  548;  Adrianee  v.  La- 
407,  7  S.  Ct.  234,  30  U.  8.  (L,  ed.)  grave,  59  N.  Y.  110, 17  Am.  Rep.  317. 
42*;  Ex  parte  McCabe,  46  Fed.  363,  Notes:  1  L.R.A.  370;  28  L.R.A.  801. 
12  L.R.A.  589;  DrinkaU  v.  Spiegel,  68  6.  Kurtz  v.  State,  22  Fla.  36,  1  A. 
Conn.  441,  36  Atl.  830,  36  L.R.A.  486;   S.  R.  173. 

Barranger  v.  Baum,  103  Ga.  465,  30       Notes:  68  A.  S.  R.  133;  28  L.RjL 
S.  E.  524,  68  A.  S.  R.  113  and  note;   802. 
In  re  Brown,  112  Mass.  409,  17  Am.       See  also  infra,  par.  12. 
Rep.  114;  Matter  of  Fetter,  23  N.  J. 
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II.  General  Nature  of  Right 

3.  International  and  Interstate  Rights  in  General. — ^As  a  general 
rule  the  principles  governing  international  extradition  have  no  appli- 
cation to  extradition  cases  arising  between  tlie  states.'  Consequently 
in  some  cases  the  courts  distinguish  between  foreign  and  interstate 
extradition  by  referring  to  the  former  a.s  international  extradition 
cases,  and  to  the  latter  as  interstate  rendition  cases.*  The  obligation 
of  independent  nations  to  surrender  fugitives  from  justice  to  one . 
another,  when  requested,  is  based  on  international  comity  or  treaty 
stipulations.  In  the  fii-st  case  the  government's  sense  of  justice  and 
regard  for  what  is  due  other  states  obtains,  so  that  there  is  and  can 
be  no  absolute  rule  as  to  its  duty  in  this  respect;  in  the  second  the 
obligation  is  discharged  by  the  surrender  of  fugitives  charged  with 
the  offenses  provided  for  in  the  treaty.*  However,  the  surrender  by  a 
foreign  nation  as  an  act  of  comity  of  a  fugitive  whose  crime  is  not 
one  for  which  an  existing  treaty  requires  his  surrender  does  not  vio- 
late any  right  secured  to  him  by  such  treaty.**  As  respects  fugitives 
from  justice  from  one  state  to  another  their  extradition  is  of  course 
a  matter  which  is  controlled  by  the  United  States  constitution  and 
is  not  dependent  on  comity  or  contract.**  Such  a  fugitive,  however, 
is  not  sought  for  any  crime  committed  against  the  United  States. 
Moreover,  the  governor  of  a  state  in  issuing  a  warrant  in  extradition 
acts  under  the  authority  of  tlie  constitution  and  laws  of  the  United 
States,  even  though  the  state  has  legislated  on  the  same  subject; 
and  he  cannot  issue  a  warrant  on  the  ground  of  public  policy.**  Also 
after  he  causes  by  his  warrant  the  arrest  and  delivery  of  a  person 
charged  as  a  fugitive  from  justice  from  another  state,  since  the  pris- 
oner is  held  under  color  of  authority  derived  from  the  constitution 
and  laws  of  the  United  States,  he  may  invoke  the  judgment  of  the 
federal  as  well  as  state  tribunals  on  the  lawfulness  of  his  arrest  and 
imprisonment**  Congress  has  the  power  to  vest  the  federal  courts 
with  the  power  to  appoint  United  States  commissioners  to  act  in  extra- 
dition cases.**  But  the  United  States  is  not  regarded  as  a  party  to 
extradition  proceedings;  it  simply  furnishes  tlie  process  therefor.*' 

7.  Knox  V.  State,  164  Ind.  226,  73  63  L.R.A.  471,  affirming  172  N.  T.  176, 
N.  E.  255,  108  A.  8.  R.  291,  3  Ann.  64  N.  E.  825,  92  A.  S.  R.  706,  60 
Cas:  539.  L.R.A.  774;  People  v.  Cross,  135  N. 

8.  Note:  112  A.  S.  R.  109.  Y.  536,  32  N.  E.  246,  31  A.  S.  R.  850. 

9.  People  V.  Cross,  1.35  N.  T.  536,       Note:  1  L.R.A.  371. 

32  N.  E.  246,  31  A.  S.  R.  850;  In  re  12.  Note:  112  A.  S.  R.  106. 

Maney,  20  Wash.  509,  55  Pac.  930,  72  13.  Roberts  v.  Reiily,  116  U.  S.  80, 

A.  S.  R.  130.  6  S.  Ct.  291,  29  U.  S.  "(L.  ed.)  544. 

10.  Re  Foss,  102  Cal.  347,  36  Pac.  14.  Rice  v.  Ames,  180  U.  S.  371,  21 
669,  41  A.  S.  R.  182,  25  L.R.A.  593.  S.  Ct.  406,  45  U.  S.  (L.  ed.)  577. 

11.  Hyatt  V.  People,  188  U.  S.  691,  15.  Note:  112  A.  S.  R.  106. 
23  S.  Ct.  456,  47  U.  S.  (L.  ed.)  657. 
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Though  there  is  some  apparent  confusion  in  the  authorities,  yet  the 
rule  may  be  said  to  be  that  when  a  case  comes  within  the  terms  of 
the  constitution,  the  duty  of  the  governor  on  whom  the  demand  is 
made  is  merely  ministerial,  and  he  has  no  right  to  exercise  any  dis- 
cretionary power  as  to  the  nature  or  character  of  the  crime  charged, 
but  he  may  properly  exercise  a  discretion  in  determining  whether 
a  case  contemplated  by  the  constitution  and  laws  of  the  United  States 
has  been  presented  for  his  action;  and  he  cannot  be  interfered  with 
"in  the  exercise  of  his  discretion.**  If  he  fails  or  refuses,  however,  to 
perform  his  duty,  when  a  case  is  presented  which  is  clearly  one  con- 
templated by  the  federal  constitution,  there  is  no  power,  state  or 
federal,  to  compel  him  to  do  so.*' 

4.  Necessity  and  Interpretation  of  Treaty  Stipulations. — The  power 
to  surrender  a  fugitive  from  justice  is  clearly  included  within  the 
treaty-making  power  and  the  corresponding  power  of  appointing  and 
receiving  ambassadors  and  other  public  ministers.**  But  its  exercise 
pertains  to  public  policy,  and  as  has  been  intimated  above,**  the  right 
of  one  independent  government  to  demand  and  receive  from  another 
the  custody  of  an  offender  who  has  sought  an  asylum  on  its  soil 
depends  solely  on  the  existence  of  treaty  stipulations  between  them, 
and  is  measured  and  restricted  by  the  express  provisions  of  the  treaty 
and  those  silent  provisions  which  are  necessarily  implied.**  Hence 
the  rule  is  that  the  right  of  extradition  by  a  foreign  country  exists 
only  by  virtue  of  a  treaty  stipulation  to  that  effect.*  And  in  the 
United  States  extradition  has  been  generally  declined  in  the  absence 
of  a  conventional  or  legislative  provision.*  Where  such  an  agreement 
exists,  the  governmental  administration  thereof  devolves  on  the  exec- 
utive authority,  the  warrant  of  surrender  being  issued  by  the  secre- 
tary of  state  as  the  representative  of  the  President  in  foreign  affairs.' 
Congress  may  prescribe  fewer  formalities  than  are  required  by  a  treaty 
for  the  extrcuUtion  of  an  accused  person  from  the  United  States, 
but  it  is  doubtful  if  it  can  prescribe  requirements  additional  to  those 

16.  Notes:  57  Am.  Dee.  392;'  68  A.  the  treaty  of  1795  between  the  United 
8.  R.  130.  States   and   Great   Britain   providing 

17.  Kentucky  v.  Dennison,  etc,  24  for  the  delivery  of  eriminals  charged 
How.  66,  16  U.  8.  (L.  ed.)  717.  with  murder  or  forgery  was  merely 

Note:  68  A.  8.  R.  131.  declaratory  of  the  law  of  nations,  and 

18.  Note:  112  A.  S.  R.  107.  that  on  the  expiration  of  that  treaty 

19.  See  supra,  par.  2.  the  principles  of  the  general  law  of 

20.  In  re  Metzger,  5  How.  176,  12  nations  remain  obligatory. 

U.  S.  (L.  ed.)  104;  Knox  v.  8tate,  164       2.  United   States   v.   Ranscher,   119 

Ind.  2261  73  N.  E.  255,  108  A.  8.  R.  U.  S.  407,  7  S.  Ct  234,  30  U.  S.  (L. 

291,  3  Ann.  Cas.  539.  ed.)  425;  Terlinden  v.  Ames,  184  U. 

1.  Note:  112  A.  S.  R.  107.  S.  270,  22  S.  Ct.  484,  46  U.  S.  (L.  ed.) 

Compare  In  re  Washburn,  4  Johns.  534. 
Ch.    (N.  Y.)    106,  8   Am.   Deo.   548,       8.  Note:  112  A.  8.  R.  107. 
wherein  it  was  stated  that  the  article  in 

714 


Digitizi 


ed  by  Google 


U  R.  C.  L.  BXTEADITION  H  5,  6 

required  in  the  treaty.*  A  violation  of  a  law  of  a  foreign  country 
against  crime,  such  aa  forgery,  is  an  offense  extraditable  under  a 
treaty  of  the  United  States  with  that  country,  when  such  offense  is 
committed  in  the  latter,  and  such  law  is  recognized  and  enforced  there 
as  its  law  on  that  subject.*  And  of  course  the  question  whetiier 
a  crime  comes  within  tie  provisions  of  a  treaty  is  a  matter  for  the 
decision  of  the  authorities  of  the  foreign  country,  where  by  the  express 
terms  of  the  treaty  itself  such  decisioQ  is  final.*  Citizens  of  the  country 
of  asylum  are  "persons"  within  the  meaning  of  an  extradition  treaty, 
by  which  two  governments  mutually  agree  to  deliver  up  all  persons 
who,  having  been  convicted  of  or  charged  with  any  of  the  crimes 
q>ecified,  committed  within  the  jurisdiction  of  one  of  the  contract- 
ing parties,  shall  seek  an  asylum  in  the  other ;  and  executive  recogni- 
tion of  the  obligation  of  the  United  States  to  surrender  its  own  citizens 
under  such  a  treaty,  notwithstanding  a  refusal  of  the  foreign  govern- 
ment to  surrender  fugitives  of  its  own  nationality  committing  crimes 
in  the  United  States,  is  a  waiver  of  the  breach,  if  any,  and  leaves  the 
treaty  in  force  as  the  supreme  law  of  the  land,  which  must  be  enforced 
by  the  courts.^ 

5.  Effect  of  Treaty  as  Limiting  Extradition  to  Crimes  Embraced 
Therein. — If  a  fugitive  from  justice  is  surrendered  by  a  foreign  nation 
having  an  extradition  treaty  with  the  United  States  agreeing  to  sur- 
render fugitives  accused  of  certain  crimes  of  which  that  charged  is 
not  one,  such  person  is  not,  on  being  brought  into  a  state,  entitled 
to  be  released  from  custody,  because  the  crime  was  not  one  included 
in  the  terms  of  the  treaty.  The  existence  of  such  treaty  does  not 
deprive  the  foreign  nation  of  its  power  aa  an  act  of  comity  to  sur- 
render fugitives  from  justice  accused  of  crimes  not  named  therein, 
nor  the  United  States  of  the  right  to  receive  such  fugitives  into  its 
custody.  And  in  such  a  case  it  has  been  held  that  if  the  indictment 
is  set  aside,  it  is  not  equivalent  to  an  acquittal;  nor  does  it  prevent 
the  arrest  of  the  fugitive  on  a  subsequent  complaint  for  t^e  same 
offense.* 

6.  Trial  for  Crime  Not  Designated  in  Requisition  for  International 
Extradition. — ^While  it  formerly  appears  to  have  been  the  rule  that 
when  once  the  pursuing  government  had  acquired  possession  of  the 
person  of  a  fugitive  it  could  proceed  to  try  and  convict  him  of  any 
offense  which  he  could  be  shown  to  have  committed,  it  is  now  estab- 

4.  Qrin  V,  Shine,  187  U.  S.  181,  23  10  Ann.  Cas.  636. 

S.  Ct,  98,  47  U.  S.  (L.  ed.)  130.  7.  Charlton  v.  KeUy,  229  U.  S.  447, 

5.  Benson  v.  McMahon,  127  U.  S.  33  S,  Ct.  945,  57  U.  S.  (L.  ed.)  1274, 
457,  8  S.  Ct.  1240,  32  U.  S.  (L.  ed.)    46  L.R.A.(N.S.)  397, 

234;  Terlinden  v.  Ames,  184  U.  S.  270,  8.  Ex  parte  Poss,  102  Cal.  347,  3« 

22  S.  Ct.  484,  46  U.  S.  (L.  ed.)  534.  Pac.  669,  41  A.  S.  R.  182,  25  L.R.A. 

6.  Johnson  v.  Browne,  205  U.  S.  309,  593  and  note. 
27  S.  Ct.  539,  51  U.  S.  (L.  ed.)  816, 
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lished  that  a  person  who  has  been  brought  within  the  jurisdiction  of 
a  court  by  virtue  of  proceedings  under  an  ertradition  treaty  can  only 
be  tried  for  one  of  the  ofifenses  described  in  the  treaty  and  for  the 
offense  with  which  he  is  charged  in  the  proceedings  for  his  extra- 
dition, until  a  reasonable  time  and  opportunity  have  been  given  him 
after  his  release  or  trial  on  such  charge  to  return  to  the  country  from 
which  he  was  taken  for  the  purpose  alone  of  trial  for  the  offense 
specified  in  the  demand  for  his  surrender.'  But  it  has  been  also 
held  that  if  one  extradited  from  a  foreign  country  on  a  specific  indict- 
ment commits  a  new  crime  after  his  return,  as  where  he  perjures 
himself  on  the  trial  of  such  indictment,  he  may  be  accused,  tried 
and  convicted  of  such  new  crime  without  an  opportunity  being  first 
afforded  him  to  return  to  the  country  whence  he  was  extradited, 
the  immunity  under  an  extradition  treaty  not  extending  to  crimes 
subsequently  committed.*"  The  right  of  a  person  extradited  to  have 
a  reasonable  time  to  return  is  not,  however,  lost  or  waived  by  going 
to  his  own  country  and  voluntarily  returning  while  at  liberty  on  bail 
before  his  final  discharge  in  the  case  for  which  he  is  extradited.'* 
It  has  been  held  that  a  person  extradited  from  a  foreign  country  on 
a  criminal  charge  was  subject,,  before  he  could  return,  to  arrest  on 
civil  process."  On  the  contrary,  other  courts  have  decided  that  one 
who  has  been  extradited,  under  a  treaty  with  a  foreign  country,  on 
a  charge  of  which  he  is  acquitted,  is  not,  before  the  expiration  of  a 
reasonable  time  for  his  return  to  the  country  from  which  he  was 
extradited,  subject  to  arrest  even  in  a  civil  action  in  a  state  court 
for  any  cause  arising  prior  to  his  extradition.*' 

7.  Trial  for  Crime  Not  Designated  in  Requisition  for  Interstate 
Extradition. — ^In  similarity  with  the  general  principle  obtaining, with 
respect  to  international  extradition,**  it  has  been  held  that  where 
one  state  procures  the  extradition  from  another  state  of  an  alleged 
fugitive  from  justice,  to  be  prosecuted  for  some  particular  offense  for 
which  his  extradition  was  obtained,  he  cannot  bia  prosecuted  in  such 
state  for  another  and  different  offense  until  after  he  has  had  a  reason- 
able opportunity  to  return  to  the  place  from  which  he  was  extradited. 
This  does  not  prevent  the  person  surrendered  from  waiving  his  privi- 

9.  United   States   v.   Ransoher,  119  alfimiing  161  Cal.  340,  90  Pae.  827,  91 
U.  S.  407,  7  8.  Ct.  234,  30  U.  S.  (L.  Pac.  397,  129  A.  8.  R.  122. 

ed.)  425;  Johnson  v.  Browne,  205  U.  11.  Cosgrove  v.  Winney,  174  U.  8. 

S.  309,  27  8.  Ct.  539,  51  U.  8.  (L.  ed.)  64,  19  8.  Ct.  598,  43  U.  8.  (L.  ed.) 

816  and  note,  10  Ann.  Cas.  636  and  897. 

note;  Com.  v.  Hawes,  13  Bnsh  (Ky.)  12.  Adriance  v.  Lagrave,  59  V.  T. 

697,  26  Am.  Rep.  242;  8tate  v.  Van-  110,  17  Am.  Rep.  317. 

derpool,  39  Ohio  St.  273,  48  Am.  Rep.  13.  Re  Reinite,  39  Fed.  204, 4  LJIJL 

431.  236. 

Note:  25  L.R.A.  593.  Note:  46  L.R.A.  7U. 

10.  Collins  T.  O'Neil.  214  U.  S.  113,  14.  See  snpra,  par.  6. 
29  8.  a.  573,  53  U.  8.  (L.  ed.)  933, 
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lege ;  but  such  privilege  is  not  waived  by  a  failure  to  plead  it  in  abate- 
ment of  the  indictment  for  such  different  crime,  nor  by  entering  a 
plea  of  not  guilty  tliereto,  when,  before  the  trial,  he  asserts  his  privi- 
lege, and  objects  to  the  trial  on  that  ground.**  However,  the  weight 
of  authority  is  that  a  fugitive,  w^hen  returned  to  a  state,  may  be  tried 
for  other  offenses  than  those  specified  in  the  requisition,  although  the 
offenses  were  committed  before  he  was  demanded;  and  in  so  trying 
him  against  his  objection  no  right,  privilege,  or  immunity  secured  to 
him  by  the  constitution  and  laws  of  the  United  States  is  denied.** 
Likewise,  a  fugitive  from  justice,  who  waives  the  necessity  of  requi- 
sition papers,  and  submits  to  an  arrest  on  a  warrant  and  to  be  brought 
back  into  the  state  from  which  he  has  fled,  is  deemed  to  have  oome 
back  voluntarily  into  the  jurisdiction,  and  may,  on  arrival  there,  be 
prosecuted  for  another  offense  than  that  described  in  the  warrant  and 
to  respond  to  which  he  agreed  to  return.*'  It  seems,  however,  that 
a  fugitive  from  justice  whose  return  to  the  state  whence  he  fled  has 
been  procured  by  extradition  proceedings  based  on  a  criminal  charge, 
cannot  be  arrested  on  civil  process  while  within  the  state  by  virtue 
of  such  extradition  and  before  he  has  had  any  opportunity  to  depart 
therefrom.**  But  in  a  few  jurisdictions  it  is  held  that  unless  the 
extradition  of  a  prisoner  is  a  mere  pretext  or  trick  for  obtaining 
jurisdiction  in  a  civil  action,  the  prisoner  is  not  privileged  from 
arrest  on  civil  process.** 

8.  Effect  of  Treaty  Stipulations  on  State  Courts;  Rule  of  Con- 
struction Applicable  to  Treaties. — Treaties  between  the  United  States 
and  foreign  countries  are  obligatory  on  the  tribunals  of  the  several 
states  as  well  as  on  those  of  the  federal  government,  and  the  state 
courts  are  bound  to  give  them  effect.  A  treaty  of  extradition  is  exec- 
utory in  its  character,  and  the  constitution  declares  a  treaty  to  be 

15.  Ex  parte  McKnight,  48  Ohio  N.  E.  246,  31  A.  S.  R.  850;  State  v. 
St.  588,  28  N.  E.  1034,  14  L.R.A.  128  Stewart,  60  Wis.  587,  19  N.  E.  429,  50 
and  note.  Am.  Rep.  388. 

16.  Laseelles  v.  Georgia,  148  U.  S.  Note :  57  Am.  Dec.  400. 

537,  13  S.  Ct.  687,  37  U.  8.  (L.  ed.)  17.  State  v.  McNa.spy,  58  Kan.  691, 

549,  affirming  90  Ga.  347, 16  S.  E.  945,  50  Pac.  895,  38  L.R.A.  75d.    , 

35  A.  S.  R.  216  and  note;  Knox  v.  18.  Murray  v.  Wilcox,  122  la.  188, 

State,  164  Ind.  226,  73  N.  E.  255,  108  97  N.  W.  1087,  101  A.  S.  R.  263  and 

A.  S.  R.  291,  3  Ann.  Gas.  539  and  note,  64L.R.A.  534jMoIetor  v.  Sinnen, 

note;  In  re  Flack,  88  Kan.  616,  129  76  W^is.  308,  44  N.  W.  1099,  20  A.  & 

Pac.  541,  Ann.  Gas.  1914B  789  and  R.  71  and  note,  7  L.R.A.  817;  St-a;« 

note,  47  L.R.A.(N.S.)   807  and  note,  v.  Boynton,  140  Wi.s.  89,  121  N.  W. 

overruling  State  v.  Hall,  40  Kan.  3.38,  887,  17  Ann.  Cas.  618  and  note. 

19  Pac.  918, 10  A.  8.  R.  200  and  note;  Notes:   14  L.R.A.   128;   46  L.R.A. 

Com.  v.  Wright,  158  Mass.  149,  33  N.  711. 

E.  82,  35  A.  8.  R.  475  and  note,  19  19.  Reid  v.  Ham,  54  Minn.  305,  56 

L.R.A,  206  and  note;  Re  Little,  129  N.  W.  35,  40  A.  S.  R.  333,  21  L.R.A. 

Mich.  350,  89  N.  W.  38.  57  L.R.A.  295;  232. 

People  V.  Cross,  135  N.  Y.  536.  32  Note:  17  Ann.  Cas.  620. 
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the  law  of  the  land.  It  is,  consequently,  to  be  regarded  in  courts 
of  justice  as  equivalent  to  an  act  of  the  legislature,  whenever  it 
operates  of  itself  without  tiie  aid  of  any  legislative  provision.  But 
when  the  terms  of  the  stipulation  import  a  contract,  when  either 
of  the  parties  engages  to  perform  a  particular  act,  the  treaty  addresses 
itself  to  the  political,  not  the  judicial,  department;  and  courts  of 
justice  have  no  right  to  annul  or  disregard  any  of  its  provisions 
unless  they  violate  the  constitution  of  the  United  States."  How- 
ever, whether  the  crime  charged  is  sufficiently  proved  and  whether 
it  comes  within  the  treaty  are  matters  for  judicial  decision.*  Extra- 
dition treaties  should  be  faithfully  observed  and  interpreted  with  a 
view  to  fulfilling  the  nation's  obligation  to  other  powers,  without  sacri- 
ficing the  legal  or  constitutional  rights  of  the  accused.  In  the  con- 
struction and  carrying  out  of  such  treaties  the  ordinary  technicalities 
of  criminal  proceedings  are  applicable  only  to  a  Kmited  extent.- 
Where  doubts  exist  as  to  the  true  construction  of  a  treaty,  a  con- 
struction consistently  applied  by  the  executive  department,  as,  for 
instance,  by  the  department  of  the  secretary  of  state,  is  of  great 
'weight.'  The  right  to  introduce  evidence  of  the  insanity  of  the 
-accused  in  proceedings  for  the  extradition,  conformably  to  treaty, 
of  a  fugitive  from  justice,  is  not  given  by  the  federal  statute  pro- 
viding the  means,  in  foreign  extradition  proceedings,  for  obtaining 
the  t^-stimony  and  for  the  payment  of  the  fees  of  witnesses.  Also  the 
requirement  in  a  treaty,  following  provisions  for  arrest  on  the  exhi- 
bition of  a  certificate  from  the  secretary  of  state,  attesting  that  a 
requisition  has  been  made,  and  for  the  remand  of  the  accused  to 
prison  until  a  formal  demand  for  extradition  shall  be  made  and 
supported  by  evidence,  that  if  "the  requisition,  together  with  the 
■documents  above  provided  for,"  shall  not  be  made  within  forty  days 
from  the  date  of  arrest,  the  accused  shall  be  set  at  liberty,  cannot 
i&e  deemed  to  mean  that  "formal  demand"^  must  be  proved  in  the- 
preliminary  proceedings  within  forty  days  after  arrest,  in  view  of 
the  provisions  of  the  federal  statutes  applicable  to  all  foreign  extra- 
dition proceedings.* 

9.  Rules  Governing  Interstate  Eztradition. — ^The  power  which 
independent  nations  have  to  surrender  criminals  to  other  nation-s 
as  a  matter  of  favor  or  comity  is  not  possessed  by  the  states  of  the 

20.  TerUnden  v.  Ames,  184  U.  S.  Wright  v.  Henkel,  190  TJ.  8.  40,  23 

270,  22  S.  Ct.  484,  46  U.  S.  (L.  ed.)  S.  Ct.  781,  47  U.  S.  (L.  ed.)  948. 

534;  Charlton  v.  Kelly,  229  U.  S.  447,  3.  Ex  parte  McCabe,  4«  Fed.  363, 12 

33  S.  Ct.  945,  57  U.  S.  (L.  ed.)  1274,  L.R.A.  589. 

46  LR.A.(N.S.)  397.  4.  McNamara  v.  Henkel,  226  TI.  S. 

1.  Matter  of  Metzger,  5  How.  176,  520,  33  S.  Ct  146,  57  U.  S.  (L.  ed.) 

12  U  S   (L.  ed.)  104.  330;  Charlton  v.  Kelly,  229  U.  S.  447, 

2   Grin  V.  Shine,  187  TJ.  S.  181,  23  33  S.  Ct  945,  57  U.  8.  (L.  ed.)  1274, 

S    Ct.   98,  47  U.   S.    (L.  ed.)    130;  46  L.R.A.(N.S.)   397  and  note. 
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Union,  and  no  person  can  be  surrendered  by  one  state  to  another 
unless  the  case  falls  within  the  provisions  of  the  United  States  con- 
stitution and  the  acts  of  Congress  under  it.*  The  duty  of  a  state 
to  extradite  a  fugitive  from  justice  on  a  legal  requisition  from  another 
state  is,  as  has  been  seen,  definitely  fixed  by  the  United  States  con- 
stitution, and  the  state  can  ask  no  questions  on  the  subject  nor  can  it 
impose  any  terms.'  However,  the  duty  to  surrender  is  not  absolute. 
If  the  laws  of  the  state,  on  whose  governor  the  demand  is  made, 
have  been  put  in  force  against  the  fugitive  and  he  is  imprisoned 
there,  the  demands  of  those  laws  may  be  first  satisfied.'  The  gov- 
ernor of  a  state  on  whom  a  demand  is  made  may  also  demand  as 
a  condition  precedent  that  it  be  shown  by  competent  proof  that  the 
accused  is,  in  fact,  a  fugitive  from  the  justice  of  the  demanding 
state.*  Hence,  a  state  statute,  prohibiting  the  surrender  of  a  citizen 
or  resident  thereof  as  an  alleged  fugitive  from  justice,  on  the  requi- 
.sition  of  the  governor  of  another  state,  when  it  shall  be  made  to 
appear  that  such  alleged  fugitive  was  in  the  former  state  at  the 
time  of  the  alleged  commission  of  the  crime  and  providing  for  such 
an  inquiry,  is  constitutional.'  To  give  an  executive  jurisdiction 
to  issue  his  warrant  for  the  surrender  of  a  fugitive  from  justice 
under  the  act  of  Congress,  there  must  be  a  demand  by  the  executive 
of  the  state  from  which  the  accused  fled,  a  copy  of  an  indictment 
found,  or  an  affidavit  made  before  a  magistrate,  charging  him  with 
having  committed  a  specified  crime,  and  such  copy  must  be  authenti- 
cated by  the  executive  of  such  state.*"  The  guilt  ot  innocence  of 
the  prisoner  will  not  be  investigated  on  an  extradition  proceeding, 
but  a  distinction  has  been  suggested  between  charges  made  by  aifi- 
davit  and  charges  by  indictment  in  that  while  in  the  latter  case 
the  question  whether  the  bill  charges  an  indictable  offense  is  left 
to  the  determination  of  the  courts  of  the  demanding  state,  in  the 
former,  if  it  appears  from  the  facts  stated  in  the  afiidavit  that  no 
crime  has  been  committed,  it  might  be  claimed  that  the  subject- 
matter  is  not  within  the  provisions  of  the  constitution  and  acts 
of  Congress.**  The  act  of  a  governor  of  a  state  in  issuing  his  war- 
rant for  the  arrest  and  surrender  of  an  accused  person  to  the  agent 
of  another  state  is  at  least  quasi  judicial,  and  amounts  to  a  determi- 

5.  People  V.  Hyatt,  172  N.  Y.  176,       7.  See  infra,  par.  16. 

64  N.  E.  825,  92  A.  S.  E.  706,  60  8.  Ex  parte  Reggel,  114  U,  S.  642, 

L.R.A.    774,    aiBrmed    in    Hyatt    v.  5  S.  Ct.  1148,  29  U.  S.  (L.  ed.)  250. 

People,  188  IT.  S.  691,  23  S.  Ct.  456,  9.  Hartman  v.  Aveline,  63  Ind.  344, 

47  U.  S.  (L.  ed.)  657.    See  also  supra,  30  Am.  217. 

par.  3.  10.  Notes:   112  A.   S.  R.   110;   28 

6.  State  ▼.  Hall,  40  Earn.  338,  19  L.R.A.  801. 

Pae.  918, 10  A.  8.  R.  200.  11.  Notes:   57  Am.   Dee.   395;   21 

Note:  1  A.  S.  R.  179.  L.RA,(N.S.)  940. 


See  also  supra,  par.  3. 
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nation  that  the  accused  was  substantially  charged  with  the  commis- 
sion of  a  crime  and  was  a  fugitive  from  justice.**  Hence  he  cannot 
delegate  to  another  the  duty  of  passing  on  the  validity  of  the  requi- 
sition papers.*'  Nor,  since  the  entire  control  of  foreign  affairs  is 
by  the  constitution  of  the  United  States  vested  in  the  federal  gov- 
ernment, has  he  the  power  to  deliver  up  to  the  authorities  of  a 
foreign  country  a  person  charged  with  a  crime  committed  therein.** 
10.  Right  to  Detain  Fugitive  to  Await  Arrival  of  Extradition 
Papers. — A  majority  of  the  cases  su-^tain  the  proposition  that,  inde- 
pendent of  any  state  statute,  a  person  charged  with  a  felony  or  other 
crime  in  one  state,  fleeing  to  another,  may,  before  demand  made 
on  the  governor  of  that  state  by  the  governor  of  the  state  from 
which  he  has  fled,  be  arrested  in  the  state  in  which  he  is  found, 
and  detained  in  custody  a  reasonable  time  in  order  to  give  the  exec- 
utive of  the  state  whence  he  has  fled  an  opportunity  to  issue  a 
requisition  for  his  extradition.  The  arrest  may  be  made  either  by 
virtue  of  a  warrant  from  a  magistrate  or  by  an  officer  or  private 
person,  who  may  justify  the  arrest  by  showing  that  prima  facie  a 
felony  or  other  crime  has  been  committed  by  the  prisoner  in  another 
state,  or  that  he  stands  charged  therewith.  These  decisions  rest  on 
the  principle  that  a  fugitive  from  justice  in  one  state  may  be  arrested 
and  detained  in  another  under  the  federal  constitution,  prepara- 
tory to  his  surrender  before  a  requisition  is  actually  made  by  the 
executive  of  the  state  where  the  crime  was  committed.**  The  arrest 
and  detention  of  a  person  in  one  state  on  the  authority  of  tele- 
grams received  from  the  authorities  of  another  state,  reciting  that 
they  have  a  warrant  for  his  arrest,  a  copy  of  which  is  given,  together 
with  the  statement  that  they  have  started  after  him  with  proper 
papers,  has  been  held  to  be  unauthorized;  at  least  where  no  judicial 
inquiry  or  commitment  has  been  made.**  If  an  arrest  can  be  made 
in  any  case  without  a  warrant,  therefore,  the  prisoner  should  be  taken 
immediately  before  a  proper  officer  for  examination  and  commit- 

12.  Pettibone  v.  Nichols,  203  U.  S.  mons  ▼.  Vandyke,  138  Ind.  380,  S7 
192,  27  S.  Ct.  Ill,  51  U.  S.  (L.  ed.)  N.  E.  973,  46  A.  S.  R.  411  and  note, 
148,  7  Ann.  Cas.  1047;  Moyer  v.  Nich-  26  L.R.A.  33  and  note;  Qlazar  v.  Hub- 
ols,  203  U.  S.  221,  27  S.  Ct.  121,  51  bard,  102  Ky.  68,  42  S.  W.  1114,  80 
U.  S.  (L.  ed.)  160,  affirming  12  Idaho  A.  S.  R.  340,  39  L.R.A.  210;  Matter 
250,  85  Pac.  897,  118  A.  S.  R.  214,  of  Fetter,  23  N.  J.  L.  311,  57  Am. 
12  L.R.A.(N.S.)  227.  Dec.  382  and  note;  State  v.  Taylor,  70 

13.  In  re  Tod,  32  S.  D.  386,  81  N.  Vt.  1,  39  Atl.  447,  67  A.  S.  R.  648,  42 
W.  637,  76  A.  S.  R.  616,  47  L.R.A.  L.R.A.  673. 

566.  Note:  57  Am.  Dec  399. 

14.  Note:  112  A.  S.  R.  110.     See       See  also  Ahrest,  vol.  2,  p.  456. 
also  infra,  par.  12.  16.  Simmons  v.  Vandyke,  138  Ind. 

16.  Cunningham  v.  Baker,  104  Ala.  380,  37  N.  E.  973,  46  A.  S.  R.  4LL  26 
100,  16  So.  68,  53  A.  S.  R.  27;  Sim-  L.R.A.  33. 
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menf  In  international  extradition  the  practice  as  to  apprehension 
and  commitanent  without  a  previous  requisition  is  not  settled,  but 
the  judicial  leaning  is  to  the  effect  that  a  United  States  judge  has 
aathoiity  to  issue  his  warrant  for  the  arrest  of  a  supposed  criminal 
under  a  treaty  with  a  foreign  country  and  the  statutes  passed  to 
carry  it  into  effect,  when  due  complaint  is  made  before  him,  with- 
out a  previous  application  having  been  made  to  the  President.**  But 
while  a  fugitive  from  justice  may  be  committed  for  a  reasonable 
time  so  as  to  enable  the  government  to  surrender  him  or  the  foreign 
government  to  take  proceedings  for  his  surrender,  if  no  application 
is  made  within  such  reasonable  time  the  prisoner  should  be  dis- 
charged.i*  Statutes  in  many  of  the  states  provide  that  a  fugitive 
from  justice  in  one  state  who  has  fled  thereto  from  another  state 
may  be  arrested  and  detained  on  proper  evidence  awaiting  a  demand 
for  his  return  by  the  executive  of  the  state  where  the  crime  was 
committed.  Such  statutes  are  not  in  conflict  with  the  federal  con- 
stitution, but  they  must  be  strictly  complied  with.  Under  them, 
in  order  to  hold  a  fugitive  from  justice  to  await  the  requisition  of 
the  executive  of  another  state,  it  must  affirmatively  appear  from  the 
complaint  on  file  before  the  committing  magistrate  of  the  state  to 
which  such  party  has  fled  that  a  crime  has  been  committed  in  such 
other  state,  that  the  accused  has  been  charged  in  that  state  with 
that  crime,  and  that  he  has  fled  from  justice  and  is  within  the 
state  where  the  arrest  is  made.*"* 

11.  Abduction  without  Extradition. — ^The  mere  fact  that  a  pris- 
oner, being  a  fugitive  from  justice,  was  kidnapped  in  another  state, 
and  brought  into  the  state  from  which  he  fled,  has  been  held  not 
to  constitute  a  reason  why  he  should  be  released,  unless  the  demand 
for  his  release  is  made  by  the  governor  or  other  executive  authority 
of  such  foreign  state ;  *  especially  if  the  state  officers  had  nothing 
to  do  with  the  wron^ul  act  of  bringing  him  into  the  state.*  And 
he  is  not  entitled,  under  the  constitution  or  laws  of  the  United  States, 

17.  Note:  26  L.R.A.  34.  A.  S.  R.  17  and  note;  In  re  Moyer,  12 

18.  Note:  26  L.EA.  34.  Idaho  250,  85  Pac.  897,  118  A.  S.  R. 

19.  Matterof  Fetter,  23  N.J.  L.  311,  214,  12  L.R.A.(N.S.)  227,  affirmed  in 
57  Am.  Dec.  382;  In  re  Washburn,  4  203  U.  S.  221,  27  S.  Ct.  121,  61  U.  S. 
Johns.  Ch.  (N.  Y.)  106,  8  Am.  Dee.  (L.  ed.)  160;  State  v.  Smith,  1  Bailey 
648.  (8.  C.)    283,  19  Am.  Dec.  679;   Ex 

Note:  46  A.  S.  R.  415.  parte  Baker,  43  Tex.  Crim.  281,  65  S. 

20.  Notes:  46  A.  S.  R.  417;  26  W.  91,  96  A.  S.  R.  871;  Kingen  v. 
LJI.A.  33;  28  L.R.A.  801.  Kelley,  3  Wyo.  666,  28  Pac.  36,  15 

See  also  infra,  par.  12,  for  a  gen-  L.R.A.  177  and  note, 
oral  discussion  of  the  right  of  a  state       Notes :  57  Am.  Dec.  400 ;  7  Ann.  Cos. 
to  pass  laws  relating  to  extradition.  1056. 

1.  Cook  V.  Hart,  146  U.  S.  183,  13       2.  Ex  parte  Wilson,  63  Tex.  Crim. 
S.  Ct.  40,  36  U.  S.  (L.  ed.)  934;  Ex  281,  140  S.  W.  98,  36  LJt.A.(N.S.) 
parte  Barker,  87  A!a.  4,  6  So.  7.  13   243. 
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to  release  from  detention.'  It  bos  also  been  bald  that  the  fact  that 
a  prisoner  has  been  kidnapped  in  a  foreign  country,  and  brought 
by  force,  against  his  will,  within  the  jurisdiction  of  the  state  .whose 
law  he  has  violated,  with  no  reference  to  an  existing  extradition 
treaty,  and  no  proceeding  or  attempt  to  proceed  under  the  treaty,  does 
not  establish  any  right  under  the  constitution  or  the  laws  or  treaties 
of  the  United  States;  as  the  treaties  of  extradition  to  which  the 
United  States  is  a  party  do  not  guarantee  to  a  fugitive  from  the 
justice  of  one  of  the  countries  an  asylum  in  the  other.*  But  there 
is  some  authority  to  the  effect  that  where  a  person  is  arrested  in 
one  state  without  warrant,  requisition,  extradition,  or  other  legal 
process,  and  by  force,  fraud,  deceit,  or  other  means  taken  into  another 
state  to  answer  to  a  criminal  charge,  the  latter  state  acquires  no 
jurisdiction  over  him.* 

12.  Right  of  a  State  to  Legislate  on  the  Subject  of  Eztraditioii. — 
By  virtue  of  the  treaty-making  power  the  whole  subject  of  foreign 
intercourse  is  committed  excliisively  to  the  federal  government. 
Hence  it  has  been  held  that  any  statutes  of  a  state  which  provide 
for  the  surrender  of  fugitives  from  justice  from  foreign  countries 
are  unconstitutional,  and  a  warrant  issued  by  the  governor  in  pur- 
suance thereof  is  void.*  However,  the  validity  of  state  legislation 
anqillary  to  and  in  aid  of  the  act  of  Congress  in  regard  to  inter- 
state extradition  is  now  well  established.'  Moreover,  while  state 
legislation  impairing  the  full  operation  of  the  constitution  and  laws 
of  Congress  would  be  void,  yet  a  state  may  enact  laws  on  the  subject 
at  a  stage  prior  to  that  which  the  constitution  and  federal  laws  have 
de.'rignated  as  the  time  at  which  they  take  cognizance  of  it  (which 
is  not  until  a  demand  has  been  made  for  the  delivery  of  fugitives 
from  justice) ,  provided  that  such  enactments  are  not  inconsistent  with 
the  end  named  in  the  constitution.*  A  state  may  also,  in  the  exer- 
cise of  its  reserved  sovereign  powers,  and  as  an  act  of  comity  to  a 
sister  state,  provide  by  statute  for  the  surrender,  on  requisition,  of 
persons  who  are  indictable  for  a  crime  committed  through  their 
constructive  presence  in  such  sister  state,  though  they  have  never 

3.  Mahon  v.  Justice,  127  U.  S.  700,  opinion  of  Chief  Justice  Taney  was 
8  S.  Ct.  1204,  32  U.  S.  (L.  ed.)  283.  concurred  in  by  three  of  his  associates, 

4.  Kerr  v.  Illinois,  119  U.  S.  436,  7  and,  as  to  the  merits,  substantially  by 
S.  Ct.  225,  30  U.  S.  (L.  ed.)  421,  af-  two  others) ;  Kentucky  v.  Denniaon, 
finning  110  III.  627,  51  Am.  Rep.  706.  etc.,  24  How.  66,  16  U.  S.   (L.  ed.) 

5.  In  re  Robinson,  29  Neb.  135,  45  717;  .People  v.  Curtis,  50  N.  Y.  321, 
N.  W.  267,  26  A.  S.  R.  378,  8  L.R.A.  10  Am.  Rep.  483. 

398.  Note:  1L.R.A.  372. 

Note:  15  L.R.A.  177.  7.  Notes:  68  A.  S.  R.  133;  112  A. 

And  see  Habeas  Corpus.  S.  R.  111. 

6.  Holmes  v.  Jennison,  14  Pet.  540,  8.  KurU  v.  State,  22  Fla.  36,  1  A. 
10  IT.  S.  (L.  ed.)  579  (in  which  case  S.  R.  173. 

there   was  a   divided   court,   but   the       Note :  28  L.R. A.  802. 
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been  corporally  within  such  state,  and  have  never  fled  therefrom 
to  escape  arrest  and  punishment,*  since,  in  the  absence  of  such  stat- 
ute, such  persons  are  qot  subject  to  extradilion  by  the  latter  state ;  ^<* 
the  Supreme  (Tourt  of  the  United  States  remarking  in  this  connectiou 
that  the  exercise  of  jurisdiction  by  a  state  to  make  an  act  com- 
mitted without  its  limits  a  crime  against  the  state  is  an  entirely 
different  proposition  from  that  involved  in  the  assertion  that  the 
person  committing  such  act  comes  under  the  federal  statute,  and  is 
to  be  delivered  up  as  a  fugitive  from  the  justice  of  that  state.**  A 
statute  of  a  state  authorizing  the  governor  alone  to  issue  a  warrant 
is  not  repugnant  to  the  act  of  Congress  directing  that  the  demand 
and  surrender  of  fugitives  shall  be  made  by  the  "executive  author- 
ity" of  the  state.**  While  it  has  been  declared  that  state  laws  can- 
not make  any  further  requirements  than  those  made  by  the  act  of 
Congress,  yet  it  seems  that  the  laws  of  a  state  may  require  the  gov- 
ernor to  surrender  a  fugitive  on  terms  less  exacting  than  those 
impo?ed  by  the  act  of  Congress  and  also  that  the  states  may  pro- 
vide for  cases  not  provided  for  by  the  United  States.**  Under  a 
state  statute  providing  that  if  the  governor  finds  that  the  demand 
for  the  arrest  of  a  fugitive  from  justice  is  conformable  to  law  and 
ought  to  be  complied  with,  he  shall  issue  his  warrant,  the  governor 
exercises  executive,  and  not  judicial,  functions,  and  any  mode  of 
proof  which  to  him  is  satisfactory  in  kind  and  convincing  in  effect, 
and  has  a  reasonable  tendency  to  establish  the  flight  from  justice, 
fuUlb  all  the  requirements  of  the  law.** 

III.  Between  What  Politicai  Entities  Right  Exists 

13.  Extradition  to  and  from  the  Territories  or  Other  Possessions 
or  Protectorates  of  the  United  States. — While  the  constitution  of  the 
United  States  merely  authorizes  the  extradition  of  "a  person  charged 
in  any  state  with  treason,  felony,  or  other  crime,  who  shall  flee 
from  justice,  and  be  found  in  another  state,"  the  act  of  Congress 
relating  thereto  uses  the  words  "state"  and  "territory."  However, 
as  under  article  4,  section  3,  of  the  constitution,  Congress  has  power 
to  make  all  needful  rules  and  regulations  respecting  the  territory 
or  other  property  of  the  United  States,  it  would  seem  that  if  Con- 
gress deems  it  a  needful  rule  or  regulation,  relating  to  the  terri- 
tories, to  extradite  their  fugitive  criminals,  it  has  the  power  to  pass 

9.  State  V.  HaU,  115  N.  C.  811,  20  92  A.  S.  R.  T06,  60  L.R«A  774. 

8.  E.  729,  44  A.  S.  R.  501,  28  L.R.A.  12.  Com.  v.  H^,  9  Gray  (Mass.) 

280.  262,  69  Am.  Dec.  285. 

10.  See  infra,  par.  15,  23  et  seq.  18.  Note:  28  L.R.A.  802. 

11.  Hyatt  V.  People,  188  U.  S.  691,  14.  rarrell  v.  Hawley,  78  Conn.  150, 
23  S.  Ct.  456,  47  U.  S.  (L.  ed.)  657,  61  Atl.  502,  112  A.  S.  R.  98,  3  Ann. 
Affirming  172  N.  Y.  176,  64  N.  E.  825,  Cas.  874,  70  L.R.A.  686. 
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such  a  rale,  and  that  it  is  binding  on  the  states,  and  is  to  be 
observed  and  obeyed  by  them.**  Thus  the  power  of  Congress  to  legis- 
late with  respect  to  extradition  from  the  India^  Territory  was  upheld 
prior  to  its  admission  to  statehood,  and  likewise  its  power  to  make 
special  provisions  with  respect  to  the  extradition  of  persons  committing 
crimes  in  Alaska  has  been  sustained.**  After  the  war  with  Spain, 
Cuba  was  regarded  as  foreign  territory  within  the  meaning  of  the  Act 
of  Congress  of  June  6, 1900,  amending  U.  S.  Rev.  Stat.  §  5270,  so  as  t» 
provide  for  extradition  of  persons  violating  laws  of  foreign  territory 
occupied  by,  or  under  the  control  of,  the  United  States,  notwith- 
standing the  fact  that  the  island  was  then  under  a  military  goveni- 
ment  appointed  by  and  representing  the  President  of  the  United 
States  in  the  work  of  assisting  the  inhabitants  of  that  island  to  estab- 
lish a  government  of  their  own.*'  Precisely  the  same  power  to  issue 
a  requisition  for  the  return  of  a  fugitive  criminal  as  is  possessed 
under  the  federal  statutes  by  the  governor  of  any  organized  terri- 
tory, is  given  the  governor  of  Porto  Rico  by  the  Act  of  April  12,  1900, 
providing  that  the  laws  of  the  United  States  not  locally  inapplicable 
shall  be  in  force  and  effect  in  Porto  Ripo,  and  that  the  governor 
shall  have  all  the  powers  not  locally  inapplicable  of  governors  of 
the  territories  of  the  United  States.*^  The  right  of  a  state  to  extra- 
dite a  fugitive  from  justice  is  not  affected  by  its  transition  from  a 
territorial  to  a  state  government  between  the  time  of  the  commission 
of  the  offense  and  th^  arrest  of  the  prisoner.*'  Moreover,  the  fact 
that  an  accused,  who  was  being  extradited  by  Great  Britain,  was 
arrested  while  on  a  British  ship  when  it  came  into  American  waters 
has  been  held  not  to  affect  the  question  of  the  jurisdiction  of  the 
government  over  the  extradition  proceedings.*" 

14.  Force  of  Old  Treaties  after  Merger  of  Political  Powers;  Deter- 
mination of  Political  Status  of  Foreign  Governments. — The  existence 
of  a  treaty  between  the  United  States  and  a  foreign  country  which  has 
been  repeatedly  recognized  by  both  countries  as  still  in  force,  notwith- 
standing the  incorporation  of  the  foreign  country  into  an  empire, 
cannot  be  questioned  by  the  judicial  department  in  proceedings  to 
prevent  the  extradition  of  a  fugitive  from  justice,  who  is  held  under 
extradition  proceedings  under  that  treaty,  as  the  question  is  a  politi- 
cal one,  and  the  courts  must  accept  the  determination  thereof  by 
the  political  department  of  the  government*     But  under  a  treaty 

15.  Notes:   112    A.    S.    R.    112;    1  19.  Ex    parte    McCarthy,    56    Tex. 
L.R.A.  371.  Crim.  209, 119  S.  W.  682, 133  A.  S.  E. 

16.  Note:  112  A.  S.  R.  113.  964  and  note. 

17.  Neely  v.  Henkel,  180  U.  S.  109,  20.  Note:  112  A.  S.  R.  113. 

21  S.  Ct.  302,  45  U.  S.  (L.  ed.)  448.  1.  Terlinden  v.  Amea,  184  U.  S.  270, 

18.  New  York  v.  Bingham,  211  U.  22  S.  Ct.  484,  46  U.  S.  (L.  ed.)  534. 
S.  468,  29  S.  Ct.  190,  53  U.  S.  (L.  ed.) 

286. 
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providing  for  extradition  for  crimes  "committed  within  the  juris- 
<li(tion"  of  either  party,  the  place  where  the  crime  was  committed 
must  have  been  a  part  of  the  political  possessions  of  the  demand- 
ing government  at  the  time  of  its  commission,  and  acts  committed 
in  a  territory  which  has  been  annexed  to  the  demanding  government  • 
since  the  act  was  committed  do  not  come  within  the  purview  of  such 
treaty.*  And  since  the  political  status  of  foreign  governments  is  a 
political  and  not  a  judicial  question,  the  status  of  an  annexed  countrj' 
prior  to  a  proclamation  of  annexation  is  to  be  determined  by  the 
department  of  state;  although  the  courts  may  take  judicial  notice  that 
a  dominion  or  dependency  such  as  the  Dominion  of  Canada  is  the 
possession  of  a  certain  country.* 

IV.  Who  May  Be  Extradited 

15.  Fugitives  from  Justice. — ^The  persons  against  whom  extradi- 
tion proceedings  are  directed  must  of  course  be  fugitives  from  justice; 
and  while  there  may  be  a  want  of  harmony  in  the  decisions  on  the 
question  whether  the  courts  will  recognize  "constructive"  flight  from 
justice,*  the  language  of  the  federal  statute  seems  to  provide  that 
the  act  shall  have  been  committed  by  one  who  at  the  time  was 
personally  present  within  the  demanding  state.  Thus  it  refers  to 
a  demand  by  the  executive  of  a  state  for  the  surrender  of  a  person 
as  a  fugitive  from  justice  by  the  executive  of  a  state  to  which  such 
person  has  fled,  and  it  requires  the  production  of  a  copy  of  the 
indictment  found  or  the  affidavit  made  before  a  magistrate,  contain- 
ing the  necessary  charges  and  properly  certified  by  the  executive  of 
the  state  or  territory  from  which  the  accused  has  fled,  and  it  imposes 
on  the  executive  of  the  state  to  which  the  accused  has  fled  the  duty 
to  cause  his  arrest. '' 

16.  Fugitives  in  Custody  of  Asylum  State. — ^Not  only  has  an 
asylum  state  the  right  to  punish  an  accused  fugitive  for  crimes  com- 
mitted within  its  jurisdiction  before  it  becomes  obligated  to  honor 
a  requisition  for  extradition  by  a  sister  state,*  but  where  an  exti-a- 

2.  Note:  112  A.  S.  R.  113.  Notes:  57  Am.  Dec.  399;  68  A.  S. 

3.  Note:  112  A.  S.  R.  114.  R.  132. 

4.  Jones  v.  Leonard,  50  la.  106,  32  See  also  Re  Opinion  of  Justices  to 
Am.  Rep.  116.  See  also  supra,  par.  the  Governor  and  Council,  201  Mass. 
12.  609,  89  N.  E.  174,  24  L.R.A.(N.S.) 

b.  Hyatt  v.  People,  188  U.  S.  691,  23  799  and  note,  wherein  it  is  distinctly 

S.  Ct.  456,  47  U.  S.  (L.  ed.)  657  and  held  that  a  person  convicted  of  crime 

note,  affirmin!?  172  N.  Y.  176,  64  N.  and  duly  committed  to  and  conttned  in 

E.  825,  92  A.  S.  R.  706,  60  L.R.A.  774.  a   penal   institution   cannot   be   taken 

6.  Taylor  v.  Taintor,  16  Wall.  36G,  therefrom  imder  and  by  authority  of 

21  U.   S.    (L.  ed.)    287,  aflSrming  36  a  warrant  issued  by  the  governor  for 

Conn.  242,  4  Am.  Rop.  58:  Haelcney  the  extradition  of  eiucli  person,  on  law- 

V.  Welsh,  107  Ind.  253,  8  N.  E.  14i,  ful   demand  of  the  executive  of  an- 

57  Am.  Rep.  101.  other  state.    And  see  supra,  par.  9. 
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dited  fugitive  escapes  and  returns  to  the  asylum  state,  and  is  placed 
under  arreet  there  for  an  offense  committed  there  subsequently  to 
his  return  and  before  his  rearrest  on  the  extradition  charge,  he  may 
be  held  until  the  final  disposition  of  such  charges  before  being  deliv- 
ered to  the  extradition  agent  of  the  demanding  state  under  the  second 
warrant  for  his  arrest  issued  by  the  governor  of  the  asylum  state.' 
But  an  accused  fugitive  cannot  avail  himself  of  the  fact  that  he 
has  been  convicted  of  a  crime  in  the  asylum  state  and  is  out  on 
bail  pending  his  appeal,  since  that  is  a  matter  which  the  asylum 
state  only  can  take  advantage  of.  On  the  question  whether  the  fact 
that  an  accused  is  in  jail  under  arrest  in  civil  process  prevents  his 
extradition  there  is  a  difference  of  opinion,  altiiough  generally  it 
would  seem  that  the  demands  of  the  local  laws  ought  first  to  be 
satisfied.* 

17.  Right  of  Government  to  Refuse  to  Surrender  Its  Own  Citizens 
to  Foreign  Countries. — A  government  has  no  right  to  refuse  extrar 
dition  of  its  own  citizens  to  foreign  countries  contrary  to  the  terms 
of  treaty  stipulations.  But  under  a  treaty  which  provides  that  "neither 
of  the  contracting  parties  shall  be  bound  to  deliver  up  its  own  citi- 
zens," a  citizen  of  the  United  States,  it  has  been  said,  cannot  be 
auYrendered  to  the  government  of  another  country  as  a  fugitive  from 
justice;  the  surrender  in  such  a  case  being  made,  not  according  to 
the  discretion  of  the  executive,  but  only  when  required  by  the  treaty.* 
Where,  however,  the  United  States  enters  into  a  treaty  to  deliver 
up  to  another  country  all  persons  who,  being  accused  of  the  conimis- 
sion  of  a  crime  in  such  other  country,  seek  an  asylum  within  its 
borders,  it  has  been  ruled  that  the  word  "person"  without  qualifi- 
cation includes  all  persons,  citizens  and  aliens  alike,  and  under  that 
general  designation  the  executive  cannot  lawfully  withhold  the  sur- 
render of  an  American  citizen  on  requisition  made  by  such  other 
contracting  party.** 

V.  Demand  for  Extbaditioh 
By  Whom  Made 

18.  In  Interstate  Extradition  Proceedings. — ^Under  tilifi  terms  of 
the  constitution  of  the  United  States  the  demand  for  the  extradition 
of  a  fugitive  from  justice  shall  be  made  by  "the  executive  authority 

of  the  state  from  which  he  fled."  The  governor  of  the  state  is  gen- 
crnlly  regarded  as  the  chief  executive  authority  of  a  state  or  terri- 

7.  Ex  parte  Hobbs,  32  Tex.  Crim.   L.R.A.  589. 

.312,  22  S.  W.  1035,  40  A.  S.  R.  782  10.  Charlton  ▼.  Kelly,  229  U.  S.  447, 

and  note.  33  S.  Ct.  945,  57  U.  S.  (L.  ed.)  1274, 

8.  Notes:    112   A.    S.   B.    115;    46  46  L.R.A.(N.S.)   397;  Ex  parte  Mc- 
L.K.A.  711.  Cabe,  46  Fed.  363, 12  L.R.A.  589.  See 

9.  Ex  parte  McCabe,  46  Fed.  363, 12  also  supra,  par.  4. 
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tory.  But  where  the  state  constitution  of  the  demanding  state  pro- 
vides that  in  case  of  disability  of  the  governor,  the  lieutenant-governor, 
or  in  case  of  his  disability,  the  president  pro  tem.  of  the  Senate,  shall 
act  as  governor,  it  is  not  improper  to  designate  either  of  them  as  the 
"acting  governor,"  and  the  secretary  of  state  may  attest  the  requisi- 
tion as  made  "by  the  governor."  **  The  chief  justice  of  the  supreme 
court  of  the  District  of  Columbia  is  the  person  charged  therein  with 
the  same  duties  in  extradition  proceedings  as  are  imposed  on  the 
governors  of  the  several  states.  The  chief  of  the  Cherokee  nation 
is  not,  however,  the  executive  authority  of  any  state  or  territory  in 
the  sense  in  which  those  words  are  used  in  the  constitution  and  laws 
of  the  United  States,  the  Cherokee  nation  being  a  part  of  what  is 
called  "Indian  country."  *• 

19.  In  International  Extradition  Proceedings. — ^The  initiation  of 
international  extradition  proceedings  does  not  necessarily  rest  on  a 
demand  or  requisition  by  the  foreign  government  on  our  government, 
but  may  be  commenced  by  the  arrest  of  the  alleged  fugitive  under 
a  warrant  issued  by  a  United  States  commissioner  on  complaint  of 
a  foreign  consul.  Any  person  whom  the  executive  department  of 
the  foreign  government  delegates  may  institute  the  extradition  pro- 
ceedings, at  least  under  the  treaty  with  Great  Britain.  The  provi- 
sion that  the  commissioner  or  other  officer  has  jurisdiction  to  proceed 
"upon  complaint  made  under  oath"  means  upon  a  "complaint  under 
oath"  in  behalf  of  the  foreign  government  authorized  by  the  treaty 
to  have  the  surrender  made;  that  is,  the  government  that  has  the 
treaty  right  must  be  the  promoter  of  the  proceeding.  A  requisition 
from  a  foreign  government  and  mandate  from  this  government  are 
not  necessary  under  the  United  States  statutes  to  institute  extradition 
proceedings  before  a  committing  magistrate,  and  it  is  sufficient  if 
it  appears  that  the  complaining  witness  is  acting  for  the  foreign  gov- 
ernment. And  where  the  complaint  shows  that  it  has  been  made 
by  the  consul  of  the  foreign  government,  it  is  not  necessary  that 
the  jurat  show  his  official  character.**  Moreover,  no  evidence  is 
required  that  the  consul  of  the  foreign  government  who  makes  the 
complaint  has  authority  to  do^so,  since  all  that  is  required  by  the 
United  States  statutes  is  that  such  complaint  be  made  under  oath.** 
The  fact  that  the  action  of  the  person  instituting  the  extradition 
proceeding  was  in  behalf  of  the  foreign  government,  and  that  his 
action  was  sanctioned,  ratified  and  adopted  by  the  executive  depart- 
ment of  the  foreign  government,  may  be  shown  at  any. time  while 
the  proceeding  is  pending  before  the  commissioner.*' 

11.  State  V.  Justus,  84  Minn.  237,  87   L.R.A.  372, 

N.  W.  770,  55  L.R.A.  326.  14.  Grin  v.  Shine,  187  U.  8. 181,  2a 

12.  Note:  112  A.  8.  R.  116.  S.  Ct.  98,  47  V.  8.  (L.  ed.)  130. 

13.  Notes:    112   A.   S.   R.   116;   1       15.  Note:  112  A.  S.  R.  117. 
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Authentication  of  Reqvdgition  Papers 

20.  What  Constitutes  Sufficient  Authentication. — ^Mere  recitals  in 
the  demanding  governor's  requisition  are  not  sufficient,  of  themselves, 
to  authorize  the  arrest  and  surrender  of  an  alleged  fugitive.*'  Nor 
can  affidavits  filed  with  the  governor  of  a  state  and  sent  by  him 
with  a  demand  for  the  surrender  of  a  fugitive  to  the  governor  of 
another  state  be  considered,  if  they  are  not  certified  to  be  authentic 
and  are  not  recited  in  or  used  to  obtain  the  warrants  for  extradition.*^ 
But  while  the  affidavit  or  indictment  on  which  a  requisition  is  based 
must  be  certified  by  the  governor  or  chief  executive  as  authentic,  the 
state  seal  need  not  be  affixed  to  the  requisition  papers.**  A  certifi- 
cate that  the  affidavit  on  which  the  extradition  is  founded  "is  duly 
authenticated  according  to  the  laws  of  said  state"  is  sufficient;  ** 
and  where  a  statute  regarding  the  requirements  of  the  certificate  is 
ambiguous,  a  certificate  which  exactly  conforms  to  the  statute  can- 
not be  said  to  be  defective.*"  Moreover,  since  all  that  is  required  ia 
that  the  language  employed  by  the  demanding  governor  in  the  requi- 
sition shall,  when  understood  in  its  ordinary  meaning,  show  that 
the  copy  of  the  indictment  on  which  the  requisition  is  made  is  gen- 
uine, it  seems  that  a  recital  certified  to  be  "in  due  form"  is  equiva- 
lent to  a  recital  that  the  copy  of  the  indictment  accompanying  the 
requisition  was  "certified  as  authentic,"  and  is  therefore  a  substan- 
tial compliance  with  the  requirements  of  the  statute.*  But  it  has 
been  also  held  that  the  act  of  Congress  which  provides  that  in  cases 
where  depositions,  warrants,  or  other  papers  are  offered  in  evidence 
in  any  extradition  they  shall  be  admitted  as  evidence  and  received 
for  all  the  purposes  of  the  hearing  if  authenticated  in  a  certain 
manner,  applies  only  to  papers  offered  in  evidence  by  the  prosecu- 
tion to  establish  the  criminality  of  the  person  appreliended  and  not 
to  the  documents  or  depositions  offered  on  the  part  of  the  accused.* 
A  certificate  of  an  ambassador  that  certain  depositions  and  other 
documents  "are  properly  and  legally  authenticated  so  as  to  entitle 
them  to  be  received  and  admitted  as  evidence  for  similar  purposes 
by  the  tribunals"  of  another  country,  is  a  sufficient  authentication.* 
Likewise  the  certificate  of  the  American  ambassador  that  the  papera 

16.  Hartman  v.  Aveline,  30  Ind.  344,       20.  Note:  112  A.  S.  R.  117. 

30  Am.  Rep.  217.  1.  Notes:  57  Am.  Dec.  396;  112  A. 

17.  Ex  parte  Hart,  63  Fed.  249,  25   S.  R.  118. 

U.  S.  App.  22,  11  C.  C.  A.  165,  28  2.  In  re  Luis  Oteiaa  y  Cortes,  136 

L.R.A.  801  and  note;  State  v.  Justus,  U.  S.  330,  10  S.  Ct.  1031,  34  U.  S. 

84  Minn.  237,  87  N.  W.  770,  56  L.R.A.  (L.  ed.)  464;  Canada  Glue  Co.  v.  GaU- 

325.  bert,  36   Quebec   Super.   Ct  473,  18 

Note:  57  Am.  Dec.  396.  Ann.  Caa.  791  and  note. 

18.  Note:  112  A.  S.  R.  117.  3.  Grin  v.  Shine,  187  U.  S.  181,  23 

19.  Kurtz  V.  State,  22  Fk.  36,  1  A.  S.  Ct.  98,  47  U.  S.  (L.  ed.)  130. 
S.  R.  173. 
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authenticated  are  receivable  in  evidence  in  the  foreign  country  as 
proof  of  the  criminality  of  the  accused  and  his  certificate  that  the 
papers  "are  properly  and  legally  authenticated,  so  as  to  entitle  them 
to  he  received  in  evidence  for  similar  purposes  by  the  tribunals"  of 
a  foreign  country,  are  in  proper  form;  but  his  certificate  that  the 
documents  "are  authenticated  in  the  manner  required  by  the  statute 
of  the  United  States,"  is  defective.*  It  seems  that  it  is  unnecessary 
for  the  certificate  of  a  consul  to  designate  the  papers  specifically 
if  it  states  that  the  papers  are  annexed.*  In  fact  it  appears  that,  to 
give  jurisdiction  to  a  United  States  commissioner  of  a  proceeding 
to  extradite  a  fugitive  from  the  justice  of  a  foreign  state,  the  record 
of  proceedings  before  the  foreign  court,  and  the  depositions  of  wit- 
nesses therein  contained,  on  which  the  extradition  proceeding  is 
based,  need  not  be  attached  to  the  complaint  if  they  are  in  the 
custody  and  keeping  of  the  one  making  the  complaint,  and  the 
commissioner  is  possessed  of  the  information  tliey  contain,  which 
is  sufficient  to  satisfy  him  that  the  proceeding  is  based  on  real 
grounds.'  The  production  of  a  certified  copy  of  an  order  purporting 
to  be  signed  and  sealed  by  a  magistrate  of  a  foreign  country  which, 
though  not  in  the  form  of  a  warrant  of  arrest  as  used  in  the  United 
States,  was  evidently  designed  to  secure  the  apprehension  of  the 
accused  and  his  production  before  an  examining  magistrate,  satis- 
fies the  requirement  of  an  extradition  treaty  providing  that  appli- 
cations for  extradition  shall  be  accompanied  by  an  authenticated  copy 
of  the  warrant  of  arrest,  or  of  some  other  equivalent  judicial  docu- 
ment issued  by  a  judge  or  mairistrate  duly  authorized  to  do  so.' 
21.  Who  Authenticates  the  Papers. — ^In  interstate  extradition  doc- 
uments are  properly  authenticated  if  they  are  certified  to  by  the 
governor  or  chief  magistrate  of  the  demanding  state.*  In  fact,  the 
governor  of  the  state  issuing  the  requisition  is  the  only  proper  judge 
of  the  authenticity  of  the  affidavit.  Although  his  certification  does 
not  make  the  charge  of  crime,  it  authenticates  the  copy  of  that  which 
does  make  it,  and  for  this  purpose  it  is  conclusive.'  In  international 
extradition  the  certificate  of  the  principal  diplomatic  or  consular 
officer  of  the  United  States,  certifying  to  the  signatures  to  the  docu- 
mentary evidence  taken  for  the  purpose  of  extradition,  is  regarded 
as  sufficient ;  *•  and  communications  from  the  secretary  of  state  as 
to  who  was  the  principal  diplomatic  officer  of  the  United  States  at 
any  place  at  a  certain  time  are  not  necessary  in  order  to  enable  a 
court  to  acquire  information  as  to  that  fact,  although  of  course  the 

4.  Note:  112  A.  S.  R.  119.  5  S.  Ct.  1148,  29  TJ.  S.  (L.  ed.)  250. 

6.  Note:  112  A.  S.  R.  117.  9.  Knrtz  v.  State,  22  Fla.  36,  1  A. 

6.  Yordi  V.  Nolte,  215  U.  S.  227,  30   S.  R.  173. 

S.  Ct.  90,  54  U.  S.  (L.  ed.)  170.  Note:  112  A.  S.  R.  121. 

7.  Grin  v.  Shine,  187  U.  S.  181,  23  10.  Bice  v.  Ames,  180  U.  S.  371,  21 
S.  Ct.  08,  47  U.  S.  (L.  ed.)  130.  S.  Ct.  406,  45  U.  S.  (L.  ed.)  577. 

8.  Ex  parte  Riggel,  114  U.  S.  642, 
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court  may  receive  such  communications  as  proof  of  the  fact.  A  vice- 
consul  ifi  not  a  deputy,  but  an  acting  consul,  and  hence  may  authen- 
ticate depositions;  and  requisition  papers  certified  by  "a  charge 
d'affaires  ad  interim  of  the  United  States  to  Great  Britain"  are  not 
insufficient  on  the  ground  of  the  absence  of  the  certificate  of  the 
principal  diplomatic  or  consular  officer  of  the  United  States  resident 
in  such  foreign  country.**  Depositions  in  international  extradition 
are  also  properly  authenticated  where  they  are  certified  by  the  judge 
of  investigation  attached  to  the  German  court,  as  being  copies,  and 
as  such,  valid  "pieces  of  evidence"  under  the  laws  of  Prussia,  and 
his  signature  is  certified  by  tlie  president  of  the  court  and  the  latter's 
signature  by  the  minister  of  justice,  all  of  which  is  followed  by  the 
certificate  of  the  foreign  office  and  a  certificate  by  the  American  envoy 
extraordinary  and  minister  plenipotentiary.  Likewise  a  certificate 
by  a  royal  judge  of  Prussia  that  the  affidavits  on  which  the  requi- 
sition is  based  are  "valid  evidence  according  to  the  laws  existing  in 
Prussia"  is  held  to  mean  that  the  aflidavits  are  valid  evidence  of 
criminality  in  the  proceedings  specified  in  the  court  where  the  pro- 
ceeding purports  to  be  had  and  Ls  sufficient.** 

22.  Oral  Proof  of  Authentication  of  Foreign  Papers. — The  authen- 
tication of  original  foreign  papers  may  under  the  statutes  of  the 
United  States  be  made  by  oral  proof,  a  witness  being  permitted  to 
swear  as  to  their  verity  and  identity.  Such  a  witness  may,  there- 
fore, from  his  own  knowledge,  show  that  they  would  be  received 
in  the  courts  of  the  foreign  country  as  evidence  of  the  criminality 
of  the  accused  in  respect  to  the  offense  charged  against  him  as  com- 
mitted there,  if  the  inquiry  took  place  in  such  foreign  courts.  Cop- 
ies, however,  must  be  authenticated  according  to  the  law  of  the  foreign 
country.  The  provision  that  the  certificate  of  the  principal  diplomatic 
or  consular  officer  of  the  United  States  shall  be  proof  that  any  paper 
is  authenticated  as  required,**  covers  both  originals  and  copies.  How- 
ever, while  practically  there  may  be  no  means  other  than  such  certifi- 
cate of  proving  that  the  authentication  of  copies  is  according  to  the 
law  of  the  foreign  country,  there  is  nothing  in  the  statute  which 
excludes  oral  proof  as  to  what  the  law  of  the  foreign  country  is 
as  to  such  authentication,  or  oral  proof  that  such  authentication  ia 
according  to  the  law  of  the  foreign  country.** 

VI.  Showing  Required  ov  Demandino  Statb  of  Coontry 
Showing  that  Accused  Is  a  Fugitive 

23.  In  General. — As  has  been  previously  noted,  the  federal  con- 
stitution and  the  laws  of  Congress  passed  in  pursuance  thereof  do  aot 

11.  Note:  112  A.  S.  R.  119.  13.  See  supra,  par.  21, 

12.  Notes:    112   A.   S.   R.   120;    1       14.  Note:  112  A.  S.  B.  120. 
L.R.A.  373. 
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provide  for  the  extradition  of  any  persons  except  those  who  have 
fled  from  or  left  the  demanding  state  as  fugitives  from  the  justice 
of  that  state ;  ^^  and  it  appears  to  have  heen  generally  held  that  a 
person  cannot  he  such  a  fugitive  unless  he  was  in  the  state  from 
which  the  demand  comes  when  it  is  charged  that  the  crime  wa<: 
committed.**  The  fact  of  the  accused's  presence  therein  at  the  time 
of  the  commission  of  the  offense  charged  must  be  affirmativdy  shown 
and  should  he  recited  in  the  extradition  warrant.*'  And  the  accused 
is  entitled,  under  the  act  of  Congress,  to  insist  on  proof  of  this  fact.** 
To  be  a  fugitive  from  justice  within  the  meaning  of  the  act  of 
Congress  it  is  not  required  that  the  accused  should  have  left  the 
state  in  which  it  is  alleged  the  crime  was  committed  after  an  indict- 
ment has  been  found  against  him,  or  to  avoid  a  prosecution,  but 
it  is  neces-sary  that,  having  committed  what  constitutes  an  offense, 
be  is  absent  from  the  state  when  he  is  sought  to  answer  therefor  and  is 
found  within  the  jurisdiction  of  another.*' 

24.  Who  Is  a  Fugitive. — Whether  a  person  demanded  is  a  fugitive 
from  the  justice  of  the  state  whose  executive  makes  the  demand  is 
a  question  of  fact,  which  the  governor  of  the  state  on  whom  the 
demand  is  made  must  decide  on  the  evidence.*"  As  has  been  already 
indicated,  it  is  a  general  rule  that  to  be  a  fugitive  from  justice  a 
person  must  have  been  actually  present  in  the  state  from  which 
a  demand  for  his  surrender  comes  at  the  time  the  alleged  crime  is 
.said  to  have  been  committed.*  However,  departure  from  a  jurisdic- 
tion after  the  commission  of  an  act  in  furtherance  of  a  crime  subse- 

15.  Mahon  v.  Justice,  127  U.  S.  700,  Atl.  602,  112  A.  S.  R.  98,  3  Ann.  Cas. 
8  S.  Ct  1204,  32  U.  S.  (L.  ed.)  283;  874,  70  LJl.A.  686. 

Tennessee  v.  Jackson,  38  Fed.  258,  1  19.  People  v.  Hyatt,  172  N.  Y.  176, 

L.B.A.  370  and  note;  In  re  Mohr,  73  64  N.  £.  825,  92  A.  S.  B.  706,  60 

Ala.  503, 49  Am.  Rep.  63;  In  re  Moycr,  L.R.A.  774,  aflBimed  in  188  U.  S.  691, 

12  Idaho  250,  85  Pac.  897,  118  A.  S.  23  S.  Ct.  456,  47  U.  S.  (L.  ed.)  657; 

R.  214,  12  L.R.A.(N.S.)  227,  aiBrmed  Ex  parte  WiUiams,  10  Okla.  Crim.  344, 

in  203  U.  S.  221,  27  S.  Ct.  121,  51  D.  136  Pac.  597,  51  L.R.A.(N.S.)  668  and 

S.  (L.  ed.)  160.    See  also  snpra,  par.  note. 

15.  Note:  1  LJI.A.  370. 

16.  Farrell  t.  Hawley,  78  Conn.  150,  See  also  infra,  par.  24. 

61  Atl.  502,  112  A.  S.  R.  98,  3  Ann.  20.  Roberts  v.  Reilly,  116  U.  8.  80, 
Caa.  874,  70  L.R.A.  686;  Hartman  ▼.  6  S.  Ct.  291,  29  U.  S.  (L.  ed.)  544; 
AveUne,  63  Ind.  344,  30  Am.  Rep.  217;  Bassing  t.  Cady,  208  IT.  S.  386,  28  S. 
Dennifion  v.  Christian,  72  Neb.  703, 101  Ct.  392,  52  U.  8.  (L.  ed.)  540,  13  Ann. 
N.  W.  1045,  117  A.  S.  R.  817.  Cas.  905  and  note;  Dennlson  v.  Chris- 
Note:  100  A.  S.  B.  36.  tian,  72  Neb.  703, 101  N.  W.  1045, 117 

17.  In  re  Tod,  12  S.  D.  386,  81  N.  A,  S.  B.  817;  In  re  Tod,  12  8.  D.  386, 
W.  637,  76  A.  8.  B.  616,  47  L.BJk..  81  U  W.  637,  76,  A.  8.  B.  616,  47 
566.  L.B.A.  566. 

Note:  28  L.R.A.  805.  Notes:  57  Am.  Dee.  396;  7  Ann.  Cas. 

18.  Ex  parte  Re^el,  114  U.  S.  642,  1076. 

5  S.  Ct.  1148,  20  U.  S.  (L.  ed.)  260;       1.  See  snpia,  par.  23. 
Farrell  v.  Hawley,  78  Conn.  150,  61 
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quendy  consummated  is  a  flight  from  justice,  and  renders  the  fugi- 
tive liable  to  extradition.'  Moreover,  it  has  been  held  that  a  state 
may,  in  the  exercise  of  its  reserved  sovereign  powers,  provide  by  stat- 
ute for  the  surrender,  on  requisition,  of  persons  who  are  indictable 
for  a  crime  committed  through  their  constructive  presence  in  a  sister 
state,  although  they  have  never  been  corporally  within  such  state 
and  have  never  fled  therefrom .  to  escape  arrest  and  punishment. 
Rut,  in  the  absence  of  such  statute,  such  persons  are  not  subject  to 
extradition  by  the  latter  state.*  According  to  the  weight  of  author- 
ity the  reason  for  leaving  the  state  where  the  crime  charged  was 
committed  is  immaterial,  the  mere  fact  of  leaving  after  the  commis- 
sion of  the  crime  being  sufficient.*  Moreover,  a  person  may  be  a 
fugitive  from  justice  within  the  meaning  of  the  provisions  of  the 
federal  constitution  and  laws  concerning  extradition,  though  at  the 
time  he  left  the  demanding  state  he  had  no  belief  that  he  had  vio- 
lated its  criminal  laws,  and  though  he  did  not  consciously  flee  from 
justice  in  order  to  avoid  prosecution  for  the  crime  with  which  he  is 
charged.*  A  prisoner  in  a  reformatory  who  violates  a  parol*  by 
going  into  a  state  unauthorized  by  the  parole  is  a  fugitive  from 
justice  within  the  meaning  of  the  federal  constitution.*  And  a 
person  indicted  a  second  time  for  the  same  offense  is  none  tlie  less 
a  fugitive  from  justice,  because  after  the  dismissal  of  the  lirst  indict- 
ment, on  which  he  was  originally  extradited,  he  left  the  state  with 
the  knowledge  of,  or  without  objection  by,  the  state  authorities.' 
A  person  is  not,  however,  a  fugitive  from  justice  when  he  comes  into 
a  state  at  the  request  and  in  pursuance  of  the  business  of  the  party 
who  demands  his  surrender.* 

25.  Degree  of  Proof  Required. — ^Under  the  federal  statutes  it  is 
required  that  a  governor,  before  issuing  a  warrant  in  extradition 
proceedings,  should  be  satisfied  that  there  is  probable  cause  to  be- 

2.  Strassheim  v.  Daily,  221  U.   S.       See  also  supra,  par.  12. 

280,  31  S.  Ct.  558,  55  U.  S.  (L.  ed.)  4.  Drew  v.  Thau,  235  U.  8.  432,  36 

735;  111  re  Sultan,  115  N.  C.  57,  20  S.  Ct.  137. 

S.  E.  375,  44  A.  S.  R.  433,  28  L.R.A.  Notes:  28  L.R.A.  290:  7  Ann.  Cas. 

294.  1078. 

3.  Hyatt  v.  People,  188  U.  S.  691,  5.  Appleyard  ▼.  Massachusetts,  203 
23  S.  Ct.  456,  47  U.  S.  (L.  ed.)  657,  U.  8.  222,  27  8.  Ct.  122,  51  U.  S.  (L. 
affirmed  in  172  N.  Y.  176,  64  N.  K.  ed.)  161,  7  Ann.  Caa.  1073  and  note. 
825,  92  A.  S.  R.  706,  60  L.R.A.  774;  6.  Drinkall  v.  Spiegel,  68  Conn.  441, 
In  re  Mohr,  73  Ala.  503,  49  Am.  Rep.  36  Atl.  830,  36  L.R.A.  486:  Ex  parte 
63;  Farrell  v.  Hawley,  78  Conn.  150,  Williams,  10  Okla.  Crim.  344, 136  Pac. 
61  Atl.  502,  112  A.  S.  R.  93,  3  Ann.  597,  51  L.R.A.{N.S.)  668  and  note. 
Cas.  874,  70  L.R.A.  686;  Jones  v.  7.  Bn?sing  v.  Cadv,  208  U.  S.  386,  28 
Leonard,  50  la.  106,  32  Am.  Rep.  116;  S.  Ct.  392,  52  U.  S.  (L.  ed.)  540,  13 
State  V.  Hall,  115  N.  C.  811,  20  S.  E.  Ann.  Cas.  905. 

729,  44  A.  8.  R.  501,  28  L.R.A.  289  8.  Ex  parte  Tod,  12  8.  D.  386.  81 
and  note.  N.  W.  637,  76  A.  8.  R.  616,  47  L.R.A. 

Note:  7  Ann.  Cas.  1077.  566. 
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lieve  that  at  the  time  when  it  is  charged  that  the  crime  was  com- 
mitted the  accused  was  within  the  state  from  which  the  requisition 
proceeds.*  While 'it  is  thus  undoubtedly  incumbent  on  the  gov- 
ernor of  a  state  to  determine  in  some  legal  mode  whether  an  ac- 
cused person  is  a  fugitive  from  the  justice  of  the  demanding  state,** 
the  act  of  Congress  does  not  provide  for  the  kind  of  evidence  to 
be  presented  before  the  governor,  nor  how  it  shall  be  authenticated. 
It  must,  however,  be  satisfactory  to  him,**  and  it  has  been  said 
that  any  mode  of  proof  satisfactory  in  kind  and  convincing  in  effect 
and  having  a  reasonable  tendency  to  establish  the  fact  of  the  flight 
from  justice  fulfils  the  requirements  of  the  law.**  Hence  an  accused 
person  who  has  been  arrested  under  the  governor's  warrant  will  not 
be  discharged  when  the  evidence  on  the  subject  of  his  presence  in 
or  absence  from  the  state  is  merely  contradictory,*'  although  if  it  is 
clearly  shown  that  he  was  not  within  the  demanding  state  when 
the  crime  was  alleged  to  have  been  committed,  and  his  extradition 
is  sought  on  the  ground  of  constructive  presence  only,  the  court  will 
ordinarily  discharge  him.**  The  charge  that  the  accused  commit- 
ted a  crime  iti  one  state,  coupled  with  the  fact  that  he  is  found  in 
the  state  where  his  extradition  is  demanded,  is  prima  facie  evidence 
that  he  is  a  fugitive  from  justice.**  And  a  statement  in  the  afiSdavit 
accompanying  an  indictment  that  the  accused  was  "a  fugitive  from 
justice,"  has  been  deemed  sufficient  evidence  on  which  the  governor 
may  find  that  he  was  such  a  fugitive.**  A  warrant  is  presumptive, 
but  not  conclusive,  evidence  that  a  person  is  a  fugitive  from  justice.*' 
The  governor  must,  however,  be  guided  by  the  record  produced; 

« 

9.  Farrell  ▼.  Hawley,  78  Conn.  150,  14.  Hyatt  v.  People,  188  TJ.  S.  691, 
61  Atl.  502,  112  A.  8.  R.  98,  3  Ann.  23  S.  Ct.  456,  47  U.  S.  (L.  ed.)  657, 
Cas.  874,  70  L.R.A.  686.  affirming  172  N.  Y.  176,  64  N.  E.  825, 

10.  Ex  parte  Reggel,  114  U.  S.  642,  92  A.  S.  R.  706,  60  L.R.A.  774.  See 
5  S.  Ct.  1148,  29  U.  S.  (L.  ed.)  250.  also  supra,  par.  24. 

11.  Mnnsey  v.  Clongh,  196  U.  S.  364,  18.  Pettibone  v.  Nichols,  203  U.  S. 
25  S.  Ct.  282,  49  U.  8.  (L.  ed.)  615,  192,  27  S.  Ct.  Ill,  51  U.  S.  (L.  ed.) 
affirming  72  N.  H.  178,  65  Atl.  554,  67  148,  7  Ann.  Cas.  1047;  Marbles  v. 
L.R.A.  946,  Creecy,  215  TJ.  S.  63,  30  S.  Ct.  32,  54 

Note:  68  A.  8.  R.  129.  U.  8.  (L.  ed.)  92;  DrinkaU  t.  Spiegel, 

12.  Pettibone  v.  Nichols,  203  U.  8.  68  Conn.  441,  36  Atl.  830,  36  L.R.A. 
192,  27  8.  a.  Ill,  51  U.  S.  (L.  ed.)  486;  FarreU  v.  Hawley,  78  Conn.  150. 
148,  7  Ann.  Cas.  1047;  Farrell  v.  Haw-  61  Atl.  502,  112  A.  8.  R.  98,  3  Ann. 
fey,  78  Conn.  150,  61  Atl.  502,  112  Cas.  874  and  note,  70  L.RJV..  686. 

A.  8.  R.  98,  3  Ann.  Cas.  874,  70  L.R.A.       Note :  112  A.  S.  R.  122. 
686;  State  v.  Clongh,  72  N.  H.  178,       16.  State  v.  Clough,  72  N.  H.  178, 
65  Atl.  554,  67  L.R.A.  946,  affirmed  55  Atl.  554,  67  L.R.A.  946,  afiSrmed  in 
in  196  U.  8.  364,  26  S.  Ct.  282,  49  U.  196  U.  S.  364,  26  8.  Ct.  282,  49  U.  S. 
8.  (L.  ed.)  515.  (L.  ed.)  515. 

18.  Munsey  v.  Clough,  196  U.  S.  364,  17.  In  re  Moyer,  12  Idaho  260,  86 
25  S.  Ct.  282,  49  XJ.  8.  (L.  ed.)  515,  Pac.  897,  118  A.  8.  R.  214,  12  L.R.A. 
affirming  72  N.  H.  178,  66  Atl,  554,  (N.S.)  227,  affirmed  in  203  U.  S.  221, 
«7  L.R.A.  946.  27  S.  Ct.  121,  51  U,  8.  (L.  ed,)  160: 
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he  has  no  authority  to  make  any  addition  to  it  nor  look  behind  the 
affidavit  or  indictment  and  no  judicial  hearing  is  required  befoKt 
tiim.^^  Hence  the  accused  is  not  entitled,  as  of 'ri^t,  to  be  heard 
on  the  question  whether  he  is  a  fugitive  from  justice.** 

26.  Effect  Where  Accused  Was  in  Demanding  State  during  Period 
Limiting  the  Commencement  of  Prosecution. — ^Evidence  that  the 
accused  did  not  depart  from  the  state  and  did  not  conceal  himself 
therein  during  the  period  in  which  he  was  amenable  to  process,  under 
a  provision  requiring  that  an  indictment  be  found  within  a  certain 
time  from  the  commission  of  the  crime,  is  evidence  tending  to  estab- 
lish the  fact  that  he  was  not  a  fugitive  from  justice  and  so  not  within 
the  provisions  of  the  constitution  or  of  the  act  of  Congress.** 

Showing  that  Aeeuaed  I»  Charged  with  Commdaaion  of  Crime 

27.  In  General. — The  governor  of  a  state  has  no  authority  to  issue 
a  warrant  for  the  arrest  of  an  alleged  fugitive  from  justice,  unless 
the  latter  has  been  charged  with  crime  in  a  state,  whence  it  is  alleged 
he  has  fled,  either  by  indictment,  information,  affidavit  pt  other  form 
of  accusation  known  to  the  laws  of  that  state,*  and  whether  or  not  an 
accused  is  so  charged  is  a  jurisdictional  question  which  is  always  open 
on  the  face  of  the  papers  to  judicial  inquiry.*  But  the  act  charged 
must  be  one  of  strictiy  criminal  nature,  and  hence  a  charge  of  bastardy 
being  of  a  mixed  character  and  not  strictiy  a  criminal  prosecution 
does  not  justify  extradition.*  The  crime,  however,  may  be  statutory 
and  need  not  be  a  common  law  offense.*     A  complaint  does  not 

State  T.  JnstDB,  84  Minn.  237,  87  N.  A.  S.  R.  817,  affirmed  in  196  IT.  8.  637, 

W.  770,  55  L.R.A.  325;  Dennison  v.  25  S.  Ct.  795,  49  U.  8.  (L.  ed.)  630; 

Christian,  72  Neb.  703, 101  N.  W.  1045,  Re  Waterman,  29  Nev.  288,  89  Pac. 

117  A.  S.  R.  817;  People  v.  Hyatt,  172  291, 13  Ann.  Cas.  926, 11  L.R.A.(N.S.) 

N.  T.  176,  64  N.  E.  825,  92  A.  8.  R.  424  and  note;  SUte  v.  White,  40  Wash. 

706,  60  L.R.A.  774,  affirmed  in  188  U.  560,  82  Pac.  907,  2  LJl.A.(N.8.)  563. 

S.  6t>l,  23  8.  Ct.  456,  47  U.  S.  (L.  ed.)  Notes:  68  A.  S.  R.  129;  1  LJI.A. 

657.  371;  28  L.R.A.  801;  11  L.R.A.(N.S.) 

18.  Farrell  v.  Hawley,  78  Conn.  150,  426. 

61  Atl.  502,  112  A.  S.  R.  98,  3  Ann.       2.  Roberta  v.  ReJlIy,  116  U.  8.  80, 

Cas.  874,  70  L.R.A.  686.  6  8.  Ct.  291,  29  U.  S.  (L.  ed.)  544; 

Note:  28  L.R.A.  805.  Munaey  v.  Clough,  196  U.  8.  364,  25 

19.  See  infra,  par.  41.  8.  Ct.  282, 49  U.  8.  (L.  ed.)  515,  affirm- 

20.  Note:  112  A.  8.  R.  122.  ing  72  N.   H.  178,  55  Atl.  554,   67 
For  the  general  effect  of  a  delay  in  LJRA..  946;  Ex  parte  Spears,  88  Cal. 

institnting  extradition  proceedings,  see  640,  26  Pac.  608,  22  A.  8.  R.  341; 

infra,  par.  36.  Barranger  ▼.  Baum,  103  Qa.  465,  30 

1.  In  le  Mohr,  73  Okla.  503,  49  Am.  8.  E.  524,  68  A.  8.  R.  113. 
Rep.  63;  Ex  parte  8pears,  88  Cal.  640,       3.  Notes:  112  A.  8.  R.  124;  Ann. 

26  Pac.  608,  22  A.  8.  R.  341;  Ross  v.  Cas.  1912C  1299. 
Crofntt,  84  Conn.  370,  80  Atl.  90,  Ann.       4.  Matter  of  Fetter,  23  N.  J.  L.  311, 

Cas.  1912C  1295;  Denniaon  v.  Chris-  67  Am.  Dee.  382  and  note 
tian,  72  Neb.  703,  101  N.  W.  1045,  117 
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insufficiently  charge  the  crime  of  embezilement  aa  defined  by  the 
statute  of  a  state  because  it  allies  that  the  money  embezzled  was 
intrusted  to  and  received  by  the  accused  "in  his  capacity  as  derk," 
instead  of  charging,  in  the  language  of  the  statute,  that  such  money 
came  into  his  control  or  care  '^y  virtue  of  his  employmoit  as  such 
clerk."*  The  facts  that  one  of  the  erimes  for  which  an  alleged 
fugitive  from  justice  is  indicted  was  committed  after  his  departure 
from  th6  state,  and  that  in  case  he  is  returned  to  the  state  he  may 
be  tried  on  that  charge,  do  not  remov«  him  from  the  class  of  persons 
liable  to  rendition  under  the  federal  constitution,  where  the  indict- 
ment also  charges  the  commisBion  of  other  crimes  before  the  date  of 
his  departure.' 

28.  Proof  of  Identity. — ^The  rendition  warrant  is  prima  facie  evi- 
dence that  the  person  in  custody  is  the  person  charged  with  crime 
in  the  demanding  state.*  However,  evidence  is  always  admissible  to 
show  that  an  accused  has  never  been  in  the  demanding  state,  and  that 
he  is  not  the  person  named  in  the  warrant  or  indictment,  and  in 
such  an  event  his  identity  with  the  person  named  in  the  warrant 
must  be  clearly  established.*  Hence  the  burden  of  proving  the 
identity  of  a  prisoner  rests  on  those  seeking  his  deportation  *  But  of 
course  his  identity  may  be  established  by  his  own  admission,  when 
brought  before  the  commissioner,  that  he  is  the  person  named  in  the 
complaint.**  A  finding  that  the  identity  of  the  prisoner  with  the  per- 
son whose  extradition  to  a  foreign  country  is  sought  has  been  estab- 
lished cannot  be  said  to  be  erroneous  where,  in  addition  to  a  photograph 
under  seal  of  the  foreign  magistrate,  which  represents  the  prisoner, 
there  are  other  facts  tending  to  establish  such  identity.** 

29.  Indictment  or  Affidavit  as  Evidence  of  Act  Being  a  Crime. — 
A  copy  of  an  indictment  accompanying  a  requisition  for  the  extra- 
dition of  a  fugitive  from  justice  is  prima  fade  evidence  that  the  act 
charged  therein  is  a  crime  against  the  laws  of  the  demanding  state; 
and  a  copy  of  an  information,  after  a  preliminary  examination  and 
a  holding  to  answer,  is  entitled  to  the  same  wei^t  as  evidence  and 
will  on  habeas  corpus  proceeding  be  so  considered.**  So  a  joinder 
in  one  indictment  of  several  counts  charging  distinct  offenses  will  not 
prevent  the  rendition  of  accused  as  a  fugitive  from  justice, — at  least 
if,  under  the  laws  of  the  state  where  the  indictment  was  found,  it  was 

6.  Grin  T.  Shine,  187  U.  6.  181,  23  Note:  100  A  8.  B.  38. 

S.  Ct.  98,  47  U.  EL  (L.  ed.)  130.  9.  Barnes  v.  Nelaon,  23  8.  D.  181, 

6.  State  V.  Clon^,  72  N.  H.  178,  66  121  N.  W.  89,  20  Ann.  Cm.  544. 
Ati.  654,  67  L.R.A  946,  affirmed  in  196  10.  Note:  112  A.  8.  R.  124. 

n.  B.  364,  25  S.  a.  282,  49  U.  B.  (L.  11.  GlQckamaa  v.  Henkel,  221  U.  6. 

•d.)  615.  608,  31  8.  Ct  704,  66  U.  8.  (L.  ed.) 

7.  Note:  112  A  8.  R.  124.  830. 

8.  Knztz  V.  State,  22  Fls.  36,  1  A.  It  In  re  Van  Sciever,  42  Neb.  772, 
S.  R.  173.  60  N.  W.  1037,  47  A.  8.  R.  730. 
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sufficient  to  support  a  conviction  under  one  of  the  counts;  and  the 
governor's  order  is  not  nullified  by  the  fact  that  he  acted  on  copies  of 
affidavits  showing  that  accused  was  a  fugitive  from  justice,  the  orig- 
inals of  which  were  on  file  with  the  governor  of  the  demanding  state, 
rather  than  requiring  the  originals  to  be  produced  before  him."  But 
the  affidavit,  indictment,  or  information  on  which  it  is  sought  to  hold 
a  party  in  a  proceeding  for  extradition  must  distinctly,  substantially 
angl  plainly  charge  an  offense  to  have  been  committed  within  the 
sUCte  from  which  the  accused  is  alleged  to  be  a  fugitive.**  While  a 
verified  complaint  or  affidavit  charging  the  fugitive  with  an  infamous 
crime  is  sufficient,  and  the  description  of  the  crime  contained  in  the 
indictment  and  the  bench  warrant  issued  thereon,  when  made  a  part 
of  the  requisition  papers,  may  be  used  to  aid  the  brief  description 
of  the  crime,  yet  a  mere  recital  that  a  duly  authenticated  indictment 
is  annexed,  when  such  is  not  the  fact,  is  not  sufficient.*'  The  suffi- 
ciency of  the  affidavit  will  not  be  inquired  into  in  the  state  in  which 
the  accused  is  found.**  So  an  indictment,  whether  good  or  bad  as  a 
pleading,  which  unmistakably  describes  every  element  of  the  crime 
of  false  swearing  as  defin£d  by  a  state  statute,  is  a  charge  of  crime 
within  the  meaning  of  the  federal  constitution ;  and  where  the  ques- 
tion is  one  of  procedure  under  the  indictment,  it  is  solely  for  the 
courts  of  the  state  where  the  indictment  was  found.*^ 

30.  Determination  of  Criminal  Character  of  Act  Charged. — ^While 
the  question  whether  an  accused  is  charged  with  a  crime  against  the 
laws  of  the  demanding  state  or  country  is  one  of  law  and  open  to 
judicial  inquiry,*^  what  acts  constitute  a  crime  in  a  demanding  state 
so  as  to  make  the  actor  who  is  in  another  state  a  fugitive  from  justice 
is  not  always  an  easy  question  to  answer.  But  it  has  been  held  that 
one  not  in  arrears  under  his  agreement  to  support  his  wife,  from 
whom  he  has  separated  at  the  time  he  leaves  the  state,  is  not  subject 

13.  State  ▼.  Clough,  72  N.  H.  178,  28  S.  Ct,  714,  52  U.  S.  (L.  ed.)  1113. 
55  Atl.  554,  67  L.R.A.  946,  affirmed  in       Note:  21  L.R.A.(N.S.)  942. 

196  U.  S.  364,  25  S.  Ct.  282,  49  U.  S.       Where  the  original  aflBdavit  on  which 

(L.  ed.)  515.  a  warrant  issued  waa  defective  in  that 

Note:  100  A.  S.  R.  36.  it  did  not  allege  that  any  crime  had 

14.  Pearce  v.  Texas,  155  U.  S.  311,  been  committed  by  the  prisoner  within 
15  S.  Ct.  116,  39  U.  S.  (L.  ed.)  164;  the  state  from  which  he  waa  alleged  to 
Compton  V.  Alabama,  214  U.  S.  1,  29  be  a  fugitive,  it  was  said  that,  as  it  ap- 
S.  Ct.  605,  53  U.  S.  (L.  ed.)  885,  16  peared  by  the  sabsequent  affidavit  and 
Ann.  Cas.  1098  and  note;  In  re  Tod,  the  evidence  that  the  alleged  enme 
12  S.  D.  386,  81  N.  W.  637,  76  A.  was  committed  in  that  state,  the  de- 
S.  R.  616  and  note,  47  L.RA.  566.  fendant  stood  charged  with  the  crime 

Note:  28  L.R.A.  803.  there,  and  waa  a  fugitive  from  justice 

See  also  supra,  par.  27.  in  that  state  and  he  waa  not  entitled 

16.  Note:  112  A.  S.  R.  125.  to    be   discharged   but   must   be   eon- 

16.  Notes:  28  L.R.A.  803;  16  Ann.  tinued  in  custody.  Matter  of  Fetter, 
Cas.  1101.  23  N.  J.  L.  311,  57  Am.  Dec.  382. 

17,  Pierce  v.  Creecy,  210  U.  S.  387,       18.  See  supra,  par.  27. 
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to  extradition  as  a  fugitive  from  justice  for  failure  to  support  her,  in 
case  ho  subsequently  becomes  delinquent  in  his  payments.^'  In 
determining  whether  or  not  a  crime  is  charged  in  a  demanding  state 
a  court  must  have  regard  to  the  laws  of  that  state  alone.**  On  the 
other  hand  in  international  extradition  the  general  principles  of 
international  law  require  that  the  act  on  account  of  which  the  extra- 
dition is  demanded  be  regarded  as  of  a  criminal  character  by  both 
the  demanding  and  asylum  nation,  but  it  is  not  requisite  that  the  act 
be  regarded  as  an  identical  crime.  It  is  sufRcient  if  the  essential  char- 
acter of  the  transaction  is  the  same  and  is  made  a  crime  by  the  laws 
of  both  nations.^  Hence  a  charge  of  an  assault  with  intent  to  kill  and 
murder  is  regarded  as  practically  the  same  as  an  assault  with  intent 
to  commit  murder,  described  in  a  treaty,  and  extradition  will  be 
allowed  for  it;  and  printing  is  writing  in  the  legal  sense,  so  as  to 
make  the  crime  of  forging  under  the  common  law.'  A  fugitive  from 
the  justice  of  a  foreign  country,  charged  with  the  commission  of 
fraudulent  acts  as  a  corporate  director,  which  are  made  criminal  by 
the  laws  of  that  country  and  by  the  laws  of  the  state  of  the  United 
States  in  which  the  fugitive  is  found,  is  extraditable  under  a  treaty 
with  that  country,  including,  among  other  extraditable  crimes,  fraud 
by  a  corporate  director  "made  criminal  by  the  laws  of  both  countries."  • 
As  there  are  no  common  law  crimes  of  the  United  States,  and  the  laws 
of  the  states  of  the  Union  provide  for  the  punishment  of  nearly  all 
crimes  and  misdemeanors,  a  treaty  provision  which  allows  extradition 
for  such  crimes  "as  according  to  the  laws  of  the  place  where  the 
fugitive  or  person  so  charged  shall  be  found,  would  justify  his  appre- 
hension and  commitment  for  trial  if  the  crime  or  ofifense  had  there 
been  committed,"  taken  in  connection  with  a  subsequent  treaty  pro- 
viding for  the  extradition  of  persons  charged  with  such  crimes  as  are 
"punishable  by  the  laws  of  both  countries,"  means  that  the  required 
evidence  as  to  the  criminality  of  the  charge  against  the  accused  must 
be  such  as  would  authorize  his  apprehension  and  commitment  for 
trial  in  that  state  of  the  Union  in  which  he  is  found.*  The  effect  of 
a  variance  between  the  complaint  and  the  evidence  in  proceedings 
for  the  extradition  of  a  person  to  a  foreign  country  is  to  be  decided 
on  general  principles,  irrespective  of  the  law  of  the  state  where  the 
proceedings  are  had.  Thus,  where  the  charge  is  forgery  and  uttering 
forged  paper  the  complaint  speaking  of  bills  of  exchange,  while  the 

19.  Ex  parte  Enlms,  36  Nev.  487,  461,  39  W.  R.  381,  12  Eng.  Rol.  Cas. 
137  Pac.  83,  50  L.R.A.(N.S.)  507.        77. 

20.  Barranger  v.  Baiun,  103  Qa.  465,       Note:  24  Eng.  Rul.  Cas.  21. 
30  S,  E.  524,  68  A.  S.  R.  113.  2.  Note:  112  A.  S.  R.  126. 

1.  Wright  V.  Henkel,  190  U.  S.  40,       8.  Wright  v.  Henkel,  190  U.  S.  40, 
23  S.  Ct.  781,  47  U.  S.  (L.  ed.)  948;   23  S.  Ct.  781,  47  U.  S.(L.  ed.)  948. 
In  re  Belelencontre   [1891]   2  Q.  B.       4.  Pettit  v.  Walahe,  194  U.  S.  205, 
122,  60  L.  J.  M.  C.  83,  64  L.  T.  N.  S.   24  S.  Ct.  657,  48  U.  S.  (L.  ed.)  938. 
R.  C:  L.  VoL  XL— 47.         737 
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evidence  shows  the  forged  instruments  to  have  been  promissory  notes, 
the  variance  is  not  fatd,  if  the  instruments  are  sufficiently  identified.* 
Where  the  facts  constituting  the  criminality  make  a  showing  of  com- 
petent legal  evidence  for  either  forgery  or  embezzlement,  it  is  not 
incumbent  on  a  foreign  country  to  elect  on  which>  charge  it  will  try 
the  accused  if  he  is  allowed  to  be  extradited,  so  long  as  he  is  tried 
on  the  facts  which  appeared  in  evidence  before  the  commissioners  in 
the  extradition  proceedings.* 

31.  How  Laws  of  Demanding  State  or  Cotmtry  Are  Proved. — ^The 
laws  of  a  foreign  country,  when  necessary  to  be  known,  must  be 
proved  as  a  ftuit.  The  printed  statutes  of  a  demanding  state,  pur- 
porting to  have  been  pubhshed  by  its  authority,  are  admissible  to 
prove  that  the  act  charged  against  the  fugitive  from  justice  is  a  crime 
by  the  law  of  that  state.'  Where  an  indictment  is  certified  by  the 
governor  of  the  demanding  state  to  be  authentic  and  to  be  duly 
authenticated,  which  is  all  that  is  required  by  the  act  of  Congress,  and 
charges  a  crime  under  and  against  the  laws  of  that  state,  it  is  imma- 
terial that  it  does  not  appear  that  a  certified  copy  of  such  laws  was 
furnished  to  the  governor  of  the  asylum  state,  as  the  statute  does  not 
require  it  and  the  governor  could  have  insisted,  and  it  is  to  be  pre- 
sumed did  insist,  on  the  production  of  whatever  he  deemed  necessary 
or  important  properly  to  inform  him  on  the  subject;  whereas  the 
courts  of  the  United  States,  to  whose  process  appeal  is  had,  take  judicial 
notice  of  the  laws  of  all  the  states.* 

32.  Political  Crimes  within  Meaning  of  Treaties. — ^In  most  of  the 
treaties  entered  into  by  the  United  States  with  foreign  governments 
it  is  expressly  provided  that  they  do  not  apply  to  charges  of  a  criminal 
character.  Moreover,  aside  from  such  express  stipulations  it  may  be 
said  to  be  a  generally  recognized  tenet  of  international  law  that 
political  crimes  are  not  extraditable.  Hence,  while  what  constitutes 
a  crime  of  a  political  character  has  not  yet  been  fully  determined  by 
judicial  authority,  yet  fugitive  criminals  are  not  to  be  surrendered 
for  extradition  crimes,  if  such  crimes  were  incidental  to  and  formed 
a  part  of  political  disturbtmces.  Accordingly,  during  the  progress  of 
a  revolution  crimes  of  an  atrocious  and  inhuman  character  may  be 
committed  by  the  contending  forces,  and  still  the  perpetrators  of  such 
crimes  may  escape  punishment  as  fugitives  beyond  the  reach  of 
extradition.  It  does  not  devolve  on  the  courts  in  extradition  pro- 
ceedings to  determine  what  acts  are  or  are  not  within  the  rules  of 
civilized  warfare ;  and  while  men  in  heated  blood  often  do  things  which 

5.  Glncksman  v.  Henkel,  221  U.  S.       7.  Note:  112  A.  S.  B.  126. 

508,  31  S.  Ct.  704,  55  U.  S.  (L.  ed.)  8.  Roberta  v.  ReiUy,  116  U.  S.  80, 
830.  6  S.  Ct.  291,  29  U.  S.  (L.  ed.)  544. 

6.  Bryant  v.  United  States,  167  U. 
S.  104, 17  S.  a.  744,  42  U.  S.  (L.  ed.) 
94. 
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are  against  and  contrary  to  reason,  none  the  less  acts  of  this  descrip' 
tion  may  be  done  for  the  purpose  of  furthering  a  political  rising,  even 
though  the  acts  may  be  deplored  as  cruel  and  against  all  reason. 
Hence  all  crimes  associated  with  the  actual  conflict  of  armed  forces 
are  of  a  political  character  and  the  perpetrators  of  them  cannot  be 
extradited.'  But  the  decision  by  a  commissioner  in  favor  of  the 
extradition  of  persons  charged  with  murder  and  other  crimes,  during 
a  raid  into  an  adjoining  country,  even  if  there  be  some  evidence  that 
their  purpose  was  to  fight  against  the  foreign  government,  is  final  for 
the  purposes  of  the  preliminary  examination  unless  palpably  erroneous 
in  law.*' 

33.  Offenses  Extraditable  under  Federal  Constitution. — ^Each  state, 
except  as  its  authority  may  be  limited  by  the  constitution  of  the 
United  States,  has  power  to  declare  what  shall  be  offenses  against  its 
laws,  and  citizens  of  other  states  within  its  jurisdiction  are  subject 
thereto.  In  recognition  of  this  right  so  reserved  by  the  states,  the 
words  "treason,  felony  or  other  crime"  employed  in  the  federal  con- 
stitution, article  4,  section  2,  to  define  extraditable  offenses,**  were 
intended  to  include  every  offense  against  the  laws  of  the  demanding 
state,  without  exception  as  to  the  nature  of  the  crime,**  whether  made 
so  by  common  law  or  by  statute.**  The  word  "crime"  comprehends 
every  offense,  not  excluding  misdemeanors ;  **  and  the  obligation  to 
surrender  a  fugitive  for  an  act  made  criminal  by  the  law  of  the 
demanding  state  but  not  by  the  state  on  which  the  demand  is  made, 
is  the  same  as  if  the  alleged  act  were  a  crime  by  the  law  of  both 
states.*'  A  person  against  whom  a  complaint  for  a  felony  has  been 
filed  before  a  committing  magistrate,  who  can  only  charge  or  hold  for 
trial  before  another  tribunal,  is  "charged"  with  the  crime  within  the 
meaning  of  the  federal  constitution.*' 

34.  Who  Are  Magistrates  within  Federal  Law. — Generally  the 
word  "magistrate,"  as  used  in  the  federal  statute  specifying  as  a 
judicial  act  necessary  to  authorize  the  surrender  of  a  fugitive  the  pro- 

9.  Note:  112  A.  S.  R.  126.  Notes:  67  Am.  Dee.  396;  Aon.  Cas. 

10.  Omelas  v.  Ruiz,  161  U.  S.  502,  1912C  1299. 

16  S.  Ct.  689,  40  U.  S.  (L.  ed.)  787.       14.  Kentucky  v.  Dennison,  etc.,  24 

11.  See  supra,  par.  2.  How.    66,   16   U.    S.    (L.   ed.)    717; 

12.  Kentucky  v.  Dennison,  etc.,  24  Ex  parte  Reggel,  114  U.  S.  642,  5  S. 
How.  66,  16  U.  S.  (L.  ed.)  717;  Ex  Ct.  1148,  29  U.  S.  (L.  ed.)  250;  State 
parte  Reggel,  114  U.  S.  642,  5  S.  Ct.  v.  Stewart,  60  Wis.  587, 19  N.  W.  429, 
1148,   29  U.   S.    (L.  ed.)    250;   RosS  50  Am.  Rep.  388. 

V.  Crofutt,  84  Conn.  370,  80  Atl.  90,  Notes:  112  A.  S.  R.  130;  Ann.  Cas. 

Ann.  Cas.  i912C  1295  and  note.  1912C  1298. 

Note:  1  L.R.A.  370".  15.  Note:  112  A.  8.  R.  129. 

13.  Taylor  v.  Tainter,  16  Wall.  366,  16.  Matter  of  Strauss,  197  U.  S.  324, 
21  U.  S.  (L.  ed.)  287,  affirming  36  26  S.  Ct.  535,  49  U.  8.  (L.  ed.)  774. 
Conn.   242,   4   Am.   Rep.   58;    In   re 

Brown,  112  Mass.  409,  17  Am.  Rep. 
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duction  of  a  copy  of  an  indictment  found  or  an  aiBdavit  made  before 
any  magistrate  of  any  state  or  territory/'  has  reference  to  any  person 
who  is  regarded  as  a  magistrate  under  the  law  of  the  state  where  the 
alleged  crime  is  committed,**  hence  any  judicial  officer  having  sum- 
mary jurisdiction  in  matters  of  criminal  or  quasi-criminal  nature, 
such  as  justices  of  the  peace,  police  judges  and  American  consuls  in 
foreign  ports.  An  assistant  police  magistrate  of  a  city  is  a  "magis- 
trate" within  the  meaning  of  the  federal  law  relating  to  the  extradition 
of  fugitives  from  justice.*' 

Showing  of  Good  Faith 

35.  Ulterior  Hotlve  or  Malice. — Where  a  warrant  of  extradition  is 
sought  for  some  ulterior  purpose,  as  for  instance  for  the  purpose  of 
collecting  private  debts  or  gratifying  personal  malice,  it  is  within 
the  discretionary  power  of  tiie  governor  of  a  state  to  refuse  to  issue 
it."  If,  however,  a  governor  has  issued  his  warrant  the  courts  will 
not  inquire  into  the  motive  or  purpose  of  the  proceeding.**  Nor  will 
the  courts  inquire  into  the  motives  which  induced  a  governor  to 
honor  a  requisition,  since  such  an  inquiry  would  be  opposed  both  to 
the  plainest  principles  of  public  policy  and  to  freedom  of  action  by  the 
executive  within  his  constitutional  authority.*  In  international  pro- 
ceedings it  has  been  intimated  that  it  is  proper  for  the  courts,  in  the 
review  of  proceedings,  to  see  that  no  extradition  is  consummated  on 
a  mere  pretext  or  to  subserve  private  malice  or  to  force  the  surrender 
of  political  offenders.*  If,  however,  it  appears  that  a  crime  has  been 
committed  and  it  is  probable  that  the  accused  has  fled  to  the  United 
States  for  refuge,  and  the  extradition  proceedings  are  otherwise  valid. 

17.  See  snpra,  par.  2.  in  which  he  may  be  found  to  refuse 

18.  In  re  Kaine,  14  How.  103,  14  to  surrender  him  on  demand  duly  made. 
U.  S.  (L.  ed.)  345;  Compton  v.  Ala-  Marbles  v.  Creecy,  215  U.  S.  63,  30  S. 
bama,  214  U.  S.  1,  29  S.  Ct.  605,  53  Ct.  32,  54  U.  S.  (L.  ed.)  92. 

V.  S.  (L.  ed.)  885,  16  Ann.  Gas.  1098  21.  In  re  Sultan,  115  N.  C.  57,  20 

»nd  note.  S.  E.  375,  44  A.  S.  R.  433,  28  L.R.A. 

19.  Kurtz  V.  State,  22  Pla.  36, 1  A.  294;  Com.  v.  Superintendent  of  Phila- 
S.  R.  173.  delphia  County  Prison,  220  Pa.  St.  401, 

2a.  In  re  Sultan,  115  N.  C.  57,  20  69  Atl.  916,  21  L.R.A.(N.S.)  939  and 
S.  E.  375,  44  A,  S.  R.  433,  28  L.R.A.   note. 

294  1.  Pettibone  ▼.  Nichols,  203  U.  S. 

Note:  68  A.  S.  R.  133.  192,  27  S.  Ct.  Ill,  51  U.  S.  (L.  ed.) 

The  mere  suggestion,  however,  that  148,  7  Ann.  Cas.  1047  and  note;  Re 
the  alleged  fugitive  from  the  justice  Moyer,  12  Idaho  250,  85  Pac,  897, 118 
of  another  state  will  not,  because  of  A.   S.  R.  214,  12  L.R.A.(N.S.)   227, 
his  race  and  color,  receive  a  fair  and  affirmed  in  203  U.  S.  221,  27  S.  Ct 
impartial  trial  in  the  court  of  the  de-  121,  51  U.  S.  (L.  ed.)  160. 
manding  state,  and  will  not  be  ade-       Note :  57  Am.  Dec.  393. 
quately     protected     against     violence       2.  Grin  v.  Shine,  187  V.  S.  181,  23 
while  in  the  custody  of  that  state,  does   S.  Ct.  98,  47  U.  S.  (L.  ed.)  130. 
not  reaniie  the  executive  of  the  state       Note:  112  A.  S.  R.  130,  13L 
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it  has  been  held  that  evidence  of  malice  or  ulterior  motives  on  the 
part  of  the  prosecuting  witness  in  the  foreign  country  does  not  in- 
validate the  extradition  commitment.* 

36.  Delay  in  Proceedings. — ^It  seems  that  the  statutes  of  limitations 
of  the  respective  states  do  not  apply  to  extradition  proceedings,*  and 
consequently,  speaking  generally,  one  who  has  become  a  fugitive  from 
justice  may  not  by  lapse  of  time  cease  to  be  so  regarded.  Thus,  a  find- 
ing that  an  accused  is  a  fugitive  from  justice  is  not  precluded  by  the 
fact  that  the  indictment  shows  that  the  offenses  were  committed  more 
than  tax  years  before  the  indictment  was  found.'  And  extradition  pro- 
ceedings, based  on  an  indictment  for  the  crime  of  receiving  and  aiding 
in  the  concealment  of  stolen  property  knowing  it  to  have  been  stolen, 
have  been  commenced  twelve  years  after  the  alleged  flight  of  the 
accused,  though  his  whereabouts  appears  to  have  been  known.* 

VII.  Forms  of  Plbadino  ob  Pbocess  Requirbd 

37.  Teclmical  Sufficiency  of  Indictment,  Affidavit  or  Complaint.— 
Each  state  has  the  right  to  prescribe  the  forms  of  pleading  and  process 
to  be  obserx'cd  in  its  courts,  in  both  civil  and  criminal  cases,  subject 
only  to  those  provisions  of  the  national  constitution  designed  for  the 
protection  of  life,  liberty  and  property  in  all  the  states  of  the  Union. 
Consequently  in  a  case  involving  the  surrender,  under  the  act  of 
Congress,  of  a  fugitive  from  justice,  it  may  not  be  objected  that  the 
indictment  is  not  framed  according  to  the  technical  rules  of  criminal 
pleading,  if  it  conforms  substantially  to  the  laws  of  the  demanding 
state."  Nor,  although  to  constitute  prima  facie  evidence  of  a  charge 
of  crime  against  an  accused  in  the  demanding  state  an  indictment 
must  substantially  charge  him  with  an  extraditable  offense,'  need  it 
conform  to  the  technical  rules  of  pleading  of  the  demanding  state.* 
The  technical  sufficiency  of  an  indictment  against  an  alleged  fugitive 
from  justice  is  a  matter  for  the  courts  of  the  demanding  state.    Hence 

5.  Note :  112  A.  S.  R.  131.       .  8.  See  supra,  par.  27,  29. 

4.  See  Limitation  of  Actions.  9.  Kentuckr   v.   Dennison,   etc.,   24 

6.  State  V.  Clough,  72  N.  H.  178,  55  How.  66,  16  U.  S.  (L.  ed.)  717;  Ex 
Atl.  554,  67  L.R.A.  946,  affirmed  in  parte  Reggel,  114  U.  S.  642.  5  S.  Ct. 
196  U.  S.  364,  25  S.  Ct.  282,  49  U.  S.  1148,  29  U.  S.  (L.  ed.)  250;  Munsev 
(L.  ed.)  515.  V.  Clough,  196  U.  S.  364,  25  S.  Ct.  282, 

But  for  a  contrary  holding  ■where  49  U.   S.    (L.  ed.)   515,  a£Brming  72 

the  accused  was  in  the  demanding  slate  N.  H.  178,  55  Atl.  554,  67  L.R;A.  946; 

during  the   period   limiting   the   com-  In  re  Van   Sciever,  42  Neb.  772,  60 

mencement  of  a  prosecution,  see  supra,  N.  W.  1037,  47  A.  S.  R.  730 ;  Matter 

par.  26.  of  Fetter,  23  N.  J.  L.  311,  57  Am.  Dec. 

6.  Note:  112  A.  S.  R.  131.  382;  In  re  Renshaw,  18  S.  D.  32,  99 

7.  Ex  parte  Reggel,  114  U.  S.  642,  N.  W.  83, 112  A.  S.  R.  778. 
6  S.  Ct.  1148,  29  U.  S.  (L.  ed.)  250; 

Drew  V.  Thaw,  235  U.  S.  432,  35  S.  Ct. 
137. 
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if  an  affidavit  or  indictment  is  sufficient  in  the  demanding  state,  the 
fact  that  it  would  not  be  held  good  in  the  asylum  state  is  immaterial.** 
The  burden  is  on  the  prisoner  to  show  that  the  indictment  is  in- 
sufficient, by  producing  the  statute  under  which  it  was  found,  or 
other  competent  evidence,  and  the  fact  that  such  statute  was  not 
submitted  with  the  requisition  papers  will  not  warrant  the  presump- 
tion that  it  is  the  same  as  that  of  the  state  from  which  extradition 
is  asked  and  under  which  the  indictment  would  be  insufficient.** 
The  invalidity  of  one  count  in  an  indictment  because  the  charges  are 
made  solely  on  information  and  belief,  without  setting  forth  the 
sources  of  information  or  the  grounds  of  belief,  will  not  invalidate 
other  counts  in  which  the  natural  intendment  is  that  the  affiant  swore 
to  facts  within  hia  personal  knowledge.**  Where  an  extradition  treaty 
employs  general  names,  such  as  murder,  etc.,  in  defining  the  classes 
of  crimes  for  which  persons  may  be  extradited,  the  question  whether 
.a  given  offense  comes  within  the  treaty  must  be  determined  by  the 
law  as  it  exists  in  the  two  countries  at  the  time  the  extradition  is 
applied  for,**  and  the  complaint  is  sufficient  if  it  conforms  to  the 
requirements  of  a  preliminary  complaint  under  the  local  law  where 
the  accused  is  found.  Merely  to  refer  to  a  class  of  criminal  acts  is 
not  to  charge  a  specific  crime ;  ai^d  it  is  immaterial  that  the  accompany- 
ing affidavit  fails  to  set  out  a  specific  date  when  the  crime  charged  was 
committed.**  The  omission  of  the  word  "fraudulently"  from  a  com- 
plaint in  extradition  proceedings  charging  embezzlement  does  not 
render  such  complaint  defective,  where  it  alleges  that  the  accused 
"wrongfully,  unlawfully,  and  feloniously"  appropriated  the  property. 
Moreover,  since  a  United  States  commissioner  is  not  without  juris- 
diction, where  he  does  not  assume  to  act  until  after  he  was  specially 
designated,  a  complaint  sworn  to  before  him  when  authorized  gen- 
erally to  take  affidavits  but  not  specially  designated  to  act  in  extra- 
dition proceedings  is  sufficient  under  the  federal  statutes,  which  only 
require  that  the  warrant  of  arrest  shall  issue  on  complaint  made  under 
oatii.*"  Neither  is  it  material  that  the  indictment  does  not  show  an 
indorsement  as  a  true  bill  over  the  signature  of  the  foreman  of  the 
grand  jury.**  A  clerical  error  in  the  affidavit  of  the  clerk  of  the  court 
reciting  that  an  indictment  was  returned  "on  the  second  Monday  of 
Feb.,  A.  D.  1892,"  does  not  preclude  a  finding  by  the  governor  that 
the  true  date  was  in  1902,  where  the  correct  date  is  apparent  from  the 
caption  of  the  indictment  and  the  affidavit  of  the  district  attorney.*' 

10.  Note:  112  A.  S.  R.  133.  15.  Grin  v.  Shine,  187  U.  S.  181,  23 

11.  In  re  Renshaw,  18  S.  D.  32,  99  S.  Ct.  08,  47  U.  S.  (L.  ed.)  130. 
N.  W.  83,  112  A.  S.  R.  778.  16.  Note:  112  A.  S.  R.  134. 

12.  Rice  V.  Ames,  180  U.  S.  371,  21  17.  State  v.  Clongh,  72  N.  H.  178,  65 
S.  Ct.  406,  45  U.  S.  (L.  ed.)  577.  Atl.  554,  67  L.R.A.  946,  affirmed  in  196 

13.  See  supra,  par.  30.  U.  S.  364,  25  S.  Ct.  282,  49  U.  S.  (L. 

14.  Note:  112  A.  S.  R.  133.  ed.)  515. 
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A  mistake  of  one  letter  in  the  spelling  of  the  name  of  the  accused  is 
immaterial,  if  he  is  evidently  the  person  intended  and  the  sound  of 
the  names  may  be  the  same.*^  The  mere  fact  that  the  affidavit 
accompanying  the  requisition  papers  fails  to  set  forth  the  facts  on 
which  the  statement  that  the  accused  is  a  fugitive  from  justice  is  made 
does  not  make  the  affidavit  insufficient  as  evidence  on  which  the 
governor  may  find  that  he  was  such  a  fugitive,  even  though  the  evi- 
dence might  be  considered  meager  or  such  as  to  admit  of  a  different 
conclusion.!*  Where  a  proceeding  is  instituted  under  a  statute  pro- 
viding for  the  arrest  of  persons  charged  with  the  commission  of  any 
criminal  offense  against  the  laws  of  another  state,  which,  if  committed 
in  the  local  state,  would  be  a  crime,  the  affidavit  must  set  forth  all 
that  is  essential  to  constitute  the  offense.** 

38.  Equivalent  Expressions;  Interchangeable  Character  of  Indict- 
ments, Complaints,  Affidavits  and  Informations. — ^Expressions  equiva- 
lent to  those  required  in  another  state  or  country  in  describing  a 
crime  may  be  iiaed,  provided  they  substantially  describe  it.*  Hence 
an  information  charging  the  accused  with  an  assault  with  intent  to 
kill  and  murder  is  sufficient  under  a  treaty  provision  authorizing  the 
extradition  of  persons  charged  with  "assault  with  intent,  to  commit 
murder."  '  A  complaint  is  not  necessarily  an  affidavit,  but  if  a  jurat 
is  attached  and  it  is  properly  certified  it  becomes  essentially  an  affi- 
davit. An  indictment  has  been  defined  as  "the  presentation  to  the 
proper  court  under  oath,  by  a  grand  jury,  duly  impaneled,  of  a 
charge  describing  an  offense  against  the  laws  for  which  the  party 
charged  may  be  punished."  However,  a  charge  of  crime  by  an 
"information"  has  been  held  to  be  a  compliance  with  the  federal 
statutes  regarding  the  necessity  for  "indictments  found  in  an  affidavit 
made  before  a  magi.=trate"  in  extradition  proceedings.*  But  other 
authorities  hold  that  an  information  is  not  the  equivalent  of  an  indict- 
ment, and  that  where  it  is  merely  verified  by  the  prosecuting  attorney, 
who  states  that  he  believes  its  contents  to  be  true  and  not  that  they 
are  true,  it  is  not  a  substitute  for  an  affidavit.* 

39.  Effect  Where  Complaint  Is  Merely  Made  on  Information  and 
Belief,  though  under  Oath. — ^A  crime  must  be  distinctly  charged  in 
the  criminal  proceedings,  and  the  charge  of  crime  must  be  made  by 
persons  who  are  acting  under  oath.*  A  complaint  sworn  to  by  a  person 
who  does  not  pretend  to  have  any  personal  knowledge  of  the  facts  or 
chargfe  contained  therein,  and  who  merely  states  the  charge  on  his 

18.  Note:  28  L.R.A.  803.  3.  Note:  U2  A.  S.  R.  135. 

19.  Ex  parte  Reggel,  114  U.  S.  642,  4.  Ex  parte  Hart,  63  Fed.  249,  25 
5  S.  Ct.  1148,  29  U.  S.  (L.  ed.)  250.  U.  S.  App.  22,  11  C.  C.  A.  165,  28 

20.  Note;  112  A.  S.  E.  134.  L.R.A.  801. 

1.  Grin  v.  Shine,  187  U.  S.  181,  23       5.  Grin  v.  Shine,  187  U.  S.  181,  23 
8.  Ct.  98, 47  U.  S.  (L.  ed.)  130.  S.  Ct.  98,  47  U.  S.  (L.  ed.)  130. 

2.  Note:  112  A.  S.  B.  134. 
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information  and  belief,  is  insufficient.*  To  hold  otherwise  would 
enable  irresponsible  people  to  make  false  charges  against  those  with 
whom  they  are  at  enmity,  and  permit  them,  after  they  have  gained 
the  confidence  of  public  oflfieials,  to  secure  the  arrest  of  innocent  per- 
sons on  papers  regular  in  character,  but  fraudulent  in  fact.'  A  com- 
plaint is  not  saved  by  the  fact  that  the  affiant  describes  himself  as  a 
government  detective  of  the  requisitioning  government,  duly  author- 
ized by  the  attorney-general  to  act  as  the  agent  of  .the  government  to 
prosecute  extradition  proceedings.*  But  an  affidavit  charging  the 
commission  of  a  crime  directly  and  positively  is  not  vitiated  by  the 
conclusion,  "as  said  deponent  verily  believed;"  and  some  of  the  de- 
cisions support  the  rule  that  the  charge  of  crime  may  be  made  on 
information  and  belief,  if  the  affiant  or  complainant  sets  forth  the 
sources  and  details  of  his  information,  so  that  it  may  appear  that  his 
reasons  for  believing  the  accused  to  be  guilty  of  the  offense  charged 
are  based  on  something  more  than  mere  rumor  or  suspicion.*  More- 
over, since  to  hold  that,  in  extradition  proceedings,  the  complaint 
must  be  sworn  to  by  persons  having  actual  knowledge  of  the  offense 
charged  would  defeat  the  object  of  a  treaty,  the  rule  is  that  if  an 
officer  of  a  foreign  government  has  no  knowledge  of  the  facts,  he 
may  make  the  complaint  on  information  and  belief,  stating  the 
sources  of  his  information  and  the  grounds  of  his  belief,  and  annexing 
to  the  complaint  a  properly  certified  copy  of  an  indictment  or  its 
equivalent  found  in  the  foreign  country,  or  a  copy  of  the  depositions 
of  witnesses  having  actual  knowledge  of  the  facts,  taken  under  the 
treaty  and  act  of  Congress.^"  And  a  comphunt  sworn  to  on  informa- 
tion and  beUef  is  sufficient,  where  it  is  supported  by  the  testimony  of 
witnesses  who  are  stated  to  have  deposed,  and  who  therefore  must  be 
presumed  to  have  been  sworn.**  Any  irregularity  in  making  a  com- 
plaint in  extradition  proceedings,  on  information  and  belief,  without 
attaching  thereto  the  record  and  depositions  of  the  foreign  court 
which  are  the  basis  of  the  proceeding,  is  cured  by  the  production  of 

6.  Olucksman  v.  Henkel,  221  U.  S.  belief  only.  In  re  Harsha,  11  Ont.  L. 
508,  31  S.  Ct.  704,  55  U.  S.  (L.  ed.)    Rep.  457,  6  Ann.  Cas.  496. 

830;  Ex  parte  Spears,  SB  Cal.  640,  26  10.  Rice  v.  Ames,  180  U.  S.  371,  21 
Pac.  608,  22  A.  S.  R.  341.  S.  Ct.  406,  45  U.  S.  (L.  ed.)  577. 

Notes:  11  L.R.A.(N.S.)  425;  16  11.  See  Olucksman  v.  Henkel,  221 
Ann.  Cas.  1101.  U.  S.  508,  31  S.  Ct  704,  55  U.  S.  (L. 

7.  Ex  parte  Hart,  63  Fed.  249,  25  ed.)  830,  wherein  it  is  said  that,  while, 
U.  S.  App.  22,  11  C.  C.  A.  165,  28  of  course,  a  man  is  not  to  be  sent  from 
L.R.A.  801  and  note.  the  country  merely  on  demand  or  sur- 

8.  Rice  V.  Ames,  180  XJ.  S.  371,  21  mise,  yet  if  there  is  presented,  even  in 
S.  Ct.  406,  45  U.  S.  (L.  ed.)  577.  somewhat  untechnical  form  according 

9.  Notes:  112  A.  S.  R.  135;  16  Ann.  to  our  ideas,  such  reasonable  ground  to 
Cas.  1101.  suppose  him  guilty  as  to  make  it  prop- 
Also  in  Canada  it  appears  to  have  er  that  he  should  be  tried,  good  faith 

boen  held  that  an  affidavit  is  sufHcicnt  to  the  demanding  government  requires 
though  it  is  made  on  information  and    his  surrender. 
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the  same  before  the  commissioner.^*  But  a  United  States  commis- 
sioner, before  whom  proceedings  for  extradition  have  been  heard, 
cannot  amend  the  complaint  or  warrant,  or  supply  defects  by  his 
certificate  after  the  ca^e  is  closed  and  a  writ  of  certiorari  is  served  on 
him  to  produce  the  record  of  the  proceedings  had  before  him.^* 

1 

VIII.  Conduct  op  PBocEEDiNGti  ' 

40.  Degree  of  Technicality  Required  in  International  Proceed- 
ings.— International  extradition  proceedings  are  of  course  conducted 
under  the  auspices  of  the  federal  government  and  not  under  those 
of  a  state,  although  the  demand  may  be  for  a  crime  committed  against 
the  law  of  that  state.**  The  former  doctrine  that  proceedings  for  the 
extradition  of  an  alien  are  to  be  conducted  with  extreme  technicality 
has  long  since  been  repudiated,  the  investigation  before  the  commis- 
sioner no  longer  being  treated  aa  if  it  were  a  trial  before  a  petit  jury. 
Hence  the  substance  and  not  the  mere  form  of  the  proceeding  is  now 
the  paramount  consideration.*'  While  it  was  formerly  held  that  a 
requisition  from  the  demanding  foreign  government  was  required  in 
order  to  give  jurisdiction  to  a  United  States  commissioner  to  conduct 
an  international  extradition  proceeding,  it.  is  now  established  that 
no  preliminary  requisition  is  necessary,  as  extradition  cannot  be  con- 
summated without  action  by  the  executive,  and  that  the  authority  of 
the  foreign  government  to  act  need  not  appear  in  the  complaint,  if  it 
is  made  to  appear  in  the  examination  before  the  commissioner,  or 
elsewhere  in  tiie  proceedings;  and  it  is  not  improper  for  a  United 
States  judge  to  make  a  warrant  of  arrest  in  such  a  proceeding  return- 
able before  another  officer,  such  as  a  United  States  commissioner,  hav- 
ing the  same  power  and  jurisdiction  to  act.**  In  order  to  render 
documents  in  foreign  languages  admissible  in  international  extradition 
proceedings,  they  should  be  accompanied  by  an  accurate  translation 
verified  by  the  translator  by  his  oath  taken  before  a  proper  officer.*' 
A  complaint  in  international  extradition  may  be  based  on  telegraphic 
information.** 

41.  Right  of  Aecnsed  to  Be  Heard  in  His  Own  Defense. — Under 
the  federal  statutes,  no  hearing  before  the  governor  to  whom  the 
requisition  is  addressed  and  no  notice  to  the  person  charged  with  the 
crime  are  required  aa  preliminary  to  the  issuance  of  a  warrant  of  extra- 
dition. To  hold  otherwise  would  often  render  the  constitutional  pro- 
vision, as  well  as  the  statute  passed  to  carry  it  out,  entirely  useless; 

12.  Yordi  V.  Nolte,  215  U.  S.  227,  30      15.  Note:  112  A.  8.  R.  137. 

8.  Ct.  90,  64  U.  S.  (L.  ed.)  170,  1«.  Grin  v.  Shine,  187  U.  S.  181,  23 

13.  Note:  112  A,  S.  R.  136.  S.  Ct.  98,  47  U.  8.  (L.  ed.)  130. 

14.  United  States  v.  Rauscher,  119  17.  Note:  112  A.  8.  R.  138. 
U.  8.  407,  7  8.  Ct  234,  30  U.  S.  (L.  18.  Note:  112  A.  S.  R.  137. 
«d.)  425. 

746 


Digitized  by 


Google 


i  42  EXTRADITION  U  B.  C.  L. 

and  the  accused  is  concluded  by  the  prima  fade  case  made  out  by  the 

papers.^'  In  international  extradition  proceedings,  however,  it  has 
been  held  under  the  terms  of  a  treaty  that  a  fugitive  is  entitled  to 
introduce  such  evidence  as  would  be  appropriate  to  a  hearing,  having 
reference  to  a  commitment  for  a  future  trial.**  And  of  course  persona 
charged  with  crime  in  foreign  countries,  who  have  taken  refuge  in 
the  United  States,  arp  entitled  to  the  same  defenses  as  others  accused 
of  crime  within  such  jurisdiction.*  It  is  not,  however,  the  practice 
to  receive  depositions  of  foreign  witnesses  taken  abroad  on  the  part 
of  the  defense  in  international  extradition.*  Technical  objections  to 
documents  offered  on  the  part  of  the  prosecution  in  international 
extradition  cases  are  not  given  favorable  consideration.'  although 
such  documents  or  copies  thereof  should  be  properly  authenticated 
in  order  to  be  received  in  evidence.*  The  competency  of  depositions 
as  evidence  of  criminality  in  international  extradition  is  determined 
by  the  act  of  Congress.' 

42.  Adjournments;  Proof  Required  in  International  Extradition. — 
In  international  extradition  proceedings  a  commissioner  may,  in  his 
discretion,  grant  reasonable  adjournments  to  enable  testimony  to  be 
produced,  and  he  is  not  prohibited  therefrom  by  a  state  statute  limit- 
ing continuances  in  proceedings  before  justices  of  the  peace  and 
examining  magistrates  to  ten  days.*  But  he  is  under  no  obligation 
to  adjourn  the  proceedings  for  the  purpose  of  enabling  the  accused 
to  obtain  testimony  on  commissions  or  depositions  from  foreign  coun- 
tries.' In  order  to  warrant  the  extradition  of  a  fugitive  from  a  foreign 
country,  the  evidence  need  not  be  condusive  or  absolutely  convincing 
of  the  guilt  of  the  accused,  competent  legal  evidence  and  probable 
cause  for  believing  the  accused  to  be  guilty  of  the  offense  charged 
against  him  being  sufficient'  Unsworn  statements  certified  by  the 
United  States  ambassador  and  the  charge  d'affaires  to  be  authenticated 

It.  Mousey  t.  Clongh,  196  U.  S.  364,  2.  In  n  Ltds  Oteiza  ▼  CiorteB,  136 
26  S.  a.  282,  49  U.  S.  (L.  ed.)  515,  U.  S.  330,  10  S.  CL  1031,  34  U.  S.  (L. 
aflBrming  72  N.  H.  178,  55  Atl.  554,  67  ed.)  464. 

L.RJL.  946;   Matter  of  Strauss,  197       8.  Neely  v.  Henkel,  180  U.  S.  126, 
U.  S.  324,  25  S.  Ct.  535,  49  U.  S.  (L.  21  S.  Ct.  308,  45  U.  S.  (L.  ed.)  457. 
ed.)   774;  Marbles  v.  Creecy,  215  U.       4.  Roberts  v.  Reilly,  116  U.  S.  80,  6 
S.  63,  30  S.  Ct.  32,  54  U.  8.  (L.  ed.)   S.  Ct.  291,  29  U.  S.  (L.  ed.)  544. 
92;  Parrell  v.  Hawley,  78  Conn.  150,       6.  Note:  112  A.  S.  R.  138. 
61  Atl.  502, 112  A.  S.  R.  98  and  note,      6.  Rice  v.  Ames,  180  U.  S.  371,  21 
3  Ann.  Cas.  874,  70  LJIA..  686;  People  S.  Ct.  406,  45  U.  S.  (L.  ed.)  577. 
V.  Hyatt,  172  N.  T.  176,  64  N.  E.  825,       7.  Note:  112  A.  S.  B.  138. 
92  A.  S.  R.  706,  60  L.R.A.  774,  affirmed       8.  Benson  v.  McMahon,  127  U.  S. 
in  188  U.  S.  691,  23  S.  Ct.  456,  47  U.  457,  8  S.  Ct.  1240,  32  U.  S.  (L.  ed.) 
S.   (L.  ed.)   657.  234;  Omelas  v.  Rniz,  161  U.  S.  502, 1« 

20.  Notes:    112    A.    8.    R.   137;    1  S.  Ct.  689,  40  U.  8.  (L.  ed.)  787. 
L.R.A.  373.  Note:  112  A  8.  R.  138. 

1.  Grin  V.  Shine,  187  U.  8.  181,  23 
S.  Ct.  98,  47  U.  8.  (L,  ed.)  130. 
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properly  and  legally  so  as  to  be  received  for  similar  purposes  by 
tribunals  of  the  country  from  which  the  accused  has  fled  are,  by  the 
express  terms  of  a  federal  statute,  admissible  in  evidence  in  extradition 
proceedings  and  may  suffice  to  justify  commitment.'  Under  the 
federal  statutes  providing  for  the  extradition  of  persons  from  foreign 
countries  occupied  by  or  under  the  control  of  the  United  States,  it  is 
the  sole  function  of  the  judge  to  determine  the  question  of  probable 
cause  on  evidence  which  is  competent  under  our  laws.*"  But  the 
legal  requirements  of  testimony  are  not  always  demanded.  Thus  a 
dying  declaration  of  a  woman  on  whom  a  criminal  abortion  had  been 
performed  was  admitted  in  evidence  in  foreign  extradition  for  murder, 
although  the  declaration  did  not  in  terms  set  forth  that  it  was  made 
by  the  deceased  under  a  sense  of  impending  death,  it  being  considered 
sufficient  to  show  probable  cause  for  believing  that  the  prisoner,  a 
doctor,  had  committed  the  crime.** 

43.  Right  of  Accused  to  Bail. — The  matter  of  admitting  to  bail  in 
extradition  cases  has  been  said  to  be  not  a  question  of  practice,  but 
to  be  dependent  on  statute.**  In  international  extradition  proceed- 
ings, applications  for  bail  have  been  uniformly  denied,**  the  view 
being  entertained  that  although  the  statute  of  the  United  States  in 
respect  of  procedure  in  extradition  does  not  forbid  bail  in  such  cases, 
that  is  not  enough,  as,  to  admit  to  bail,  the  authority  so  to  do  must 
be  expressly  given.**  As  respects  interstate  extradition,  bail  has  been 
allowed  in  some  cases  pending  an  appeal  from  the  denial  of  a  writ 
of  habeas  corpus ;  *'  in  others,  however,  it  has  been  denied.  A  dis- 
tinction has  also  been  noted  between  cases  of  arrest  and  examination 
for  commitment  to  await  extradition  demand  and  warrant  euid  cases 
arising  on  habeas  corpus  after  arrest  on  executive  warrant  for  extra- 
dition, bail  being  refused  in  the  latter  case  if  not  in  the  former.  Some 
of  the  states  have  statutes  providing  for  the  arrest  of  persons  charged 
with  the  commission  of  offenses  in  other  states,  and  provide  for  the 
allowance  of  bail  in  such  cases.** 

IX.  The  Warrant 

44.  What  the  Warrant  Should  Show. — If  a  case  is  shown  to  be 
within  the  provisions  of  the  federal  constitution  and  the  act  of  Con- 
gress on  the  subject,  the  governor  of  a  state  has  no  discretion,  but 
must  issue  his  warrant  of  extradition.*'    The  warrant  must  bear  on 

t.  r,.".as  ».  Kainirez,  215  U.  S.  398,    See  also  Bail  and  RBOOaNiZANOn,  vol. 
30  S.  Ct.  131,  54  U.  S.  (L.  ed.)  253.   3,  p.  21. 

10.  Neely  v.  Henkel,  180  U.  S.  109,       14.  Note:  112  A.  S.  R.  139. 

21  S.  Ct.  302,  45  U.  S.  (L.  ed.)  448.       15.  Ex  parte  Hart,  63  Fed.  249,  25 

11.  Note:  112  A.  S.  R.  139.  U.  S.  App.  22,  11  C.  C.  A.  165,  28 

12.  Note:  112  A.  S.  R.  139.  L.R.A.  801, 

18.  Wright  v,  Henkel,  190  U,  S.  40,       16.  Note:  112  A.  S.  R.  140. 
23  S.  Ct.  781,  47  U.  S,  (L.  ed.)  948.  •      17.  Work  v,  Corrington,  34  Ohio  St. 
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its  face  the  evidence  that  it  was  duly  issued,  and  should  set  forth  or 
recite  the  indictment  or  affidavit  on  which  it  is  founded.**  It  need 
not  contain  a  formal  statement  of  all  the  facts  on  wfiich  it  issues,** 
it  being  sufficient  if  the  jurisdictional  facts  are  recited  on  its  face.**" 
Nor  is  it  necessary  that  the  warrant  contain  an  express  recital  that 
the  governor  found  that  the  accused  was  a  fugitive  from  justice.  The 
issuance  of  the  warrant  on  the  demand  made  on  that  ground  is  suffi- 
cient to  justify  the  presumption  that  the  governor  so  found,  until 
that  presumption  is  overthrown  by  proof  to  the  contrary.*  Where  the 
requisition,  and  the  copy  of  the  indictment  accompanying  it,  are 
made  a  part  of  the  return,  and  the  warrant  alone  is  Ijcfore  the  court, 
it  must  show  that  a  demand  by  requisition  has  been  made  for  the 
party  in  custody,  as  a  fugitive  from  justice;  that  the  requisition  wa> 
accompanied  by  a  copy  of  an  indictment  or  affidavit  charging  tlie 
commission  of  an  offen.se;  and  that  the  copy  of  such  indictment  or 
affidavit  was  certified  as  authentic  by  the  governor  of  the  state  making 
the  demand.*  The  extradition  warrant  is  valid  if  it  recites  without, 
setting  forth  in  full  the  affidavit  oi»  which  it  is  issued,  the  correct 
rule  being  that  where  the  executive  issuing  the  warrant  withholds 
the  papers  on  which  its  issuance  was  based,  then  the  warrant  itself 
must  be  relied  on  for  the  necessary  evidence  to  show  that  the  essential 
conditions  requisite  to  a  valid  issuance  exist,  but  it  is  sufficient  if  the 
recitals  therein  are  what  the  law  requires.*  It  has  been  held,  however, 
that  a  warrant  need  not  recite  that  the  governor  of  the  demanding 
state  produced,  or  caused  to  be  produced,  a  copy  of  an  indictment  or 
affidavit  before  a  magistrate,  showing  that  the  accused  had  been 

! 

64,  32  Am.  Rep.  346  and  note.    See  Roberts  v.  Reilly,  116  U.  S.  80,  6  S. 
also  snpra,  par.  9.  Ct.  291,  29  U.  S.  (L.  ed.)  544;  In  re 

18.  Com.  V.  Hall,  9  Gray  (Mass.)  Brown,  112  Mass.  409,  17  Am.  Rep. 
262,  69  Am.  Dec.  285.  114, 

Notes:  57  Am.  Dee.  398;  112  A.  S.  Notes:  112  A.  S.  R.  141;  1  L.R.A. 
R.  140;  1  L.RA.  371.  372. 

19.  State  V.  Clough,  72  N.  H.  178,  3.  Ex  parte  McCabe,  46  Fed.  363, 
55  Atl.  554,  67  L.R.A.  946,  affirmed  in  12  L.R.A.  589.  See  also  Ex  parte 
196  U.  S.  364,  25  S.  Ct.  282,  49  U.  S.  Stanley,  25  Tex.  App.  372,  8  S.  W, 
(L.  ed.)  515.  645,  8  A.  S.  R.  440,  holding  that  a 

Note:  1  L.R.A.  372.  warrant  is  duly  certified  which  states 

20.  Note:  112  A.  S.  R,  140.  that  the  demand  of  the  governor  for 

1.  State  V.  Justus,  84  Minn.  237,  87  the  fugitive  was  "accompanied  by  a 
N.  W.  770,  55  L.RA.  325;  Dennison  copy  of  said  affidavit,  duly  certified  as 
V.  Christian,  72  Neb.  703,  101  N.  W.  authentic,"  although  under  a  literal 
1045,  117  A.  S.  R.  817;  State  v.  compUanee  with  the  statute  it  should 
Clough,  72  N.  H.  178,  55  Atl.  554,  67  have  stated  that  said  copy  was  certified 
L.R.A.  946,  affirmed  in  196  TJ.  S.  364,  as  authentic  by  the  governor  dcmand- 
25  S.  Ct.  282,  49  U.  S.  (L.  ed.)  515.  ing  the  fugitive.    Such  statement  that 

Note :  3  Ann.  Cas.  877.  it  was   "duly  certified   as   authentic" 

2.  Ex  parte  Rcggel,  114  U.  S.  642,  must  be  held  to  mean  that  it  was  certi- 
5  S.  Ct.  1148,  29  U.  S.  (L.  ed.)  250;  fied  according  to  law. 
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charged  with  having  committed  a  crime.*  And  a  warrant  is  not 
void  because  it  describes  an  offense  as  uttering  forged  wills,  where 
the  indictment  in  each  count  charged  the  uttering  and  publication 
as  true  of  "a  certain  forged  instrument  purporting  to  be  a  will,"  and,^ 
by  reference  to  the  indictment,  the  meaning  of  the  warrant  is  rendered 
plain  and  definite." 

45.  Effect  of  Recitals  in  Warrant  and  Right  of  EzecutlTe  to  Re- 
voke Same. — The  issuance  of  a  warrant  is  prima  facie  evidence  that 
the  accused  is  a  fugitive  from  justice,*  and  it  has  also  been  held  that 
it  amounts  to  a  determination  that  the  accused  was  substantially 
charged  with  the  commission  of  a  crime.'  Therefore,  such' issuance, 
whether  or  not  it  recites  therein  that  the  person  demanded  is  a  fugitive 
from  justice,  is  sufficient  to  justify  bis  removal,  until  the  presumption 
in  favor  of  its  legality  is  overthrown  by  sufficient  proof  in  a  proper 
proceeding  to  review  the  action  of  the  governor.*  Moreover,'  it  may 
be  said,  in  a  general  way,  that  the  warrant  is  prima  facie  evidence 
of  the  existence  of  every  fact  which  the  executive  was  obliged  to 
determine  before  issuing  it.'  And  it  need  not  show  that  the  crime 
charged  is  a  crime  by  the  law  of  the  demanding  state.**  A  precept 
from  the  governor  of  a  state  appointing  an  agent  to  receive  a  fugitive 
from  justice,  which  recite's  that  he  has  made  a  requisition,  con- 
formable to  the  constitution  and  laws  of  the  United  States,  on  the 
governor  of  the  state  into  which  the  fugitive  has  escaped,  is  prima 
facie  evidence  of  the  truth  of  such  recitals  for  the  purpose  of  protect- 
ing the  agent;  and  where  the  governor  of  the  last-named  state  issued 
warrants — one  to  the  agent  and  another  to  a  sheriff  and  his  deputies — 
an  arrest  by  the  sheriff  under  his  warrant  and  a  release  therefrom  will 
not  prevent  an  arrest  by  the  agent  under  his  warrant.**  The  warrant, 
whether  issued  lawfully  or  xmlawfully,  has  accomplished  its  purpose, 
and  become  functus  officio  as  soon  as  the  prisoner  has  been  delivered 
to  the  demanding  state.**  'Whenever  the  governor  of  a  state  becomes 
satisfied  that  a  warrant  was  improperly  issued,  he  may  recall  and 
revoke  the  same ;  and  the  exercise  of  this  power  is  so  frequent  and  so 

4.  Note:  U2  A.  S.  R.  14L  ing  172  N.  Y.  176,  64  N.  E.  825,  92 

6.  State  V.  Clongh,  72  N.  H.  178,  55  A.  S.  R.  706,  60  L.R.A.  774;  Munsey  v. 

Atl.  654,  67  L.R.A.  946,  affirmed  in  Clough,  196  U.  S.  364,  25  S.  Ct.  282, 

196  U.  S.  364,  25  S.  Ct.  282,  49  U.  S.  49  U.  S.  (L.  ed.)  515,  affirming  72  N. 

(L.  ed.)  515,  H.  178,  55  Atl.  554,  67  L.R.A.  946. 

6.  See  supra,  par.  25.  9.  Note:  112  A.  S.  R.  141. 

7.  In  re  Moyer,  12  Idaho  250,  85       10.  Ex  parte  Stanley,  25  Tex.  App. 
Pac.  897,  118  A.  S.  R.  214,  12  L.R.A.  372,  8  S.  W,  645,  8  A.  S.  R.  440. 
(N.S.)  227,  affirmed  in  203  U.  S.  221,       11.  Com.  v.  Hall,  9  Gray   (Mass.) 
27  S.  Ct,  121,  51  U.  S.  (L.  ed.)  160.  262,  69  Am.  Dec.  285. 

8.  Roberts  v.  Reilly,  116  U.  S.  80,  12.  In  re  Moyer,  12  Idaho  250,  85 
6  S.  Ct.  291,  29  U.  S.  (L.  ed.)  544;  Pac.  897,  118  A.  S.  R.  214,  12  L.R.A. 
Hyatt  V.  State,  188  U.  S.  691,  23  S.  (N.S.)  227,  affirmed  in  203  U.  S.  221, 
a.  456,  47  U.  S.  (L.  ed.)  657,  affirm-  27  S.  Ct.  121,  51  U.  S.  (L.  ed.)  160. 
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generally  conceded  that  it  has  become  what  has  been  called  the  com- 
mon law  on  the  subject.^*  This  power  of  revocation  is  not  limited 
to  cases  where  the  papers  presented  are  insufficient  or  defective  on 
their  face,  and  where  a  warrant  has  been  revoked. no  inquiry  will  be 
made  in  a  proceeding  on  habeas  corpus  on-  behalf  of  the  alleged 
fugitive  as  to  the  grounds  of  such  revocation.**  Against  the  existence 
of  the  power  of  the  governor  of  a  state  to  revoke  a  warrant  once 
issued  it  has  been  argued  that  under  the  constitution  of  the  United 
States,  in  the  case  of  interstate  extradition,  his  duty  is  imperative  and 
ministerial,  and  not  discretionary  and  judicial.  However,  in  answer 
thereto  it  has  been  stated  that  while  it  is  unquestionably  true  that 
when  a  case  is  presented  which  is  clearly  one  contemplated  by  the 
federal  constitution,  the  governor  has  no  discretion,  but  it  is  his 
imperative  duty  to  issue  a  warrant,  yet  that  duty  is  one  of  imperfect 
obligation,  for,  if  he  refuses  to  perform  it,  there  is  no  power,  state  « 
federal,  to  compel  him  to  do  so.*' 

X.  Pboceedinos  after  Issuance  of  Warrant 

46.  Status  of  Agent  to  Receive  Fugitive;  Effect  of  Delay  in  Remov- 
ing Accused. — ^An  agent  appointed  by  the  state  in  which  a  fugitive 
stands  charged  with  crime,  to  receive  such  fugitive,  is  not  a  United 
States  officer  from  whose  custody  the  fugitive  cannot  be  taken  by 
state  process.^'  When  a  legally  extradited  fugitive  from  justice  Is 
delivered  to  the  agent  of  the  demanding  state  and  is  carried  out  of 
the  limits  of  the  asylum  state,  and  there  escapes  and  returns  to  the 
asylum  state,  he  may  be  rearrested  on  an  alias  warrant  issued  by  the 
governor  without  a  new  requisition  from  the  governor  of  the  demand- 
ing state ;  but  the  extradition  agent  has  no  right  to  gather  an  armed 
force  and  rearrest  him  by  violence,  although  he  may  use  all  pre- 
•cautions  to  prevent  his  escape  and  may  follow  in  hot  pursuit  of 
recapture.*'  It  seems  that  delay  in  removing  a  prisoner  after  the 
allowance  of  a  requisition  for  his  extradition  may  result  in  his  release. 
Thus,  where  a  prisoner,  who  waived  examination  in  extradition  pro- 
ceedings instituted  by  a  foreign  country  to  return  him  to  a  colony 
thereof,  was  imprisoned  for  over  two  months,  an  application  for  hia 
release  because  of  the  delay  of  the  authorities  of  the  foreign  country 

13.  Barranger  v.  Baum,  103  Qa.  465,   Corrington,  34  Ohio  St.  64,  32  Am. 
30  S.  E.  524,  68  A.  S.  R.  113  and  note;   Rep.  345. 

State  V.  Toole,  69  Minn.  104,  72  N.  W.       16.  State  v.  Toole,  69  Minn.  104,  72 

53,  65  A.  S.  R.  553,  38  L.R.A.  224;  N.  W.  53,  65  A.  S.  R.  553,  38  L.R.A. 

In  re  Sultan,  115  N.  C.  57,  20  S.  E.  224. 

375,  44  A.  S.  R.  433,  28  L.R.A.  294;       16.  Robb  v.  Connolly,  111  U.  S.  624, 

Work  V.  Corrington,  34  Ohio  St.  64,  4  S.  Ct.  544,  28  U.  S.  (L.  ed.)  542. 
32  Am.  Rep.  345.  Note:  112  A.  S.  R.  142. 

14.  Barranger  v.  Banm,  103  Oa.  465,       17.  Ex  parte  Hobbs,  32  Tex.  Crim. 
30  S.  E.  524,  68  A.  S.  R.  113;  Work  v.  312,  22  S.  W.  1035,  40  A.  S.  R.  782. 
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in  sending  an  officer  for  him  was  granted,  although  it  was  stated  in 
opposition  to  such  application  that  an  officer  was  on  the  way  to  take 
him  in  custody.*' 

47.  Second  Applications;  Questioning  Proceedings  after  Removal 
of  Accused. — Where  a  first  application  for  extradition  is  refused  on  the 
ground  that  the  evidence  presented  is  insufficient,  it  leaves  the  pro- 
ceeding in  the  same  condition  as  in  other  cases  of  preliminary  exam- 
ination, and  there  may  be  a  second  inquiry.  The  release  of  a  person 
on  the  ground  of  informality  or  mistakes  in  the  proceedings  should 
not  be  a  bar  to  an  arrest  on  perf^ted  papers  or  regular  proceedings.** 
Thus,  where  a  person  arrested  in  extradition  proceedings  for  forgery 
is  released  on  the  ground  that  there  is  no  proper  evidence  showing  the 
commission  of  the  alleged  offense  or  identifying  the  alleged  forged 
document,  he  may  be  rearrested  in  subsequent  extradition  proceedings 
for  the  same  offense,  on  the  discovery  of  further  and  new  evidence 
to  supply  the  deficiencies.**  A  second  indictment  for  the  same  offense 
may  serve  as  the  basis  for  the  second  extradition  of  a  person  as  a 
fugitive  from  justice  without  violating  any  rights  secured  to  him  by 
the  federal  constitution  or  laws,  where  the  first  indictment,  on  which 
the  Mcused  was  originally  extradited,  was  dismissed  on  motion  of 
the  state's  attorney  before  the  acciised  was  placed  in  jeopardy.*  The 
regularity  of  extradition  proceedings  can  be  attacked  only  in  the 
asylum  state,  and  after  an  alleged  fugitive  has  been  delivered  into 
the  jurisdiction  of  the  demanding  state  such  proceedings  cannot  be 
questioned  on  habeas  corpus.*  The  action  of  the  chief  executive  of 
iixe  asylum  state  in  issung  the  executive  warrant  and  of  the  executive 
and  ministerial  officers  acting  in  aid  of  his  warrant  is  a  subject  for 
the  consideration  of  the  courts  of  that  state,  to  be  reviewed  only  by 
the  federal  courts  in  so  far  as  a  federal  question  is  involved.*  A 
prisoner  who  voluntarily  accompanies  an  officer  into  a  state  without 
the  use  of  extradition  papers  issued  in  bis  case  cannot  afterward  object 
to  the  regularity  of  such  papers.* 

18.  Note:  112  A.  S.  R.  142.  2.  Ex  parte  Baker,  48  Tex.  Crim. 

19.  Kurtz  V.  State,  22  Fla.  36,  1  A.   281,  65  S.  W.  91,  96  A.  S.  R.  871. 

8.  R.  173.  3.  In  re  Moyer,  12  Idaho  250,  85 

Note:  112  A.  S.  R.  143.  Pac.  897,  118  A.  S.  R.  214,  12  L.R.A. 

20.  In  re  Harsha,  11  Ont.  L.  Rep.  (N.S.)  227,  afBrmed  in  203  U.  S.  221, 
457,  6  Ann.  Cas.  496  and  note.  27  S.  Ct.  121,  61  U.  S.  (L.  ed.)  160. 

1.  Bassing  ▼.  Cady,  208  U.  S.  386,       4.  SUte  v.  CntshaU,  109  N.  C.  764, 
28  S.  a.  392,  62  U.  S.  (L.  ed.)  540,  14  S.  £.  107,  26  A.  S.  R.  599. 
13  Aml  Cas.  905. 
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26.  Actions  against  Factor  and  Defenses  Thereto 

27.  Measure  and  Elements  of  Damages 

COUPENSATION    AND  REIMBURiiEMENT   FOB   EXPENSES   AXTO  ABVASCMitEXm 

28.  In  General 

29.  Right  to  and  Extent  and  Nature  of  Lien 

30.  Possession  Requisite  to  Support  lien 

31.  Enforcement,  Waiver  or  Loss  of  Lien 

III.  Rights  and  Liabilities  as  between  Factor  or  Principal  and  Third 

Persons 

Rights  and  Liabilities  op  Factob 

32.  Rights  of  Action  in  Respect  to  Goods 

33.  Liability  of  Factor  to  Third  Persons  Generally 

34.  Liability  to  True  Owner  of  Goods  as  for  Conversion 

35.  Effect  of  Equitable  Assignment  of  Proceeds  of  Sale  to  Third  Person 

BiOHTS  AND  Liabilities  or  Pbincipal 

36.  Suits  on  Contracts  Made  with  Factors 

37.  Recovery  of  Goods  Taken  from  Factor 

38.  Rights  as  to  Property  Improperly  Disposed  of  by  Faetor  Generally 

39.  Waiving  Tort  and  Suing  in  Assumpsit 

40.  Following  Property  or  Proceeds 


I.  Introductory 

1.  Scope  of  Article. — ^As  indicated  by  the  definition  given  in  the 
next  following  paragraph,  this  title  deals  with  a  special  form  of  agency 
for  the  purpose  of  selling  personal  property.  The  peculiarity  of 
transactions  of  this  sort  consists  in  the  fact  that  the  owner  of  the 
goods  to  be  sold  places  them  in  the  possession  of  the  agent  or  factor 
with  authority  to  sell  in  his  own  name  without  disclosing  the  name 
of  the  owner  or  even  the  fact  of  the  agency  except  so  far  as  it  may 
be  inferred  from  the  circumstance  that  the  factor  is  engaged  in  busi- 
ness as  snch.  This  article  treats  in  detail  all  rights,  duties  and  lialjii- 
itias  arising  out  of  the  bailment  which  is  effected  by  a  consignment 
of  goods  to  a  factor  for  sale.  Matters  more  or  less  closely  related  to 
this  subject,  but  not  peculiar  to  it  and  therefore  treated  elsewhere,  are 
the  general  rules  which  govern  the  ordinary  forms  of  agency,*  the 
law  of  brokers,*  and  sales  of  poif=onal  property  generally.* 

2.  Definition  and  Nature  Generally. — A  factor  may  be  defined  as 
one  specially  employed  to  receive  goods  from  a  principal  and  sell 
them  for  a  compensation  called  factorage  or  commission.     And  in 

1.  See   Bailments,   vol.   3,   p.   69;       2.  See  Brokers,  vol.  4,  p.  240.  * 
Principal  and  Agent.  3.  See  Sales. 
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a  general  way  it  may  be  said  that  the  factor  must  carry  on  the  busi- 
ness as  a  trade;  that  the  goods  must  be  received  into  his  possession 
either  in  bulk  or  sample;  that  he  must  have  full  power  to  sell  in  hia 
own  name  and  without  disclosing  his  principal;  that  the  business 
must  be  undertaken  for  a  commission,  {dthough  in  some  cases  there 
may  be  some  other  method  of  remuneration ;  and  that  he  must  reside 
in  some  other  place  than  that  in  which  his  principal  resides.*  Persona 
who  have  first  received  goods  as  warehousemen,  but  are  afterward 
authorized  to  sell  them  on  commission,  with  instructions  to  use  their 
own  judgment  as  to  the  best  obtainable  price,  are  factors;*  but  one 
who  receives  a  consignment  of  goods,  not  for  sale,  but  after  they  have 
been  sold,  for  the  purpose  of  delivering  them  to  the  purchaser,  is 
not  a  factor  either  at  common  law  or  under  a  statute  giving  a  lien  oc 
goods  in  favor  of  any  person  to  whom  they  are  intrusted  "for  the 
purpose  of  consignment  or  sale."*  One  of  the  fundamental  rights  of 
a  person  who  has  put  goods  in  possession  of  a  factor  for  sale  is  the 
right  to  have  the  goods  returned  to  him,  if  demanded  before  sale, 
subject  to  the  repayment  to  the  factor  of  advances  made  upon  the 
goods,  interest  on  same,  and  necessary  expenses.'  A  partnership  may 
exist  between  brokers  and  factors  as  well  as  among  those  who  jointly 
own  the  property  in  which  they  deal.* 

3.  Del  Credere  Factors. — A  del  credere  factor,  like  any  other  agent, 
is  to  sell  according  to  the  instructions  of  his  principal,  and  to  make 
such  contracts  as  he  is  authorized  to  jnake  for  his  principal;  he  is 
distinguished  from  other  agents  in  that  he  guarantees  that  those 
persons  to  whom  he  sells  shall  perform  the  contracts  which  he  makes 
with  them.*  The  relation  of  a  del  credere  agent  to  his  principal  is 
that  of  debtor  and  creditor,  and  he  is  bound  absolutely  to  see  that  hia 
principal  is  paid,*"  and  he  may  be  sued  in  indebitatus  assum.psit  if 
he  does  not  pay  the  sale  debt  when  due.**  Del  credere  guaranties  are 
held  not  to  be  within  the  statute  of  frauds,  as  being  promises  to 
answer  for  the  debt,  default,  or  miscarriage  of  another,  but  are  orig- 
inal agreements  ol  suretyship  and  may  be  proved  by  parol." 

4.  Mackenzie  v.  Hodgkin,  126  Cal.  9.  Elgin  First  Nat.  Bank  v.  Schween, 

591,  59  Pac.  36,  77  A.  S.  R.  209;  Ward  127  111.  573,  20  N.  E.  681, 11  A.  S.  B. 

V.  Brandt,  11  Mart  0.  S.  (La.)  331,  174;  Wolff  v.  Koppel,  2  Denio  (N.  Y.) 

13  Am.  Dec.  352;  Blood  v.  Palmer,  11  368,  43  Am.  Dec.  751. 

Me.  414,  26  Am.  Dee.  547;  Bigelow  v.  Notes:    18    L.R.A.(N.S.)    139;    39 

Walker,  24  Vt.  149,  58  Am.  Dec.  156  L.E.A.(N.S.)  623. 

and  note.  10.  Lewis  v.  Brehme,  33  Md.  412, 

6.  Beardsley  v.  Schmidt,  120  Wis.  3  Am.  Rep.  190 ;  Balderston  v.  Nation- 

405,  98  N.  W.  235,  102  A.  S.  R.  991.  al  Rubber  Co.  18  R.  I.  338,  27  Atl.  507, 

6.  Rowland  v.  Dalby,  100  Md.  272,  49  A.  S.  R.  772. 

59  Atl.  666,  3  Ann.  Gas.  643.  11.  Balderston  ▼.  National  Rubber 

7.  McGaw  V.  Hanway,  120  Md.  197,  Co.,  18  R.  I.  338,  27  Atl.  507,  49  A. 
37  ^tl.  666,  Ann.  Cas.  1915A  601.  S.  R.  772  and  note. 

8.  Bromley  v.  Elliot,  38  N.  H.  287,  12.  Swan     v.     Nesmith,     7     Pick. 
75  Am.  Dec.  182.  (Mass.)  220, 19  Am.  Deo.  282;  Osborne 
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4.  Distinction  between  Consignment  to  Broker  and  Contract  of 
Sale. — The  distinction  between  a  contract  of  sale  and  a  consignment 
of  goods  to  a  factor  is  that  in  the  case  of  a  sale  the  title  passes  to  the 
buyer,  while  in  the  case  of  a  consignment  to  a  factor  the  possession 
passes  to  the  factor  but  the  title  remains  in  the  consignor.  Where 
goods  are  delivered  by  one  party  to  another,  to  sell  for  the  party 
delivering  them,  it  creates  the  relation  of  agency,  and  the  title  remains 
in  the  principal,  and  the  factor  or  {^ent  is  liable  to  pay,  not  a  price, 
but  to  account  for  the  proceeds  of  the  goods  when  sold.  If,  however, 
it  appears  from  the  whole  agreement  that  it  is  the  intention  of  the 
parties  that  the  title  to  the  goods  is  to  pass  to  the  party  receiving  them, 
for  a  price  to  be  paid  by  him,  then  the  transaction  is  a  sale.  Though 
the  distinction  is  usually  plain  and  simple*  the  authorities  are  full  oi 
illustrations  of  how  difficult  the  application  may  be,  because  the 
same  contract  contains  some  provisions  characteristic  of  each.  To 
the  agreement  there  must  be  applied  the  familiar  rules  of  construc- 
tion, all  of  which  are  subordinate  to  the  leading  principle,  that  the 
intention  of  the  parties  must  prevail,  unless  inconsistent  with  some 
rule  of  law.  And  this  intention  must  be  gathered  not  from  separate 
clauses  considered  independently  of  others,  but  from  all  the  terms  of 
the  contract  considered  together.**  A  contract  of  sale  transferring  the 
title  of  the  goods,  and  not  a  mere  agency,  is  made  by  an  agreement 
called  "special  selling  factor  appointment,"  under  which  the  con- 
signee is  required  to  pay  for  the  goods  within  sixty  days,  whether 
sold  or  not,  at  an  amount  fixed  in  advance,  with  certain  allowances 
for  carting,  storing,  insuring,  and  selling,  whether  the  goods  are 
carted,  stored,  insured,  or  sold  or  not,  without  requiring  the  consignee 
to  make  any  account  of  sales  or  to  keep  the  proceeds  thereof  sepa- 
rate, but  giving  him  all  the  advantage  and  ri^  of  the  advancement 
or  decline  of  prices.** 

5.  Distinction  between  Factor  and  Broker. — The  difference  between 
a  factor  or  commission  merchant  and  a  broker  is  stated  by  all  the 
books  to  be  this :  a  factor  may  buy  and  sell  in  his  own  name,  and 
be  has  the  goods  in  his  possession;  while  a  broker,  as  such,  cannot 
ordinarily  buy  or  sell  in  his  own  name,  and  has  no  possession  of 
the  good<3  sold.*'  Instead  of  receiving  and  selling  goods  on  commis- 
sion the  broker  is  generally  engaged  in  making  bargains  for  others 

V.  Baker,  34  Minn.  307,  25  tf.  W.  606,      Note:  46  A.  S.  R.  206. 
57  Am.  Rep.  55;  Wolfl  v.  Eoppel,  2      14.  ArbucUe    v.    Kiikpatri(^    98 
Denio  (N.  Y.)  368,  43  Am.  Dec.  .751  Tarn.  221,  39  S.  W.  3, 60  A.  S.  R.  85^ 
and  note.  36  L3.A.  285.     And  see  generally, 

13.  McOaw  ▼.   Hanway.  120   Md.  Sai«. 
197,  87  AtL  666,  Ann.  Gas.  1915A      15.  Slack  ▼.  Tadcer,  23  WaU.  821, 
601  and  note.  23  U.  S.  (L.  «d.)  143. 
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and  in  acting  as  a  middleman  or  intermediate  negotiator  in  bring- 
ing persons  together  to  bargain;  he  ought  not  to  sell  in  his  own 
name  and  he  has  no  implied  authority  to  receive  payment ;  he  is  not 
intrusted  with  the  physical  possession  of  the  principal's  goods  when 
employed  to  buy  or  sell  and  has  no  special  property  therein  or  lien 
thereon.*'  Hence  where  the  principal  has  clothed  the  agent  with 
the  indicia  of  authority  to  receive  payment,  as  by  intrusting  to  him 
the  possession  of  the  goods  to  be  sold,  the  purchaser  is  warranted 
in  pajdng  the  price  to  the  agent,  but  where  the  agent  has  not  the 
possession  of  the  goods,  or  other  indicia  of  authority,  and  is  only 
authorized  to  sell,  if  the  purchaser  pays  the  price  to  the  agent  he 
does  so  at  his  peril,  and  it  devolves  upon  him,  in  a  suit  for  the 
purchase  money  by  the  principal,  to  prove  that  the  agent  was  also 
authorized  to  receive  payment.*'  A  private  agent  for  a  particular 
purpose  is  neither  a  commercial  factor,  nor  a  broker,  and,  if  mer- 
chandise is  delivered  to  him  for  the  purpose  of  sale,  he  has  no  author- 
ity to  apply  the  same  to  the  payment  of  his  own  debts.** 

6.  Distinction  between  Factor  and  Supercargo. — Supercargoes  are 
persons  employed  by  commercial  companies  or  by  private  merchants 
to  take  charge  of  the  cargoes  they  export  to  foreign  countries,  and 
to  sell  them  there  to  the  best  advantage,  and  to  purchase  proper 
commodities  to  relade  the  ships  on  their  return.  Supercargoes  usu- 
ally go  out  with  the  ships  on  board  of  which  the  goods  are  embarked, 
and  return  home  with  them,  and  in  this  differ  from  factors,  who 
reside  abroad.  They  are  properly  a  class  of  quasi  factors  smd  are 
bound  by  the  rules  generally  applicable  to  factors.  Unless  his  author- 
ity be  limited,  a  supercargo  is  invested  with  a  complete  control  over 
the  cargo.  In  case  of  necessity,  he  may  bind  the  owner  and  his 
principal  by  sale  or  pledge  of  part  of  the  cargo,  or  otherwise,  before 
reaching  the  port  of  destination.  On  arriving  there  he  acts  as  the 
agent  of  the  consignor  in  disposing  of  the  goods;  and,  if  unable 
to  effect  a  sale,  he  may  leave  the  goods  with  a  responsible  party  for 
pale.  His  right  to  compensation  is  extinguished  by  the  breaking 
up  of  the  voyage;  he  may  retain  goods  for  any  general  balance  due 
him  by  the  owners;  and,  if  he  engages  to  transport  goods  at  his  own 

16.  Leake  v.  Watson,  58  Conn.  332,   Schmidt,  120  Wis.  405,  98  N.  W.  235, 

20  Atl.  343,  18  A.  S.  R.  270,  8  L.E~A.  102  A.  S.  R.  991.  See  generaUy, 
666;  Perin  v.  Parker,  126  111.  201,  18   Brokers,  vol.  4,  p.  243  et  seq. 

N.  E.  747,  9  A.  S.  R.  571,  2  L.R.A.  17.  Kane  v.  Barstow,  42  Kan.  465, 

336;    Robinson    v.    Corsicana   Cotton  22  Pac.  588,  16  A.  S.  R.  490;  Butler 

Factory,  124  Ky.  435,  99  S.  W.  305,  v.  Dorinan,  68  Mo.  298,  30  Am.  Rep. 

102  S.  W.  869,  14  Ann.  Cas.  802,  8  795;  Barnes  Safe,  etc.,  Co.  v.  Block 

L.R.A.(N.S.)   474:   Nourse  v.  Prime,  Bros.  Tobacco  Co.,  38  W.  Va.  158,  18 

7  Johns.  Ch.  (N.  Y.)  69,  11  Am.  Dec.  S.  E.  482,  45  A.  S.  R.  846,  22  L.R.A. 

403  and  note;  Turner  v.  Cmmpton,  850. 

21  N.  D.  204, 130  N.  W.  937,  Ann.  Cas.  18.  Parsons  ▼.  Webb,  8  Qreenl. 
1913C   1015   and   note;   Beardsley   v.  (Me.)  38,  22  Am.  Dec.  220. 

766 


Digitizi 


ed  by  Google 


U  B.  C.  li.  FACTORS  H  T,  8 

risk,  he  becomes  personally  liable  therefor  and  is  responsible  if  tho 
goods  are  stcden.  Generally  the  supercargo  like  the  factor  is  bound 
to  reasonable  skill,  diligence  and  good  faith,  and  can  delegate  his 
authority  only  in  cases  of  necessity  and  as  required  by  the  usages 
of  trade  or  the  law  and  customs  of  the  country  where  liie  agency  is 
to  be  executed.** 

7.  Regulation  of  Business. — ^It  is  well  settled  that  it  is  within  the 
police  power  of  a  state  legislature  to  impose  reasonable  regulatious 
upon  those  engaged  in  the  business  of  factors  or  commission  mer- 
chants,''** and  in  some  jurisdictions  statutes  to  license,  regulate,  and 
define  the  business  of  commission  merchants  or  persons  selling  agri- 
cultural products  and  farm  produce  on  commission,  which  require 
them  to  give  bond  to  the  state  for  the  benefit  of  tlieir  consignors, 
and  to  report  to  such  consignors,  and  on  failure  so  to  do,  authorize 
a  commission  to  make  investigation,  and  which  prescribe  a  penalty  for 
their  violation,  have  been  upheld  as  a  valid  exercise  of  the  police  power 
and  not  unconstitutional.*  In  other  states,  however,  it  has  been  held 
that  a  statute  requiring  merchants  who  sell  farm  produce  upon  com- 
mission to  execute  a  penal  bond  conditioned  for  the  faithful  perform- 
ance of  their  contracts,  and  to  pay  a  license  fee,  is  unconstitutional, 
as  being  class  legislation,  and  as  an  unjustifiable  interference  with 
the  right  of  the  citizen  to  carry  on  legitimate  business.'  An  excep- 
tion of  dealers  in  grain,  live  stock,  and  dressed  meats  from  the  pro- 
visions of  an  act  requiring  commission  merchants  in  cities  of  more 
than  a  certain  population  to  be  licensed,  is  not  unconstitutional  as 
an  arbitrary  discrimination.* 

II.  Rights,  Duties  and  Liabiltties  ab  between  Factor  and 
,  jPeincipal 

Rights  and  Powers  of  Factor  as  to  Goods  Consigned  to  Him 

8.  Title  or  Interest  in  Goods. — Ordinarily  when  goods  are  con- 
signed to'  a  factor  for  sale  this  constitutes  a  bailment  for  salfe,  and 
not  a  sale  to  the  consignee,  and  the  title  remains  in  the  consignor 
until  tlie  goods  are  sold  to  a  bona  fide. purchaser  for  value.*     The 

% 

19.  Stone  v.  Waitt,  31  Me.  409,  52  2.  People  v.  Coolidge,  124  Mich.  664, 
Am.  Dee.  621;  Gaither  v.  Myrick,  9  83  N.  W.  594,  83  A.  S.  R.  352,  50 
Md.  118,  66  Am.  Dec.  316  and  note;   L.R.A.  493. 

Messier  v.  Amery,  1  Yeates  (Pa.)  533,  3.  Lasher  v.  People,  183  111.  226.  55 
1  Am.  Dec.  316  and  note.  N.  E.  663,  75  A.  S.  R.  103,  47  hJt.A. 

20.  Se«  CoNSTiiuTioNAL  Law,  vol.  802. 

6,  pp.  217,  221.  4.  Blood  v.  Palmer,  11  Me.  414,  26 

1.  State  V.  Wegener,  77  Minn.  483,  Am.  Dec.  547;  Barnes  Safe,  etc.,  Co. 

80  N.  W.  633,  778,  1134,  77  A.  S.  R.  v.  Bloch  Bros.  Tobacco  Co.,  38  W.  Va. 

681,  46  L.R.A.  442;  State  v.  Edwards,  158, 18  S.  E.  482,  45  A.  S.  R.  846  and 

94  Minn.  225, 102  N.  W.  697,  69  L.R.A.  note,  22  L.R.A.  850  and  note.     See 

667.  BAiiiMBNTS,  vol.  3,  p.  78. 
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goods  do  not  become  the  property  of  the  factor  or  liable  for  his  debts,'^ 
though  consigued  on  a  del  credere  commission/  and  if  sold  on  execu- 
tion to  pay  the  debts  of  the  factor  the  purchaser  gets  no  title  as 
against  the  consignor.'  The  factor  has  only  a  special  or.  qualified 
property  in  the  goods  consigned  to  him,*  sufficient  to  enable  him. 
to  carry  out  the  purposes  of  the  consignment*  and  to  protect  the 
interests  of  the  principal  as  against  third  persons,*"  and,  as  against 
his  principal,  the  factor's  right  is  liable  to  be  defeated  at  any  time 
by  the  principal  laying  advances  made  and  liabilities  incurred,  and 
reclaiming  possession  of  the  property.**  The  question  of  the  interest- 
of  the  factor  in  goods  consigned  to  him,  or  the  proceeds  thereof  to 
the  extent  of  his  lien  for  compensation  or  reimbursement,  is  treated 
elsewhere  in  this  article.*" 

9.  Insurance. — A  factor  having  goods  in  his  poasession  may  insure 
them  in  his  own  name,  and  to  their  full  value,*'  and  is  authorized 
to  receive  payment  of  the  amount  due  his  principal  on  the  policy,** 
but  he  is  not  bound  to  insure  in  the  absence  of  orders  to  that  effect, 
unless  the  usage  of  trade  or  the  habit  of  dealing  between  him  and 
his  principal  raises  such  obligation.*' 

10.  Sales  Generally. — ^The  relation  of  principal  and  factor  carries 
with  it  to  the  factor  the  possession  of  the  property  and  the  power 
to  sell  it,**  and  he  may  do  anything  not  inconsistent  with  such  gen- 
eral power  of  sale.*'    Like  any  other  agent  to  sell  he  has  undoubtedly 

5.  Lubert  v.  Chauviteau,  3  Cal.  458,  795;  Gage  v.  Allison,  1  Brev.  (S.  C.) 
58  Am.  Dec.  415;  Elgin  First  Nat.  495,  2  Am.  Dee.  682;  McGraft  v. 
Bank  v.  Schween,  127  lU.  573,  20  N.  E.  Rugee,  60  Wis.  406,  19  N.  W.  530,  5^ 
681, 11  A.  S.  R.  174;  Blood  v.  Palmer,  Am.  Rep.  378;  Beardsley  v.  Schmidt,. 
11  Me.  414,  26  Am.  Dec.  547;  McCul-  120  Wis.  405,  98  N.  W.  235,  102  A. 
lough  V.  Porter,  4  Watts  &  S.  (Pa.)  S.  R.  991. 

177,  39  Am.  Dec.  68  and  note;  Home  9.  See  infra,  par.  10  et  seq. 

Sowing  jMach.  Co.  v.  Sloan,  87  Pa.  St.  10.  Bonner  v.  Marsh,  10  Smedes  & 

438,  30  Am.  Rep.  376;  Peek  v.  Heim,  M.  (Miss.)  376,  48  Am.  Dec.  754.  See 

127  Pa.'  St.  500, 17  Atl.  984,  14  A.  S.  infra,  par.  32. 

R.  865;  Barnes  Safe,  etc.,  Co.  v.  Bloch  11.  McGraft  v.  Rugee,  60  Wis.  406, 

Bros.  Tobacco  Co.,  38  W.  Va.  1$8,  18  19  N.  W.  530,  50  Am.  Rep.  378. 

S.  J:.  482,  45  A.  S.  R.  846  and  note,  12.  See  infra,  par.  29  et  seq. 

22Ti.R.A.  850  and  note.  13.  Note:   58  Am.   Dec.  166. 

6.  Barnes  Safe,  etc.,  Co.  v.  Bloch  14.  Ballard  v.  Merchants'  Ins.  Co., 
Bros.  Tobacco  Co.,  38  W.  Va.  158,  18  9  La.  258,  29  Am.  Dec.  444.  See  gen- 
S.  E.  482,  45  A.  S.  R.  846  and  note,  erally,  Insubanck. 

22  L.R.A.  850  and  note.  15.  See  infra,  par.  20. 

7.  Barnes  Safe,  etc.,  Co.  v.  Bloch  16.  McCreary  v.  Gaines,  55  Tex.  485, 
IJros.  Tobacco  Co.,  38  W.  Va.  158,  18  40  Am.  Rep.  818;  Beardsley  v.  Schmidt, 
S.  E.  482,  45  A.  S.  R.  846,  22  L.R.A.  120  Wis.  405,  98  N.  W.  235, 102  A.  S. 
850  and  note.  R.  991.    And  see  supra,  par.  2. 

8.  Bonner  v.  Marsh,  10  Smedes  &  17.  Daylight  Burner  Co.  v.  Odlin,  51 
M.  (Miss.)  376,  48  Am.  Dec.  754;  But-  N.  H.  56,  12  Am.  Rep.  45;  Smith  v. 
Icr  V.  Dorman,  68  Mo.  298,  30  Am.  Rep.  Clews,  105  N.  Y.  283, 11  N.  E.  632,  59 
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the  power  to  do  whatever  is  necessary  and  usual  to  effect  a  sale,^' 
and  as  incident  to  such  general  authority  he  has  the  implied  ^ower 
to  fix  the  terms  of  sale,  including  the  time,  place  and  mode  of  deliv- 
ery,** and  the  price  of  the  goods,*"  and  the  time  and  mode  of  pay- 
ment,* subject,  of  course,  to  be  controlled  by  proof  of  the  mercantile 
us^age  in  such  trade  or  business.*  He  may  sail  in  his  own  name  • 
and,  in  the  aljsence  of  instructions  to  the  contrary,  may  receive  pay- 
ment of  the  price.*  While  there  is  some  conflict  in  the  adjudged 
( ;i>es  upon  the  question  of  the  authority  of  a  factor  to  sell  on  credit,*" 
ouie  decisions  holding  that  he  must  sell  for  cash  in  the  absence 
of  instructions  to  the  contrary,*  the  weight  of  modern  authority  is 
10  the  effect  that  he  may  sell  on  credit  unless  a  contrary  usage  is 
sliown,'  being  held  to  the  exercise  of  reasonable  care  in  the  case  of 
such  sales.*  He  must  not,  however,  unreasonably  extend  the  term 
of  credit,  and  must  use  due  diligence  to  ascertain  the  solvency  of 
the  purcha.=ier ;  •  but  if  he  exercises  proper  care  in  this  respect  and  the 
purchaser  afterwards  becomes  insolvent,  the  factor  is  not  chargeable 
with  the  loss.***    Instructions  from  the  principal  to  sell  only  for  cash 

Am.  Rep.  502;  Laussatt  t.  Lippincott,       6.  Johnson  v.  Totten,  3  Cal.  343,  58 

6  Serg.  &  R.  (Pa.)  386,  9  Am.  Dec.  Am.  Dec.  412. 

410.  7.  M.  M.  WaJker  Co.  v.  Dubuque, 

18.  Note:  58  Am.  Dec.  163.  Fruit,  etc.,  Co.,  113  la.  428,  85  N.  W. 

19.  Daylight  Burner  Co.  v.  0dlin,51  614,  53  L.R.A.  775;  Brown  v.  Funck, 
N.  H.  56, 12  Am.  Rep.  45.  89  Kan.  601,  132  Pac.  202,  Ann.  Cas. 

20.  Adams  v.  Capron,  21  Md.  186,  1915A  174  and  note;  Goodenow  v. 
83  Am.  Dec.  566;  Daylight  Burner  Co.  Tyler,  7  Mass.  36,  5  Am.  Dec  22  and 
V.  Odiin,  51N.  H.  56, 12  Am.  Rop.  45;  note;  Daylight  Burner  Co.  v.  OdJin, 
Conway  v.  Lewis,  120  Pa.  St.  215,  13  51  N.  H.  56, 12  Am.  Rep.  45;  Laussatt 
Atl.  826,  6  A.  S.  R.  700  and  note.  v.  Lippincott,  6  Serg.  &  R.  (Pa.)  386, 

1.  Daylight  Burner  Co.  v.  Odlin,  51  9  Am.  Dee.  440;  McConnioo  v.  Curzen, 
N.  H.  56, 12  Am.  Rep.  45;  Laussatt  v.  2  Call  (Va.)  358,  1  Am.  Dec.  540. 
Lippincott,  6  Serg.  &  R.  (Pa.)  386,  9       Note:  58  Am.  Deo.  162. 

Am.  Dec.  440  (holding  that  the  factor  8.  M.  M.  Walker  Co.  v.  Dubuque 

may  receive  in  pajonent  nbtes,  or  any  Fniit,  etc.,  Co.,  113  la.  428,  85  N.  W. 

!  iiid  of  property).  614,  53  L.R.A.  775;  Brown  v.  Funck, 

2.  Daylight  Burner  Co.  v.  Odlin,  51  89  Kan.  601,  132  Pac.  202,  Ann.  Cas. 
N.  H.  56, 12  Am.  Rep.  45.  And  sec  in-  1915A  174  and  note;  Goodenow  v. 
fra,  par.  14.  Tylor,  7  Mass.  36,  5  Am.  Dec.  22. 

3.  Miller  v.  Lea,  35  Md.  396,  6  Am.  Note:  58  Am.  Dec.  162. 

Rep.  417;  Delafield  v.  Smith,  101  Wis.       9.  M.  M.  Walker  Co.  v.  Dubuque 

664,  78  N.  W.  170,  70  A.  S.  R.  938;  Fruit,  etc.,  Co.,  113  la.  428,  85  N.  W. 

Beardsley  v.  Schmidt,  120  Wis.  405,  614,  53  L.R.A.  775;  Brown  v.  FuncK, 

98  N.  W.  235, 102  A.  S.  R.  991.  89  Ivan.  601,  132  Pac.  202,  Ann.  Caa. 

4.  Butler  V.  Dorman,  68  Mo.  298,' 30  1915A  174  and  note;  Van  Alen  v. 
Am.  Rep.  795;  Daylight  Burner  Co.  v.  Vanderpool,  6  Johns.  (N.  Y.)  69,  5 
Odlin,  51  N.  H.  56,  12  Am.  Rep.  45;  Am.  Dec.  192. 

Golden  v.  Levy,  4  N.  C.  141,  6  Am.       10.  Greely    v.    Bartlett,    1    Greeni; 

Dec.  555;  Girard  v.  Taggart,  5  Soi-g.  &  (Me.)  172,  10  Am.  Dec.  54;  Goodenow 

R.    (Pa.)    19,   9   Am.    Dec,   327.  v.  Tyler,  7  Mass.  36,  5  Am.  Dee.  22 

5.  Daylight  Burner  Co.  v.  Odlin,  51  and  note;  James  v.  McCredie,  1  Bay 
N.  IL  56,  12  Am.  Rep.  45.  (S.  C.)  294,  1  Am.  Dec.  617. 
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roust  of  course  be  obeyed  by  the  factor.**  A  factor  cannot,  however, 
bind  his  principal  by  a  disposition  of  his  property  out  of  the  ordi- 
nary course  of  business,**  and  he  cannot  exchange  or  barter  his  priii- 
tipal's  property  under  a  simple  authority  to  sell  it;  *'  nor  can  ho 
transfer  such  property  in  payment  of  his  own  debts.**  Where,  on 
a  sale  by  a  factor,  a  bill  of  parcels  is  delivered  to  the  purchaser, 
stating  him  to  be  such,  the  acceptance  of  the  bill  is  a  recognitiun 
by  the  purchaser  of  the  factor's  authority  to  sign  his  name,  and  the 
bill  is  a  sufficient  memorandum  of  the  contract  to  take  the  case  out 
of  the  statute  of  frauds.** 

11.  Warranty  of  Goods  Sold. — According  to  some  authorities  a 
fartor  or  general  selling  agent  has  implied  authority  to  warrant  tlie 
j-oundness  of  the  article  sold  when  such  is  the  usage,*"  but  there  are 
Dther  decisions  to  the  effect  that  a  factor  or  commission  merchant 
has  no  implied  power  to  undertake  that  goods  are  in  any  respect 
other  than  or  different  from  what  they  actually  are,  and  if  he  goes 
l)eyond  his  authority  and  warrants  the  quality  of  the  goods,  the 
warranty  will  be  his  own,  and  he  will  be  personally  liable  fof  its 
breach.*'  Conceding  the  power  to  warrant  the  quality  of  goods,  yet, 
in  the  absence  of  any  evidence  of  a  usage  to  that  effect,  it  has  been 
held  that  nothing  short  of  an  express  authority  conferred  on  him 
by  his  principal  will  empower  the  factor  to  bind  his  principal  by  a 
warranty  that  goods  sold  by  him  will  remain  in  good  condition 
during  a  contemplated  shipment  of  them  by  the  purchaser.*®  A 
factor  cannot  bind  his  principal  by  submitting  to  arbitration  a  claim 
for  damages  arising  out  of  an  alleged  breach  of  implied  warranty 
of  quality  of  the  thing  sold.*' 

11.  See  infra,  par.  18.  S.  R.  95,  2!)  L.R.A.(N.S.)  252;  Miller 

12.  Romeo  v.  Martucei,  72  Conn.  v.  Schneider.  19  La.  Ann.  300,  92  Am. 
504,  45  Atl.  1,  99,  77  A.  S.  R.  327,  47  Dec.  535;  Benny  v.  Rhodes,  18  Mo. 
L.R.A.  601.    See  infra,  par.  38.  147,  59  Am.  Deo.  293;  Benny  v.  Peg- 

13.  Liebhardt  v.  Wilson,  38  Colo.  1,  ram,  18  Mo.  191,  59  Am.  Dec.  298. 

88  Pac.  173, 120  A.  S.  R.  97;  Romeo  v.  15.  Batturs  v.  Sellers,  5  Har.  &  J. 

-Martucei,  72  Conn.  504,  45  Atl.  1,  99,  (Md.)  117,  9  Am.  Dec.  492. 

77  A.  S.  R.  327,  47  L.R.A.  601;  Mc-  16.  Upton  v.  Suffolk  County  Mills, 

Carfhy  v.  Cr.-iwford.  238  111.  38,  86  N.  11  Cush.  (Mass.)  586,  59  Am.  Dec.  163. 

E.  750,  128  A.  S.  R.  95,  29  L.R.A.  See  generally,  Pbikcipal  and  Agent; 

(N.S.)    252:   Trudo  v.  Anderson,  10  Sales. 

Mich.  357,  81  Am.  Dec.  7!)o  and  note;  17.  Argersinger    V.     MacNaughton, 

McCreary  v.  Gaines,  55  Tex.  485,  40  114  N.   Y.   535,   21   N.   E.   1022,   11 

Am.  Rep.  818.  A.  S.  R.  687  and  note. 

Note:  58  Am.  Dec.  163.  la  Upton  v.  Suffolk  County  Mills, 

14.  Warner  v.  Martin,  11  How.  209,  11  Cush.  (Mass.)  586,  59  Am.  Dec. 
13  U.  S.   (L.  ed.)   667;  Liebhardt.  v.  163. 

Wilson,  38  Colo.  1,  88  Pac.  173,  120       19.  Camochan   ▼.   Gould,  1   Bailey 
A.  S.  R.  97;  Romeo  v.  Martucei,  72  L.  (S.  C.)  179,  19  Am.  Dec.  668.  See 
Conn.  504,  45  Atl.  1,  99,  77  A.  S.  R.  Aruitratiom  ako  Award,  vol.  2,  p. 
327, 47  L.R.A.  601 ;  MeCarthv  v.  Craw-  356  at  acq. 
ford,  238  III.  38,  86  N.  E.  750,  128  A. 
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12.  Pledges  Generally. — It  is  the  well  established  common  law 
rule,  prevailing  both  in  England  and  in  this  country,  except  as  far 
as  modified  by  statute,  that  a  factor  cannot  pledge  for  his  own  private 
use  or  benefit  the  goods  of  his  principal  consigned  to  him  for  sale. 
Though  the  factor  has  possession  and  apparent  ownership  no  right 
or  title  passes  to  the  pledgee,  and  the  true  owner  can  recover  his 
property."  Nor  does  the  fact  that  the  pledge  is  made  in  some  man- 
ner other  than  by  delivery  of  the  goods  in  specie  operate  in  any 
way  to  prevent  the  application  of  the  general  rule.  Thus  it  hau 
been  held  to  apply  to  pledges  of  warehouse  receipts,  to  cases  of  indorse- 
ment and  delivery  of  a  bill  of  lading,  and  to  pledges  of  like  symbols 
of  title.*  There  are,  however,  authorities  which  modify  the  general 
rule  just  stated  to  the  extent  of  holding  that  a  factor  may  pledge 
his  principal's  goods  for  the  payment  of  duties  and  other  charges 
on  the  goods,*  and  that  a  factor  who  has  a  lien  on  the  goods  of  his 
principal  may  deliver  them  over  to  a  third  person  as  a  security  to 

20.  Warner  v.  Martin,  11  How.  209,  Dec.  440;  Bowie  v.  Napier,  1  McCord 
13  U.  S.  (L.  ed.)  667;  Mechanics',  etc.,  L.  (S.  C.)  L  10  Am.  Dec  641;  Ma- 
ins. Co.  V.  Kiger,  103  U.  S.  352,  26  U.  Creary  v.  Gaines,  55  Tex.  485,  40  Aiu 
S.  (L.  ed.)  433;  Allen  v.  St  Louis  Nat.  Rep.  818;  Bigelow  v.  Walker,  24  Vt. 
Bank,  120  U.  S.  20,  7  S.  Ct.  460,  30  149,  58  Am.  Dec.  156  and  note. 
U.  S.  (L.  ed.)  573;  Bott  v.  McCoy,  20  Notes:  58  Am.  Dec.  163,  164;  Ann. 
Ala.  578,  56  Am.  Dec.  223;  Commercial  Cas.  1913C  1290. 
Bank  V.  Hurt,  99  Ala.  130, 12  So.  568,  See  infra,  par.  38.    And  see  gener- 
42  A.  S.  R.  38  and  note,  19  L.R.A.  ally,  Plbmb. 

701  and  note;  Commercial  Bank  v.  Lee,  1-  Allen  v.  St.  Louis  Nat.  Bank,  120 
99  Ala.  493, 12  So.  572, 19  L.R.A.  705;  U.  S.  20,  7  S.  Ct.  460,  30  U.  S.  (L. 
Wright  V.  Solomon,  19  Cal.  64,  79  ed.)  573;  Commercial  Bank  v.  Hurt, 
Am.  Dec.  196  and  note  (holding  that  99  Ala.  130, 12  So.  568, 42  A.  S.  R.  38, 
this  rule  applies  not  only  to  a  technical  19  L.R.A.  701 ;  Commercial  Bank  v. 
factor  whose  only  business  is  to  sell  Lee,  99  Ala.  493, 12  So.  572, 19  L.R.A. 
goods  consigned  to  him,  but  also  to  a  705;  Wright  v.  Solomon,  19  CaL  64, 
factor  who  at  the  same  time  does  busi-  79  Am.  Dec.  196. 
ness  on  his  own  account,  and  overrul-  Note:  Ann.  Cas.  1913C  1297. 
ing  Horr  v.  Barker,  11  Cal.  393,  70  Am.  An  indorsement  of  warehouse  re- 
Dec.  791,  and  other  early  California  ceipts  as  collateral  for  a  note  stating 
decisions  limiting  the  rule  to  technical  that  the  property  has  been  advanced 
factors) ;  Hayes  v.  Campbell,  55  Cal.  upon  by  the  indorser  to  its  full  value, 
421,  36  Am.  Rep.  43;  Romeo  v.  Mar-  which  is  accompanied  by  the  receipts 
tucci,  72  Conn.  504,  45  Atl.  1,  99,  77  showing  on  their  face  that  a  third 
A.  S.  R.  327,  47  L.R.A.  601;  Macon  person,  whose  name  is  marked  on  the 
First  Nat.  Bank  v.  Nelson,  38  Ga.  391,  property,  was  the  shipper,  is  sufficient 
95  Am.  Dec.  400  and  note;  McCarthy  notice  that  the  indorser  is  not  the 
V.  Crawford,  238  111.  38,  86  N.  E.  750,  owner  to  put  the  pledgee  on  inquiry 
123  A.  S.  R.  95,  29  L.R.A.  (N.S.)  252;  as  to  the  rights  of  the  true  owner. 
Louisville  First  Nat.  Bank  v.  B^vce,  78  Commercial  Bank  v.  Lee,  99  Ala.  403, 
Ky.  42,  39  Am.  Rep.  198;  Miller  v.  12  So.  572, 19  L.R.A.  705. 
Schneider,  19  La.  Ann.  300,  92  Am.  Generally  as  to  the  rights  of  bona 
Dec.  635;  Bailey  v.  Colby,  34  N.  H.  fide  purchasers  of  bills  of  lading,  see 
29,  66  Am.  Dec.  752;  Laiissatt  v.  Lip-  Biixs  OP  Ladiko,  vol.  4,  p.  35  et  seq. 
pincott,  6  Serg.  &  R.  (Pa.)  386,  9  Am.  2.  Note:  58  Am.  Dec.  163. 
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the  extent  of  his  lien,  and  may  appoint  such  person  to  keep  possession 
of  the  goods  for  him.  In  that  case,  the  principal  must  tender  the 
amount  of  the  lien  due  to  the  factor  before  he  can  be  entitled  to 
recover  back  the  goods  so  pledged .•  The  right  of  the  principal  to 
ratify  the  act  of  his  factor  in  pledging  goods  is  treated  elsewhere,* 
aa  is  the  estoppel  of  one  intrusting  goods  to  another  and  conferring 
upon  him  the  indicia  of  ownership  to  deny  the  right  of  the  latter 
to  pledge  such  goods.* 

13.  Factors'  Acts  as  Affecting  Right  to  Pledge. — ^The  hardship 
produced  by  the  common  law  rule  gave  rise  to  the  passage  in  Eng- 
land of  the  so-called  "factors'  act,"  which  provides  in  substance  that 
any  agent  intrusted  with  goods  or  with  the  documents  of  title  thereto 
shall  be  deemed  the  owner  thereof,  so  far  as  to  give  validity  to  any 
contract  by  way  of  pledge,  lien,  or  security  bona  fide  made  by  any 
person  with  such  agent,  as  well  as  for  advances  or  payments  made 
upon  the  security  of  the  goods  or  documents,  and  such  contract 
shall  be  binding  upon  the  owner  of  such  goods,  and  all  persons  inter- 
ested therein,  notwithstanding  the  person  claiming  the  pledge  or 
lien  may  have  notice  that  the  person  with  whom  the  contract  is 
made  is  only  an  agent."  Factors'  acts  have  also  been  enacted  in  a 
number  of  the  states  of  this  country,^  and  under  some  of  these  the 
common  law  rule  has  been  departed  from  entirely;  and  by  making 
a  factor  or  agent's  possession  such  evidence  of  ownership  as  to  enable 
him  to  do  all  acts  which  the  true  owner  might  do,  the  statutes  halve 
practically  left  an  owner  to  use  his  precautions  in  the  selection  of 
agents  or  factors,  making  him  responsible  for  their  acts,  and  pro- 
tecting bona  fide  persons  in  any  transaction  fairly  effected  with  the 
apparent  owner.'  In  other  jurisdictions,  however,  if  the  pledgee 
knew  that  the  goods  were  owned  by  a  principal,  he  will  not  be  pro- 
tected and  the  principal  may  recover  in  replevin  without  repa3rment 
of  the  loan.'    Numerous  decisions  support  the  proposition  that  factors' 

8.  Warner  v.  Martin,  11  How.  209,  13  U.  S.    (L.  ed.)    687    (citing  New 

13  U.  S.  (L.  ed.)  667;  Hayes  v.  Camp-  York    Stat.);    Commercial    Bank    v. 

bell,  55  Cal.  421,  36  Am.  Rep.  43;  Hurt,  99  Ala.  130,  12  So.  568,  42  A. 

Louisville  First  Nat.  Bank  v.  Boyce,  S.  R.  38  and  note,  19  L.R.A.  701  and 

78  Ky.  42,  39  Am.  Rep.  198;  Bailey  note;  Commercial  Bank  v.  Lee,  99  Ala. 

V.  Colby,  34  N.  H.  29,  66  Am.  Dec.  493, 12  So.  572,  19  L.R.A.  705;  Davia 

752  and  note.  v.  Russell,  62  Cal.  611,  28  Am.  Rep. 

Notes:  58  Am.  Dec.  164;  Ann.  Cas.  647;  Commercial  Bank  v.  J.  K.  Arms- 

1913C  1298.  by  Co.,,  120  Ga.  74,  47  S.  E.  589,  65 

4.  See  infra,  par.  15.  L.R.A.  443;  Soltan  v.  Qerdan,  119  N. 

6.  See  infra,  par.  38.  T.  380,  23  N.  E.  864, 16  A.  S.  R.  843. 

6.  Weiner  v.  Harris  [1910]  1  E.  B.       Notes:  58  Am.  Deo.  165;  Ann.'  Cas. 
(Eng.)  285, 18  Ann.  Cas.  87  and  note.  1913C  1300. 

Notes:  58  Am.  Dee.  165;  Ann.  Cas.       8.  Note:  Ann.  Cas.  1913C  1300. 
1913C  1299.  9.  Notes:  68  Am.  Dee.  166;  Ana. 

7.  Warner  v.  Martin,  11  How.  209,   Cas.  1913C  1301. 
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acts  have  no  application  to  any  other  than  mercantile  transactions ;  *" 
that  the  generality  of  the  terms  "any  agent,  or  factor  intrusted  with 
goods,  merchandise,"  etc.,  must  be  taken  in  a  restricted  sense;  and 
that  while  every  person  intrusted  by  the  owner  with  the  care,  storage, 
or  carriage  of  goods  is,  in  one  sense,  an  "agent  intrusted  with  goods," 
yet  he  is  not  an  agent  within  the  meaning  of  the  statutes;  that  is, 
the  term  includes  only  persons  whose  employment  corresponds  to 
that  of  some  known  kind  of  commercial  agent.**  In  several  juris- 
dictions in  the  United  States  where  the  possession  of  the  goods  is 
relied  on  to  bring  the  transaction  within  the  factors'  acts,  it  has  been 
held  that  the  goods  must  have  been  intrusted  to  the  agent  "for  the 
purpose  of  sale,"  the  statute  so  providing; "  and  that  it  is  not  suffi- 
cient that  they  were  intrusted  to  a  mere  commercial  agent  or  to 
one  whose  business  it  was  to  make  Rales  of  goods.  So  it  has  been 
held  that  one  who  obtains  property  in  order  to  deliver  it  to  another, 
to  whom  he  claims  to  have  sold  it  as  a  broker,  but  who  has  in  fact 
made  no  such  sale,  and  intends  to  appropriate  the  property  to  his 
own  use,  can  confer  no  title  upon  any  other  person,  whether  an  inno- 
cent purchaser  from  him  or  not,  at  the  common  law  or  under  a 
factors'  act;  and  a  delivery  order  is  not  documentary  evidence  of  the 
title  nor  is  the  broker  one  intrusted  with  the  possession  of  property 
for  the  purpose  of  sale  within  the  meaning  of  the  act.**  Of  course 
factors*  acts  are  only  designed  to  protect  third  persons  dealing  with 
factors,  and  do  not  affect  the  liability  of  factors  to  their  principals 
for  a  wrongful  pledge.** 

14.  Usage  and  Custom  as  Determining  Extent  of  Authority. — 
The  well  established  rule  that  usage  in  many  cases  constitutes  the  law, 
and  that  contracts  must  be  construed  with  reference  to  the  usage  of 
trade  or  business  to  which  they  relate,*'  applies  to  the  relation  of 
factor  and  principal,  and  the  extent  of  a  factor's  powers  as  well  as  his 
duties  and  liabilities  may  be  defined  by  usage,**  providing  such  usage 
be  reasonable,*'  and  not  contrary  to  well  established  principles  of 

10.  Note:  Ann.  Caa.  1913C  1299.  merchandise  broker  to  sell,  not  below 

11.  Weiner  v.  Harris  [1910]  1  K.  B.  a  fixed  price,  and  to  deliver  them  and 
(Eng.)  285,  18  Am.  Dec.  87  and  note,  receive    payment,    and    he    deposited 

12.  Levi  v.  Booth,  58  Md.  305,  42  them,  in  accordance  with  a  usage,  with 
Am.  Rep.  332.  a  commission  merchant,  connected  with 

Note:  18  Ann.  Caa.  91.  an   auctioneer,   taking  his   notes   for 

18.  Soltau  V.  Qerdau,  119  N.  T.  380,  them,  and  some  of  them  were  after- 

23  N.  E.  864,  16  A.  S.  R.  843.  wards  sold  below  the  price  named,  it 

14.  Note:  58  Am.  Deo.  166.     And  was  held  that  the  deposit  bound  the 
lee  infra,  par.  26.  principal,  and 'that  he  could  not  bring 

15.  See  generally,  Usages  and  Cus-  trover  for  the  goods.    Laussatt  v.  Lip- 
TOiis.  pincott,  6  Serg.  &  R.  (Pa.)  386,  9  Am. 

16.  Note:  68  Am.  Dee.  162.   And  see  Dee.  440  and  note. 

ropra,  par.  10.  17.  Barksdale  v.  Brown,  1  Nott  & 

Whew   g»ods  were  intrusted  to   a   McC.  (S.  C.)  517,  9  Am.  Doc.  720. 
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law  or  good  morals.^*  Existence  of  custom  ot  long  standing  will 
not,  however,  preclude  parties  from  so  contracting  £at  it  shall  not 
affect  their  rights  in  the  particular  case ;  ^*  and  no  usage  will  warrant 
a  factor  in  departing  from  the  instructions  of  his  principal.*"  It  has 
been  said  that  usage  will  not  relieve  a  factor  from  a  duty  or  liability 
which  the  law  would  otherwise  impose  upon  him,  unless  he  shows 
the  principal  had,  or  ought  to  have  had,  knowledge  of  such  usage,  or 
consented  to  that  mode  of  doing  business ;  *  but  on  the  other  hand  there 
are  decisions  to  the  effect  that  a  consignor  is  bound  to  notice  a  usage 
of  long  standing,  general  and  uniform,  at  the  place  to  which  the  prop- 
erty is  consigned  for  sale,  controlling  as  to  time  of  payment  upon  a 
sale  for  cash,  and  the  operation  of  the  custom  will  not  be  affected  by 
his  ignorance  in  fact  upon  the  subject.*  Evidence  of  custom  must 
show  certain  and  uniform  usage,  and  if  it  is  contradictory,  and  fails 
to  do  this,  it  is  insufficient  to  establish  the  validity  of  the  custom.* 

15.  Ratification  by  Principal. — As  in  other  cases  involving  the 
relation  of  principal  and  agent,*  the  unauthorized  acts  of  a  factor  in 

■  dealing  with  the  property  of  his  principal  may  be  expressly  or  im- 
pliedly ratiffed  by  the  principal.  Thus,  for  instance,  where  a  factor 
sells  contrary  to  instructions,  and  the  principal,  upon  being  informed 
of  the  sale  by  the  factor,  draws  the  entire  proceeds  of  the  sale,  he  will 
be  held  to  have  ratified  the  sale  and  cannot  recover  for  the  loss  suf- 
fered thereby;  '  and  the  receiving  without  objection  accounts  of  sales 
made  on  credit  is  a  waiver  of  previous  instructions  to  sell  for  casli, 
and  the  factor  may  afterwards  presume  that  he  has  a  right  to  malce 
further  sales  on  credit.*  So  the  violation  of  the  factor's  authority  by 
pledging  his  principal's  goods  being  injurious  to  the  rights  of  tlie 
principal  alone,  he  may  ratify  or  confirm  such  act  at  his  pleasure;  and 
if  he  is  content  therewith,  no  one  else  can  complain.'  The  ratification 
by  the  principal  of  the  agent's  acts  or  omissions,  in  order  to  bo  bind- 
ing, must,  however,  be  made  with  full  knowledge  of  the  facts.* 

16.  Delegation  of  Authority. — As  a  factor  is  selected  for  his  skill 
and  discretion,  he  cannot  ordinarily  delegate  his  authority  to  another 
so  as  to  raise  a  privity  between  that  other  and  his  principal,'  and  it 

18.  Liebhardt  v,   Wilson,   38   Colo.       5.  Comer  v.  Way,  107  Ala.  300,  19 
I,  88  Pac.  173, 120  A.  S.  R.  97;  Gwyn  So.  966,  54  A.  S.  R.  93;  Meyer  v.  M«r- 
V.  Richmond,  etc.,  R.  Co.,  85  N.  C.  429,  gan,  51  Miss.  21,  24  Am.  Rep.  617. 
39  Am.  Rep.  708.  6.  Note:  58  Am.  Dec.  160. 

19.  Deshler  v.  Beers,  32  111.  3G8,  83       7.  Bott  v.  McCoy,  20  Ala.  578,  56 
Am.  Dec.  274  and  note.  Am.  Dec.  223. 

20.  See  infra,  par.  18.  8.  Vincent  v.  Rather,  31  Tex.  77,  98 

1.  Note:  58  Am.  Dec.  162.  Am.  Dec.  516  and  note. 

2.  Deshler  v.  Beers,  32  111.  368,  83       9.  Warner  v.  Martin,  11  How.  209, 
Am.  Dec.  274.  13  U.  S.  (L.  ed.)  667;  Gaither  v.  My- 

3.  Desha  v.  Holland,  12  Ala.  513,  rick.  9  Md.  118,  66  Am.  Dec.  316. 
46  Am.  Dec.  261  and  note.  Notes:  58  Am.  Dec.  162;  50  A.  8. 

4.  See    generally,    Pbincipal    and  R.  117;  Ann.  Cas.  1915D  9. 
Agent. 
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has  been  held  that  a  sale  of  goods  consigned  to  a  factor  by  a' third 
person,  under  the  factor's  delegation  of  authority  but  without  the 
principal's  consent  or  a  usage  of  trade,  is  a  conversion  by  the  factor, 
and  the  principal  may  either  sue  in  trover,  grounding  his  action  on 
the  tort,  or  waive  the  tort  and  recover  the  value  of  the  goods  in  an 
action  of  assumpsit  based  upon  the  breach  of  the  implied  contract.*" 
Power  may,  however,  be  expressly  conferred  upon  a  factor  to  employ 
a  subagent,  or  it  may  be  impliedly  conferred  in  cases  of  necessity,  or 
where  the  nature  of  the  business  requires  it.**  While  the  general 
rule  is^as  just  stated  there  are  decisions  to  the  effect  that  the  maxim 
that  an  agent  cannot  delegate  his  authority  to  a  subagent  is  not  of 
universal  application  to  factors  and  commission  merchants,  and  can 
only  be  invoked  by  the  principal  when  sought  to  be  charged  by  the 
act  of  the  subagent.*' 

Duties  and  Liabilities  of  Factor  to  Principal 

17.  Exercise  of  Good  Faith,  Care  and  Diligence  Generally. — It 
cannot  be  doubted  that  an  element  of  a  fiduciary  nature  enters  into 
the  obligation  of  the  factor — an  element  different  from  that  which 
exists  in  case  of  vendor  and  purchaser  ^* — and  it  follows  that  a  factor 
must  act  in  good  faith  towards  his  principal.**  A  factor  cannot  unite 
ilie  opposite  characters  of  buyer  and  seller,  unless  the  relation  with 
his  principal  has  been  dissolved  or  there  is  a  deliberate  agreement 
between  them  to  that  effect,**  and  he  cannot  sell  property  intrusted 
to  his  care  to  a  copartnership  of  which  he  is  a  member.*'  The  prin- 
cipal may,  however,  if  he  so  elects,  treat  a  purchase  by  the  factor  as 
valid,  and  maintain  an  action  for  goods  sold  and  delivered  against 
the  factor  as  purchaser.*'  A  factor  cannot  act  as  agent  both  for  the 
seller  and  buyer,  or  deny  his  principal's  title ;  he  is  bound  to  assume 
that  his  principal  is  the  owner  of  the  goods,  and  his  allegiance  is 
alone  due  to  his  principal.**  In  addition  to  his  obligation  to  act  in 
good  faith  toward  his  principal,  a  factor  is  bound  to  use  reasonable  or 
ordinary  care,  diligence,  and  prudence  in  his  employment,  and  is 

10.  Note:  50  A.  S.  R.  117.    And  see   Md.  118,  66  Am.  Dec.  316 

infra,  par.  26,  39.  14.  Keighler  v.  Savage  Mfg.  Co.,  12 

11.  Gaither  v.  Myrick,  9  Md.  118,  66   Md.  383,  71  Am.  Dec.  600;  Vincent  v. 
Am.  Dec.  316.  Rather,  31  Tex.  77,  98  Am.  Dec.  516. 

Notes:  58  Am.  Dec.  162;  50  A.  S.   And  see  cases  cited  in  preceding  note. 
R.  117.  Note :  58  Am.  Dec.  161. 

See  generally  Pbinctpal  and  Agent.       15.  Keigler  v.  Savage  Mfg.  Co.,  12 

12.  Note:  50  A.  S.  R.  117.  Md.  383,  71  Am.  Dee.  600. 

13.  Stock  Yards  Bank  v.  Gillespie,-      Note:  80  A.  S.  R.  563. 
137  U.  S.  411,  11  S.  Ct.  118,  34  U.  S.       16.  Note:  80  A.  S.  R.  563. 

(L.  ed.)    724;   Qreely  v.  Bartlett,  1       17.  Sims  v.  Miller,  37  S.  C.  402,  16 
Greenl.   (Me.)   172,  10  Am.  Dec.  54;    S.  E.  155,  34  A.  S.  R.  762. 
Folsom  V.  Mussey,  8  Greenl.  (Me.)  400,       Note:  58  Am.  Dec.  161. 
23  Am.  Dec.  522;  Gaither  v.  Myrick,  9       18.  Note:  58  Am.  Dec.  161. 
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liable  for  the  want  of  its  exercise  in  this  degree,  but  no  further.^*  The 
measure  of  care  and  diligence  required  of  a  factor  in  conducting  the 
business  of  his  principal  is  that  which  a  prudent  business  man  would 
exercise  in  the  management  of  his  own  affairs,***  and  he  is  not  liable 
for  an  error  in  judgment  where  his  instructions  give  him  discretion 
as  to  selling.^  If  he  is  guilty  of  fraud  or  gross  negligence  a  factor 
forfeits  all  claim  to  compensation  for  his  services.* 

18.  Obedience  to  Instructions  Generally. — It  is  a  general  rule  that 
factors,  like  other  agents,  must  obey  the  instructions  of  their  prin- 
cipals; and  while  these  instructions  are  generally  given  in  reference 
to  the  time  and  manner  of  sale,  yet  the  rule  applies  equally  to  other 
directions  by  the  principal  to  the  factor.*  If  the  instructions  are  to 
sell  on  arrival,  the  factor  is  bound  to  do  so,  and  if  he  postpones  sell- 
ing, he  will  be  liable  for  any  loss  sustained  through  a  fall  in  prices.* 
The  factor  is  responsible  for  the  price  of  goods  to  be  sold  for  cash, 
if  be  sells  them  on  credit,  and  it  is  now  generally  held  that  a  usage 
to  the  effect  that  a  sale  on  a  short  credit  shall  be  considered  a  cash 
sale  is  unavailing.'  If  a  factor,  having  sold  goods  of  his  principal, 
be  ordered  by  him  not  to  deliver  them  to  the  buyer,  while  they  are 
still  in  transitu,  there  being  doubts  as  to  the  buyer's  insolvency,  and 
the  factor  delivers  them  notwithstanding  such  order,  and  wiUiout 
receiving  security,  he  will  be  responsible  to  the  principal  for  the 
loss  sustained  by  reason  of  the  buyer's  insolvency.*  The  conduct  of 
the  factor  in  disobeying  his  instructions  may  of  course  be  ratified, 
either  expressly  or  impliedly,  by  the  principal.'  The  measure  of 
damages  recoverable  from  a  factor  for  noncompliance  with  instruc- 
tions is  treated  elsewhere  in  this  article.* 

19.  Deshler  v.  Been,  32  HI.  368,  83     '  2.  Note:  58  Am.  Dec.  161.    And  see 
Am.  Dec  274;  Qreely  v.  Bartlett,  1   infra,  par.  28. 

Oreenl.  (Me.)  172,  10  Am.  Dec.  54;  3.  Brown  v.  Massachusetts  Mut.  L. 

Folsom  V.  Mussey,  8  Greenl.  (Me.)  400,  Ins.  Co.,  59  N.  H.  298,  47  Am.  Rep. 

23  Am.  Dec.  522;  Stone  v.  Waitt,  31  205;  Bliss  v.  Arnold,  8  Vt.  252,  30  Am. 

Me.  409,  62  Am.  Dec.  621;  Gaither  v.  Y^\*ll>  A**''*^^-  SS'^  ^  ^™^ 

Myrick,  9  Md.  118,  66  Am.  Dec.  316  ^^I'l^'J^'^^^f^j^^  V   ,«„    „ 

and  note;  Van  Alen  v.  Vanderpool,  6  .  *•  ^""^^l-  ^°*'  ^  N.  Y.  186,  57 

Johns.  (N.  Y.)  69,  5  Am.  Dec.  192;    ■*™-  :^^°;  "/f         „  ,   xt  ..    ^ 

TT  u  o*    I,    L     Q«  n>»  aoo  Ko       ^-  Barksdale  v.  Brown,  1  Nott.  ft 

Usbome  V.  Stephenson,  36  Ore.  328,  58    w.  p    la    r  \  ni'r   a   k^    t\^    Ton. 

^^  ^P^'  ?  \^:^-  J,  't  7t  oa  B«sa  V.  Arnold,  8  Vt.  252,  30  Am.  Dec 
432;  Vmcent  v.  Bather,  31  Tex.  77,  98  4gy  j,^^  ^jjg 

Am.  Dec   516;   Howatt  v.   Davis,  5  Note :  Ann.  Cas.  1915A  177. 

Munf.  (Va.)  34,  7  Am.  Dec  681.  g.  Howatt  v.  Davis,  6  Munf.  (Va.) 

Note :  58  Am.  Dec  161.  ^4,  7  Am.  Dec  681  and  note.    Gener- 

20.  Deshler  v.  Beers,  32  111.  368,  83  ally  as  to  vendor's  right  of  stoppagv 
Am.  Dec  274.  in  transitu,  see  Sales. 

Note:  68  Am.  Dee.  161.  7.  See  supra,  par.  15. 

1.  Note:  58  Am.  Dec  161.  8.  See  infra,  par.  26. 
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19.  When  Deviation  from  Instructions  Justifiable. — ^In  extraordi- 
nary emergencies  a  factor  is  permitted  to  deviate  from  his  instruc- 
tions in  order  to  protect  his  principal,'  and  cases  may  and  often  do 
arise  where  a  literal  conformation  to  their  terms  would  defeat  the 
objects  of  the  agency.*"  Thus  it  has  been  held  that  an  order  to  a 
factor  to  sell  at  once,  accepting  a  certain  offer,  will  not  authorize 
him  to  sell  upon  credit  to  a  party  known  to  him  to  be  irresponsible.** 
While  the  mere  fact  that  factors  who  have  received  insianictions  not 
to  sell  below  a  certain  price  or  before  a  certain  time  have  made 
advances  on  the  goods  and  wish  to  sell  in  order  to  protect  themselves, 
will  not  authorize  them  to  sell  for  a  less  price  or  at  a  time  other  than 
that  fixed  by  their  principals,*'  it  has  been  generally  held  that  the 
factors  may  sell  upon  notifying  their  principals  to  repay  the  advances 
within  a  reasonable  time,**  and  there  are  decisions  to  the  effect  that 
a  factor  has  entire  discretion  as  to  the  time,  price,  and  place  of  sale, 
and  is  not  limited  by  positive  instructions,  where  he  has  made  advanc&e 
upon  consignments,  and  the  disposal  thereof  becomes  necessary  to 
protect  himself  against  loss.**  So,  if  a  factor  is  directed  to  sell,  and 
it  is  manifest  or  reasonably  probable  that  upon  the  terms  his  security 
will  be  impaired  or  he  wUl  be  prejudiced  thereby,  it  has  been  held 
that  he  may  lawfully  disregard  his  instructions.** 

20.  Safekeeping  and  Insurance  of  Goods. — ^There  is  an  implied 
agreement  that  factors  or  commission  merchants  will  store  in  a  safe 
manner  and  sell  to  the  best  advantage  goods  consigned  to  them,  upon 
payment  of  a  fair  consideration  for  their  services;  and,  when  acting 
as  warehousemen,  they  must  use  due  diligence  and  every  reasonable 
precaution  to  protect  and  preserve  goods  consigned  to  them.**  Accord- 
ing to  some  authorities  a  factor  should  keep  the  property  of  his 
principal  unmixed  with  that  of  his  own  or  of  others,*'  but  it  has  also 
been  held  that  a  factor  to  whom  grain  is  consigned  for  storage  in  an 
elevator,  and  for  sale,  may  store  it  in  a  mass  in  a  bin  with  other 
wheat  of  the  same  grade  and  quality,  in  the  absence  of  instructions 
from  the  consignor  to  the  contrary,  and  where  this  is  the  customary 
manner  of  storing  such  grain.**    Unless  a  factor  is  instructed  by  his 

9.  Notes:  58  Am.  Dec.  159;  6  A.  S.  Notes:  58  Am.  Deo.  160;  34  A.  S.  R. 
B.  37.  766. 

10.  Note:  6  A.  S.  E.  37,  14.  Davis  v.  Kobe,  36  Minn.  214,  30 

11.  Note:  58  Am.  Dee.  159.  N.  W.  662,  1  A.  S.  B.  663;  Benny  v. 

12.  George  v.  MeNeiU,  7  La.  124,  26  Rhodes,  18  Mo.  147,  59  Am.  Dec.  293 
Am.  Dec.  498;  Sims  v.  Miller,  37  S.  C.  and  note;  Phillips  v.  Scott,  43  Mo.  86, 
402, 16  S.  E.  155,  34  A.  S.  E.  762  and  97  Am.  Dec.  369. 

note.  16.  Note:  58  Am.  Dec.  160. 

18.  M.  M.  Walker  Co.  v.  Dubuque       16.  Vincent  v.  Rather,  31  Tex.  77, 
Fruit,  etc.,  Co.,  113  la.  428,  85  N.  W.   98  Am.  Dec.  516  and  note. 
614,  53  LJI.A.  775;  Blot  v.  Boicean,      17.  Note:  58  Am.  Dec.  161. 
3  N.  Y.  78,  61  Am.  Dec  345  and       18.  Davis  v.  Kobe,  36  Minn.  214,  30 
note.  N.  W.  662, 1  A.  S.  B.  663. 
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principal  to  in.«urc  tlie  goods  consigned,  or  unloas  an  agreement  or 
course  of  dealing  between  the  parties  or  a  general  usage  or  custom 
imposes  such  a  duty  on  the  factor,  the  latter  is  under  no  obligation 
to  insure  the  goods  of  his  principal ;  and  a  notice  stating  that  "stock 
is  to  be  kept  covered  by  insurance  for  the  benefit  of  the  consignor," 
printed  in  small  type  at  the  bottom  of  invoices  sent  at  long  intervals 
to  the  factors,  does  not,  in  the  absence  of  evidence  of  assent  by  the 
factors  to  the  terms  thereof,  modify  an  original  agreement  so  as  to 
impose  on  the  factors  liability  for  a  failure  to  insure.**  The  factor 
!nust  insure  the  goods  when  so  ordered  by  the  principal,  and  gen- 
erally, if  he  neglects  so  to  do,  he  is  liable  to  the  principal  for  any  loss 
occasioned  thereby,  but  is  entitled  to  credit  for  premiums  which 
should  have  been  paid.-"  The  duty  to  keep  the  goods  insured  accord- 
ing to  the  agreement  of  the  parties  arises  also,  if,  in  the  course  of 
dealings  between  them,  the  factor  has  been  in  the  habit  of  keeping  the 
goods  insured ;  and  it  has  been  held  that  where  there  is  an  agreement 
to  insure  it  will  be  construed  to  require  insurance  to  the  full  value 
of  the  goods.  And  where  there  is  a  general  custom  or  usage  requir- 
ing factors  to  insure,  it  is  their  duty  so  to  do.* 

21.  Information  Respecting  Goods. — It  is  the  duty  of  a  factor  to 
give  his  principal  all  necessary  or  useful  information  respecting  the 
concerns  of  his  agency.*  So  w-hen  he  acts  as  forwarding  merchant 
he  is  bound  to  give  advice  to  the  consignee  of  the  shipment  made  to 
him,  and  the  liability  of  the  carrier  to  deliver  according  to  the  bill 
of  lading  does  not  discharge  him." 

22.  Matters  Relating  to  Sales. — Where  a  consignment  is  made  to 
a  factor  for  sale,  without  instructions,  and  in  the  absence  of  established 
usage  to  the  contrary,  it  may  be  presumed  that  the  goods  consigned 
are  intended  to  be  sold  at  the  place  of  residence  of  the  factor.  Any 
usage  to  the  contrdry,  to  be  of  any  avail,  ought  to  be  so  general  and 
well  established  that  it  may  be  presumed  to  have  entered  into  the 
contract,  or  to  have  been  actually  brought  to  the  knowledge  of  the 
principal,*  and  it  has  been  doubted  by  some  authorities  whether  usage 
could  change  the  rule  requiring  factors  to  sell  at  their  place  of  resi- 
dence.* With  regard  to  the  time  of  sale  it  is  usually  held  that  factors 
are  required  to  sell  within  a  reasonable  time  after  the  receipt  of  the 

19.  B.  F.  Sturtevant  Co.  v.  Cumber-       3.  Railey  v.  Porter,  32  Mo.  471,  82 
laud,  106  Md.  587,  68  Atl.  351,  14  Am.  Dec.  141  and  note. 

Ann.  Cas.  675  and  note.  4.  Phillips  v.  Scott,  43  Mo.  86,  97 

20.  Strong  v.  High,  2  Rob.   (La.)    Am.  Dec.  369.   And  see  Romeo  v.  Mar- 
10.3,  38  Am.  Dee.  195.  tucci,  72  Conn.  504,  45  Atl.  1,  99,  77 

Notes:  58  Am.  Dee.  167;  14  Ann.  A.  S.  R.  327,  47  L.R.A.  60L 

Cas.  680.  Notes:  58  Am.  Dec.  163;  77  A.  8.  R. 

1.  Note:  14  Ann.  Cas.  680.  216. 

2.  Greely    v.    Bartlett,    1    Greenl.  6.  Note:  58  Am.  Dec.  163. 
(T.:e.)  172,  10  Am.  Dec.  54. 
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property  consigned  to  them  unless  otherwise  directed.*  A  factor 
must  sell  for  fair  value  or  market  price  in  the  absence  of  special 
directions,  and  if  he  sells  or  falsely  accounts  at  an  under  price,  he  is 
liable  to  make  additional  conipensiition  for  the  property.'  It  has 
been  held,  however,  that  where  a  factor  has  made  advances  upon 
consignments,  and  it  is  necessary  to  dispose  of  the  same  to  protect 
himself  against  loss,  the  factor  has  entire  discretion  as  to  the  time, 
price,  and  place  of  sale,  even  where  he  has  received  positive  instruc- 
tions.® 

23.  Accounting. — ^Tt  is  a  factor's  duty  to  keep  and  render  true  ac- 
counts to  his  principal  of  tlie  dealings  between  them.  He  should  keep 
books,  in  which  shall  be  correctly  entered  the  transactions  on  account 
of  his  principal,  and  the  latter  is  entitled  to  a  correct  copy  of  the 
entries,  including  all  memoranda  connected  therewith.*  Where  a 
factor  knowingly  transmits  to  his  principal  a  grossly  false  and  fraud- 
ulent account  of  sales,  and  does  not  enter  the  sales  on  his  books  until 
months  after  they  are  made,  and  then  enters  them  falsely,  no  credit 
will  be  given  the  factor  or  his  books.*'  But  accepting  the  factor's 
final  account  without  objection  discharges  him  from  all  further  lia- 
bility to  account  for  sales  made  by  him  on  a  credit,  the  proceeds  of 
which  he  has  not  collected.**  When  a  factor  has  rendered  his  account, 
which  has  been  settled  with  full  knowledge  of  all  items  of  which  it 
is  composed,  without  a  demand  for  the  names  of  purchasers,  he  can- 
not, in  the  absence  of  fraud  on  his  part,  be  compelled  to  furnish  such 
names  after  any  considerable  lapse  of  time;  the  demand  for  names 
should  be  made  at  the  time  of  the  adjustment,  or  within  a  reasonable 
time  thereafter.**  The  question  as  to  the  necessity  for  demand  for 
an  accounting  or  instruction  to  remit  proceeds  of  sales,  as  a  con- 
dition precedent  to  suit  by  the  principal  against  his  factor,  is  treated 
elsewhere  in  this  article,  as  are  the  questions  of  defenses  to  such  suits 
and  the  damages  recoverable  thereon.**  The  criminal  liability  of 
one  selling  on  commission  and  failing  to  account  to  his  principal  for 
collections,  is  treated  in  another  article  in  this  work.** 

24.  Collection,  Care,  and  Remittance  of  Proceeds  of  Sales. — A 
factor  is  bound  to  use  due  diligence  in  the  collection  of  a  note  which 
he  receives  in  the  regular  course  of  business,**  and  if  a  debt  is  lost  by 
his  inattention  in  omitting  to  collect  it  when  in  his  power  to  do 

6.  Note:  58  Am.  Dec.  163.  (La.)  417, 12  Am.  Dec.  483. 

7.  Bigelow  v.  Walker,  24  Vt.  149,  58       12.  Keighler  v.  Savage  Mfg.  Co.,  12 
Am.  Dec  156  and  note.    See  infra,   Md.  383,  71  Am.  Dec.  600. 

par.  26.  13.  See  infra,  par.  26. 

8.  See  supra,  par.  19.  14.  See   Embezzlement,  toI.  9,  p. 

9.  Keighler  v.  Savage  Mfg.  Co.,  12   1269  et  scq. 

Md.  383,  71  Am.  Dee.  600.  15.  Folsom    v.    Mussey,    8    Qreenl. 

10.  Note:  58  Am.  Dec.  161.  (Me.)  400,  23  Am.  Dec  522. 

11.  Rion   v.   Gilly,   6   Mart.   0.   S. 
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so,  he  will  be  liable  for  it.**  The  principal  is  not  bound  to  give 
special  directions  to  his  factor  as  to  the  collection  of  a  note  taken  by 
the  latter  for  goods  sold  for  such  principal.  He  is  obliged  to  reimburse 
his  factor  for  expenses  incurred  in  his  business,  and  is  not  bound  to 
make  any  express  promise  to  that  effect  before  the  factor  is  called 
on  to  act.*'  While  it  is  the  general  rule  that  one  who  as  agent  has  in 
his  hands  funds  belonging  to  another  should  keep  such  funds  sep- 
arate,*' yet,  according  to  some  authorities,  in  the  usual  and  ordinary 
course  of  business,  a  factor  does  not  and  is  not  required  to  keep  the 
money  received  from  the  sale  of  goods  of  different  consignors  in 
separate  and  distinct  parcels,  but  may  mingle  all  in  a  common  mass, 
and  with  his  own  private  funds.**  Where  money  which  comes  into 
the  hands  of  a  factor  is  remitted  under  special  instruction  from  the 
principal,  it  will  be  at  the  risk  of  the  latter,  provided  the  instructions 
are  ol^erved  with  proper  caution  and  diligence  on  the  part  of  the 
factor.**  Indorsement  by  a  factor  of  a  bill  of  exchange  remitted  to 
his  principal  in  payment  of  goods  sold  on  the  latter's  account  is  said 
to  raise  no  liability  on  the  factor's  p€irt  towards  the  principal,  unless 
it  may  be  shown  that  at  the  time  of  his  indorsement  he  intended  to 
assume  a  personal  liability.*  While  the  indorsement,  if  unqualified, 
is  to  be  taken  as  importing  prima  facie  liability  on  the  part  of  the 
agent,  he  should  be  allowed  to  show,  as  matter  of  defense,  that  it 
was  not  the  intention  that  he  should  be  personally  charged  by  his 
indorsement,  and  if  there  be  no  intention  to  create  personal  liability, 
none  will  exist  as  between  himself  and  his  principal.* 

25.  Liability  for  Price  of  Goods  Sold. — As  already  seen,  it  is  gen- 
erally held  that  the  relation  of  a  del  credere  factor  or  agent  to  his 
principal  is  that  of  debtor  and  creditor,  and  the  factor  is  bound  abso- 
lutely to  see  that  his  principal  is  paid.*  In  the  case  of  ordinary 
factors,  however,  while  it  is  their  duty  to  use  reasonable  care  and 
diligence  in  dealing  with  the  property  of  their  principals,*  yet  when 
a  sale  has  been  made  by  them  on  credit,  either  by  the  order  of  the 
principal  or  in  accordance  with  custom,  and  they  have  exercised 
proper  care  in  ascertaining  the  responsibility  of  the  purchaser  and 
in  endeavoring  to  collect  the  price  of  the  goods,  they  are  not  deemed 
to  assume  liability  for  such  price.*  It  has  frequently  been  held  that 
a  factor  in  the  exercise  of  due  prudence  may  take  the  vendee's  nego- 

16.  Oreely   t.    Bartlett,    1    Greenl.  20.  Lewis  v.  Brehme,  33  Md.  412,  3 
(Me.)  172,  10  Am.  Dec.  54.  Am.  Rep.  190. 

17.  Folsom    V.    Mussey,    8    Ch^enl.  1.  Sharp  v.  Emmet,  5  Whart.  (Pa.) 
(Me.)  400,  23  Am.  Dee.  522.    And  see  288,  34  Am.  Dec.  554. 

supra,  par.  17.  2.  Lewis  v.  Brdime,  S3  Md.  412,  8 

18.  See    generally    Principal    and  Am.  Rep.  100. 
Agent.  3   See  supra,  par.  3. 

19.  Vail  V,  Durant,  7  Allen  (Maas.)       4.  See  supra,  par.  17. 
408,  83  Am.  Dec.  605  and  note.  6.  See  snpra,  pax.  10. 
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tiable  note  payable  to  himself  in  payment  without  rendering  himself 
Mable  in  case  of  the  maker's  subsequent  insolvency,*  but  a  factor  who 
takes  notes  in  his  own  name  for  goods  of  his  principal,  and  discount? 
them  for  his  own  accommodation,  makes  them  his  own,  and  will  be 
hable  to  the  principal  for  the  amount  of  the  sales,  in  the  event  of  the 
insolvency  of  the  purchaser.'  And  if  a  factor  takes  a  bond  for  a 
debt  due  to  him  for  the  goods  sold,  and  includes  in  tiie  same  instru- 
ment a  debt  due  to  himself,  he  is  answerable  to  the  principal  for  the 
amount  of  the  goods,  as  he  thereby  deprives  the  principal  of  the 
means  of  pursuing  the  vendee  by  extinguishing  the  debt  due  by  simple 
contract  for  the  sale  of  the  goods.'  The  liability  of  a  factor  for  the 
purchase  price  in  case  of  a  sale  by  him  on  credit  contrary  to  instruc- 
tions, is  treated  elsewhere  in  this  article.* 

26.  Actions  against  Factor  and  Defenses  Thereto. — Ordinarily 
assumpsit  ia  the  proper  form  of  action  by  a  principal  for  money  had 
and  received  by  his  agent,**  «m,d  may,  therefore,  be  resorted  to  by 
the  owner  of  goods  in  the  case  of  a  wrongful  disposition  of  such  goods 
by  his  factor.**  Thus  a  credit,  sale  by  a  factor  of  goods  consigned 
to  him  with  power  to  sell,  but  without  authority  to  sell  on  credit,  will 
be  considered  with  regard  to  the  rights  of  the  consignor  as  having 
been  for  cash,  and  the  factor  is  liable  to  the  consignor  as  for  money 
had  and  received.*'  So,  where  property  has  been  pledged  by  a  factor 
without  authority,  the  principal  may  bring  an  action  against  him  for 
money  bad  and  received.**  When  the  conduct  of  a  factor  in  dealing 
with  his  principal's  goods  amounts  to  a  conversion  thereof,  an  action 
ef  trover  will  lie  as  in  other  cases  of  conversion.**  Though  there  are 
decisions  to  the  contrary,**  it  is  generally  held  that  a  demand  for  an 
account  or  payment  must  precede  an  action  against  an  agent  or  factor, 
by  his  principal,  for  the  proceeds  of  goods  sold  by  the  former  on 
commission,**  and  that  the  statute  of  limitations  does  not  commence 
in  favor  of  a  factor  until  demand  for  payment  or  accounting  is  made 

6.  Gbeiely    v,    Bartlett,    1    GreenL   Am.  Dee.  360;  Blot  v.  Boiceau,  3  N.  T. 
(Me.)  172,  10  Am.  Dec.  54;  Folaom  v.   78,  51  Am.  Dec.  345. 

Mussey,  8  Greenl.  (Me.)  400,  23  Am.  12.  Johnson  v.  Totten,  3  Cal.  343, 

Dec.  522;  Goodenow  v.  Tyler,  7  Mass.  68  Am.  Deo.  412. 

86,  5  Am.  Dec.  22.  13.  Note:  Ann.  Caa.  1913C 1295. 

Note:  Ann.  Cas.  1915A  178.  14.  Notes:  32  Am.  Dec.  555;  Ann. 

7.  Myers  v.  Entriken,  6  Watts  &  S.  Cas.  1913C  1293.    See  Tbovzb. 
(Pa.)  44,  40  Am.  Dec.  538.  16.  Note:  68  Am.  Dec.  161, 170. 

Note:  68  Am.  Dee.  163.  16.  Martin  v.  Webb,  6  Ark.  72,  39 

8.  Note:  58  Am.  Dec.  161.  Am.    Dee.   363;   Jndah   v.   Dyott,   3 

9.  See  infra,  par.  26.  Blackf.  (Jnd.)  324,  25  Am.  Dec.  112; 

10.  See  Assumpsit,  vol.  2,  p.  752.       Lillie  v.  Hoyt,  6  Hill  (N.  Y.)  395,  4» 

11.  Martin  v.  Webb.  5  Ark.  72,  39   Am.  Deo.  360  and  note. 

Am.    Dec   363;    Judah   v.   Dyott,    3  Note:  58  Am.  Dec.  161, 170. 

Blackf.  (Ind.)  324,  25  Am.  Dec.  112;  And  see  AssuiiPSii,  vol.  2,  p.  767. 
Lillie  v.  Hoyt,  5  Hill  (N.  Y.)  395,  40 
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on  him.*'  In  an  action  on  a  note  given  by  a  factor  to  his  principal, 
for  the  estimated  amount  of  goods  and  purchasers'  notes  on  hand,  on 
a  nominal  sale  made  to  preserve  the  principal's  property  from  beini^ 
sacrificed  by  his  creditors,  it  may  be  shown  that  there  was  a  verbal 
agreement  at  the  time,  that  the  factor  was  to  be  liable  only  to  the 
extent  of  the  actual  sales  and  collections  made,  the  same  as  if  no  note 
had  been  given,  and  that  there  is  a  partial  failure  of  consideration 
to  the  extent  of  the  difference  between  the  face  of  the  note  and  the 
amount  realized  from  such  sales  and  collections.**  It  is  settled  that 
a  debt  created  by  the  conversion  by  a  factor  of  the  proceeds  of  prop- 
erty sold  by  him,  is  not  created  in  a  "fiduciary  capacity"  within  the 
meaning  of  those  words  as  used  in  the  Bankruptcy  Act  of  1898  which 
provides  that  a  discharge  in  bankruptcy  shall  not  affect  debts  created 
by  the  bankrupt's  fraud,  embezzlement,  misappropriation  or  defal- 
cation while  acting  in  a  fiduciary  capacity.**  Where  the  question 
is  whether  a  factor  sold  his  principal's  goods  contrary  to  orders,  it  has 
been  held  that  the  construction  of  letters  and  telegrams  between  the 
parties  is  so  much  a  question  of  fact  as  to  be  properly  left  to  the 
jury.*" 

27.  Measure  and  Elements  of  Damages. — ^Tbe  measure  of  damages 
where  a  factor  sells  at  less  than  the  specified  price  is  the  actual  damage 
sustained  by  the  principal,  and  if  no  actual  loss  appears  to  have  been 
incurred,  only  nominal  damages  can  be  recovered.*  And  the  factor 
is  not  liable  where  a  higher  price  than  that  at  which  the  sale  was  made 
could  not  have  been  obtained  at  any  time  between  the  time  of  sale 
and  inception  of  the  suit,  and  if,  in  addition,  the  sale  made  was  rather 
to  the  advantage  than  to  the  detriment  of  the  principal.*  Where  a 
factor  fails  to  obey  orders  to  sell  at  a  certain  time,  it  has  been  held 
that  the  measure  of  damages  is  the  market  price  of  the  goods  at  llie 
time  of  the  receipt  of  the  Order,  or  within  a  reasonable  time  there- 
after to  be  allowed  for  sale,  and  not  the  highest  market  price  between 
the  time  of  the  receipt  of  the  order  and  that  of  the  commencement 
of  the  action.^  If  a  factor  reships  goods  consigned  to  him  by  liis 
principal,  without  the  latter's  advice,  and  they  are  sold  at  less  than 
they  might  have  been  sold  for  at  the  place  of  shipment,  where,  in 
the  contemplation  of  the  parties,  they  were  designed  to  be  sold,  he  is 

17.  Judah     V.     Dyott,     3     Blaekf.  Boieeau,  3  N.  Y.  78,  51  Am.  Dec.  345 
(Ind  )  324,  25  Am.  Dec.  112.  and  note;  Wripht  v.  Bank  of  Metro- 

18.  Folsom    V.    Mussey,    8    Greenl.  polls,  110  N.  Y.  237,  18  N.  E.  79,  6 
(Me  )  400,  23  Am.  Dee.  522  and  note.  A.  S.  R.  356,  1  L.R.A.  289. 

19.  Note:   Ann.   Cas.   1915A   1298.  2.  George  v.  McNeill,  7  La.  124,  26 
See  Bankruptcy,  vol.  3,  p.  340.  Am.  Dec.  498. 

20.  Fagin  v.  Connoly,  25  Mo.  94,  69  3.  Whelan  v.  Lynch,  60  N.  Y.  469, 
Am.  Dec.  450  and  note.  19  Am.  Rep.  202. 

1   Nelson  v.  Morgan,  2  Mart.  0.  S.       Note:  58  Am.  Deo.  160. 
(La.)   256,  5  Am.  Dec.  729;  Blot  v. 
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liable  for  fhe  difference  in  price  for  which  they  were  sold  and  the 
market  price  at  the  place  where  it  was  intended  that  they  should  be 
Bold.*  And  where  goods  are  to  be  delivered  at  a  certain  place  to  a 
factor  who'  binds  himself  to  use  his  best  endeavors  to  obtain  the 
highest  market  price  therefor,  while  he  may  sell  the  goods  at  that 
place,  or  elsewhere,  in  an  action  for  a  breach  of  such  contract,  evi- 
dence of  the  market  price  is  not  confined  to  the  place  where  the  goods 
were  actually  sold.  The  highest  market  price  prevailing  at  the  place 
of  delivery  may  be  shown,  whetlier  the  factor  was  or  was  not  negligent 
in  failing  to  sell  at  that  place.'  If  a  factor  buys  the  goods  of  his 
principal  without  his  consent,  and  without  disclosing  the  purchaser, 
the  principal  may  repudiate  the  sale  upon  obtaining  knowledge  as  to 
the  purchaser  and  recover  the  highest  market  value  of  the  goods  at 
any  time  before  obtaining  such  knowledge,  although  the  factor  may 
have  made  advances  on  such  goods.*  A  factor  having  moneys  in  hi.'; 
hands  arising  from  a  sale  is  liable  for  interest  thereon  only  after 
demand  made  by  the  principal,  if  he  has  promptly  rendered  account 
of  sales,  unless  a  special  usage  of  trade  is  shown,  or  a  failure  to  remit 
according  to  instructions.'  In  an  action  to  recover  damages  for  the 
factor'f  neglect  to  sell,  a  price  current  list  published  in  a  newspaper 
is  not  evidence  per  se  of  market  value.^ 

Covipen«ition  and  Revmbursement  for  Expenses  and  Advancements 

28.  In  General. — ^As  already  seen,  a  factor  is  one  employed  to 
receive  poods  from  a  principal  and  sell  them  for  a  factorage  or  com- 
mission,* and  the  obligation  of  a  principal  to  reimburse  a  factor  for 
any  expense  necessarily  incurred  by  the  latter  in  the  principal's  busi- 
ness is  imposed  upon  the  principal  by  law  and  ia  not  dependent  upon 
any  direct  promise  by  the  principal.**  An  owner  of  goods  who  elects 
to  proceed  against  tortious  possessors  thereof  as  con.«ignees  or  factors 
thereby  ratifies  the  act  of  his  agent  in  delivering  said  goods  to  them, 
and  they  must  be  considered  as  the  authorized  consignees  and  com- 
mission merchants  of  said  owner,  and  entitled  to  the  rights  and  benefits 
arising  from  this  relation,  such  as  commissions  and  an  allowance  for 
disbursements.**  Advances  are  moneys  paid  by  the  factor  to  his 
principal  on  the  credit  of  the  goods  consigned,  and  in  anticipation  of 

4.  Comer  v.  Way,  107  Ala.  300,  19  that  interest  should  not  be  allowed  on 
So.  966,  54  A.  8.  R.  03  and  note.  an    unliquidated    account.      And    see 

5.  Mackenzie  v.  Ilodgkin,  126  Cal.  Damages,  toI.  8,  p.  538  et  seq. 
591,  59  Pae.  36,  77  A.  S.  R.  209  and  8.  Whelan  ▼.  Lynch,  60  N.  Y.  469, 
note.  19  Am.  Rep.  202. 

6.  Sims  v.  Miller,  37  S.  C.  402,  16  9.  See  supra,  par.  2. 

S.  E.  155,  34  A.  S.  R.  7G2  and  note.  10.  Folsom    v.    Mussey,    8    Greenl. 

7.  Note:  58  Am.  Dec.  170.  (Me.)  400,  23  Am.  Dec.  522. 

In    MeConnico    v.    Curzen,   2    Call       11.  Lubert  t.  Chauviteau,  3  Cal.  458, 
(Va.)  358, 1  Am.  Dec.  540,  it  was  held  58  Am.  Dec.  415. 
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the  debt  which  will  become  due  to  the  prindpal  upon  the  sale  of  such 
goods,*'  and  where  he  has  performed  his  duties  as  factor  with  due 
care  and  diligence  he  is  entitled  to  be  reimbursed  to  the  full  amount 
of  such  advances.*'  The  usual  legal  inference  where  a  factor  makes 
advances  is  that  they  were  made  upon  the  joint  credit  of  the  principal's 
personal  security  and  of  the  goods  and  money  that  might  come  to  his 
hands.  He  may  release  his  lien  upon  goods  consigned  to  him  with- 
out at  all  affecting  his  remedy  against  the  principal  personally;  and 
a  surety  of  a  principal  to  refund  advances  cannot  compel  a  factor  to 
assert  his  lien  upon  the  property  of  the  principal,  before  proceeding 
against  him  personally ;  and  likewise  a  factor  may  by  contract  waive 
his  right  against  his  principal  personally,  and  must  then  look  solely 
to  the  goods  consigned  as  security  for  any  advances  made  to  the  prin- 
cipal.** In  accordance  with  this  view  it  has  frequently  been  held 
that,  unless  there  is  an  agreement  to  the  contrary,  a  factor  who  makes 
advances  on  goods  consigned  to  him  may  maintain  an  action  against 
his  principal  personally  before  the  goods  are  sold,  upon  the  ground 
that  when  such  an  advance  is  made  to  the  principal,  the  factor  becomes 
the  creditor  of  his  principal,  and  holds,  as  securitj'  for  the  sum  or 
sums  due  him,  the  goods  which  are  consigned.**  There  are,  how- 
ever, authorities  which  hold  that  the  goods  consigned  constitute  the 
primary  fund  for  the  repayment  of  advances  made  by  a  factor  to  his 
principal,  and  that  the  factor  must  first  exhaust  this  fund  before 
enforcing  his  remedies  against  the  principal  personally.**  Where 
factors  are  in  the  habit  of  receiving  and  forwarding  produce  sent  to 
them,  and  of  accepting  the  consignor's  drafts,  and  charging  a  certain 
per  cent,  commission,  in  addition  to  interest,  on  advances  made  to 
meet  these  drafts,  when  the  consignor  had  no  funds  in  their  hands, 
such  charge  will  not- be  held  usurious,  where  it  appears  that  it  was 
not  a  cover  for  a  loan,  and  that  this  was  the  practice  of  other  mer- 
chants engaged  in  similar  business.*' 

29.  Right  to  and  Extent  and  Nature  of  Lien. — A  factor  has  a  gen- 
eral lien  on  goods  of  his  principal  in  his  possession,  their  proceeds 

12.  In  re  Murphy  Co.,  214  Pa.  St.  recover  the  amount  from  hia  piinoipal. 

258,  63  Atl.  745,  6  Ann.  Cas.  308  and  Greely  v.   Bartlett,   1   GreenL    (Me.) 

note,  5  L.R.A.(N.S.)  1147  and  note;  172,  10  Am.  Dec.  54. 

Balderston  v.  National  Rubber  Co.,  18  14.  Martin  v.  Pope,  6  Ala.  632,  41 

B.  I.  338,  27  Atl.  507,  49  A.  S.  R.  772.  Am.  Dec.  66. 

18.  Adams  v.  Capron,  21  Md.  186,  Note:  6  Ann.  Cas.  311. 

83  Am.  Dec.  566.  16.  Note:  6  Ann.  Cas.  311. 

Where  a  factor,  in  order  to  meet  16.  In  re  Murphy  Co.,  214  Pa.  St 

drafts  drawn  on  him  by  his  principal,  258,  63  Atl.  745,  6  Ann.  Cas.  308  and 

and  accepted,  sells  the  goods  on  credit,  note  5  L.R.A.(N.S.)   1147  and  note; 

and  takes  a  note  payable  to  himself,  Balderston  v.  National  Rubber  Co.,  18 

which  he  indorses  and  sells  for  money,  R.  I.  338,  27  Atl.  507,  49  A.  S.  R.  772. 

and   the   maker's  insolvency   compels  17.  Trotter  v.  Cartis,  19  Johns.  (N. 

^e  factor  to  pay  the  note,  he  may  Y.)  160,  10  Am.  Dee.  211. 
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and  Becuritiea  taken  for  the  price,  for  advances,  expensee,  and  com- 
missiona,  and  extending  to  the  general  balance  of  his  accounts,**  to 
debts  connected  with  the  agency,  which  the  factor  has  undertaken  as 
surety  or  for  the  accommodation  of  the  principal,  and  to  interest  on 
subsequent  advances,*'  but  not  to  debts  outside  the  agency."  A 
factor  has  no  lien  on  property  consigned  to  him  for  moneys  due  on 
prior  transactions  between  him  and  the  consignor,  as  against  a  trans- 
feree of  the  bill  of  lading  who  has  advanced  moneys  thereon  in  good 
faith.*  Nor  has  he  a  lien  when  the  balance  of  account  is  against  him, 
his  advances  being  presumed  to  have  been  in  liquidation  of  such 
balance.'  The  general  lien  of  factors  does  not  depend  upon  any 
express  contract,  but  rests  upon  its  manifest  tendency  to  aid  the  inter- 
ests of  trade  and  commerce,  and  to  promote  confidence  and  a  liberal 
spirit  on  the  part  of  factors  in  respect  to  advances  to  their  principals. 
It  is  deemed  to  exist  in  all  cases  until  the  contrary  presumption  is 
clearly  established.*  If  a  consignee,  acting  within  the  scope  of  his 
authority,  employs  a  subagent  to  carry  that  authority  into  execution, 
as  by  selling  goods  consigned  to  him,  or  doing  any  other  act  within 
that  authority,. the  subagent  has  a  lien  on  the  goods  upon  which  he 
has  made  advances  for  the  purposes  of  a  sale.*  The  lien  of  the 
factor  is  generally  considered  to  be  a  personal  privilege  and  not  trans- 
ferable, and  no  question  upon  it  can  arise  except  between  the  principal 
and  the  factor,"  but  it  has  been  held  that  where  an  agent  or  factor  is 
intrusted  with  goods  to  sell,  and  to  pay  a  debt  of  his  principal  with  the 

18.  Comer  v.  Way,  107  Ala.  300, 19  Note:  58  Am.  Dec.  167. 

So.  966, 54  A.  S.  R.  93  and  note;  War-  19.  Note :  58  Am.  Dec.  167. 

ren  v.  Columbus  First  Nat.  Bank,  149  20.  Martin  v.  Pope,  6  Ala.  632,  41 

111.  9,  38  N.  E.  122,  25  L.R.A.  746;  Am.  Dec.  66. 

Patterson  v.  McGahey,  8  Mart.  O.  S.  Note:  58  Am.  Dec.  167. 

(La.)  486,  13  Am.  Dec.  298  and  note;  1.  Batavia  First  Nat.  Bank  ▼.  Ego, 

Lambeth  v.  Tumbull,  5  Rob.  (La.)  264,  109  N.  Y.  120,  16  N.  E.  317,  4  A.  S. 

39  Am.  Dec.  536  and  note ;  McKenzie  v.  R.  431  and  note.    And  see  infra,  par. 

Nevius,  22  Me.  138,  38  Am.  Dec.  291;  30. 

Hodgson  V.  Payson,  3  Har.  &  J.  (Md.)  2.  McGraft  v.  Rugee,  60  Wis.  406, 

339,  5  Am.  Dee.  439;  Rowland  v.  Dol-  19  N.  W.  530,  50  Am.  Rep."  378. 

by,  100  Md.  272,  59  Atl.  666,  3  Ann.  8.  Martin  v.  Pope,  6  Ala.  532,  41 

Gas.  643  and  note;  Holly  v.  Hu^e-  Am.  Dec'  66. 

ford,  8  Pick.  (Mass.)  73,  19  Am.  Dec.  4.  Bowie  v.  Napier,  1  McCord  L. 

303;  Vail  v.  Durant,  7  AUen  (Mass.)  (S.  C.)  1, 10  Am.  Dec.  641. 

408,  83  Am.  Dec.  695  and  note;  Benny  5.  Ames  v.  Palmer,  42  Me.  197,  66 

V.  Rhodes,  18  Mo.  147,  59  Am.  Dec.  Am.  Dec.  271  and  note;  Holly  v.  Hng- 

293;  Knapp  v.  Alvord,  10  Paige  (N.  geford,  8  Pick.   (Mass.)   73,  19  Am. 

T.)  205,  40  Am.  Dec.  241  and  note;  Deo.  303;   (Jage  v.  Allison,  1   Brev. 

Holbrook  V.  Wight,  24  Wend.  (N.  Y.)  (S.  C.)  495,  2  Am.  Deo.  682;  Barnes 

169,  35  Am.  Dec.  607  and  note;  Girard  Safe,   etc.,   Co.   v.    Bloch   Bros.    To- 

V.  Taggart,  5  Serg.  &  B.  (Pa.)  19,  9  bacco  Co.,  38  W,  Va.  158, 18  S.  E.  482, 

Am.  Dec.  327.  45  A.  S.  R.  846,  22  LJl.A.  850. 
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proceeds,  hia  executors,  after  his  death,  while  they  cannot  lawfully 
dispose  of  the  goods,  may  retain  them  for  his  lien.* 

30.  Possession  Reqoislte  to  Support  Lien. — Possession  of  the  goods 
with  the  consent  of  the  principal  is  required  before  the  factor's  lien 
can  attach,'  and  he  has  no  Ken  on  goods  of  which  he  acquired  posses- 
sion by  an  illegal  act,  or  in  bad  faith.*  It  is  not  essential,  however, 
that  the  goods  shall  be  in  the  possession  of  the  factor  himself,  and 
delivery  to  and  possession  by  the  factor's  agent  or  servant  will  be 
sufficient  to  support  his  lien.*  As  to  the  sufficiency  of  constructive 
possession  to  support  a  factor's  lien,  while  some  decisions  apparently, 
at  least,  hold  that  such  lien  will  not  attach  until  the  goods  are  actually 
in  the  factor's  possession,  or  that  of  his  immediate  agent,  ^*  yet  it  is 
tisually  held  that  under  certain  circumstances,  potential  or  construe- 
tive  possession  by  the  factor  will  be  sufficient.  ^^  As  to  the  right  of  a 
factor  to  a  lien  upon  goods  consigned  to  him  the  general  rule  appears 
to  be  that  the  mere  agreement  to  ship  or  even  the  consignment  in 
terms  to  a  factor  where  no  receipt  or  bill  of  lading  is  delivered  or  sent 
to  the  factor  will  not  give  him  a  lien  for  his  advances ;  "  but  that  to 
give  a  lien  to  a  factor  upon  goods  consigned  but  not  actually  received, 
it  is  requisite  not  only  that  the  consignment  shall  be  in  terms  to  the 
factor,  but  that  the  latter  shall  have  made  advances  or  acceptances 
upon  the  faith  of  the  particular  consignment.**  Where  these  two 
incidents  concur,  the  delivery  to  the  factor  of  a  shipping  receipt  or 
bill  of  lading  with  the  design  of  giving  him  control  of  the  goods  is 

6.  Gage  v.  Allison,  1  Brev.  (S.  C.)  Y.)  267,  32  Am.  Dec.  541. 
495,  2  Am.  Dee.  682.  Note :  68  Am.  Dec.  167. 

7.  Warren  v.  Columbus  First  Nat.  11.  Warren  v.  Columbiis  First  Nat. 
Bank,  149  111.  9,  38  N.  E.  122,  25  Bank,  149  111.  9,  38  N.  E.  122,  25 
L.R.A.  746;  Rowland  v.  Dolby,  100  Md.  L.R.A.  746. 

272,  59  Atl.  666,  3  Ann.  Cas.  643  and  12.  Desha  v.  Pope,  6  Ala.  690,  41. 

note;  Bank  of  Rochester  v.  Jones,  4  Am.  Dee.  76;  Strahom  v.  Union  Stock 

N.  Y.  497, 55  Am.  Dec.  290.  Yard,  etc.,  Co.,  43  111.  424,  92  Am.  Dec. 

Note:  58  Am.  Dee.  167.  142  and  note;  Hodges  v.  Kimball,  48 

8.  Bank  of  Rochester  v.  Jones,  4  N.  la.  577,  31  Am.  Rep.  158;  Bonner  v. 
Y.  497,  55  Am.  Dee.  290  and  note.  Marsh,  10  Smedes  &  M.  (Miss.)  376, 

9.  Warren  v.  Columbus  First  Nat.  48  Am.  Dec.  754;  Davenport  Nat. 
B.nnk,  149  111.  9,  38  N.  E.  122,  25  Bank  v.  Homeyer,  45  Mo.  145, 100  Am. 
L.R.A.  746 ;  Bonner  v.  Marsh,  10  Dec.  363 ;  Bank  of  Rochester  v.  Jones, 
Rmodes  &  M.  (Miss.)  376,  48  Am.  Dec.  4  N.  Y.  497,  55  Am.  Dec.  290  and  note; 
754;  Holbrook  V.  Wight,  24  Wend.  (N.  Winter  v.  Coit,  7  N.  Y.  288,  57  Am. 
Y.)  169,  35  Am.  Dec.  607  and  note.  Dec.  522  and  note. 

Note:  3  Ann.  Cas.  645.  Note:  65  Am.  Dec.  233. 

10.  Warren  v.  Columbus  First  Nat.  IS.  Hodcres  v.  Kamball,  49  la.  577, 
Bank,  149  III.  9,  38  N.  E.  122,  25  31  Am.  Rep.  158;  Valle  v.  Cerre.  36 
L.R.A.  746  (stating  this  to  be  the  vievr  Mo.  575,  88  Am.  Dee.  161  and  note; 
of  some  courts) ;  Rowland  v.  Dolby,  Davis  ▼.  Bradley,  28  Vt  118,  65  Am. 
100  Md.  272,  59  Atl.  666,  3  Ann.  Cas.  Dec.  226  and  note. 

643;  Saltns  v.  Everett,  20  Wend.  (N.       Note:  68  Am.  Dee.  167. 
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generally  held  to  be  a  symbolic  delivery  of  the  goods  themselves, 
which  entitles  the  factor  to  a  lien  thereon,^*  and  it  has  been  held  by 
some  authorities  that  while  taking  a  bill  of  lading  in  the  name  of  the 
consignee,  or  when  taken  in  the  name  of  the  consignor,  a  transfer  to 
him  is  the  most  usual  and  satisfactory  mode  of  indicating  the  inten- 
tion, it  is  not  the  exclusive  mode,  and  that  as  evidence  of  the  trans- 
action it  is  iramatorial  whether  the  instruments  are  bills  of  lading 
or  not;  and  it  might  equally  be  proved  through  the  medium  of  car- 
riers' or  wharfingers'  receipts,  or  any  other  description  of  document, 
or  by  correspondence  alone.*'  In  no  case,  however,  it  would  seem, 
can  the  factor's  lien  attach  to  goods  which  have  never  come  into  his 
actual  possession,  and  have  never  been  consigned  to  him,  but  which 
have  been  delivered  or  consigned  by  the  owner  directly  to  the  pur- 
chaser. In  such  case  the  possession  of  the  factor — ^if  indeed,  as  to 
such  goods,  he  can  be  called  a  factor — ^is  not  actual  nor  is  it  con- 
structive or  potential.** 

31.  Enforcement,  Waiver  or  Loss  of  Lien. — A  factor  may  foreclase 
his  lien  by  equitable  action,  and  is  entitled  to  a  deficiency  judgment;  *' 
and,  as  already  seen,  it  has  been  held  in  a  number  of  cases  that  factors 
who  have  made  advances  may,  regardless  of  instructions,  sell  upon 
proper  notification  to  their  principals  to  repay  the  advances.*®  So 
it  has  been  held  that  a  factor  who  has  made  advances  to  his  consignor 
may  proceed  to  sell  notwithstanding  the  service  of  an  attachment  sued 
out  by  a  creditor  of  the  consignor,  and  that  the  attaching  creditor 
cannot  arrest  the  sale  without  tendering  to  the  factor  the  amount  of 
his  advances.*'  A  factor's  lien  may  be  lost  or  waived  by  agreement 
of  the  parties  or  by  implication,*"  and  a  factor,  like  other  bailees  of 
goods,  will  be  held  to  have  waived  his  lien  thereon  by  placing  his 
refusal  to  deliver  them  on  other  grounds.*  Such  lien  continues 
only  while  the  factor  has  possession,  and  therefore  if  he  pledges  the 
goods  for  his  own  debt,  or  suffers  them  to  be  attached,  or  otherwise 

14.  Desha  v.  Pope,  6  Ala.  690,  41  Bank,  149  Bl.  9,  38  N.  E.  122,  25 
Am.   Dec.  76;   Warren  v.   Columbus   L.R.A.746. 

First  Nat.  Bank,  149  111.  9,  38  N.  E.  17.  Note:  58  Am.  Dec.  168. 

122,  25  L.R.A.  746;  Lambeth  v.  Turn-  18.  See  supra,  par.  19. 

bull,  5  Rob.  (La.)  264,  39  Am.  Dec.  19.  Baugh  v.  Kirkpatrick,  54  Pa.  St. 

536  and  note;  Vallc  v.  Cerre,  36  Mo.  84,  93  Am.  Dec.  675. 

575,  88  Am.  Dec.  161  and  note;  Hoi-  20.  Hanna  v.  Phelps,  7  Ind.  21,  63 

brook  V.  Wight,  24  Wend.  (N.  Y.)  169,  Am.  Dee.  410  and  note;  M.  M.  Walker 

.35  Am.  Dec.  607  and  note;  Davis  v.  Co.  v.  Dubuque  Fruit,  etc.,  Co.,  113 

Bradley,  28  Vt.  118,  65  Am.  Dec.  226  la.  428,  85  N.  W.  614,  53  L.R.A.  775; 

and  note.    And  see  Hodges  v.  Kim-  McKenzie  t.  Nevins,  22  Me.  138,  38 

ball,  49  Ia.  577,  31  Am.  Rep.  158.  Am.  Dec.  291. 

Note:  58  Am.  Dec.  167, 168.  Note :  58  Am.  Dec.  168. 

15.  Prince  vi'  Boston,  etc.,  R.  Co.,  1.  Holbrook  v.  Wight,  24  Wend. 
101  Mass.  542>  100  Am.  Dec.  129  and  (N.  Y.)  169,  35  Am.  Dec.  607;  Winter 
Bote.  V.  Ctat,  7  N.  Y.  288,  57  Am.  Dee.  522 

16.  Warren  v.  Columbus  First  Nat.  and  note. 
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parts  with  them  voluntarily,  the  lien  is  lost.'  So,  while  the  factor 
can  retain  the  posseesion  of  merchandise  until  repaid  his  advances, 
yet  when  he  marks  it  with  the  name  of  his  principal  and  transfen 
it  to  the  custody  of  a  common  carrier  for  carriage  and  delivery  to  ibe 
principal  at  the  place  of  destination,  he  parts  with  his  lien ;  *  and  it 
has  also  been  held  that  a  factor  loses  his  lien  by  storing  the  goods  with 
a  warehouse  company,  taking  a  warehouse  receipt  in  his  own  name, 
and  delivering  the  receipt  unindorsed  to  the  owner  of  the  goods,  thus 
depriving  himself  of  both  actual  and  constructive  possession.*  If  Ae 
consignor  sells  property  which  he  has  consigned  to  a  factor  for  sale, 
the  purchaser  may  recover  it  or  its  value  without  deductions  if  the 
lien  for  advances  or  charges  has  been  waived,  but  if  such  lien  has  not 
been  waived  he  can  only  recover  any  balance  which  remains  or  should 
remain  in  the  factor's  hands  after  a  prudent  diqxMal  of  the  property.* 

III.  Bights  and  TiT abilities  as  bbtwkbn  Factor  ob  Principal  and 

Third  Persons 

Rights  and  Liabilities  of  Factor 

32.  Rights  of  Action  in  Respect  to  Goods. — As  already  seen  a  factor 
has  the  implied  power  to  sell  the  goods  of  his  principal  in  his  own 
name,*  and  possesses,  as  against  his  principal,  in  the  absence  of  some 
stipulation  to  the  contrary,  a  special  interest  therein,  and  the  pro- 
c«eds  thereof,  and  the  right  to  control  the  same  until  he  receives  his 
compensation  for  services  rendered  in  respect  thereto.^  It  follows 
from  these  implied  rights  of  the  factor  as  to  the  sale  of  his  principal's 
goods  that  he  may  maintain  an  action  in  his  own  name  to  recover 
the  purchase  price  of  such  goods  when  sold  by  him ;  *  and  it  has  been 
held  that  it  is  not  essential  to  the  right  of  the  factor  to  sue  in  his 
own  name  that  he  should  have  sold  in  that  name,  nor  will  the  fact 
that  before  accepting  an  offer  for  goods  he  submitted  the  same  to  hia 
principal  for  approval  deprive  him  of  his  character  of  factor  or  of 
the  right  to  sue  for  the  purchase  price  in  his  own  name.'  It  seems, 
however,  that  the  principal  can  control  the  htigation  if  he  sees  &%, 

2.  Holly    ▼.    Huggeford,    8    Pick.  6.  See  snpra,  par.  10. 

(Mass.)   73,  19  Am.  Dec.  303;  Hoi-  7.  See  supra,  par.  28  et  seq. 

brook  v.  Wight,  24  Wend.  (N.  Y.)  169,  8.  Ilsley     v.     Merriam,     7     Curii. 

35  Am.  Dec.  607.    And  see  supra,  par.  (Mass.)    242,  54  Am.  Dee.  721   and 

12.  note;  Girard  v.  Taggart,  6  Sei^.  &  B. 

8.  Gwyn  v.  Richmond,  etc.,  R.  Co.,  (Pa.)  19,  9  Am.  Dee.  327  and  note; 

85  N.  C.  429,  39  Am.  Rep.  708.  Beardsley  v.  Schmidt,  120  Wia.  405,  98 

4.  Rowland  v.  Dolby,  100  Md.  272,  N.  W.  235,  102  A.  S.  R.  991  and  nota. 

59  Atl.  666,  3  Ann.  Cas.  643  and  note.  Note:  58  Am.  Dec.  168. 

6.  M.  M.  Walker  Co.  v.  Dubuque  9.  Beardsley  v.  Schmidt,  120  Wia. 

Fruit,  etc.,  Co.,  113  la.  428,  85  N.  W.  405,  98  N.  W.  235, 102  A.  S.  R.  991. 
614,  53  L.R.A.  775. 
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subject  to  the  due  protection  of  the  factor's  special  interest,  unlees 
such  interest,  consisting  of  legitimate  charges  against  the  property, 
or  the  proceeds  thereof,  is  equal  to  or  in  excess  of  the  amount  recover- 
able.^* So  also,  by  virtue  of  his  special  ownership  and  rights  in  the 
goods  of  his  principal,  a  factor  may  maintain  a  suit  in  his  own  name 
for  trespasses  and  torts  committed  on  such  goods  while  in  his  posses- 
sion,*i  or  may  bring  trover  or  replevin  if  they  be  wrongfully  with- 
held from  him,**  or  may  sue  for  damages  for  breach  of  contract  in 
relation  to  such  goods.**  The  right  of  a  factor  or  consignee  of  goods 
to  maintain  an  action  in  his  own  name  against  a  common  carrier  for 
injuries  thereto  during  transit  and  before  reaching  him,  would  seem 
to  depend  on  whether  or  not  such  agent  or  factor  has  acquired  a  spe- 
cial property  in  or  Uen  upon  the  consigned  goods.**  In  some  juris- 
dictions it  has  been  held  that  a  factor  is,  as  to  his  principal,  a  trustee 
of  an  express  trust,  and  as  such  is  authorized  to  sue  in  his  own  name 
for  breach  of  contract  relating  to  the  goods  of  his  principal,  or  to 
recover  the  purchase  price  thereof,  under  a  statute  providing  that  a 
trustee  of  an  express  trust  may  sue  without  joining  with  him  the 
person  for  whose  benefit  the  action  is  brought.**  Where  stiit  is  brought 
by  a  factor  in  his  own  name,  the  defendant  is,  generally  speaking, 
entitled  to  any  defense  which  could  have  been  made  against  the 
principal  in  a  suit  by  the  latter.** 

33.  Liability  of  Factor  to  Third  Persons  Generally. — As  in  the  case 
of  other  agents,  factors  may  undoubtedly  become  personally  respon- 
sible when  they  deal  with  third  persons  without  disclosing  their 
agency,  although  the  principal,  when  afterwards  discovered,  may  als» 
be  liable.*^    Thus  it  has  been  held  that  a  factor  who  sells  merchandise 

io.  Beardsley  v.  Schmidt,  120  Wis.  11  S.  W.  49,  10  A.  S.  R.  331  and  note, 

405,  98  N.  W.  235,  102  A.  S.  B.  99L  3  L.B.A.  539. 

And  see  infra,  par.  36.  Note :  35  Am.  Deo.  617. 

11.  Miller  v.  Lea,  35  Md.  396,  6  Am.  As  to  when  a  factor  will  be  deeme4 
Rep.  417.  to  have  acquired  a  lien  on  goods  con- 
Note  :  58  Am.  Deo.  168.  signed   to   him,   see   supra,   par.   30. 

12.  Holbrook  v.  Wight,  24  Wend.  For  a  full  discussion  of  the  rights  of 
(N.  T.)  169,  35  Am.  Dec.  607.  consignees  of  goods   to   sue   for  the 

Note:  58  Am.  Deo.  168.  negligence    of   a   carrier   or   for   the 

And  see  Replevin;  Troveb.  breach   of  the   carrier's  conduct,   see 

13.  Wolfe  V.  Missouri  Pac.  R.  Co.,    Cabribks,  vol.  4,  p.  941  et  geq. 

97  Mo.  473,  11  8.  W.  49, 10  A.  S.  B.  16  Wolfe  v.  Missouri  Pac.  B.  Co., 

331, 3  L.E.A_839.  97  Mo.  473,  11  S.  W.  ^,  10  A.  S.  B. 

Note:  58  Am.  Deo.  168.  331,    3    L.B.A.    539;    Beardsley    v. 

14.  Prince  v.  Boston,  eto.,  B.  Corp.,  Schmidt,  120  Wis.  405,  98  N.  W.  235, 
101  Mass.   542,   100   Am.  Dec.  129;  102  A.  S.  B.  991. 
GrimmeH-Collins  Co.  v.  SlinoiB  Cent.  Note:  58  Am.  Dec.  168. 

R.  Co.,  109  Minn.  513, 124  N.  W.  377,       And  see  Partixs;  Tbitsts. 
26  LJl.A.(N.S.)  437  and  note;  Wolfe       16.  Note:  58  Am.  Dep.  168,  169. 
V.  Missoori  Pae.  B.  Co.,  97  Mo.  473,       17.  Hastings  ▼.  Lovering,  2  Piek. 
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with  a  warranty  of  quality,  without  designating  himself  as  agent,  is 
personally  liable  on  the  warranty,  although  he  had  settled  with  the 
principal  before  notice  of  the  breach,  and  although  the  vendee  was 
informed  before  action  brought  that  the  factor  was  not  acting  for 
himself.*®  The  general  rule  that  factors  or  agents  acting  for  persons 
residing  in  foreign  countries  are  personally  liable  upon  all  contracts 
made  by  them,  whether  their  principals  were  disclosed  or  not,"  rests 
upon  usage  and  the  personal  intent  of  parties,  and  the  presumption 
that  a  factor,  known  to  be  and  trusted  as  such,  is  accepted  as  the 
exclusive  debtor  fails  if  it  be  shown  that  the  creditor  intended  to 
hold  liable  the  foreign  principal.**  Thus  it  has  been  held  that  when 
a  written  contract  is  made,  and  expressed  to  be  with  a  foreign  prin- 
cipal and  not  with  the  agent,  the  latter  is  not  liable,  although  the 
contract  be  signed  by  him,  for  and  on  account  of  the  foreign 
principal.* 

34.  Liability  to  True  Owner  of  Goods  as  for  Conversion. — In  some 
jurisdictions  it  is  held  that  to  render  a  factor  liable  for  conversion  of 
goods,  demand  must  be  made  while  the  property  or  its  proceeds  are 
in  his  hands,  or  it  must  be  shown  that  he  had  notice  of  the  owner's 
rights,  or  of  the  want  of  title  of  the  party  placing  the  goods  in  hia 
hands.*  The  general  rule,  however,  according  to  the  weight  of  author- 
ity is  to  the  effect  that  a  factor,  commission  merchant  or  broker, 
receiving  property  from  his  principal,  and  selling  the  same  under  tlie 
hitter's  instruction  and  paying  him  the  proceeds  of  the  sale,  is  thereby 
guilty  of  unlawfully  converting  the  property  if  his  principal  has  no 
title  thereto,  and  no  right  to  sell  the  same,  and  is  liable  in  trover  to 
the  true  owner  of  the  property  for  its  value ;  and  his  good  faith,  want 
of  knowledge  or  notice  of  an  outstanding  title  in  a  third  person,  or 
belief  in  his  principal's  title,  is  no  defense  to  the  action.*  And  the 
owner  may  hold  any  person  responsible  as  for  conversion  who  as  factor 
for  the  criminal  has  assumed  the  right  to  sell  the  property  and  give 
possession,  although  a  common  carrier  was  negligent  in  pormitting  it 

(Mass.)    214,  13  Am.  Dec.  420  and  485,  58  Am.  Rep.  197. 

note;  Argersiiiger  v.  McNaughton,  114  2.  Hoaoh  v.  Turk,  9  Heisk.  (Tenn.) 

N.  Y.  535,  21  N.  E.  1022,  11  A.  S.  R.  708,  24  Am.  Rep.  360;  J.  T.  Fargason 

687  and  note.  Co.  v.  BaU,  128  Tenn.  137,  159  S.  W. 

Note:  58  Am.  Dec.  169.  221,  50  L.R.A.(N.S.)  51  and  note. 

18.  Hastings  v.  Lovering,  2  Pick.  3.  Swim  v.  Wilson,  90  Cal.  126,  27 
(Mass.)  214, 13  Am.  Dec.  420.  Pac.  33,  25  A.  S.  R.  110,  13  L.R.A. 

Note:  58  Am.  Dec.  169.  605;  Miller  v.  Wilson,  98  Ga.  567,  25 

19.  New  Castile  Mfg.  Co.  v.  Red  S.  E.  578,  58  A.  S.  R.  319  and  note; 
River  R.  Co.,  1  Rob.  (La.)  145,  36  Dolliff  v.  Robbins,  83  Minn.  498,  88 
Am.  Dec.  686;  McKenzie  v.  Nevius,  22  N.  W.  772,  85  A.  S.  R.  466. 

Me.  138,  38  Am.  Dec.  291.  Note:  50  L.R.A.(N.S.)  52,  56. 

Vote;  58  Am.  Dee.  170.  See  Brokers,  vol.  4,  p.  294  et  seq. 

20.  Kote:  58  Am.  Dec.  170.  And  see  generally  Trovbk. 
1.  Maury  v.  Ranger,  3^  La.  Ann. 
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to  be  diverted  from  its  true  destination  by  means  of  a  forged  waybill 
and  placed  in  possession  of  the  factor  by  means  of  a  forged  bill  of 
lading,*  According  to  this  view  it  is  the  business  of  factors  to  know 
the  character  of  the  persons  with  whom  and  for  whom  they  deal,  and 
to  see  to  it  that  their  principals  are  able  to  protect  them  if  their 
action  in  reference  to  the  property  bought  or  sold  amounts  to  a  con* 
version.'  In  some  instances  a  distinction  has  been  made  between 
cases  where  the  factor  or  agent  comes  into  the  actual  possession  of 
the  property  and  upon  selling  the  same  for  his  principal  turns  the 
possession  over  to  the  purchaser,  and  cases  where  the  factor  does  not 
take  the  manual  possession  of  the  property,  but  merely  receives  ware- 
house receipts  therefor  and  acts  for  his  principal  in  transferring  them 
to  a  purchaser,  and  it  has  been  held  that  in  the  latter  cases  there  is 
no  liability  to  the  owner.*  So  also,  a  distinction  has  sometimes  been 
made  between  the  liability  of  a  factor  for  selling  negotiable  instru- 
ments for  someone  other  than  the  true  owner,  and  his  liability  in  this 
respect  as  to  other  forms  of  personal  property.  Thus,  on  the  theory 
that  coupons  or  bonds  do  not  stand  upon  the  same  ground  as  chattels, 
it  has  been  held  that  a  person  receiving  negotiable  coupons  or  bondi', 
selling  the  same,  and  accounting  to  his  principal  for  the  proceeds 
thereof,  is  not  liable  to  the  true  owner  for  the  conversion  of  the  instru- 
ments, although  his  principal  had  stolen  them,  the  agent  accounting 
in  good  faith,  and  without  knowledge  of  this  fact,  and  not  being 
guilty  of  gross  negligence  in  not  ascertaining  it.'  Other  authorities, 
however,  hold  that  an  agent  receiving  and  selling  negotiable  bonds  is 
liable  to  the  true  owner  for  the  conversion  thereof,  though  at  the  time 
of  the  sale,  and  when  he  paid  the  proceeds  over  to  his  principal,  he 
had  no  knowledge  or  suspicion  of  any  defect  in  the  letter's  title.*  The 
rights  of  the  mortgagee  of  chattels  as  against  one  selling  tlie  same  is 
treated  elsewhere  in  this  work.' 

35.  Effect  of  Equitable  Assignment  of  Proceeds  of  Sale  to  Third 
Person. — While  there  are  decisions  to  the  effect  that  where  a  consignee 
receives  goods  or  money  with  instructions  to  hand  them  over  to  a 
third  party,  such  third  party  cannot  maintain  either  trover  or  an 
action  for  money  had  and  received  until  the  consignee  does  some 
act  by  which  'he  binds  himself  to  the  third  party,*"  yet  in  accord- 
ance with  the  general  rule  that  an  assignment  of  nonexisting  but 

4.  Johnson  v.  Martin,  87  Minn.  370,  92  Am.  Dec.  581. 

92  N.  W.  221,  94  A.  S.  R.  706  and  note,  Note:  50  L.R.A.(N.S.)  58. 

59  L.R.A.  733.  9.  See  CHAXTSii  Mosixiages,  vol.  5, 

6.  Note:  50  L.R.A.(N.S.)  56,  57.  p.  472  et  seq. 

6.  Note:  50  L.R.A.(N.S.)  57.  10.  Eichelbei^er  v.  Murdock,  10  Md. 

7.  Spooner   v.   Holmes,   102   Mass.  373,  69  Am.  Dec.  140  and  note;  Ex- 
603,  3  Am.  Rep.  491.  change  Bank  v.  Rice,  107  Mass.  37,  9 

Note:  50  L.RJl.(N.S.)  58.  Am.  Rep.  L 

8.  Kimball  v.  Billings,  55  Me.  147, 
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definite  expected  funds,  i.  e.  funds  to  be  made,  operates  as  an  appro- 
priation and  transfer  thereof,  and  is  enforceable  when  the  funds 
are  made,  where  notice  of  the  transfer  is  given  to  the  debtor,**  it 
has  been  held  that  a  draft  by  a  consignor  on  his  consignee  for  a 
sum  payable  to  a  third  person  out  of  proceeds  of  goods  when  sold, 
is  a  specific  appropriation  to  the  use  of  the  latter,  and  binds  the 
consignee  to  retain  so  much  of  the  proceeds  as  is  necessary  to  meet 
the  draft;  and  the  obligation  of  the  consignee  to  the  payee  is  not 
discharged  by  failure  of  the  payee  to  present  the  draft  for  payment 
for  several  months,  and  an  agreement  in  the  meantime  between  the 
consignor  and  consignee  for  a  new  appropriation  of  the  funds  for 
the  benefit  of  the  latter.** 

Rights  and  Liabilities  of  Principal 

36.  Suits  on  Contracts  Made  with  Factors. — It  is  well  settled,  as  a 
general  rule,  that  a  written  contract  made  by  a  factor  in  his  own 
name  for  the  purchase  or  sale  of  goods  for  his  principal  will  bind 
the  principal,  and  he  may  sue  and  be  sued  thereon  exactly  as  if  he 
were  named  in  it,  for  it  is  treated  as  the  contract  of  the  principal 
as  well  as  of  the  agent.*'  A  principal  being  bound  by  the  acts  and 
contracts  of  an  agent,  done  with  his  consent  or  ratified  by  him,  is 
also  entitled,  as  the  ultimate  party  in  interest,  to  all  the  advantages 
and  benetits  of  such  acts  and  contracts,  as  against  third  parties  with 
whom  his  agent  deals;  and  it  is  immaterial  that  the  agent  is  a  factor 
under  a  del  credere  commission,  or  that  the  principal  was  unknown 
at  the  time,  or  that  the  third  person  dealt  with  the  agent  suppos- 
ing him  to  be  the  sole  principal.**  Accordingly,  while  as  already 
seen  an  action  may  be  supported  by  a  factor  for  the  purchase  price 
of  goods  sold  by  him,*'  and  a  payment  made  to  him  is  good  unless 
forbidden  by  the  principal,**  the  principal  may  take  the  collection 
into  his  own  hands,  and  sue  the  vendee  in  his  own  name  for  th» 
.purchase  price  of  goods  sold  by  the  factor,  even  though  the  prin- 
cipal was  unknown  at  the  time  of  the  same.*'    In  such  suits  by  the 

11.  Note:  82  Am.  Dec  349.  And  17.  Higgins  v.  McCrea,  116  U.  S. 
see  AssiGHMKNTS,  vol.  2,  p.  600.  671, 6  S.  Ct.  557, 29  U.  S.  (L.  ed.)  764; 

12.  Lowery  v.  Steward,  25  N,  T.  Traub  v.  Milliken,  57  Me.  63,  2  Am. 
239,  82  Am.  Dec.  346  and  note.  Rep.  14;  Miller  v.  Lea,  35  Md.  396,  6 

13.  Higgins  v.  McCrea,  116  U.  8.  Am.  Rep.  417;  Ilsley  v.  Merriam,  7 
671,  6  S.  Ct  557,  29  U.  S.  (L.  ed.)  Cnsh.  (Mass.)  242,  54  Am.  Dec  721 
764.  and  note;  Roosevelt  v.  Doberty,  129 

Notes:  9  Am.  Dee.  336;  58  Am.  Dec  Mass.  301,  37  Am.  Rep.  356;  Taintor 

169.  V.  Prendergast,  3  Hill  (N.  Y.)  72,  38 

14.  Poster  v.  Smith,  2  Cold.  (Tenn.)  Am.  Dec.  618;  Girard  v.  Taggart,  5 
474,  88  Am.  Dec.  604.  Seig.  &  R.  (Pa.)  19,  9  Am.  Dec.  327 

15.  See  supra,  par.  32.  and  note. 

16.  See  supra,  par.  10.  Note:  58  Am.  Dec.  169,  170. 
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principal  the  factor's  private  debt  cannot  be  set  oflP  against  the  vendee's 
debt  on  the  sale,**  unless  the  factor  has  been  held  out  as  the  prin- 
cipal and  the  purchaser  has  bona  fide  dealt 'ivith  him  as  owner,  in 
which  case  the  defendant  may  avail  himself  of  equities  existing  in 
his  favor  and  against  the  factor.*'  Where  the  purchaser  pays  the 
owner,  in  opposition  to  the  wishes  and  against  the  order  of  the  factor, 
such  payment  will  be  good;  because  the  owner  being,  through  the 
agency  of  the  factor,  a  party  to  the  contract,  and  being,  moreover, 
the  beneficial  proprietor  of  the  goods  sold,  has  an  unquestionable 
right  to  receive  payment  directly  from  the  purchaser.*"  And  the 
general  rule  is  that  where  a  factor  having  sold  upon  credit,  if  the 
owner  or  principal  gives  notice  of  his  interest  and  claim  to  the  buyer 
before  payment,  and  requires  him  not  to  pay  the  factor,  the  buyer 
will  not  be  justified  in  afterwards  paying  the  factor.*  There  are,  how- 
ever, exceptions  to  this  rule,  as  where  the  factor  sells  in  his  own 
name,  being  himself  responsible  for  the  price  of  the  goods  sold,  whether 
collected  or  not;  or  where  he  sells  them  to  his  own  creditor,  where 
there  are  mutual  dealings.  The  principal  cannot,  in  those  cases,  inter- 
fere to  the  prejudice  of  the  party  dealing  with  the  factor,  without 
any  knowledge  of  his  agency;  and  only  the  balance,  if  any  be  due 
to  the  factor,  may  be  reclaimed  by  the  principal.'  It  has  been  held, 
however,  that  a  party  contracting  under  the  assumed  character  of 
agent,  either  concealing  or  falsely  representing  the  name  of  his  prin- 
cipal, when  in  fact  he  is  the  real  principal,  cannot  sue  on  the  con- 
tract, aa  principal,  without  notice  to  the  other  party  of  his  real  char- 
acter.'   So  when  a  note  is  taken  from  a  purchaser  by  a  factor,  for 

18.  Miller  v.  Lea,  35  Md.  396,  6  Am.   Am.  Dee.  618  and  note;  Girard  v.  Tag- 
Rep.  417.  gaxt,  5  Serg.  &  R.   (Pa.)  19,  9  Am. 

Note:  58  Am.  Dec.  169.  Dec.  327;  Rabone  v.  Williams,  7  T.  R. 

A  discharge  under  a  state  insolvent  360  note,  4  Rev.  Rep.  463  note,  2  Eng. 

law  does  not  bar  an  action  by  a  non-  Rul.  Cas.  390;  Baring  v.  Corrie,  2  B. 

resident   principal   for   the   price   of  &  Aid.  137,  2,  Eng.  Rul.  Cas.  391; 

goods  sold  by  his  factor  residing  with-  Cooke  v.  Eshelby,  12  App.  Cas.  271, 

in  the  state  to  the  insolvent,  though  the  56  L.  J.  Q.  B.  505,  2  Eng.  Rul.  Cas. 

bills   were  made  out  in  the  factor's  398. 

name  as  vendor,  where  he  informed  Note:  58  Am.  Dee.  169. 

the  debtor  that  he  was  selling  on  com-  ,    Note:  2  Eng.  Rul.  Cas.  408. 

mission  for  a  citizen  of  another  state,  20.  Qolden  v.  Levy,  4  N.  C.  141,  6 

bat  did  not  name  him.    Ilsley  v.  Mer-  Am.  Dec.  555. 

riam,  7  Cush.   (Mass.)   242,  54  Am.  1.  Miller  v.  Lea,  35  Md.  396,  6  Am. 

Dec.  721  and  note.  Rep.  417;  Kelley  v.  Munson,  7  Mass. 

19.  Gardner  v.  Allen,  6  Ala.  187,  41  319,  5  Am.  Dec.  47. 
Am.  Dec.  45  and  note;  Traub  v.  Milli-  Note:  58  Am.  Dec.  169. 

ken,  57  Me.  63,  2  Am.  Rep.  14;  Miller       2.  Kelley  v.  Munson,  7  Mass.  319,  5 

V.  Lea,  35  Md.  396,  6  Am.  Rep.  417;   Am.  Dec.  47. 

Ilsley  v.   Merriam,  7   Cush.    (Mass.)       S.  Tester  v.  Smith,  2  Cold.  (Tenn.) 

242,  54  Am.  Dec.  721andnote;  Taintor    474,  88  Am.  Dec.  604. 

T.  PrenderRast.  3  HiU  (N.  Y.)  72,  39 
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the  sale  of  the  goods  of  several  consignors,  or  for  the  sale  of  the 
goods  of  one  or  more  consignors  and  of  the  goods  of  the  factor, 
one  consignor  cannot  sue  the  purchaser  for  the  value  of  bis  goods 
taken  separately,  although  his  goods  were  sold  for  a  definite  sum, 
capable  of  being  ascertained,  and  which  forms  a  distinct  part  of  the 
consideration  of  the  note.  The  note  is  payment  for  the  whole;  it 
is  a  contract  which  the  factor  had  the  right  to  make,  and  upon 
which  alone  the  purchaser  is  liable.  The  principal  is  thus  deprived 
of  his  direct  remedy .  against  the  purchaser  for  the  separate  price  of 
his  goods.* 

37.  Recovery  of  Goods  Taken  from  Factor. — As  already  seen  a 
factor  has  only  a  special  or  qualified  property  in  goods  consigned  to 
him,  the  title  thereto  still  remaining  in  the  owner,'  and  consequently 
trespass  by  the  owner  of  goods  consigned  to  a  factor,  who  has  a  lien 
thereon  for  a  balance  due  him  from  the  owner,  will  lie  against  the 
officer  who  attaches  the  goods  as  the  property  of  the  factor,  and  where 
a  factor  sells  personalty  of  his  principal,  and  subsequently  takes  it 
back  at  a  reduced  figure  on  account  of  a  defect,  and  charges  the  same 
to  his  principal,  the  latter  has  sufficient  property  therein  to  maintain 
trespass  against  one  who  takes  it  from  the  factor's  possession.*  So 
one  who  has  delivered  goods  to  a  commission  merchant  for  sale  may 
maintain  trover  against  an  officer  who  seizes  them  upon  a  writ  against 
such  .merchant,  and  the  officer  cannot  set  up,  in  bar,  any  lien  for 
expenses  which  the  merchant  may  have  upon  the  goods.' 

38.  Rights  as  to  Property  Improperly  Disposed  of  by  Factor  Gen- 
erally.— ^It  is  well  settled  that  the  bare  possession  of  goods  by  one, 
though  he  may  happen  to  be  a  dealer  in  that  class  of  goods,  does 
not  clothe  him  with  power  to  dispose  of  the  goods  as  though  he  were 
owner,  or  as  having  authority  as  agent  to  sell  or  pledge  the  goods, 
to  the  preclusion  of  the  right  of  the  real  owner.  If  he  sella  as  owner 
there  must  be  some  other  indicia  of  property  than  mere  possession, 
and  there  must  be  some  act  or  conduct  on  the  part  of  the  real  owner 
whereby  the  party  selling  is  clothed  with  the  apparent  ownership 
or  authority  to  sell,  and  which  the  real  owner  will  not  be  heard  to 
deny  or  question,  to  the  prejudice  of  an  innocent  third  party  deal- 
ing on  the  faith  of  such  appearance.*  One  who  intrusts  the  posses- 
sion and  control  of  personal  property  to  an  agent,  who  sells  it  without 
authority,  and  without  the  knowledge  of  his  principal,  is  not  estopped 

4.  Roosevelt  v.  Doherty,  129  Moss.  89  la.  434,  56  N.  W.  663,  48  A.  8.  R. 
301,  37  Am.  Rep.  356.  400  and  note;  Levi  v.  Booth,  58  Md. 

5.  See  supra,  par.  8.  305,  42  Am.  Rep.  332;  Smith  v.  Clews, 

6.  Holly    V.    Huggeford.    8    Pick.  105  N.  Y.  283,  11  N.  E.  632,  59  Am. 
(Mass.)  73, 19  Am.  Dec.  303  and  note.  Rep.  502. 

7.  Jones  v.  Sinclair,  2  N.  H.  319,  9  Note:  3  A.  S.  R.  201. 

Am.  Dec.  75  and  note.  And  see  Bailments,  vol.  3,  p.  Ill  et 

8.  Oilman  Linscod  Oil  Co.  v.  Norton,   seq.;  Principal  and  Agknt;  SAiiS& 
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from  claiming  it  in  the  hands  of  an  innocent  purchaser  without  notice, 
though  the  agent  was  a  dealer  in  property  of  like  character*  No  title 
passes  to  stolen  property,  and  one  who  receives  it  is  liable  for  con- 
version.*' So  where  a  person  obtains  goods  or  the  documents  of  title 
to  goods  from  the  owner,  by  a  fraud,  but  without  any  relation  of 
principal  and  agent  being  constituted  between  them,  he  cannot,  either 
by  the  common  law  or  under  the  factors'  acts,  confer  any  title  upon 
a  purchaser  of  the  goods.**  If,  however,  the  real  owner  of  the  goods 
has  so  acted  as  to  clothe  the  seller  with  apparent  authority  to  sell 
or  pledge,  he  will  be  precluded  from  denying,  as  against  those  whd 
may  have  acted  bona  fide  on  the  faith  of  that  apparent  authority, 
that  he  has  given  such  authority,  and  the  result  as  to  them  is  the 
same  as  if  he  had  really  given  it**  The  rights  of  innocent  third 
persons  in  such  cases  do  not  depend  upon  the  actual  authority  of 
the  party  with  whom  they  deal  directly,  but  are  derived  from  the 
acts  of  the  real  owner,  which  preclude  him  from  disputing,  as  against 
them,  the  existence  of  the  title  or  power  which,  through  negligence 
or  mistaken  confidence,  he  caused  or  allowed  to  appear  to  be  vested 
in  the  party  with  whom  the  innocent  third  persons  dealt.**  Even 
where  the  relation  of  principal  and  factor  exists,  the  elementary  prin- 
ciple applies  that  an  agent  employed  generally  to  do  any  act  is  author- 
ized to  do  it  only  in  the  usual  way  of  business,  and  has  no  authority 
to  depart  from  the  usual  matter  of  accomplishing  what  he  is  employed 
to  effect,**  and  it  is  well  settled  that  whenever  a  factor  has  disposed 
of  goods  in  a  manner  not  within  the  ordinary  and  accustomed  modes 
of  transacting  the  like  business,  the  principal  may  follow  and  reclaim 
the  property,  and  in  such  case  it  is  wholly  immaterial  whether  the 
person  dealing  with  the  factor  knew  him  to  be  such  or  not.*'  If  a 
consignee  of  goods,  in  violation  of  the  contract  of  consignment  and 
out  of  the  usual  course  of  business,  transfers  the  goods  to  another, 
the  consignor  is  entitled  to  retake  them,  notwithstanding  they  may 
have  been  so  transferred  to  an  innocent  purchaser  for  value.*'    Per- 

9.  Oilman  Linseed  Oil  Co.  v.  Norton,  13.  McCarthy  v.  Crawford,  238  III. 
89  la.  434,  56  N.  W.  663,  48  A.  S.  R.  38,  86  N.  E.  750,  128  A.  S.  R.  95,  29 
400  and  note.  L.R.A.(N.S.)  252.    See  generally  Es- 

10.  Rogers  v.  Huie,  1  Cal.  429,  54  toppel;  Principal  and  Agent;  Sales. 
Am.  Dec.  300;  Schmidt  v.  Simpson,  14.  Upton  v.  Suffolk  County  Mills, 
204  N.  Y.  434,  97  N.  E.  966,  Ann.  Cas.  11  Cush.  (Mass.)  586,  59  Am.  Dec. 
1913C  1288.  163;  Ar^ersinger  v.  MacNaughton,  114 

11.  Hollins  V.  Fowler,  L.  R.  7  H.  L.  N.  Y.  535,  21  N.  E.  1022, 11  A.  S.  R. 
757,  44  L.  J.  Q.  B.  169,  L.  R.  7  Q.  B.  687.  See  generally  Princtpal  and 
616,  41  L.  J.  Q.  B.  277,  2  Eng.  Rul.   Agent. 

Cas.  409  and  note.  16.  McCarthy  v.  Crawford.  238  III. 

12.  Levi  V.  Booth,  58  Md.  305,  42  38,  86  N.  E.  750,  128  A.  S.  R.  95,  29 
Am.  Rep.  332;  Dias  v.  Chiekering,  64  L.R.A.(N.S.)  252. 

Md.  348, 1  Atl.  709,  54  Am.  Rep.  770;  16.  Romeo  v.  Martucci,  72  Conn. 
Saltus  V.  Everett,  20  Wend.  (N.  Y.)  504,  45  Atl.  1,  99.  77  A.  S.  R.  »27. 
267,  32  Am.  Dec.  541  and  note.  47  L.R.A.  601;  Trudo  v.  Anderson,  10 
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sons  dealing  with  factors  concerning  goods  intrusted  to  them  are 
charged  with  notice  of  the  extent  and  limitaitioDs  upon  their  powers. 
If  a  transaction  is  brought  in  question  by  the  owner  of  the  goods 
the  burden  of  proving  the  factor's  authority  is  upon  the  party  deal- 
ing with  him.*'  As  already  seen  a  factor  has  no  implied  authority 
to  pledge  the  goods  of  his  principal,*^  and  the  principal  in  the  absence 
of  a  governing  statute  may  sue  in  trover  for  ihe  value  of  the  prop- 
erty pledged  by  his  factor  without  authority,  and  may  bring  the 
action  against  either  the  factor  or  the  pledgee,**  and  in  an  action 
against  a  pledgee  he  may  recover  on  tendering  to  the  factor  the 
amount  due,  and  it  is  not  necessary  for  him  to  make  any  tender  to 
the  pledgee  or  to  make  a  demand  for  the  goods. '<>  On  the  other 
hand  it  is  equally  well  settled  that  the  principal  is  bound  by  the 
acts  of  his  factor  in  the  exercise  of  the  latter's  implied  powers,*  and 
that  the  authority  of  factors  to  perform  all  things  usual  in  the  line 
of  their  employment  cannot  be  limited  by  private  instructions  not 
known  to  the  party  dealing  with  them.'  A  consignor  cannot  main- 
tain an  action  of  trover  against  his  consignee's  pledgee  if  he  has  so 
far  parted  with  the  right  of  property  and  of  possession  that  it  is 
vested  in  the  holder  of  a  draft  drawn  by  the  consignor  on  the  con- 
signee, which  the  former  discounted  and  the  latter  accepted,  but 
did  not  pay  at  maturity.' 

39.  Waiving  Tort  and  Suing  in  Assumpsit. — ^In  accordance  with 
the  general  rule  that  where  a  tortfeasor  has  derived  a  benefit  from 
the  conversion  of  personal  property,  the  owner  of  the  property  may 
waive  the  tort  and  proceed  in  assumpsit,*  the  owner  of  goods  may 
maintain  an  action  against  tortious  possessors  thereof  as  consignees 
or  factors,  and  it  is  competent  for  him  to  introduce  evidence  show- 
ing the  manner  in  which  they  became  possessed  of  the  goods,  even 
though  such  proof  should  establish  such  possession  to  have  been 
wrongful.* 

40.  Following  Property  or  Proceeds. — ^Where  a  principal  can  trace 
his  goods  into  the  hands  of  a  factor,  he  may  follow  the  identical 
articles  or  their  proceeds,  or  securities  taken  therefor,  as  long  as  they 
can  be  distinguished,  into  the  possession  of  the  factor,  or  of  his  legd 
representatives  or  assignees,'  and  this  right  is  frequently  exercised 

Mich.  357,  81  Am.  Dec.  795;  Benny  v.  20.  Note:  Ann.  Cas.  1913C  129S. 

Rhodes,  18  Mo.  147,  59  Am.  Dec.  293;  1.  See  supra,  par.  10  et  seq. 

Barnes  Safe,  etc.,  Co.  v.  Bloch  Bros.  2.  Lobdell  y.  Baker,  1  Mete.  (Mass.) 

Tobacco  Co.,  38  W.  Va.  158,  18  S.  E.  193,  35  Am.  Deo.  358. 

482,  45  A.  S.  R.  846,  22  L.R.A.  850.  3.  De  Wolf  ▼.  Gardner,  12  Cush. 

17.  Barnes  Safe,  etc.,  Co.  v.  Bloch  (Mass.)  19,  59  Am.  Dec.  165  and  note. 
Tobacco  Co.,  38  W.  Va.  158,  18  S.  E.  4.  See  generally  Assumpset,  voL  2, 
482,  45  A.  S.  R.  846,  22  L.R.A.  850.  p.  755  et  seq. 

18.  See  supra,  par.  12.  5.  Lnbert  v.  Chauviteau,  3  Cal.  458, 

19.  Notes:  32  Am.  Dec.  555;  Ann.  58  Am.  Dec.  415  and  note. 

Cas.  1913C  1293.    See  supra,  par.  26.       6.  Fahuestock    v.    Bailey,   3   Mete. 
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in  the  caae  of  a  factor  becoming  bankrupt,'  or  where  he  has  made 
an  assignment  for  the  benefit  of  creditors.*  If  a  factor  deposits  in 
a  bank  to  an  accovint  by  itself  all  drafts  received  by  him  for  sales, 
the  fact  that  his  deposits  include  his  commissions  is  not  such  a  mix- 
ing of  funds  as  wfll  prevent  the  principal  from  following  them,' 
and  it  has  even  been  held  that  money  received  by  a  commission 
merchant  for  produce  sent  him  for  sale,  and  deposited  by  him  in 
his  general  account  in  bank,  belongs  to  the  owners  of  the  produce, 
and  cannot  be  applied  by  the  bank  to  the  obligations  of  the  mer- 
chant*® Persons  whose  goods  are  sold  by  their  factors,  however, 
have  no  lien  on  the  debt  whjch  arises  from  the  sale  in  case  the  pro- 
ceeds cannot  be  identified  in  the  factor's  hands,**  and  if  goods  are 
in  a  bankrupt's  possession  under  such  circumstances  as  to  make  him 
appear  the  true  owner,  the  principal  may  lose  the  goods.  So,  if  the 
proceeds  of  goods  have  been  disposed  of  by  the  factor's  legal  repre- 
sentativa«  or  assignees  in  their  representative  character,  before  notice 
of  the  principal's  claim,  the  right  of  the  latter  to  recover  may  be  lost.** 
Under  a  contract  by  which  goods  are  consigned  to  one  person  to 
sell  for  another  as  agent  upon  commission,  the  consignee  to  guar- 
antee all  sales,  and  to  make  a  report  at  the  end  of  each  sixty  days 
of  the  amount  of  sales,  and  to  pay  for  the  same,  less  commissions, 
with  his  notes,  the  proceeds  of  the  sales  vest  in  the  consignee.  Upon 
the  sale's  taking  place  the  relation  of  principal  and  agent  ceases, 
and  the  relation  of  debtor  and  creditor  arises  as  to  the  proceeds 
thereof,  whether  the  notes  are  executed  or  not.  Hence,,  if  the  con- 
signee becomes  insolvent,  the  consignor  cannot  follow  such  proceeds 
as  a  trust  fund,  but  must  proceed  as  a  common  creditor.**  So  where 
one  undertakes  by  contract  to  act  as  sales  agent  for  another,  for  a 
definite  period  of  time,  and  to  buy  and  pay  for  at  certain  prices 
all  stock  on  band  at  the  expiration  of  such  period,  it  has  been  held 
that  title  to  the  property  passes  at  such  expiration,  and  a  bankruptcy 

(Ky.)  48,  77  Am.  Dec.  161;  Drovers'  Creditors,  vol.  2,  p.  651  et  aeq. 

etc.,  Nat.  Bank  v.  Roller,  85  Md.  495,  9.  Note:  58  Am.  Dec.  170. 

37  Atl.  30,  60  A.  S.  R.  344  and  note,  lO.  Boyle     v.     Northwestern     Nat 

36LJI.A.  767;  Chesterfield  Mfg.  Co.  v.  Bank,  125  Wis.  498,  103  N.  W.  1123, 

Delrou,  5  Pick.  (Mass.)  7, 16  Am.  Dec.  104  N.  W.  917,  110  A.  8.  R.  844,  1 

367;  Vail  v.  Durant,  7  Allen  (Mass.)  L.R.A.(N.S.)  1110. 

408,  83  Am.  Dec.  695;  Price  v.  Ral-  11.  Ward  v.  Brandt  11  Mart.  0.  8. 

ston,  2  Dall.  (Pa.)  60, 1  U.  8.  (L.  ed.)  (La.)  331, 13  Am.  Dec.  352.    See  also 

289,  1  Am.  Dec.  260.    See  generally  Arbuckle  v.  Kirkpatrick,  98  Tenn.  221, 

Trusts.                                       ,  39  S.  W.  3,  60  A.  S.  R.  854,  36  L.R.A. 

Note:  58  Am.  Dec.  169.  285. 

7.  See  cases  cited  in  preceding  note.  12.  Notes:    68   Am.   Dec.   169;    65 
Note:  58  Am.  Dec.  169.  L.R.A.  40^  44,  51. 

And  see  Bankbuptct,  vol.  3,  p.  218       13.  Aetna    Powder    Co.    t.    Hilde- 
et  seq.;  Trusts.  brand,  137  Ind.  462,  37  N.  E.  136,  46 

8.  See  AssiGNiCBNTS  tor  Bknetit  of    A.  S.  R.  194  and  note. 
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trustee  of  the  agent  will  be  entitled  to  it  as  against  the  claims  of  the 
principal.** 

14.  Parlett  v.  Blake,  188  Fed.  200,  110  C.  C.  A.  72,  39  L.R.A.(N.S.)  620 

and  note. 


FAIRS 

See  AoBiouurasi^  vol.  1,  p.  785;  Thkatebs,  Sbows  and  Pitbuo  Bxsobts. 
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5.  Restraint  of  Persons 

6.  Malice 

III.  Justification  by  Legal' Process 

7.  Defendant's   Status  as   Public   Officer 

8.  General  Requisites  of  Process 

9.  Jurisdiction  to  Issue  Process 

10.  Officer's  Personal  Knowledge  of  Irregularities 
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13.  Expmption  from  Arrest  as  Affecting  Liability 

IV.  Jurisdiction  Other  than  by  Legal  Process 

14.  Arrest  witliont  Warrant 
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V.  Persons  Liable  for  False  Imprisonmeiit 

19.  OfScer'a  Assistant 

20.  Magistrate  Issuing  Process 

2L  Plaintiff  or  Complaining  Witness  in  Proceeding  for  Arrest 

22.  Plaintiff's  Attorney 

23.  Principal's  Liability  for  Acts  of  Agent 

24.  Private,  Municipal  and  Charitable  Corporations 

25.  Partnerships 

VI.  Immunity  of  Judicial  and  Governmental  Officers 

26.  Judges  of  Courts  of  General  Jurisdiction 

27.  Judges  of  Courts  of  Limited  Jurisdiction 

28.  Distinction  between  Judges  of  Superior  and  Inferior  Gouts  Disapproved 

29.  Immunity  of  Quasi  Judicial  Officers 

VII.  Incidents  of  Action  for  False  Imprisonment 

30.  Form  of  Action 

31.  Action  on  OflScer's  Bond 

32.  Parties 

33.  Pleading 

34.  Measure  of  Damages 

35.  Special  Elements  Included  in  Compensatory  Damages 

36.  Exemplary  or  Punitive  Damages 

37.  Evidence 

38.  Special  Facts  Provable  in  Mitigation  of  Damages 

39.  Special  Defenses 


I.  Inteoductoby 

1.  Scope  of  Article. — While  the  foregoing  title  is  broad  enough  to 
cover  overj  case  in  which  a  person  is  wrongfully  interfered  with  in 
the  exercise  of  his  right  of  personal  liberty,  whether  that  result  is 
accomplished  under  technically  legal  process  or  by  an  act  that  is 
wholly  illegal,  yet  false  imprisonment  is  more  properly  considered  in 
the  narrower  sense  of  the  civil  and  criminal  responsibility  for  the  act 
so  done.  An  arrest  may  be  wrongful  in  the  sense  that  the  person 
arr&«ted  was  innocent  of  the  charge  or  accusation  against  him,  and 
yet  the  person  who  made  the  arrest  may  incur  no  liability  because 
he  acted  under  legal  process.  The  question  whether,  in  any  case, 
there  was  a  legal  right  to  make  the  arrest  pertains  to  another  subject, 
and  is  treated  accordingly.^  If  it  appears  that  an  arrest  wa.«  on 
process  sued  out  maliciously  and  without  probable  cause,  but  regular 
on  its  face,  so  that  the  officer  incurs  no  liability  in  executing  it,  the 
remedy  of  the  person  injured  is  against  him  who  sued  out  the  process, 
and  this  also  is  appropriately  treated  under  another  title.*     Other 

1.  See  Akrest,  vol.  2,  p.  443.  2.  See  Malicious  Prosecution-. 
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matters  related  to  false  imprisonment,  but  treated  elsewhere,  are  the 
right  to  use  force  in  resisting  an  unlawful  arrest,'  the  remedy  by 
habeas  corpus  in  cases  of  unlawful  restraint,*  and  the  validity  and 
effect  of  contracts  made  and  acts  done  under  the  influence  of  personal 
coercion.* 

2.  Definition. — False  imprisonment  is  the  unlawful  restraint  by 
one  person  of  the  physical  liberty  of  another.*  In  this  phrase  the 
word  "false"  seems  to  be  exactly  synonymous  with  "unlawful."  But 
since  any  restraint  by  one. person  of  the  personal  liberty  of  another  is 
unlawful  unless  justified  by  some  valid  authority  or  right,'  and  since 
the  restraint  included  in  this  cause  of  action  must  be  inuuediate  and 
direct,  instead  of  consequential  and  remote,  the  title  may  be  more 
exactly  defined  as  "the  direct  restraint  by  one  person  of  the  physical 
liberty  of  another  without  adequate  legal  justification,"  In  the  Scots 
law,  the  peculiar  phrase  "wrongous  imprisonment"  is  used  instead  of 
false  imprisonment.* 

3.  Distinctions. — False  imprisonment  is  closely  aldn  to  malicious 
prosecution,  abuse  of  process  and  vexatious  suit.  Very  often  a  single 
transaction  may  constitute  both  a  false  imprisonment  and  a  malicious 
prosecution,  and  the  plaintiff  at  the  common  law  might  have  his 
election  to  sue  in  trespass  for  false  imprisonment  or  in  case  for  ma- 
licious prosecution,  and  in  jurisdictions  where  the  strict  separation  of 
the  forms  of  action  has  been  abolished,  two  or  more  of  the  above 
cases  of  action'  may  be  joined  in  the  same  suit.*    Both  courts  and  text- 

3.  See  Arhest,  toI.  2,  p.  474.  R.  Co.,  92  Me.  399,  42  AtL  800,  69 

4.  See  BUbeas  Corpus.  A.  S.  R.  513,  44  L.E.A.  673;  MoAleer 

5.  See  Cbiminal  Law,  vol.  8,  p.  125;  v.  Good,  216  Pa.  St.  473,  65  Atl.  934, 
HuBESS,  vol.  8,  p.  723  et  seq.  116  A.  S.  E.  782,  10  L.R.A.(N.S.) 

6.  Eich  V.  Mclnemy,  103  Ala.  345,  303  and  note;  Smith  v.  Clark,  37  Utah 
16  So.  663,  49  A.  S.  E.  32  and  note;  116,  106  Pac  653,  Ann.  Caa.  1912B 
Slomer  v.  People,  25  HI.  70,  76  Am.  1366,  26  L.E.A.(N.S.)  953;  Bergeron 
Dec.  786;  Whitman  v.  Atchison,  etc.,  v.  Peyton,  106  Wis.  377,  82  N.  W.  291, 
E.  Co.,  85  Kan.  150,  116  Pac.  234,  80  A.  S.  E.  33. 

Ann.  Cas.  1912D  722,  34  L.R.A.(N.S.)  8.  Evans  v.  M'Longhlan,  1  Pater. 

1029;  New  York,  etc.,  E.  Co.  v.  Wald-  Sc.  App.  989,  1  Macq.  H.  L.  89,  15 

Ton,   116  Md.   441,   82   Atl.   709,   39  Eng.  Eul.  Cas.  173. 

LJl.A.(N.S.)   502;  Stephens  v.  Con-  9.  Grimes   v.   Greenblatt,  47   Colo, 

ley,  48  Mont.  352,  138  Pac.  189,  Ann.  495,  107  Pac.  mi,  19  Ann.  Caa.  608; 

Cas.  1915D  958;  Marks  v.  Sullivan,  8  Page   v.    Citizens'   Banking   Co.,  Ill 

Utah  406,  32  Pac.  668,  20  LJI.A.  590;  Ga.-  73,  36  S.  E.  418,  78  A.  S.  E.  144, 

Gillingham  v.  Ohio  River  E.  Co.,  35  51  LJI.A.  463;  Wood  v.  Graves,  144 

W.  Va.  588, 14  S.  E.  243,  29  A.  S.  E.  Mass.  365, 11  N.  E.  567,  59  Am.  Eep. 

827,  14  L.E.A.  798;  Gelzenlenchter  v.  95;  Haskins  v.  Ealston,  69  Mich.  63, 

Niemeyer,  64  Wis.  316,  25  N.  W.  442,  37  N.  W.  45,  13  A.  S.  E.  376;  Tryon 

34  Am.  Eep.  616.  v.  Pingree,  112  Mich.  338,  70  N.  W. 

Notes:  54  Am.  Dec  258;  67  A.  S.  905,  67  A.  S.  B.  398,  37  L.E.A.  222; 

E.  408.                                         ,  Tillman  v.  Beard,  121  Mich.  475,  80 

7.  Floyd  V.  State,  12  Ark.  43,  54  N.  W.  248,  46  L.E.A.  215;  Boeger  v. 
Am.  Dec.  250;  Pahner  v.  Maine  Cent.  Langenbeig,  97  Mo.  390, 11  S.  W.  223, 
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writers  have  sometimes  confused  these  causes  of  action,  and  thereliy 
fallen  into  error  in  their  statement  of  the  law,  if  not  in  the  practioil 
conclusion  reached.*'  In  false  imprisonment,  the  essence  of  the  tort 
consists  in  depriving  the  plaintiff  of  his  liberty  without  lawful  justifi- 
cation, and  the  good  or  evil  intention  of  tlie  defendant  does  not  excuse 
or  create  the  tort.  The  plaintiff's  grievance  is  the  use  against  him  of 
force,  actual  or  threatened.  Con.«equentIy,  in  the  common  law  pro- 
<'edure,  the  action  must  be  brought  in  trespass.**  But  in  the  case  of 
malicious  prosecution  or  abuse  of  process,  the  process  is  valid  and  in 
it.«elf  justifies  the  restraint  or  imprisonment.  To  deprive  the  defend- 
ant of  its  prot€C'tion  it  is  necessary  to  show  malice,  want  of  probable 
cause  to  institute  the  proceeding,  or  some  oppressive  or  fraudulent 
use  of  the  machinery  of  the  law.  Consequently  the  malice  or  evil 
intent  is  the  gist  of  the  tort,  tlie  injury  suffered  by  the  plaintiff  results 
only  indirectly  from  the  wrongful  act,  that  is,  the  evil  intent  of  the 
defendant,  and  the  common  law  action  to  l^e  used  is  trespass  on  the 
case.'*  Of  course  the  common  law  classification  of  the  different  causes 
of  action  has  ceased  to  be  important  in  itselt,  but  it  illustrates  tlie 
entirely  different  legal  nature  of  the  two  classes  of  torts. 

4.  False  Imprisonment  as  a  Crime. — A  false  imprisonment  neces- 
sarily constitutes  or  includes  a  common  law  a.ssault,  and  may  be  prose- 

10  A.  S.  R.  322;  Smith  v.  Chirk,  37  708;  Kramer  v.  Lett,  50  Pa.  St.  495, 

;';I?AL-^A^'   ^"^   ^^"^   ^^3,  Aun.   Cos.  88  Am.  Dee..  556;  Marks  v.  Sullivan, 

1!)12B  1366,  26  L.R.A.(N.S.)  953.  8  Utah  406,  32  Pac.  668,  20  L.R.A: 

10.  Busteed  v.  Parsons,  54  Ala.  3!)3,  590.  But  as  to  the  occasional  right  to 
-5  Am.  Rep.  688;  McClenny  v.  In-  obtain  redress  in  other  forms  of  ac- 
verarity,  80  Kan.  569,  103  Pac.  82.  24  lion,  see  infra,  par.  31,  32. 

L.R.A. (N.S.)  301;  Stewart  v.  Cooley,  12.  Rieh  v.  Mclnemy,  103  Ala.  345, 

23  Minn.  347,  23  Am.  Rep.  690;  Neall  15  So.  66.'},  49  A.  S.  R.  32;  Krause  v. 

V.  Hart,  115  Pa.  St.  347,  8  Atl.  628,  Spiegel,  94  Cal.  370,  29  Pac.  707,  28 

2  A.  S.  R.  559;  Bolton  v.  Vellines,  94  A.  S.  R.  137,  15  L.R.A.  707;;  Watson 

Va.  393,  26  S.  E.  847,  64  A.  S.  R.  737.  v.  Watson,  9  Conn.  140,  23  Am.  Dec 

The  above  cases  seem  to  confuse  false  324;  Roberts  v.  Thomas,  135  Kv.  63, 

impn.sonment  with  malicious  proseeu-  121  S.  W.  9(il,  21  Ann.  Cas.  456  and 

tion  m  their  statement  of  the  law.    In  note;    Savage    v.    Brewer,    16    Pick. 

the  following  eases,  the  frequency  of  (Mass.)    453,   28   Am.   Dec.  255  and 

such  confusion  IS  pointed  out :  Rich  V.  note;    Haskins   v.   Ralston,   69   Mich. 

Melnemy,  103  Ala.  345,  15  So.  663,  63,  37  N.  W.  45,  13  A.  S.  R.  376; 

49  A.  S.  R.  32;  Pierscm  v.  Gale,  8  Vt.  Breck  v.  Blanchard,  20  N.  H.  323,  51 

509,  30  Am.  Dec.  487.  Am.  Dec.  222  and  note;  Jackson  v. 

Note:  12  Ann.  Cas.  36.  American  Telephone,  etc.,  Co.,  1.39  N. 

11.  Crumpton  v.  Newman,  12  Ala.  C.  347,  51  S.  E.  1015,  70  L.R.A.  738; 
199,  46  Am.  Dec.  251;  Colter  v.  Lower,  Bamett  v.  Reed,  51  Pa.  St.  190,  8S 
.{5  Ind.  285.  9  Am.  Rep.  735;  Southern  Am.  Dec.  574;  Gelzenleuehter  v.  Nie- 
R.  Co.  V.  Shirley,  121  Ky.  863,  90  S.  mever,  64  Wis.  316,  25  N.  W.  442,  34 
W.  597,  12  Ann.  Cns.  33  and  note;  Am.  Dec.  616. 

Allison  V.  Rheam,  3  Serg.  &  R.  (Pa.)        Note:  67  A.  S.  R.  408. 

139,  8  Am.  Dee.  644;  Maher  v.  Ash-       And  see  Malicious  Prosxcutioh. 

mead,  30  Pa.   St.  344,  72  Am.  Dec. 
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cated  as  such.*'  In  some  jurisdictions,  by  statute,  false  imprison- 
ment has  been  specially  made  a  crime.  The  definition  of  this  crime 
is  the  same  as  that  already  given,  and  the  general  principles  already 
stated  as  applicable  in  the  civil  action  also  apply  in  criminal  proceed- 
ings,^* except  as  the  criminal  prosecution  is  affected  by  the  general 
laws  of  criminal  jurisprudence,  such  as  the  requirement  of  proof 
beyond  a  reasonable  doubt,  and  the  protection  of  the  accused  from 
being  required  to  give  testimony  against  himself.  There  must,  also, 
be  the  criminal  intent,  so  that  if  an  officer  makes  an  arrest  for  mis- 
demeanor, and  it  turns  out  that  no  crime  had  been  committed,  his 
good  faith  in  the  performance  of  official  duty  is  a  defense  to  a  crim- 
inal prosecution,  though  it  would  not  be  to  a  civil  action.*' 

n.  Elbicbnts  ov  AcTioJUASLB  Wronq 

5.  Restraint  of  Person. — ^In  order  to  constitute  a  case  of  false 
imprisonment  it  is  essential  that  there  should  be  some  direct  restraint 
of  the  person ;  but  to  constitute  "imprisonment,"  in  the  sense  in  which 
the  word  is  here  used,  it  is  not  necessary  that  there  should  be  confine- 
ment in  a  jail  or  prison.  Any  exercise  of  force,  or  express  or  implied 
threat  of  force,  by  which  in  fact  the  other  person  is  deprived  of  his 
liberty,  compelled  to  remain  where  he  does  not  wish  to  remain,  or  to  go 
where  he  does  not  wish  to  go,  is  an  imprisonment."  So,  if  an  officer 
tells  a  person  that  he  is  under  arrest,  and  he  thereupon  submits  him- 
self to  the  officer,  going  with  him  and  obeying  his  orders,  such  person 
is  deprived  of  his  liberty,  and  if  the  act  of  the  officer  is  unlawful  this 
is  a  false  imprisonment.*'  While  actual  force  is  not  necessary,  it  is 
generally  held  essential  that  the  conduct  of  the  person  complained  of 
must  show  that  force  will  be  used  to  detain  the  plaintiff,  if  necessarv', 
or  that  the  person  detaining  him  does  so  by  some  legal  authority.*^ 

13.  Com.  v.  Cheney,  141  Mags.  102,  Beefcer,  102  Md.  250,  62  Atl.  526, 
6  N.  E.  724,  55  Am.  Rep.  448.  Ill  A.  S.  R.  356,  3  L.R.A.(N.S.)  221; 

14.  Floyd  V.  State,  12  Ark.  43,  54  Kroeger  v.  Passmore,  36  Mont.  504, 
Am.  Dec.  250 j  Slomer  v.  People,  25  93  Pac.  805,  14  L.R.A.(N.S.)  988; 
111.  70,  76  Am.  Dec.  786;  Kroeger  v.  Cook  v.  Highland  Hospital,  168  N.  C. 
Passmore,  36  Mont.  504,  93  Pac.  805,  250,  84  8.  E.  352,  L.B.A.1915D  611 
14  L.R.A.(N.S.)  988.  ^nd  note. 

Note:  54  Am^ec.  269  jjotes:  54  Am.  Dee.  259;  67  A.  8. 

16.  Com.  V.  Cheney,  141  Mass.  102,  -o   4.na_4.in 

'  ?6   Fot^ri.'ia^/A^amlExt>ress  1?^"  -  Gold,  1  Wend.  (N.  Y.) 

10.  JPotnermgnam  V.  Adams  Jixpress  om   in   »       t.       tan      j      x      tt 

Co.,  36  Fed.  252,  1  L.R.A.  474;  Floyd  flO,  19  Am.  Dec   480  «iid  note;  Has- 

y.  State,  12  Ark.  43,  54  Am.  Dec.  250;  ^ms  v   Yonng^  19  N   C.  6Z7,SlAm. 

Whitman  v.  Atchison,  etc.,  R.  Co.,  86  Jec.  426;  Maxtm  v.  Houck,  141  N.  C 

Kan.  150,  116  Pac   234,  Ann.   Caa.  317,   54   S.   E.  291,  7   LJl.A.(N.S.) 

19r2D  722  and  note,  34  L.R.A.(N.S.)  576  and  note;  Ckwdell  v.  Tower,  77 

1029;   CroBSett  v.  Campbell,  122  La.  Vt.  61,  58  AtL  790,  107  A.  S.  R.  745. 

659.  48   So.  141,  129  A.  S.  R.  362,  Note:  Ann.  Cas.  1912D  730. 

20  L.R.A.(N.S.)   967;  Bemheimer  v.  18.  Whitman  v.  Atchison,  etc.,   R. 
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The  essential  thing  is  the  restraint  of  the  person.  This  may  be  caused 
by  threats,  as  well  as  by  actual  force ;  and  the  threats  may  be  by  con- 
duct or  by  words.  If  the  words  or  conduct  are  such  as  to  induce  a 
reasonable  apprehension  of  force,  and  the  means  of  coercion  are  at 
band,  a  person  may  be  as  effectually  restrained  and  deprived  of  liberty 
as  by  prison  bars.**  While  some  cases  appear  to  lend  countenance  to 
the  view  that  a  partial  interference  with  one's  liberty,  such  as  an 
obstruction  of  passage,  does  not  amount  to  false  imprisonment,  the 
conclusion  arrived  at  would  seem  to  be  based  more  properly  on  the 
ground  that  such  interference  does  not  amount  to  a  restraint  in  the 
sense  of  an  imprisonment..  The  true  test  seems  to  be,  not  the  extent 
of  the  restraint  (where  the  interference  amounts  to  a  restraint),  but 
the  lawfulness  thereof.** 

6.  Malice. — Malice  is  not  an  essential  element  of  false  imprison- 
ment,* and  its  existence  or  non-existence  is  immaterial,  except  to 
increase  or  mitigate  the  damages ;  *  and  even  the  defendant's  good 
faith  and  benevolent  intentions  will  not  relieve  him  from  liability.* 
So  the  defendant's  knowledge  or  his  ignorance  of  the  invalidity  of  the 
supposed  justification  is  immaterial  except  as  affecting  the  damages, 
or  sometimes  to  make  one  who  had  a  guilty  knowledge  or  intention 
liable  as  a  co-defendant  with  the  one  who  actually  committed  the 
tortious  act.*  And  if  it  appears  that  the  defendant  acted  by  virtue  of 
valid  legal  process,  which  was  legally  served,  the  action  cannot  be 
maintained,  however  evil  his  motives  may  have  been.'  False  im- 
prisonment exists  when  one  who  is  in  control  of  a  vessel  at  anchor, 
within  practical  rowing  distance  from  the  shore,  and  who  has  agreed 
that  a  guest  on  board  shall  be  free  to  leave,  there  being  no  means  to 
leave  except  by  rowboats,  wrongfully  refuses  the  guest  the  use  of  a 

Co.,  85  Kan.  150,  116  Pac.  234,  Ann.  v.  Thomas,  135  Ky.  63,  121  S.   W. 

Cas.  1912D  722,  34  L.R.A.(N.S.)  1029.  961,  21  Ann.  Gas.  456  and  note;  Wach- 

19.  Hebrew  v.  Pulis,  73  N.  J.  L.  621,  smuth  v.  Merchants  Nat.  Bank,  96 
64  Atl.  121,  118  A.  S.  R.  716  and  Mich.  426,  56  N.  W.  9,  21  L.R.A,  278; 
note,  7  L.R.A.(N.S.)   580.  Kroeger  v.  Passmore,  36  Mont.  504,  93 

20.  Note:  20  L.R.A.(N.S.)  968.  Pac.  805,  14  L.R.A.(N.S.)  988;  Mali 

1.  Gates  V.  Bullock,  136  Ala.  537,  v.  Lord,  39  N.  Y.  381,  100  Am.  Dec. 
33  So.  835,  96  A.  S.  R.  38;  Colter  448. 

V.  Lower,  35  Ind.  285,  9  Ani.  Rep.  Note:  54  Am.  Dec.  259. 

735;   Boeger  v.  I^ngenberg,  97  Mo.  knd  see  infra,  par.  38. 

390,  11  S.  W.  223,  10  A.  S.  R.  322.  S.  Gallon  v.  House  of  Good  Shep- 

Not«s:  49  A.  S.  R.  41;  21  Ann.  hivrd,  158  Mich.  361,  122  N.  W.  631, 

Cas.  459.  133  A.   S.  R.   387,  24  L.RA.(N.S.) 

2.  Nelson  v.  Kellogg,  162  Cal.  621,  286. 

123  Pac.  1115,  Ann.  Cas.  1913D  759;  4.  See  infra,  par.  19-22. 

Rogers  v.  Toliver,  139  6a.  281,  77  S.  6.  Page  v.  Citizens'  Banking  Co.,  Ill 

E.    28,    Ann.    Cas.    1914A    1017,   45  Ga.  73,  36  S.  E.  418,  78  A.  S.  R.  144, 

L.R.A.(N.S.)   64  and  note;  Southern  51  L.R.A.  463;  Tryon  v.  Pingree,  112 

B.  Co.  V.   Shirley,  121  Ky.  863,   90  Mich.  338,  70  N.  W.  905,  67  A.  S   R. 

8.  W.  597,  12  Ann.  Cas.  33;  Roberts  398.  37  L.R.A.  222. 
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boat.*  But  it  has  been  held  that  where  a  miner  in  the  course  of  his 
employment  descends  a  coal  mine,  from  which  in  the  regular  order 
he  is  entitled  to  be  raised  at  the  conclusion  of  his  shift,  and  on  his 
arrival  at  the  bottom  of  the  mine  he  refuses  to  do  certain  work  to 
which  he  is  assigned  and  requests  at  once  to  be  taken  to  the  surface 
in  a  lift,  which  is  the  only  means  of  egress  from  the  mine,  the  refusal 
of  his  employers  to  permit  him  to  use  the  lift  until  the  time  that  it  is 
regularly  available,  in  consequence  of  which  he  is  detained  in  the 
mine  against  his  will  for  twenty  minutes,  will  not  give  him  an  action 
for  false  imprisonment  against  his  employers  on  the  principle  of 
volenti  non  fit  injuria.' 

in.  Justification  by  Lkgai.  Procbss 

7.  Defendant's  Status  as  Public  Officer. — By  far  the  most  numer- 
ous class  of  actions  for  false  imprisonment  is  that  of  suits  against 
sheriffs  or  other  officers  of  the  law,  and  the  most  frequent  justification 
requiring  to  be  considered  by  the  courts  is  that  the  defendant  was 
acting  in  obedience  to  legal  process  which  it  was  his  duty  to  obey.  This 
defense  will  first  be  considered  from  the  standpoint  of  the  officer,  who 
actually  exerted  the  force  or  restraint  complained  of.  The  liability 
of  the  magistrate,  of  the  plaintiff  or  complainant,  and  of  the  officer's 
assistants,  will  be  discussed  later.*  Of  course  one  who  defends  on  the 
ground  that  he  acted  as  a  public  officer  serving  legal  process  must 
show  that  he  was  in  fact  such  officer.  While  it  may  be  sufficient  that 
he  was  a  de  facto  officer,  who  had  acted  and  been  recognized  as  such, 
it  certainly  is  not  sufficient  for  him  to  show  merely  that  he  assumed 
to  act  as  an  officer  in  exerting  the  force  or  imposing  the  restraint 
which  he  seeks  to  justify.* 

8.  General  Reqaisites  of  Process. — ^The  general  rule  ia  that  an 
officer,  to  justify  an  arrest  or  other  detention,  must  show  that  the  acts 
were  done  in  the  lawful  execution  of  process  issued  from  a  court  or 
magistrate  having  jurisdiction,  or  at  least  having  apparent  jurisdic- 
tion, to  issue  it,  and  that  no  irregularity  or  illegality  was  apparent 
on  the  face  of  the  process."  An  arrest  under  a  warrant  valid  in  form, 
issued  by  a  competent  authority  on  a  sufficient  complaint,  is  not  false 

6.  Whittaker  v.  Sanford,  110  Me.  ville,  34  Ark.  105,  36  Am.  Eep.  1; 
77,  85  Atl.  399,  Ann.  Cas.  1914B  Slomer  v.  People,  25  lU.  70,  76  Am. 
1202  and  note.  Dec,    786;    Tryon    v.    Pingree,    112 

7.  Herd  v.  Weardale  Steel,  etc.,  Co.  Mich.  338,  70  N.  W.  005,  67  A.  S.  B. 
[1915]  A.  C.  (Eng.)  67,  Ann.  Cas.  398,  37  L.R.A,  222;  Brown  v.  Had- 
1915C  818  and  note.       *  um,  182  Mich.  491,  148  N.  W.  693, 

8.  See  infra,  par.  19  et  seq.  L.B.AJ.915B  505  and  note;  Savacod 

9.  Short  v.  Symmes,  150  Mass.  298,  v.  Boughton,  5  Wend.  (N.  Y.)  170, 
23  N.  E.  42,  15  A.  S.  B.  204.  21  Am.  Dee.  181  and  note. 

10.  Floyd  V.  State,  12  Ark.  43,  64      Note:  61  LJIA.  193-226. 
Am.  Dec.  250:  Trammell  v.  Bossell- 
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imprisonment.**  Legal  process  includes  an  execution  issued  on  a 
judgment  of  which  payment  has  in  fact  been  made,  but  not  made  to 
the  officer  or  endorsed  on  the  execution.**  But  the  officer,  like  all 
other  persons,  is  presumed  to  know  the  law,  or  held  liable  as  if  he 
did  know  it,  and  if  the  process  on  which  he  relies  is  irregular  and 
illegal  on  its  face,  he  cannot  justify  under  it.*' 

9.  Jurisdiction  to  Issue  Process. — The  question  whether  want  of 
jurisdiction  in  the  court  by  which  process  is  issued  will  impose  liability 
on  the  officer  executing  it  has  occasioned  some  perplexity  with  a  cor- 
responding divergence  of  judicial  opinion,  but  at  the  present  time  it 
is  fairly  agreed  that  if  the  court  did  not  have  jurisdiction  of  the 
subject  matter,  then  its  process  is  void  and  affords  no  protection  to 
the  officer  executing  it.**  On  the  other  hand,  if  the  court  had  apparent 
jurisdiction,  that  is,  if  it  had  general  jurisdiction  of  the  subject  matter, 
and  the  process  is  fair  on  its  face,  the  officer  incurs  no  liability  in 
executing  such  process  though  the  court  did  not  have  jurisdiction  of 
the  person  of  the  defendant.**  Accordingly,  if  a  warrant  of  arrest 
recites  facta  which  do  not  constitute  an  offense,  an  officer  cannot  be 
held  liable  for  false  imprisonment  in  taking  the   defendant  into 


11.  Waters  v.  Winn,  142  Ga.  138, 
82  S.  E.  537,  L.RA.1915A  601.  See 
also  Areest,  vol.  2,  p.  485. 


Note:  21  Am.  Dee.  101,  192. 
15.  Erskine  v.  Ilohnbach,  14  Wall. 
613,  20  U.  S.  (L.  ed.)  745;  McDonald 


12.  Twitchell  v.  Shaw.  10  Cush.  v.  Wilkie,  13  111.  22,  54  Am.  Dec.  423; 
(Mass.)  46,  57  Am.  Dec.  80;  Barnott  State  v.  McNally,  34  Me.  210,  56  Am. 
V.  Reed,  51  Pa.  St.  190,  88  Am.  Dec.  Dec.  650;  Nowell  v.  Tripp,  61  Me. 
574;  Pierson  v.  Gale,  8  Vt.  509,  30  426,  14  Am.  Rep.  572;  Winclie.sfer  v. 
Am.  Dec.  487.  Everett,  80  Me.  535,  15  Atl.   5!)f;,  6 

13.  Mitchell  V.  State,  12  Ark.  50,  A.  S.  R.  228,  1  L.R.A.  425;  Rush  v. 
54  Am.  Dec.  253  and  note;  Grumon  Buckley,  100  Me.  322,  61  Atl.  774,  4 
V.  Raymond,  1  Conn.  40,  6  Am.  Dec.  Ann.  Gas.  318,  70  L.R.A.  464;  Sand- 
200;  Gumey  v.  Tufts,  37  Me.  130,  58  ford  v.  Nichols,  13  Mass.  286,  7  Am. 
Am.  Dec.  777;  Tellefsen  v.  Fee,  1C8  Dec.  151;  Clarke  v.  May,  2  Gray 
IVfass.  188,  46  N.  E.  562,  60  A.  S.  R.  (Mass.)  410,  61  Am.  Dec.  470;  Emory 
379,  45  L.R.A.  481;  State  v.  Weed,  21  v.  Hapgood,  7  Gray  (Mass.)  55,  ()'6 
N.  H.  262,  63  Am.  Dec.  188;  McLen-  Am.  Dec.  459;  Brooks  v.  Mangen,  86 
don  V.  State,  92  Tenn.  520,  22  S.  W.  Mich.  576,  49  N.  W.  633,  24  A.  S.  R. 
200,  21  L.R.A.  738;  Goodell  v.  Tower,  137;  Slate  v.  Weed,  21  N.  H.  262,  53 
77  Vt.  61,  58  Atl.  790,  107  A.  S.  R.  Am.  Doc.  188;  Keniston  v.  Little,  30 
745;  Qelzenleuchter  v.  Niemeyer,  64  N.  H.  318,  64  Am.  Dec.  297  and  note; 
Wis.  316,  25  N.  W.  442,  34  Am.  Rep.  Savacool  v.  Boughton,  5  Wend.  (N. 
616.  Y.)  170,  21  Am.  Dec.  181  and  note; 

As  to  the  maxim  that  ignorance  of  Rosjers  v.  Mulliner,  6  Wend.  (N.  Y.) 

law   cxcudcs    no    one,    see    Evidenpe,  5iiV,  22  Am.  Dec.  546;   Chapman  v. 

vol.  10,  p.  873.  Dyett.  11  Wend.  (N.  Y.)  31,  25  Am. 

14.  Dynes  v.  Hoover,  20  How.  65,  Doe.  598  and 'note;  Parker  v.  Walrod, 
15  U.  S.  (L.  ed.)  838;  Ru<:h  v.  Buck-  10  Wend.  (N.  Y.)  514,  30  Am.  Dec 
lev,  100  Me.  322,  61  Atl.  774,  4  Ann.  324  and  note;  Allison  v.  Rlicam.  3 
Caa.  318,  70  L.R.A.  464;  Savacool  v.  Sertr.  &  R.  (Pa.)  139,  8  Am.  Dec  644: 
v.  Boughton,  5  Wend.  (N.  Y.)  170,  21  ^Vhalev  v.  Lawton,  62  S.  G.  91,  40  S. 
Am.  Dec.  181  and  note.  E.  128,  56  L.R.A.  649;  Cabell  v.  Am- 
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custody,"  and  the  same  is  true  as  to  a  warrant  issued  in  a  proceeding 
under  an  unconstitutional  statute,*'  though  there  are  earlier  authorities 
to  the  effect  that  process  does  not  protect  the  ofScer  where  the  pro- 
ceeding is  under  a  void  statute.*'  Process  from  a  de  facto  court  or 
officer  is  a  sufficient  protection  to  the  officer  who  executes  it,  as  in 
the  case  of  a  warrant  from  a  de  facto  justice  of  the  peace,  or  a  warrant 
to  a  tax  collector  from  de  facto  trustees.*'  But  it  was  held  by  the 
Supreme  Court  of  the  United  States  that  a  court  created  by  the  Con- 
federate congress  during  the  civil  war  "was  a  nullity  and  could 
exercise  no  rightful  jurisdiction,"  and  that  its  process  was  therefore 
no  protection  to  an  officer.  This  decision  may  well  be  attributed  to 
the  excessive  political  spirit  of  the  time.*' 

10.  Officer's  Personal  Knowledge  of  Irregularities. — Suppose  that 
the  power  to  issue  the  process  depended  on  the  existence  of  certain 
facts,  and  that  the  officer  had  personal  knowledge  that  the  facts  did 
not  exist;  must  he  then  refuse  obedience  to  his  process?  If  the 
requisite  facts  are  found  by  the  court  and  recited  in  the  process,  to 
answer  this  question  in  the  affirmative  woidd  be  to  require  him  to 
review  and  question  the  decision  of  the  court  whose  minister  he  is. 
It  has  accordingly  been  held  in  certain  cases  tliat  he  had  neither  the 
duty  nor  the  right  to  assert  his  own  belief  or  supposed  knowledge 
in  opposition  to  the  action  of  the  court,  and  that  therefore  his  personal 
knowledge  does  not  affect  his  right  to  plead  the  process  as  a  defense;  * 
and  this  seems  logically  sound;  but  other  courts  have  held  that  he  is 
not  protected  by  a  process  if  he  had  personal  knowledge  of  facts 
showing  its  irregularity.*  If  his  knowledge  be  simply  of  a  defense 
to  the  action,  or  of  the  falsity  of  plaintiff's  claim,  such  knowledge  in 
no  way  affects  his  duty  to  serve  the  prdcess  or  his  right  to  defend  his 
action  by  it ;  •  and  if  his  knowledge  is  not  such  as  to  challenge  the 
l^ality  of  the  process  when  issued,  but  is  of  subsequent  facts  making 
it  illegal  to  serve  it,  as  if  one  of  the  parties  had  died  after  the  issuing 

old,  86  Tex.  102,  23  8.  W.  645,  22  Note :  64  Am.  Dee.  53. 

L.R.A.   87;    Sprague  v.   Birchard,   1  19.  Note:  21  Am.  Dec.  195. 

Wis.  457,  60  Am.  Dec.  393.  20.  Hickman  v.  Jones,  9  WaU.  197,' 

16.  Whaley  v.  Lawton,  62  S.  C.  91,  19  U.  S.  (L.  ed.)  551. 

40  S.  E.  128,  56  L.R.A.  649.  1.  Watson  v.  Watson,  9  Conn.  140. 

For  an  earlier  case  taking  the  op-  23  Am.  Dec.  324;  Marks  v.  Sullivan,  8 
posite  view,  see  Crompton  v.  Newman,  Utah  406,  32  Pac.  668,  20  L.R.A.  590. 
12  Ala.  199,  46  Am.  Dec.  251.  2.  McDonald  v.  Wilkie,  13  HI.  22, 

17.  State  V.  McNally,  34  Me.  210,  56  54  Am.  Dec.  423;  Tellefsen  v.  Pee, 
Am.  Dec.  650;  Brooks  v.  Mangan,  86  168  Mass.  188,  46  N.  E.  562,  60  A.  S. 
Mich.  576,  49  N.  W.  633,  24  A.  S.  R.  R.  379,  45  L.R.A.  481. 

137;  Whaley  v.  Lawton,  62  S.  C.  91,       Note:  21  Am.  Dee.  201-204. 

40  S.  E.  128,  56  L.RA.  649.  S,  State  v.  Weed,  21  N.  H.  262,  53 

18.  Sumner  v.  Beeler,  50  Ind.  341,  Am.  Dec.  188. 

19  Am.  Rep.  718;  Barling  v.  West,  29       Note:  76  Am.  Dec.  789. 
Wis.  307,  9  Am.  Rep.  576. 
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of  the  process  or  before  its  service,  or  an  execution  had  been  paid  t» 
the  personal  knowledge  of  the  officer,  but  the  payment  did  not  appear 
on  the  execution,  there  can  be  no  question  that  the  officer's  justification 
would  fail.*  But  where  payment  was  not  made  to  the  officer,  and  the 
plaintiff  does  not  notify  him  that  the  judgment  was  paid,  his  execu- 
tion is  held  a  justification,  though  the  debtor  exhibita  his  receipt  and 
offers  a  witness  to  prove  the  statement*  The  rule  that  an  officer  ia 
justified  by  his  process,  not  void  on  its  face,  is  one  of  protection  only ; 
and  although  the  officer  may  execute  such  process,  yet,  if  it  is  in  fact 
void  for  want  of  jurisdiction  in  the  court  or  officer  issuing  it,  he  may 
refuse  to  execute  it,  and  no  action  will  lie  against  him  for  sach  refusal* 
11.  Failure  to  Make  L^al  Service  and  Return  of  Process. — To 
protect  himself  by  virtue  of  the  legal  process  in  obedience  to  which 
he  has  imprisoned  or  restrained  the  plaintiff,  the  officer  must  prove 
that  he  acted  in  strict  compliance  with  the  law.  If  he  fails  to  do  so, 
the  defense  afforded  him  by  his  process  wholly  fails,  and  he  is  said 
to  have  been  a  trespasser  ab  initio.'  One  such  case  of  frequent  occur- 
rence is  the  failure  of  the  officer  to  bring  his  prisoner  before  the  court 
to  which  his  process  was  returnable,'  or  to  make  the  regular  written 
return  to  the  court  of  the  fact  of  service.*  The  breach  of  his  duty  in 
either  of  these  respects  makes  the  process  of  no  avail  to  him  as  a 
defense.  And  he  is  guilty  of  false  imprisonment  if  he  treats  his 
prisoner  with  unnecessary  severity  or  cruelty,  as  by  putting  him  in 
irons  without  reasonable  necessity,*'  wantonly  or  unnecessarily  beat- 
ing him,**  humiliating  a  woman  prisoner  by  compelling  her  to  strip 
for  the  purpose  of  searching  her,*"  or  detaining  the  prisoner  for  an 
unreasonable  time  before  giving  him  an  opportunity  to  give  bail  or 
otherwise  procure  his  release,*'  and,  a  fortiori,  if  he  uses  or  permits 

4.  Breck  v.  Blanchard,  20  N.  H.  323,  Vt.  110,  62  Atl.  11,  4  L,B_A..(N.S.) 
51  Am.  Dec.  222.  451. 

5.  Twitchell    r.    Shaw,    10    Crah.       Note:  61  LJI.A.  20L 

(Mass.)  46,  57  Am.  Deo.  80.  10.  FireBtone  v.  Rice,  71  Mich.  377, 

6.  Newburg  v.  Mnnshower,  29  Ohio   38  N.  W.  885,  15  A.  S.  R.  266;  M«y 
■  St.  617,  23  Am.  Rep.  769.  Cullough  v.  Greenfield,  133  Mioh.  463, 

7.  Brock  V.  Stimson,  108  Mass.  520,  96  N.  W.  532,  1  Ann.  Cas.  924,  62 
11  Am.  Rep.  390;  Breck  v.  Blanchard,  L.R.A.  906;  Diers  ▼.  Mallon,  46  Neb. 
20  N.  H.  323,  51  Am.  Dee.  222;  Leger  121,  64  N.  W.  722,  50  A.  8.  R.  598. 
V.  Warren,  62  Ohio  St.  500,  57  N.  B.  11.  Stoehr  v.  Payne,  132  La.  213,  fil 
506,  78  A.  S.  R.  738,  51  L.R.A.  193  So.  206,  44  Ii.R.A.(N.S.)  604. 

and  note;  Gibson  v.  Holmes,  78  Vt.  12.  Hebrew  v.  Pulis,  73  N.  J.  L.  621, 

110,  62  Atl.  11,  4  L.R.A.(N.S.)  451.  64  Atl.  121, 118  A.  S.  R.  716,  7  L.RA. 

Note:  21  Am.  Dec.  208.  (N.S.)  580; 

8.  Tnbbs  v.  Take;,  3  Cash.  (Mass.)  IS.  Blocker  v.  Clark,  126  Ga.  484,  S4 
438,  60  Am.  Deo.  744.  And  see  infra,  S.  E.  1022,  8  Ann.  Gas.  31,  7  LJiJL. 
par.  15.  (N.S.)  268;  Atchison,  etc.,  R.  Co.  ▼. 

9.  Slomer  v.  People,  25  Dl.  70,  76  HinsdeU,  76  Kan.  74,  90  Pao.  800,  18 
Am.  Rep.  786;  Gibson  v.  Holmes,  78  Ann.   Cas.  981,  12  L.R.A.(N.S.)   94; 
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the  complainant  to  use  the  imprisonment  a&  a  means  of  extorting 
money  or  other  things  from  the  prisoner,  or  \^lwaxrantabl7  to  intimi- 
date or  oppress  him.** 

12.  Arresting  Wrong  Person. — ^It  is  absolately  essential  to  the 
validity  of  a  warrant  that  the  person  to  be  arrested  should  be  identified 
by  the  terms  of  the  warrant  The  usual  method  of  identifying  such 
person  is  by  the  insertion  of  his  name  in  the  warrant  It  is  not, 
however,  indispensable  that  his  name  should  appear  therein,  for  a 
warrant  may  be  valid  although  it  does  not  contain  the  name  of  the 
person  whose  arrest  is  directed.  But  if  the  warrant  does  not  contain 
the  name,  it  must  contain  sufficient  data  to  identify  the  person  to  be 
arrested  thereunder.  This  may  be  done  by  stating  his  occupation,  his 
personal  appearance,  peculiarities,  place  of  residence,  or  other  means 
of  identification.  When,  however,  the  warrant  contains  the  name  of 
the  person,  the  officer  executing  it  must  rely  on  the  name  alone,  and 
cannot  justify  the  arrest  of  a  person  whose  name  is  other  than  that 
appearing  in  the  warrant,  even  though  he  is  the  one  intended.**    So 

Keefe  v.  Hart,  213  Mass.  476,  100  N.  ia  released,  he  cannot  afterward  sne 

B.  558,  Ann.  Cas.  1914A  716  and  note;  the  officer  for  false  imprisonment.    The 

Leger  v.  Warren,  62  Ohio  St.  500,  57  soundness  of  this  decision  seems  open 

N.  E.  506,  78  A.  S.  R.  738,  51  L.R.A.  to  question. 

193  and  note;  Evans  v.  M'lxjughlan,  1       "When  he  receives  his  process,  his 

Pater.  Se.  App.  989,  1  Maoq.  H.  L.  duty  is  plain  and  easily  understood, 

89, 15  Eng.  Rul.  Cas.  173  and  note.  and  he  must  be  held  to  its  discharge 

Note:  13  Ann.  Cas.  984.  fairly  and  in  good  faith.    He  has  no 

Where  there  is  conflict  of  testimony  right  to  control  the  proeess;  he  must 

as  to  the  length  of  time  that  the  plain-  execute  it  as  required  by  the  law,  and 

tiff  was  imprisoned,  or  as  to  the  justi-  has  no  power  to  release  a  prisoner  thus 

fying   circumstances,  the   reasonable-  apprehended,  nor  can  he  use  the  pio- 

ness  of  the  delay  is  a  question  of  fact  cess  to  extort  money  from  the  accused, 

for  the  jury;  but  if  there  is  no  dispute  or  make  the  writ  a  means  of  compelling 

as  to  the  facts,  the  question  should  be  him  to  submit  to  terms  imposed  by  the 

decided  by  the  eourt  as  one  of  law.  prosecutor,  and  when  he  does  he  vio- 

niers  V.  Mallon,  46  Neb.  121,  64  N.  fates  his  duty,  betrays  his  trust,  out- 

W.  722,  50  A.  S.  R.  598.  rages  public  justice,  and  richly  merits 

14.  MeClenny  v.  Inverarity,  80  Kan.  punishment."     Slomer  t.   People,  25 

669, 103Pae.82,  24L.R.A.(N.S.)  301;  lU.  70,  76  Am.  Dec.  786.     And  sea 

Wood  V.  Graves,  144  Mass.  365,  11  N.  Abusk  oj  Process,  vol.  1,  p.  101. 
E.  567,  59  Am.  Rep.  95;  HoUey  v.      15.  West  v.  Cabell,  153  U.  S.  78,  14 

Mix,  3  Wend.  (N.  Y.)  350,  20  Am.  Deo.  S.  Ct.  752,  38  U.  8.  (L.  ed.)  643;  Com. 

702;  Burk  v.  Howley,  179  Pa.  St  539,  v.  Crotty,  10  Allen   (Mass.)   403;  87 

36  Atl.  327,  67  A.  S.  R.  607.  Am.  Dec.  669;  Oelzenleuehter  v.  Ni^^ 

It  was  held  in  Twilley  v.  Perkins,  77  meyer,  64  Wis.  316,  25  N.  W.  442,  54 

Md.  252,  26  AU.  286,  39  A.  S.  R.  408,  Am.  Rep.  616. 

19  L.B.A.  632,  that,  although  it  is  il-       Notes:  21  Am.  Dee.  208;  44  Am. 

legal  for  the  officer  to  give  his  prisoner  Deo.  291 ;  SI  L.R A.  221 ;  8  Ann.  Cas. 

the  alternative  of  going  to  jail  or  of  35. 

paying  to  him  the  amount  of  the  usual       But  see  Trull  v.  Howard,  10  Cush. 

fine,  yet  if  the  prisoner  offers  to  pay  (Mass.)  109,  57  Am.  Dec.  82,  holding 

and  does  pay  saeh  fine  whereupon  he  that  when  a  debtor  was  sued  on  his 
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the  process  is  no  defense  to  an  officer  if  it  means  the  person  intended  to 
be  arrested,  and  the  officer  arrests  a  different  person,**  but  his  honest 
mistake  may  reduce  the  damages  to  be  assessed  against  him  to  the 
actual  damage  suffered  by  the  plaintiff.*'  If  the  person  named  in 
the  warrant  is  arrested,  the  officer  is  justified,  though  by  mistake  the 
wrong  name  was  inserted ;  and  where  it  appeared  that  there  were  two 
persons  of  the  same  name,  the  officer  was  held  not  liable  for  arresting 
one  of  them  in  good  faith,  under  a  warrant  which  contained  his  name, 
though  the  other  was  the  guilty  per^oll  and  the  one  intended  to  be 
charged.** 

13.  Exemption  from  Arrest  as  Affecting  Liability. — The  fad  that 
the  plaintiff  was  exempt  from  arrest  by  virtue  of  his  privilege  as  a 
witness  returning  from  court,  does  not  make  the  officer  arresting  him 
liable  for  false  imprisonment.  His  only  remedy  is  to  apply  to  the 
court  before  which  he  is  brought  for  his  discharge,  or  to  bring  habeas 
corpus  proceedings  before  some  other  proper  court."  But  where  the 
exemption  from  arrest  is  a  pergonal  one,  and  such  as  must  have  been 
known  by  the  officer,  as  if  the  person  arrested  on  civil  process  were 
a  woman,  and  by  law  women  were  exempt  from  arrest  on  civil  process, 
the  officer  has  been  held  liable.*" 

IV.  Justification  Other  than  by  Legal  Process 

14,  Arrest  without  Warrant. — ^At  common  law  a  peace  officer  may 
lawfully  arrest  without  a  warrant  one  whom  he  has  reasonable 
grounds  to  suspect  of  having  committed  a  felony,  or  one  who  is  com- 
mitting a  breach  of  the  peace  in  his  presence;  and,  in  many  of  the 

debt  by  a  wrong  name  and  the  pro-  17.  Notes:   51   L.R.A.  219,  220;   8 

cess  was  served  on  him,  and  he  neither  Ann.  Cas.  36.    And  see  infra,  par.  34 

pleaded  in  abatement  nor  defended  on  et  seq. 

the  merits,  but  suffered  judgment  to  go  18.  Blocker  v.  Clark,  126  Ga.  484,  54 

against  him,  he  so  far  waived  the  error  S.  E.  1022,  8  Ann.  Cas.  31,  7  L.R.A. 

that  he  could  not  sue  for  false  im-  (N.S.)  268. 

prisonment  by  an  arrest  on  an  execu-  Note:  51  L.R.A.  219. 

tion  which  follows  the  judgment.  19.  Carle   v.    Delesdemier,   13    Me. 

16.  Notes:  51  L.R.A.  219;  8  Ann.  303,  29  Am.  Dec.  508;  Smith  v.  Jones, 

Cas.  34.  76.    Me.    138,    49    Am.     Rep.    589; 

But  the  supreme  court  of  Michigan,  Winchester  v.  Everett,  80  Me.  535,  15 

acknowledging  that  there  were  author-  Atl.  596,  6  A.  S.  R.  228, 1  L.R.A.  425; 

itics  for  the  rule  stated  in  the  test,  Allison  v.  Rheam,  3  Serg.  &  R.  (Pa.) 

dissented  therefrom,  and  held  that  the  137,  8  Am.  Dee.  644.    See  also  Thomp- 

good  faith  of  the  ofiSeer,  and  his  rea-  son's  Case,  122  Mass.  428,  23  Am.  Rep. 

sonable  care  in  ascertaining  the  iden-  370;  Person  v.  Drier,  66  N.  Y.  124,  23 

tity  of  the  person  arrested  with  the  Am.  Rep.  35. 

one  named  in  the  warrant,  were  the  As  to  privilege  from  arrest  general- 
test  of  his  liability.     Filer  v.  Smith,  ly,  see  Arrest,  vol.  2,  p.  479. 
96  Mich.  347,  55  N.  W.  999,  35  A.  S.  20.  Nelson  v.  Kello^,  162  Cal.  621, 
R.  603.  123  Pac.  1115,  Ann.  Cas.  1913D  759. 
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states,  this  right  has  been  extended  to  other  capci?  by  statute.*  But 
since  in  such  a  case  the  person  to  be  arrested  is  not  specifically  indi- 
cated by  a  written  warrant,  and  the  officer  must  necessarily  act  on  his 
own  reasonable  judgment  and  often  in  haste  to  prevent  the  escape  of 
the  criminal,  he  is  protected  if  he  acts  in  good  faith  and  on  reasonable 
grounds  of  suspicion,  though  the  person  arrested  proves  not  to  have 
been  the  felon,*  or  no  felony  was  in  fact  committed.*  The  right  to 
arrest  without  a  warrant  may  also  extend  to  a  private  person  when 
it  is  necessary  to  stop  a  breach  of  the  peace  or  to  prevent  the  escape 
of  a  felon,*  but  in  order  to  avoid  liability  for  false  imprisonment, 
such  private  person  must  prove  that  a  felony  had  in  fact  been  com- 
mitted, and  that  he  had  reasonable  ground  to  suppose  the  person 
arrested  to  be  the  felon,'  or  else  that  the  plaintiflF  was  committing  a 
breach  of  the  peace  within  his  view.* 

15.  Proof  of  Justification. — Whenever,  in  an  action  for  false  im- 
prisonment, the  defendant  seeks  to  justify  on  the  ground  that  he  law- 
fully arrested  the  plaintiff  without  a  warrant,  he  has  the  burden  of 
proving  every  fact  es.sential  to  the  existence  of  the  right.'  Whether 
an  officer  is  justified  in  making  an  arrest  without  a  warrant,  but  on 
information  that  a  warrant  is  out  for  a  person  charged  with  crime 
whose  photograph  the  officer  has,  and  between  this  photograph  and 
the  person  arrested  he  sees  a  resemblance,  must  depend  on  whether  the 
resemblance  is  so  striking  as  to  be  convincing  to  a  man  of  ordinary 
prudence  and  good  judgment,  and  this  question  should  be  submitted  to 
the  jury  for  its  determination.*    The  duty  of  the  one  making  such  an 

1.  See  Abbest,  toI.  2,  p.  446  et  seq.  Wend.  (N.  T.)  350,  20  Am.  Dec.  702; 
See  also,  Knickerbocker  Steamboat  Co.  Mali  v.  Lord,  39  N.  T.  381,  100 -Am. 
V.  Cosack,  172  Fed.  358,  97  C.  C.  A.  Dec.  448;  Martin  v.  Houck,  141  N.  C. 
56, 19  Ann.  Cas.  968;  Southern  R.  Co.  317,  54  S.  E.  291,  7  LJl.A.(N.S.)  576. 
V.  Shirley,  121  Ky.  863,  90  S.  W.  597,  Notes:  44  Am.  Dec.  293;  55  Am.  Dec. 

12  Ann.  Cas.  33;  Brewer  v.  Wynne,  104;  67  A.  S.  R.  420;  34  L.R.A. 
163  N.  C.  319,  79  S.  E.  629,  Ann.  Cas.  (N.S.)  1182. 

1915B  319.  In  Brockway  v.  Crawford,  48  N.  C. 

2.  Diers  v.  Mallon,  46  Neb.  121,  64  433,  67  Am.  Dec.  250,  the  conrt  states 
N.  W.  722,  50  A.  S.  R.  .598 :  Brockway  the  right  of  a  private  person  to  arrest 
V.  Crawford,  48  N.  C.  433,  67  Am.  Dec.  without  warrant  in  the  same  terms  as 
250;  Eanes  v.  State,  6  Humph.  (Tenn.)  that  of  an  officer;  but  a  felony  had  in 
63,  44  Am.  Dec.  289  and  note.  fact  been  committed  in  that  ease. 

S.  Nelson  v.  Halvorson,  117  Minn.  6.  Palmer  v.  Maine  Cent.  R.  Co.,  92 
255,  135  N.  W.  818,  Ann.  Cas.  1913D  Me.  399,  42  Atl.  800,  69  A.  S.  R.  513, 
104.  44  L.R.A.  673;  Baltimore,  etc.,  R.  Co. 

Notes:  44  Am.  Dec.  292;  8  L.R.A.  v.  Cain.  81  Md.  87,  31  AU.  801,  28 
532.  L.R.A.  688. 

4.  See  Arrest,  vol.  2,  p.  449.  7.  See  Evidence,  vol.  10,  p.  808  et 

5.  Doering  v.  State,  49  Ind.  56,  19  seq. 

Am.  Rep.  669;  Maliniemi  v.  Oronlund,       8.  Filer  v.  Smith,  96  Mieh.  347,  55 
92  Mich.  222,  52  N.  W.  627,  31  A.  S.  N.  W.  999,  35  A.  S.  E.  603. 
R.  576  and  note;   Holley  v.  Mix,  3 

E.  C.  L.  Vol.  XI.— 61.         801 
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arrest  to  bring  the  prisoner  before  a  proper  magistrate  or  prosecuting 
officer  that  proceedings  for  the  trial  of  the  prisoner  may  be  instituted 
and  that  he  may  have  an  opportunity  to  give  bail  or  otherwise  procure 
his  release,  is  even  more  imperative  than  if  a  warrant  had  been  issued 
before  arrest;  and  if  the  prisoner  is  released  without  being  brought 
before  such  magistrate,  the  officer  or  private  person  who  made  the 
arrest  becomes  a  trespasser  ab  initio.'  But  the  prisoner  may  waive 
this  right,  and  if  he  is  released  without  being  brought  before  a  magis- 
trate at  his  own  request  or  with  his  consent,  he  cannot  aftenvard 
attack  the  validity  of  the  arrest  for  this  cause.** 

16.  Arrest  by  Military  Authority. — The  defenses  thus  far  con- 
sidered have  been  these  resting  on  ordinary  legal  process,  civil  or 
criminal,  or  on  the  right  to  arrest  in  advance  of,  and  as  preliminary 
to,  the  issue  of  such  process.  But  the  powers  of  the  executive  and 
legislative  branches  of  the  government,  as  well  as  those  of  the  judicial 
branch,  may  sometimes  extend  to  the  detaining,  restraining  or  im- 
prisoning of  persons  who  resist  or  obstruct  their  acts.  For  instance, 
if  the  military  or  naval  officers  of  the  governmetit  arrest  or  imprison 
persons  in  the  due  discharge  of  their  military  duties,  or  in  obedience 
to  the  lawful  orders  of  the  President  or  a  superior  officer,  they  are 
not  liable  to  suit  therefor;**  though  if  an  officer  acts  wantonly  and 
oppressively  in  executing  such  order,  and  by  untrue  and  malicious 
statements  induces  his  superiors  to  continue  the  imprisonment  unnec- 
essarily and  unjustly,  his  justification  will  fail.**    This  justification 

9.'  Brock  V.  Stitnson,  108  Mass.  520,  10.  Keefe  v.  Hart,  213  Mass.  470, 
11  Am.  Rep.  390;  Kroeger  v.  Pass-  100  N.  E.  558,  Ann.  Cas.  1914A  716 
more,  36  Mont.  504,  93  Pac.  805,  14  and  note. 

L.R.A.(N.S.)   988;  Leger  v.  Warren,       11.  Dynes  v.  Hoover,  20  How.  65, 
62  Ohio  St.  500,  57  N.  E.  506,  78  A.  15  U.  S.  (L.  ed.)  838. 
S.  R.  738,  51  L.R.A.  193  and  note.       Note :  54  Am.  Dec.  262. 
And  see  supra,  par.  11.  Any  soldier  has  the  right,  in  time  of 

Bnt  in  Atchison,  etc.,  R.  Co.  v.  Hins-  war,  to  arrest  a  belligerent  engaged  in 
dell,  76  Kan.  74,  90  Pac.  800,  13  Ann.  act.s  of  hostility  toward  the  govem- 
Cas.  981  and  note,  12  L.R.A.(N.S.)  ment,  and  lodge  him  in  the  nearest  mili- 
94,  it  is  held  in  an  opinion  having  tary  prison,  and  to  use  such  force  as 
much  force  of  argument,  that  if  an  may  be  necessary  for  that  purpose, 
arrest  wa.s  properly  made  upon  reason-  even  to  the  extent  of  killing.  This  is 
able  prounds  of  susiiicion,  and  before  the  law  of  war.  Johnson  v.  Jones,  44 
I  here  had  been  unreasonable  delay  in  111.  142,  92  Am.  Dee.  l.)9.  See  also 
Idinjring:  the  prisoner  before  a  maj^is-  Drueeker  v.  Salomon,  21  Wis.  621,  94 
trate  his  innoccni^e  was  ascertained,  Am.  Dec.  571,  in  which  the  governor  of 
the  ortieer  should  release  his  pri.son-  Wisconsin  was  held  not  liable  for  using 
er  at  once,  and  docs  not  thereby  be-  the  militia  of  the  state  to  suppress  ro- 
conip  a  wrongdoer.  sistance  to  the  draft  ordered  by  Presi- 

The  condiet  between  these  two  lines  dent  Lincoln  and  authorized  by  Act  of 
of  authorities  can  probably  be  recon-  Co!iinT.«s. 

cilc'l  in  most  cases  by  the  doctrine  of       12.  Beckwith  v.  Bean,  98  U.  S.  266, 
\\iii\er  mentioned  in  the  next  sentence  25  U.  S.  (L.  ed.)  124. 
of  the  text. 
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has  been  held  by  the  Supreme  Court  of  the  United  States  to  extend  to 
the  acts  of  a  foreign  military  officer,  committed  in  the  conduct  of  • 
revolutionary  campaign  in  his  own  country,  at  least  where  the  revolu- 
tion finally  succeeded  and  was  recognized  by  the  United  States.*" 
But  the  courts  of  the  United  States  refused  to  recognize  ttie  Confederate 
government  as  a  legitimate  source  of  governmental  authority  which 
would  operate  as  a  defense ;  accordingly  a  Confederate  officer  who  in 
the  discharge  of  his  military  duties  imprisoned  a  citizen,  was  held 
liable  for  false  imprisonment, *•*  and  so  was  a  judge  of  a  district  court 
of  the  Confederate  states,  under  whose  warrant  a  prisoner  was  held 
for  a  time  in  confinement  on  a  charge  of  treason  in  aiding  the  army 
of  the  United  States  against  the  Confederate  cause,  as  well  as  the 
officers  who  executed  the  warrant.**  A  militia  officer  of  a  state, 
when  not  in  actual  military  service,  has  no  right  to  imprison  by  his 
mere  arbitrary  command  a  member  of  his  company  for  disobedience 
to  his  orders,  but  must  proceed  in  accordance  with  the  military  code 
of  the  state.*'  And  where  a  state  constitution  provides  that  the  mili- 
tary shall  at  all  times  and  in  all  cases  be  in  strict  subordination  to  the 
civil  powers,  a  member  of  the  militia  in  active  service  to  preserve  the 
peace  is  not  justified  in  obeying  the  order  of  his  superior  officer  to 
make  an  arrest  which  would  be  in  excess  of  the  power  which  might 
be  exercised  by  a  peace  officer  of  the  state.*'  The  civil  war  raised 
many  questions  as  to  the  power  of  the  President  and  of  military 
officers,  summarily  to  order  the  arrest  and  imprisonment  of  persons 
not  in  the  military  service,  whose  utterances  or  acts  were  hostile  to 
the  government.  Naturally  the  decisions  of  the  courts  were  conflictr 
ing,  and  affected  by  the  intense  political  feeling  of  the  time;  but  it 
was  established  that  while  in  the  parts  of  the  country  where  war  wa« 
in  progress  the  law  of  war  gave  supreme  and  arbitrary  power  to  the 
President  and  his  military  commanders  as  against  those  opposing  the 
government,  and  while  of  course  military  law  governed  those  in  the 
military  service,  yet  in  the  parts  of  the  country  which  remained  loyal 
to  the  national  government  aftd  where  the  civil  courts  remained  open 
and  unobstructed,  even  the  President  had  no  arbitrary  and  unre- 
strained power  of  imprisonment  of  persons  in  civil  life,  who  were 
opposing  the  government  by  their  speech  and  infiuence,  and  giving 
moral  aid  to  the  Confederate  cause,  but  were  not  engaged  in  actual 
insurrection  or  forcible  opposition  to  the  government,  but  that  such 

18.  Underbill  v.  Hernandez,  168  U.  19  U.  S.  (L.  ed.)  551^ 

S.  250, 18  S.  Ct.  83,  42  U.  S.  (L.  ed.)  18.  Nixon  v.  Beeves,  65  Minn.  159, 

466,  65  Fed.  577,  26  U.  S.  App.  673,  67  N.  W.  989,  33  L.R.A.  506. 

,03  C.  G.  A.  51,  38  L.R.A.  405.  17^  Pranks  v.  Smith,  142  Kv.  232, 

14.  Caperton  v.  Martin,  4  W.  Va.  134  S.  W.  484,  Ann.  CSas.  1912D  319, 

138,  6  Am.  Rep.  270.  LJt.A.  1915A  1141  and  note. 

16.  Hickman  v.  Jones,  9  Wall.  197,  '        .. 
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persons  must  be  legally  prosecuted  under  the  criminal  laws  which  had 
been  passed  by  Congress.** 

17.  Arrest  by  Legislative  Anthority. — ^The  legislative  department 
of  the  government  has  powers  and  privileges  that  it  may,  in  case  of 
necessity,  enforce  by  the  imprisonment  of  those  who  resist  and  obstruct 
them.  Thus  Congre^  or  a  state  legislature  may  punish  its  members 
for  disorderly  conduct,  or  enforce  their  attendance  on  its  session,  by 
arrest  or  imprisonment ;  "  and  may  compel  the  testimony  of  a  witness 
in  an  investigation  which  it  is  conducting  in  aid  of  its  legislative 
powers.*"  But  if  Congress  orders  an  investigation  into  closed  busine.«3 
transactions  in  which  the  government  is  interested  only  as  a  creditor 
of  one  of  the  parties,  this  is  outside  the  field  of  its  legislative  power,  and 
its  order  that  a  witness  be  imprisoned  for  contempt  in  refusing  to 
testify  is  no  protection  to  the  sergeant-at-arms  who  carried  its  order 
into  effect.* 

18.  Personal  or  Property  Rights  as  Authorizing  Arrest. — ^Restraint 
or  imprisonment  of  one  person  by  another  may  also  be  justified  by 
those  absolute  and  relative  personal  rights  which  are  in  constant  exer- 
cise but  rarely  come  before  the  courts  for  their  consideration.  Thus 
the  control  and  proper  discipline  of  a  child  by  its  parents  may  often 
justify  acts  which,  as  between  adult  persona  sui  juris,  would  be  false 
imprisonment ;  •  the  quasi-parental  authority  of  the  school  teacher 
may  also  justify  a  brief  and  reasonable  detention  of  the  scholar,  if 
inflicted  in  good  faith  and  not  maliciously.*  The  ancient  common 
law  recognized  the  right  of  the  husband  to  imprison  or  restrain  his 
wife  to  protect  his  marital  rights,  and  to  prevent  her  misbehavior, 
but  this  doctrine  has  now  become  obsolete.*  The  right  of  the  persons 
having  the  care  of  one  who  becomes  insane  to  restrain  or  even  confine 
him,  until  the  process  provided  by  law  for  the  ascertainment  of  his 

18.  Ex  parte  Milligan,  4  Wall.  2, 18  rights  is  natural  in  itself,  and  is  further 
U.  S.  (L.  ed.)  281;  Johnson  v.  Jones,  explained  by  the  settled  doctrine  that 
44  III.  142,  92  Am.  Dec.  159.  a  minor  child  cannot  maintain  a  eivit 

19.  Kilboum  v.  Thompson,  103  U.  action  against  its  father  for  a  tort  to 
S.  168,  26  U.  S.  (L.  ed.)  377.  the   person.     Hewlett   v.   George,   68 

20   In  re  Chapman,  166  U.  S.  661,  Miss.  703,  9  So.  885,  13  L.R.A.  682; 

17  S.  a.  677,  41  U.  S.  (L.  ed.)  1154;  RoUer  v.  RoUer,  37  Wash.  242,  79  Pac 

In  re  Gunn,  50  Kan.  155,  32  Pac.  470,  788,  107  A.  S.  R.  805,  3  Ann.  Cas.  1, 

948,  19  L.R.A.  519 ;  Bumham  v.  Mor-  68  L.R.A.  893. 

rissey,  14  Gray  (Mass.)  226,  74  Am.  As  to  the  rights  of  parental  control 

Dec.  676;  People  v.  Keeler,  99  N.  T.  generally,  see  Parent  akd  Child.    See 

463,  2  N.  E.  615,  52  Am.  Rep.  49;  Ex  also  Assault  akd  Battery,  vol.  2,  p. 

parte  Parker,  74  S.  C.  466,  55  S.  E.  541. 

122.  114  A.  S.  R.  1011,  7  Ann.  Cas.  8.  Fertich  v.  Miehener,  111  Ind.  472, 

874.  11  N.  E.  605, 14  N.  E.  68,  60  Am.  Rep. 

1.  Kilboum  r.  Thompson,  103  U.  S.  709.  See  also  Assaui/t  and  Battery, 
168,  26  U.  S.  (L.  ed.)  377.  vol.  2,  p.  540;  Schools. 

2.  The  absence  of  adjadications  in  4.  See  generally,  Husband  akd 
reeard  to  the  ezereiae  of  such  parental  Witk. 
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condition  and  his  proper  confinement  can  be  put  into  operation,  reek- 
on  grounds  of  evident  necessity,  which  the  courts  have  had  little 
occasion  to  define.*  It  is  evident,  too,  that  the  right  of  defense  uf  one's 
pwson  and  property  may  sometimes  require  and  justify  the  restraint 
of  any  person  who  seel^  to  interfere  with  and  injure  them.  Thuf 
where  an  officer  had  attached  the  desk  and  small  library  of  a  lawyer, 
which  was  located  in  a  broker's  office,  kept  possession  of  the  office  for 
a  great  part  of  the  day,  and  refused  to  remove  the  goods  or  to  leave 
the  office  at  night,  it  was  held  that  the  broker  was  justified  in  locking 
him  in  during  the  night.*  The  managers  of  a  baseball  ground,  or 
even  one  who  volunteers  to  assist  the  players  without  express  authority, 
may  lawfully  seize  a  man  who  has  gotten  into  the  grounds  without 
paying  the  admission  fee,  with  the  purpose  of  ejecting  him  from  the 
grounds  if  he  still  refuses  to  pay.'  The  employees  in  charge  of  a 
railroad  train  may  forcibly  remove  from  the  ordinary  cars  a  passenger 
who  is  disorderly  and  annoying  the  other  passengers  and  place  him 
in  the  baggage  car  to  be  carried  to  his  destination.*  The  officers  of  a 
steamboat,  whose  practice  it  is  to  take  up  tickets  as  the  passengers  go 
ashore,  may  detain  for  a  reasonable  time  for  the  purpose  of  investiga- 
tion a  person  who  has  no  ticket,  and  who  claims  to  have  had  one  and 
lost  it.*  But  the  managers  of  a  theater,  who  arrest  a  patron  to  compel 
him  to  give  up  to  them  property  of  some  unknown  person,  which  he 
found  in  the  theater,  are  liable  to  him  for  false  imprisonment;  since 
the  finder  has  title  to  lost  property  superior  to  that  of  the  owner  of 
the  premises,  and  subordinate  only  to  that  of  the  true  owner.** 

V.  Persons  Liable  for  False  Imprisonment 

19.  Officer's  Assistant. — In  considering  the  frequent  cases  where 
the  alleged  false  imprisonment  occurred  in  the  course  of  civil  or 
criminal  proceedings,  the  justification  that  may  be  made  by  the 
officer  who  served  the  process,  and  therefore  directly  exerted  the  force 
complained  of,  has  already  been  discussed.  But  other  persons  may 
be  so  related  to  the  proce^ling  as  instigators  or  participants  therein 
as  to  be  liable  jointiy  with  the  officer,  or  sometimes  even  to  be  liable 
when  the  officer  is  excused  by  his  official  duty  and  by  the  apparent 
regularity  of  the  process  in  his  hands.  The  person  most  nearly  related 
to  the  officer  to  whom  the  process  is  directed,  or  within  whose  duty  it 

5.  See  Look  ▼.  Dean,  108  Mass.  116,  8.  Sdlivaa  v.  Old  Cdony  B.  Co., 

11  Am.  Rep.  323.  148  Mass.  119,  18  N.  E.  678, 1  L.B.A. 

Note:  54  Am.  Dec.  261.  513.    See  Cabbikrs,  vol.  6,  p.  122. 

0.  WiUiams  ▼.  Powell,  101  Mass.  467,  9.  Standish  y.  Narragansett  Steam- 

3  Am.  Rep.  396.  ship  Co.,  Ill  Mass.  512,  15  Am.  Rep. 

7.  Crossett  v.  Campbell,  122  La.  659,  66. 

48  So.  141, 129  A.  S.  R.  362,  20  L.R.A.  10.  Hoagland  v.  Forest  Paiic  High- 

(K.S.)   9^.     See  also  Assault  and  lands  Amusement  Co.,  170  Mo.  335,  70 

Battbt,  vol.  2,  p.  559.  S.  W.  878,  94  A.  S.  R.  740. 
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falla  to  make  the  ari-est,  ia  his  assistant,  whether  a  regular  deputy 
or  fellow  officer,  or  a  citizen  on  whom  he  may  call  for  special  aid  in 
a  particular  case.  It  has  been  held  in  some  cases  that  one  acting  by 
the  officer's  direction  and  command  is  protected  no  farther  than  the 
officer  himself,  and  that  if  the  process  proves  to  have  been  irregular, 
or  the  arrest  made  by  the  officer  to  have  been  unauthorized,  the  assist- 
ant is  liable  jointly  with  the  officer  for  the  injury  done  to  the  plain* 
tiff.*'  And  it  has  even  been  held  that  if  an  officer,  attempting  to  serve 
a  process,  is  resisted,  and  calls  on  a  bystander  for  hdp,  such  assistant 
is  liable  in  tort  if  the  officer's  action  proves  to  have  been  unsupported 
by  his  process.'*  If,  however,  the  arrest  was  legal  when  made,  but 
the  officer  subsequently  becomes  a  trespasser  ab  initio  by  his  abuse 
of  the  prisoner,  or  his  failure  to  bring  him  before  a  proper  magistrate, 
one  who  assisted  in  making  the  arrest,  but  who  had  no  part  in  the 
subsequent  breach  of  duty,  is  not  liable."  But  where  certain  subor- 
dinate police  officers,  acting  under  the  orders  of  the  chief  of  police, 
arrested  the  plaintiff  and  delivered  him  to  other  policemen,  and  these 
policemen  held  him  in  unreasonable  confinement  without  bringing 
him  before  a  magistrate,  all  were  held  guilty  of  false  imprisonment.'* 
The  strict  rule  works  very  harshly  on  one  who  is  called  on  by  an 
officer  for  assistance.  It  is  hardly  reasonable  to  require  him  to  investi- 
p:ate  the  validity  of  the  officer's  process,  or  the  sufficiency  of  the  infor- 
mation on  which  he  is  acting,  and  a  later  and  more  convincing  line 
of  cases  holds  that  one  who  is  summoned  to  assist  an  officer  of  the 
law,  and  who  acts  in  good  faith  under  his  direction,  and  without 
knowledge  of  any  irregularity,  will  be  protected  from  personal  liabil- 
ity though  the  officer's  own  defense  may  fail."  But  if  the  officer's 
act  be  manifestly  illegal,  as  if  he  breaks  open  the  door  of  a  dwelling 
house  to  serve  civil  process,  any  person  assisting  him  has  imputed 
knowledge  of  the  illegality,  and  shares  the  officer's  liability;'*  and 
another  instance  of  liabiUty  thus  incurred  is  where  a  person  assists  a 

11.  MitcheU  V.  State,  12  Ark.  50,  64  38  N.  W.  885,  15  A.  S.  R.  266;  Mc- 
Am.  Dec.  253  and  note;  Qoodell  v.  Mahan  v.  Green,  34  Vt  69,  80  Am. 
Tower,  77  Vt.  61,  58  Atl,  790,  107  A.  Dec.  665.  See  also  Reed  v.  Ricb,  2 
S.  R.  745;  GelzenJeuchter  v.  Niemeyer,  J.  J.  Marsh.  (Ky.)  44,  19  Am.  D«c. 
64  Wis.  316, 25  N.  W.  442,  34  Am.  Rep.  122. 

616.  Notes:  21  Am.  Dee.  209;  61  Am. 

12.  Elder  v.  Morrison,  10  Wend.  Dec.  154;  67  A.  S.  R.  421;  8  L.RA„ 
(N.  Y.)  128,  25  Am.  Dec.  548.  529. 

13.  Dehm  v.  Hmman,  56  Conn.  320,  A  justice  in  whose  custody  a  prison- 
15  Atl.  741,  1  L.R.A.  374,  er  was  left  during  the  necessary  delay 

14.  Leger  v.  Warren,  62  Ohio  St.  in  arranging  for  a  trial  has  the  right 
.'lOO,  57  N.  E.  5.06,  78  A.  S.  R.  738,  51  to  restrain  such  prisoner  from  leaving 
L.R.A.  193.  Contra,  Bath  v.  Metcalf,  the  office.  Myers  v.  Dnnn,  126  Ky.  548, 
145  Mass.  274,  14  N.  E.  133,  1  A.  S.  104  S.  W.  352,  13  L.R.A.(N.S.)  881. 
R.  455.  16.  Hooker  v.  Smith,  19  Vt.  151,  47 

16.  Firestone  v.  Rice,  71  Mich.  377.  Am.  Dec.  679. 
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policenuui  who  ia  attempting  to  act  beyond  the  city  limits.*'  The 
stricter  rule  also  imposes  liability  on  other  officers,  who  take  the  pris- 
oner into  their  custody  after  his  arrest,  if  the  arrest  proves  to  have 
been  unlawful,  although  the  second  group  of  officers  acted  regularly 
in  the  discharge  of  their  official  duty.*'  The  jailor  also  who  holds  a 
prisoner  under  a  mittimus  from  a  court  having  no  jurisdiction  to 
issue  it  is  liable,  and  so  is  the  prison  contractor  who  received  the  bene- 
fit of  the  prisoner's  labor.** 

20.  Magistrate  Issuing  Process. — ^If  process  is  issued  by  a  magis- 
trate not  having  jurisdiction,  or  when  the  facts  on  which  it  is  based 
do  not  justify  its  issuance,  or  if  the  proceedings  to  procure  the  process 
had  been  so  irregular  as  to  render  it  illegal,  it  is  evident  that  the 
primary  fault  rests  with  the  magistrate  by  whom,  or  by  whose  orders, 
the  process  was  issued.  But,  since  a  magistrate  is  usually  a  judicial 
officer  and  within  the  special  rules  of  immunity  which  protect  judicial 
officers  from  personal  liability  for  erroneous  decisions,  his  liability 
is  treated  separately.*'  The  clerk,  however,  is  a  ministerial  and  not 
a  judicial  officer,  and  if  he  issues  an  execution  not  justified  by  the 
record  before  him,  and  not  misled  by  erroneous  orders  of  the  court, 
but  by  his  own  clerical  error,  as  if  he  issues  an  execution  after  the 
judgment  had  been  satisfied  and  that  satisfaction  entered  of  record 
in  his  office,  he  is  liable  for  the  arrest  of  the  judgment  debtor  under 
the  erroneous  execution.*  And  it  has  been  held  that  selectmen  or 
assessors,  in  assessing  a  tax  and  issuing  a  warrant  to  the  tax  collector 
/or  its  collection,  are  acting  in  a  ministerial,  and  not  in  a  judicial 
capacity,  and  therefore  are  liable  for  the  imprisonment  of  one  named 
in  the  warrant,  but  who  was  not  legally  subject  to  the  taxes.*  But  if 
the  mayor  of  a  city  is  given  power  by  the  charter  to  issue  warrants  and 
try  persons  accused  of  violating  the  city  ordinances,  he  is  within  the 
doctrine  of  judicial  immunity.' 

21.  Plaintiff  or  Complaining  Witness  in  Proceeding  for  Arrest.— 
The  question  of  the  liability  of  the  person  at  whose  instance  or  on 
whose  complaint  an  arrest  is  made,  is  one  which  presents  persuasive 
arguments  on  either  side,  and  the  decisions  of  the  courts  are  not  har- 
monious. On  the  one  hand,  he  is  regarded  as,  in  a  broad  sense,  the 
principal  for  whom  the  attorney,  magistrate  and  officer  act,  and  there- 
fore responsible  for  any  damage  that  may  result  from  an  illegal  arrest 

17.  Martin  v.  Houck,  141  N.  C.  317,      Note:  67  A.  S.  R.  424, 

54  S.  E.  291,  7  L.R.A.(N.S.)  576.  20.  See  infca,  par.  26  et  seq. 

18.  Cook    v.    Hastings,    150    Mich.       1.  Pierson  v.  Gale,  8  Vt.  509,  30  Am. 
289,  114  N.  W.  71,  13  Ann.  Cas.  194  Dec.  487, 

and  note,  14  L.R.A.(N.S.)  1123  and  2.  Henry  v.  Sargeant,  13  N.  H.  321, 

note.     Contra,  Bath  v.  Metealf,  145  40  Am.  Dec.  146. 

Mass.  274,  14  N.  E.  133,  1  A.  S.  R.  3.  Trammell  v.  RusseUville,  34  Ark. 

455.  105,  36  Am.  Rep.  1;  Scott  v.  Fishblate, 

19.  Patterson  v.  Prior,  18  Ind.  440,  117  N.  C.  265,  23  .S.  E.  436,  30  LJi.A. 
81  Am.  Dec.  367.  696, 
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or  detention.  This  view,  strengthened  by  the  fact  that  the  magistrate 
may  often  be  protected  by  the  doctrine  of  jadicial  immunity,  and  the 
officer  by  the  apparent  regularity  of  his  process,  has  led  some  courts 
to  affirm  in  broad  terms  the  liability  of  a  person  who  institutes  a 
proceeding  for  any  false  imprisonment  which  may  occur  in  its  course.* 
On  the  other  hand,  since  such  person  is  usually  a  lajmian,  not  familiar 
with,  and  not  pretending  to  determine,  the  legal  procedure  to  be 
taken,  it  has  been  said  to  be  unjust  to  hold  him  guilty  of  any  tort,  if 
he  merely  makes  to  a  magistrate  an  honest  statement  of  the  facts  as 
be  claims  them  to  be,  and  leaves  it  to  the  officers  of  the  law  to  take 
such  action  as  they  deem  proper;  and  under  such  circumstances  many 
courts  have  held  him  not  liable.*  It  is  held  in  some  cases  that  the 
process  is  a  protection  for  the  party,  as  well  as  for  the  officer,  thou^ 
it  be  irregular  or  erroneous,  until  it  has  been  set  aside.*  If  the  error  or 
irregularity  which  invalidated  the  arrest  was  occasioned  by  the  plain- 
tifif's  attorney,  the  case  is  stronger  against  the  plaintiff,  because  be- 
tween him  and  his  attorney  there  exists  the  relation  of  principal  and 
agent.'  Regardless,  however,  of  the  foregoing  theories  of  liability,  a 
person  who  institutes  or  instigates  a  proceeding  for  the  arrest  of  another 
may,  by  his  acts  or  conduct,  render  himself  liable  for  false  imprison- 
ment, as  where,  through  his  act  or  fault,  the  warrant  of  arrest  is  void ;  * 

4.  Cmmpton  ▼.  Newman,  12  Ala.  E.  128,  56  L.R.A.  649;  Marks  ▼.  Sul- 

199,  46  Am.  Dec.  251;  Moyd  y.  State,  livan,  8   Utah  406,  32  Pac  668,  20 

12  Ark.  43,  54  Am.  Dee.  250;  Fkumoto  L.R.A.  590;  Smith  v.  Clark,  37  Utah 

V.  Marsh,  130  Col.  66,  62  Pac.  303,  116,  106  Pac.  653,  Ann.  Cas.  1912B 

509,  80  A.  S.  R.  73;  AUen  v.  Ruland,  1366  and  note,  26  L.R.A.(N.S.)  953; 

79  Conn.  405,  65  Atl.  138, 118  A.  S.  R.  Gelzenlenchter  ▼.  Niemeyer,  64  W«. 

146,  8  Ann.  Cas.  344;  BisseU  t.  Odd,  316,  25  N.  W.  442,  34  Am.  Rep.  616. 

1  Wend.   (N.  Y.)   210,  19  Am.  Dec.  In  the  last  case  the  complainant  wa> 

480  and  note;  Haskins  v.  Yoong,  19  held  liable  becanse  he  participated  in 

N.  C.  527,  31  Am.  Dee.  426;  Allison  the  arrest,  but  it  was  expr^sly  d»- 

V.  Rheam,  3  Serg.  &  R.  (Pa.)  139,  8  dared:      "Had    the    defendant    d(»M 

Am.  Dee.  644;  McAleer  t.  Qood,  216  nothing  more  than  to  hare  sworn  te 

Pa.  St.  473,  65  Atl.  934,  116  A.  S.  R.  the  complaint  before  the  jnstiee,  he 

782,  10  L.RA.(N.S.)  303;  Qoodell  v.  would  not  have  beet  liable  in  this  ae- 

Tower,  77  Vt.  61,  58  Atl.  790,  107  A.  tion." 

S.  R.  745.  6.  Winchester  r.  Everett,  80  Me.  586, 

Note:  64  Am.  Dee.  264-266.  15  aU.  596,  6  A.  S.  R.  228,  1  L.RA. 

Au:  ^t:-^^^.%''7o  fkl  '^j^t^^^2^'  """^  ^  ^-  ^-  ^ 

Z^^^^^^r^'^^^.  '■  i^ru- r?N  s"\  V- ""''  •" 

121  Mich.  476,  80  N.  W.  248, 46  L.R.A.  ^^ Vi  'k  -?"t"^  ,i4  vrr  i«  o« 
215;  Shingl(^eyer  v.  Wright,  124  Wdch  v.  Cochran,  63  N.T.  181,  2» 
Mich  230,  82  N.  W.  887,  50  L.R.A.  ^^-  ?«?•,  °^'  8e«™*,  "  •»«  contrary 
129;  Gifford  v.  Wiggins,  50  Minn.  401,  ™  principle,  though  ti>e  ease  was  ou 
52  N.  W.  904, 18  L.R.A.  356  and  note;  for  trespass  for  goods  instead  of  falat 
Boeger  v.  Langenbwg,  97  Mo.  390,  11  imprisonment 

S.  W.  223,  10  A.  8.  R.  322  and  note;       8.  Gates  t.  Bullock,  136  Ala.  637, 
Whaley  ▼.  lAwUm,  62  B.  C.  91,  40  S.  33  Sa  835,  96  ▲.  EL  R.  38;  Boeger  v. 
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or  where  he  permits  an  execution  to  be  served  after  he  had  received 
paymmt  of  tiie  judgment;  '  or  where  he  urges  or  requests  the  arrest, 
knowing  facts  which  made  the  arrest  illegal,  although  he  may  not 
have  been  aware  of  their  legal  effect ;  **  or  where  he  urges  or  par- 
ticipates in  acts  of  oppression  of  the  defendant.**  And  if  he  has  no 
personal  interest  in  the  matter,  but  acts  officiously,  or  as  a  mere 
volunteer,  in  making  a  complaint  and  urging  an  arrest,  he  is  not 
entitled  to  the  protection  afforded  to  a  bona  fide  litigant,  and  must 
prove  the  legality  of  the  acts  which  he  instigated.** 

22.  Plaintifrs  Attorney. — ^The  plaintiff's  attorney  may  properly  be 
held  not  only  to  know  the  law,  but  the  facts  of  the  case  in  which  he 
seeks  to  have  the  law  applied.  He  will  usually  be  held  liable,  there- 
fore, if  the  defendant  is  imprisoned  or  arrested  on  process  which  is 
erroneous  or  irregular.**  But  here  again,  if  he  has  done  no  more  than 
urge  on  the  court,  properly  and  in  good  faith,  the  claims  of  his  client, 
or  a  view  of  the  law  favorable  to  his  client,  he  does  not  become  per- 
sonally liable  because  the  decision  of  the  court  thereon  may  subse- 
quently be  held  to  have  been  erroneous.  But  if  the  defect  were  one  of 
jurisdiction,  he  has  sometimes  been  held  liable.*^    Where  the  Ul^ality 

Langenberg,  97  Mo.  390, 11  S.  W.  223,  Bat  if  the  imprisonmoit  was  by  the 
10  A.  S.  R.  322.  proper  service  of  a  writ  regular  in 

9.  Breck  V.  Blanehard,  20  N.  H.  323,  form,  and  issued  hy  a  court  having 
51  Am.  Dec.  222.  jurisdiction,  the  liability  of  the  com- 

10.  Palmer  v.  Maine  Cent.  R.  Co.,  92  plainant,  if  any,  is  for  malicious  prose- 
Me.  399,  42  Ad.  800,  69  A.  S.  R.  513,  cation,  rather  than  for  false  imprison- 
44  L.R.A.  673.  ment.     Tryon  v.  Pingree,  112  MiA. 

11.  Grimes  t.  Greenblatt,  47  Colo.  388,  70  N.  W.  905,  67  A.  8.  R.  398,  37 
495,  107  Pae.  1111, 19  Ann.  Cas.  608;  L.R.A.  222;  Bamett  v.  Reed,  51  Pa. 
Watson  V.  Watson,  9  Conn.  140,  23  St.  190,  88  Am.  Dec.  574. 

Am.  Dee.  324  (a  ease  of  trespass  to  It  was  said  in  Rich  v.  Melnemy,  103 
property) ;  Holley  v.  Mix,  3  Wend.  Ala.  345,  15  So.  663,  49  A.  S.  R.  32, 
(N.  T.)  350,  20  Am.  Dee.  702;  Bnik  that  if  the  ofiScera  acted  of  their  own 
T.  Howley,  179  Pa.  St.  539,  36  Atl.  327,  volition  in  making  the  arrest,  without 
57  A.  S.  R.  607.  the  conunand,  request  or  direction  of 

Although  by  causing  plaintiffs  ar-  the  defendant,  he  is  not  liable  in  this 
rest  the  defendant  might  not  have  been  form   of  action,  however  maUcioiisly 
liable  for  subsequent  illegal  detention  and  without  probable  cause  be  may 
of  the  plaintiff,  yet  if  he  continued  to  have  acted  in  making  the  accusation, 
urge  the  prosecution  and  make  unjusti-       13.  Clyma  v.  Kennedy,  64  Coob.  310, 
fiable  ehuges,  he  is  liable  for  all  dam-  29  Atl.  539,  42  A.  S.  R.  194. 
ages  which  ^e  prosecution  involves.       Note :  19  Am.  Dec.  493. 
^lickerbocker  Steamship  Co.  v.  Cus-       See  also  Attobkxts  at  Law,  v«I.  S» 
aek,  172  Fed.  358,  97  C.  C.  A.  56,  19  p.  1029. 
Ann   Cas.  968.  14.  Note:  67  A.  S.  B.  425. 

12.  Yeneman  v.  Jones,  118  Ind.  41,  In  Glazar  v.  Hubbard,  102  Ky.  68, 
20  N.  E.  644, 10  A.  S.  R.  100;  Emery  42  S.  W.  1114,  80  A.  S.  R.  343,  39 
V.  Hapgood;  7  Gray  (Mass.)  55,  66  IaRAl.  210,  a  city  attorney,  who  ad- 
Am.  Dee.  4^;  Mi^linUmi  v.  (Jronlund,  vised  the  police  judge  to  issue  a  war- 
92  Mich.  222,  52  N.  W.  627,  31  A.  rant  of  arrest  on  facts  wUefa  gave  him 
s.  R.  576.  no  jurisdietion,  the  adviee  having  ap- 
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is  in  the  service  of  process  by  the  officer,  the  attorney  who  has  ordered 
or  urged  him  to  do  the  tortious  acts  is  liable  jointly  with  the  officer.*' 
23.  Principal's  Liability  for  Acts  of  Agent — ^In  many  cases  the 
suit  has  been  against  one  who  did  not  personally  take  part  in  the 
imprisonment  or  arrest  of  the  plaintiff,  but  who  is  alleged  to  have 
been  the  principal  for  whom  the  actual  tortfeasor  acted.  The  ques- 
tion of  the  liability  of  such  an  alleged  principal  is  to  be  determined 
by  the  rules  relating  to  principal  and  agent  rather  than  by  any 
peculiar  to  the  law  of  false  imprisonment.  By  such  general  rules  of 
agency  a  principal  is  answerable  for  the  fraud,  negligence  or  other 
wrongful  acts  of  his  agent  committed  in  the  course  of  his  employment, 
and  this  is  so  though  the  particular  act  was  not  authorized  by  the 
principal,  and  even  when  it  was  forbidden  by  him.**  If,  for  instance, 
the  manager  of  a  store  causes  a  customer,  who  is  suspected  of  stealing 
merchandise,  to  be  arrested,  the  owner  of  the  store  is  liable ;  *'  and 
on  the  same  principle  a  carrier  is  liable  if  the  conductor  of  a  train 
or  car,  or  the  officers  of  a  boat,  confine  or  procure  to  be  arrested  a 
passenger  who  refuses  to  pay  his  fare,  or  misconducts  him.gelf  to  the 
annoyance  of  other  passengers,**  or  whom  they  suspect  of  being  an 
escaping  criminal.**  In  some  cases,  usually  those  where  the  agent 
is  not  employed  in  the  general  conduct  of  his  principal's  business, 
but  only  for  some  single  special  purpose,  the  liability  of  the  principal 
is  more  strictly  defined.**    Thus  it  was  held  that  the  employment  of 

parently  been  gratnitons,  was  held  not  See      generally,      Principal     Ain> 

liable  to  exonerate  the  judge  for  the  Agent. 

damages  adjudged  against  bim.  17.  Staples  v.  Schmid,  18  R.  I.  224, 

15.  Gilson  V.  Holmes,  78  Vt  110,  62  26  Atl.  193,  19  L.R.A.  824;  Cobb  ». 
AU.  11,  4  L.R.A.(N.S.)  451.  Simon,  119  Wis.  597,  97  N.  W.  276, 

16.  Southern  R.  Co.  v.  James,  118  JOO  A.  S.  R.  909.  But  see  Mali  v. 
Qa.  340,  45  S.  E.  303,  63  L.R.A.  257;  ^^.\  ^  N.  Y.  381, 100  Am.  Dec.  448, 
Wheeler,  etc.,  Mfg.  Co.  v.  Boyce,  36  *'"«''  .^"•'^  ^i""*  **  .f^?  »«»  was  not 
Kan.  350,  13  Pac.  609,  59  Am.  Rep.  authorized  and  not  withm  the  scope  of 
571;  Whitman  v.  Atchison,  etc.,  R.  *^«  .agent  s  e^^pioyn^ent,  the  pnnci- 
Co.,  85  Kan.  150,  116  Pac.  234,  Ann.  P^-"*^"?^  t  ?1  V  «,  ^,  r 
Gas'.  1912D  722,  34  L.R.A.(N.S.)'l029;  ^  '^;,S  iT2°Fed''  ^mTc  A 
White  V.  Apsley  Rubber  Co.,  194  Mass.  h   ^^a'     rJoRR      ' 

97,  80  N.  E  500,  8  L.R.A  (N.S  )  484;  'VoJeflnn   Cas  T914B  638. 

Lynch  v.  Metropolitan  n.  R.  Co.,  90  g^  ^^  CARRnas,  vol.  4,  p.  1173. 

N.  T.  77,  43  Am.  Rep.  141;  Jackson  v.  jg.  Schmidt  v.  New  Orleans  Ry.  Co., 

American  Telephone,  etc.,  Co.,  139  N.  ug  La.  311,  40  So.  714, 7  LJl.A.(N.S.) 

C.  347,  51  S.  E.  1015,  70  L.R.A.  738;  162  and  note. 

Eichengreen  v,  Louisville,  etc.,  R.  Co.,  20.  In  Tolchester  Beach  Imp.  Co.  ». 

96  Tenn.  229,  34  S.  W.  219,  54  A.  Steinmeier,  72  Md.  313,  20  Atl.  188,  8 

S.  R.  833,  31  L.R.A.  702;  Davis  v.  L.R.A.  846,  the  company  was  held  not 

Chesapeake,    etc.,     R.     Co.,    61     W.  liable  for  the  act  of  a  ticket' agent,  who 

Va.  246,  56  S.  E.  400,  9  L.R.A.  (N.S.)  cansed  a  man  to  be  arrested  for  hav- 

993.  ing  given  him,  as  he  claimed,  a  coiu- 

Note:  Ann.  Cas.  1914B  637.  terfeit  coin. 
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a  detective  to  ascertain  and  report  who  was  concerned  in  a  burglary 
did  not  make  the  employer  liable  for  the  arrest  of  one  whom  the 
detective  suspected,  and  from  whom  he  hoped  to  obtain  a  confession 
by  placing  him  under  arrest.*  A  policeman  appointed  by  the  governor 
on  the  application  of  a  private  corporation,  and  stationed  on  its 
grounds  to  enforce  the  laws  of  the  state,  is  not  necessarily  the  agent  of 
the  corporation  as  regards  acts  done  by  him,  though  paid  by  the 
corporation.  A  distinction  is  made  in  this  respect  between  acts  done 
by  the  ofBcer  in  his  public  capacity  and  those  done  in  the  special 
interest  of  the  corporation,  and  whether  in  any  case  he  acted  in  one 
capacity  or  the  other  is  a  question  for  the  jury.'  For  the  wilful  torts 
of  a  servant,  however,  committed  not  to  protect  his  master's  interest, 
but  to  gratify  some  spite  or  personal  object  of  the  servant,  or  for  his 
acts  done  in  the  supposed  public  interest,  and  not  for  the  benefit  of 
the  master,  the  master  is  not  liable,  though  the  tortfeasor  may  have 
been  in  his  employ  at  that  time.*  But  in  the  law  of  agency  ratiBcation 
of  an  employee's  act  may  always  take  the  place  of  a  prior  authorization, 
and  in  any  case  where  the  employee  so  far  departed  from  his  duty 
in  causing  the  arrest  of  the  plaintiff  that  his  employee  could  not  be 
held  liable  because  of  any  antecedent  authority,  he  may  become  so 
by  acts  of  ratification  of  or  participation  in  the  tort.* 

24.  Private,  Municipal  and  Charitable  Corporations. — ^When  the 
law  of  private  corporations  was  in  its  infancy,  a  few  decisions  were 
made  that  corporations  could  not  become  liable  for  a  tort,  or  at  least 
for  a  tort  involving  malice  or  wilfulness,  but  that  doctrine  has  long 
become  obsolete.  Of  course  the  corporation  itself  can  hardly  cherish 
resentment  or  other  wicked  intent;  but  it  is  well  settled  that  it  may 
be  liable  as  a  principal  for  the  acts  of  its  officers  or  agents,  under  the 
principles  stated  in  the  preceding  paragraph.*    In  most  of  the  cases 

1.  Milton  V.  Missouri  Pae.  R.  Co.,  Cas.  718  and  note,  67  L.R.A.  455;  Mc- 
193  Mo.  46,  91  S.  W.  949,  4  L.RA.  Kwn  v.  Baltimore,  etc.,  R.  Co.,  65  W. 
(N.S.)  282  and  note.  Va.  233,  64  S.  E.  18, 131  A.  S.  R.  964, 

As  to  the  employer's  responsibility  17  Ann.  Cas.  634  and  note,  23  L.R.A. 

for  force  exerted  by  a  detective,  police-  (N.S.)  289  and  note, 

man  or  watchman,  see  also  Conchin  v.  3,  Mayfield  v.  St.  Louis  Iron,  etc., 

El  Paso  R.  Co.,  13  Ariz.  259,  108  Pac.  R.  Co.,  97  Ark.  24,  133  S.  W.  168,  32 

260,   28   L.R.A.(N.S.)    88   and   note;  L.R.A.(N.S.)  525;  St.  Louis,  etc.,  R. 

Evansville,  etc.,  R.  Co.  v.  McKee,  99  Co.  v.  Sims,  106  Ark.  109,  152  S.  W. 

Ind.  519,  50  Am.  Rep.  102  and  note.  985,  44  L.R.A.(N.S.)  1156;  Mulligan 

2.  Tolchester  Beach  Imp.  Co.  v.  v.  New  York,  etc.,  Ry.  Co.,  129  N.  Y. 
Steinmeier,  72  Md.  313,  20  Atl.  188,  8  506,  29  N.  E.  952,  26  A.  S.  R.  539, 
L.R.A.  846;  Baltimore,  etc.,  R.  Co.  v.  14  L.R.A.  791  and  note. 

Ennalls,  108  Md.  75,  69  Atl.  638,  16  4.  Wachsmuth   v.    Merchants'   Nat. 

L.R.A.(N.S.)    1100;    Taylor   v.    New  Bank,  96  Mich.  426,  56  N.  W.  9,  21 

York,  etc.,  R.  Co.,  80  N.  J.  L.  282,  78  L.R.A.  278;  Cobb  v.  Simon,  110  Wis. 

Atl.   169,  39   L.R.A.(N.S.)    122   and  597,  97  N.  W.  276,  100  A.  S.  R.  009. 

note;  Daniel  v.  Atlantic  Coast  Line  R.  6.  See  Corporations,  vol.  7,  p.  682 

Co-  136  N.  C.  517, 48  S.  B.  816, 1  Ann.  et  seq. 
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there  cited  the  principal  wa£  a  corporation,  as  is  manifest  from  the 
names  of  those  cases,  and  they  generally  assume  that  corporations  may 
be  held  liable  for  false  imprisonment,  though  some  expressly  affirm 
that  proposition.'  In  the  case  of  municipal  corporations,  there  are 
other  controlling  considerations.  In  preserving  order  and  enforcing 
the  law,  a  city  or  town  is  not  prosecuting  an  enterprise  for  its  own 
profit  or  benefit,  but  is  discharging  a  governmental  duty  cast  on  it 
by  the  state,  and  it  is  therefore  not  liable  to  suit  for  the  acts  of  its 
police  ofiicers,  who  are  regarded  as  agents  of  the  law  rather  than  of 
the  city,  although  it  may  have  appointed  and  paid  them.'  The  same 
immunity  applies  in  the  case  of  quarantining  of  persons  who  had 
been  exposed  to  contagious  disease.^  Even  if  the  error  be  that  of 
the  city  itself  by  its  mayor  and  common  council,  as  if  it  passed  and 
tried  to  enforce  an  unconstitutional  ordinance,  the  city  is  not  liable 
to  suit  for  damages.*  The  only  case  where  municipal  corporate  lia- 
bility can  properly  exist  is  where  the  tort  is  committed  in  the  oourse 
of  some  business  or  public  enterprise  which  the  city  is  carrying  on 
for  its  own  corporate  profit  or  benefit,  or  for  the  special  ben^t  of  its 
citizens,  rather  than  in  the  discharge  of  a  governmental  duty.  An 
agricultural  society  chartered  by  the  state  is  regarded  by  some  author- 
ities as  within  the  same  exemption,  though  this  does  not  seem  to 
be  the  general  rule.*'  A  charitable  corporation  has  often  been  held 
not  liable  for  the  torts  of  its  servants.  This  doctrine  has  recently  met 
somewhat  destructive  criticism,  and  it  may  be  doubted  whether  it  will 
retain  its  position  as  an  accepted  rule  of  law.  A  discussion  of  the 
question  would  transcend  the  scope  of  this  article,  as  few  of  the  cases 
in  which  it  has  arisen  were  cases  of  false  imprisonment.** 

25.  Partnerships. — ^It  seems  to  be  the  better  rule  that  a  partnership 
may  become  liable  as  such  for  false  imprisonment,  as  for  other  torts ; 

S.  Wheeler,  etc.,  Mfg.  Co.  ▼.  Boyce,  184,  39  S.  E.  822,  65  LJI.A.  396. 
36  Kan.  350, 13  Pac.  609,  59  Am.  Rep.      9.  Trammell  v.  RnsseQTiUe,  34  AA. 
571;   Carter  v.  Howe  Mach.  Co.,  51  105,  36  Am.  Rep.  1;  Bartlett  v.  Co- 
Md.  290,  34  Am.  Rep.  311;  Central  lumbus,  101  Ga.  300,  28  S.  E.  599, 
Ry.   Co.   V.   Brewer,  78  Md.  394,  28  44  L.R.A.  795. 
Atl.  615,  27  L.R.A.  63;   Wachsmuth       Note:  47  L.R.A.  593. 
▼.    Merchants'   Nat.   Bank,   96   Mich.       See  contra,  McQraw  y.  Marion,  98 
426,  56  N.  W.  9,  21  L.R.A.  278.  Ky.  673,  34  S.  W.  18,  47  L.BJL.  593 

Notes:  54  Am.  Dec.  260;  67  A.  S.  and  note,  snggesting,  however,  a  dis- 
R.  426;  14  L.R.A.  791.  tinction  between  the  compnlaory  daties 

See  also  Corporations,  vd.  7,  p.  of  a  municipality  and  ita  merely  per- 
687.  missive  powers. 

7.  Gray  v.  Griffin,  111  Ga.  361,  36  10.  Hem  v.  Iowa  State  Agrienltnnd 
8.  B.  792,  51  L.R.A.  131;  Simpson  v.  Soc.,  91  la.  97,  58  N.  W.  1092,  24 
Whatcom,  33  Wash.  392,  74  Pac.  577,  LJt.A.  655.  See  also  Aobiociattbi, 
99  A.  8.  R.  951,  63  L.R.A.  816.  vol.  1,  pp.  786-787. 

Note:  14  L.R.A.  792.  11.  See  Chabitik8,  voL  5,  p.  374  at 

See  also  MmnciPAL  Corporatioks.  seq. 

8.  Levin  v.  Bnrlington,  129  N.  C. 
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and  that  if  one  of  the  partnen,  or  an  authorized  agent  of  the  partner- 
ship, in  the  prosecution  of  the  partnership  business  caused  the  defend- 
ant to  be  arrested  or  imprisoned,  all  the  partners  are  liable,  and  the 
judgment  creditor  stands  on  a  parity  with  other  partnership  creditors 
in  pursuing  the  partnership  assets.*'  But  certain  cases  hold,  on  the 
eontrary,  that  the  authority  of  a  partner  or  manager  does  not  extend 
to  causing  the  arrest  of  one  who  is  supposed  to  have  defrauded  the 
firm,  and  that  consequently  no  partner  is  liable  for  such  an  arrest 
unless  he  had  personsdly  authorized  or  ratified  it."  ^.^ 

VI.   ImMUKITT   OT   JUDICIAI.   AKD    GtOTEBNUBNTAL   OfFICBBS 

26.  Judges  of  Courts  of  General  Jurisdiction. — ^It  has  always  been 
a  doctrine  of  the  common  law,  and  seems  essential  to  the  maintenance 
of  any  system  of  courts,  that  the  judges  whose  duty  it  is  to  pass  on  and 
determine  controversies  should  not  be  liable  to  be  sued  personally 
,for  their  efrrors  or  alleged  errors.  In  many  of  the  cases,  as  is  shown 
by  the  neizt  succeeding  paragraph,  this  immunity  has  been  confined 
to  judges  of  courts  of  general  jurisdiction,  as  distinguished  from  those 
whose  jurisdiction  is  special  or  limited.  Even  the  judge  of  a  court 
of  general  jurisdiction  would  not  be  protected  if  he  should  act  wholly 
without  his  jurisdiction,  that  is,  should  issue  process  without  color  of 
legal  authority,  and  of  a  kind  which  no  state  of  facts  would  justify.** 
But  if  he  has  jurisdiction  to  issue  process  of  the  kind  in  question,  and 
if  the  facts  and  papers  on  which  he  acts  are  such  as  to  make  it  a  matter 
for  his  judicial  decision  whether  he  should  or  should  not  issue  the 
process  in  the  particular  case,  he  is  not  personally  liable  for  any 
imprisonment  which  may  result  from  his  decision,  though  it  is  after- 
ward held  to  be  erroneous,*'  and  even  though  the  error  may  be  held 
to  be  one  of  jurisdiction.  Indeed,  it  is  inaccurate  to  say  in  such  a 
case  that  the  court  was  without  jurisdiction.  When  it  has  jurisdiction 
of  a  certain  class  of  cases,  and  the  judicial  duty  of  passing  on  the 
papers  and  the  evidence  in  a  particular  case  to  decide  whether  its 
judicial  power  shall  be  exerted,  any  error  in  the  decision  is  an  error 
in  the  exercise  of  jurisdiction  rather  tiian  an  act  outside  of  jurisdic- 

12.  Page  V.  Citizens'  Banking  Co.,       14.  Bradley  v.  Fisher,  13  Wall.  335, 
111  Ga.  73,  36  8.  E.  418,  78  A.  S.  R.  20  U;  S.  (L.  ed.)  646. 
144,   51   LJIjL.  463  and   note.  Notes:  23  Am.  Rep.  692;  4  Ann. 

18.  Bosencranz  v.  Barber,  115  III.   Cas.  327. 
331,  3  N.  E.  03,  56  Am.  Rep.  169;       16.  Reeves  v.  Stewart,  150  Ky.  124, 
Bernheimer  v.  Becker,  102  Md.  250,  150  S.  W.  26,  44  L.R.A.(N.S.)  185; 
62    Ad.   526,   111   A.    S.   R.    356,   3  Lange  v.  Benedict,  73  N.  T.  12,  29  Am. 
IxB.A.(N.S.)    221   and  note.     As   to  Rep.  80. 

the  tort  liability  generally  of  a  part-       Notes:  44  L.R.A.(N.S.)  164;  4  Ann. 
nership  for  the  individual  acts  of  the  Cas.  325. 
partners,  see  Pabtkebship.  And  see  generally,  JuDOiS. 
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tion.**  And  this  protection  is  made  complete  by  the  rule  that  a  case 
is  not  made  cot  against  him  even  by  the  all^ation  that  he  acted  cor- 
ruptly or  maliciously.*' 

27.  Judges  of  Courts  of  Limited  Jurisdiction. — In  many  cases  it 
has  been  held  that  this  immunity  does  not  extend  to  the  judges  of 
courts  whose  powers  are  limited  or  special.  Such  courts,  it  is  said, 
have  no  presumption  of  jurisdiction  in  their  favor;  its  actual  exist- 
ence must  always  be  shown  to  support  the  legality  of  their  action, 
and  if  it  is  eventually  determined  Uiat  the  court  was  without  juris- 
diction in  the  particular  case,  the  justification  fails,  however  doubt- 
ful or  difficult  the  question  of  jurisdiction  may  have  been,  and  with 
however  good  faith  the  judge  may  have  acted.**  Striking  cases  of 
this  kind  are  those  where  the  magistrate  has  been  held  liable  for 
process  regularly  issued  and  served  under  a  statute  which  was  finally 
held  to  be  unconstitutional.**  The  strict  application  to  these  inferior 
judges  of  the  rule  that  everyone  is  bound  to  know  the  law,  and  the 
immunity  afforded  to  the  judges  of  the  higher  courts,  gave  much 
foundation  for  the  satirical  remark  that  all  persons  are  presumed  to 
know  the  law  except  judges  of  the  courts  of  superior  jurisdiction." 
And  the  unjust  discrimination  has  been  made  still  more  unjust  by 
the  fact  that  in  many  of  the  cases  the  term  "jurisdiction"  has  been 
used  as  if  it  involved  and  required  entire  regularity  of  procedure; 
so  that  by  reason  of  errors  in  the  papers,  or  other  mere  irregularities, 
the  court  has  been  held  to  have  been  without  jurisdiction,  and  the 
judge  personally  liable.*  Indeed,  much  of  the  confusion  in  which 
the  entire  topic  of  judicial  immunity  is  involved  is  due  to  a  loose 
use  of  the  term  "jurisdiction."  In  this  connection  it  should  be  used 
only  in  the  sense  of  jurisdiction  over  the  subject  matter,  over  the 
kind  of  process  in  question,  which  of  course  implies  the  exercise  of 
judicial  reasoning  to  determine  whether  in  the  case  at  bar  the  proce- 
dure is  regular,  the  facts  sufficienUy  established,  and  the  law  as 
claimed.    But  an  error  in  deciding  tibese  questions  does  not  consti- 

le.  Note:  67  A.  S.  R.  422.  Dee.  52;  25  Am.  Itep.  702. 

17.  Busteed  v.  Parsons,  54  Ala.  393,  19.  Kelly  v.  Bemis,  4  Gray  (Mass.) 
25  Am.  Rep.  688;  McBurnie  v.  Salli-  83,  64  Am.  Dec.  50  and  note;  Barker 
van,  152  Ky.  686,  153  S.  W.  945,  44  v.  Stetson,  7  Gray  (Mass.)  53,  66  Am. 
L.R.A.(N.S.)   186;  Pratt  ▼.  Gardner,  Dec.  457. 

2  Cash.  (Mass.)  63,  48  Am.  Dec.  652;  20.  Grace  v.  Mitdidl,  31  Wis.  533, 

Gordon  v.  District  Court,  etc.,  38  Nev.  11  Am.  Rep.  613. 

1, 131  Pac.  134,  44  L.R.A.(N.S.)  1078.  1.  Grumon  v.  Raymond,  1  Conn.  40, 

18.  Piper  v.  Pierson,  2  Gray  6  Am.  Dec.  200;  Tracy  v.  Williams,  4 
(Mass.)  120,  61  Am.  Dec.  438  and  Conn.  107,  10  Am.  Deo.  102;  Vaughn 
note;  Clarke  v.  May,  2  Gray  (Mass.)  v.  Congdon,  56  Vt.  Ill,  48  Am.  Rep. 
410,  61  Am.  Dec.  470  and  note;  State  758;  Goodell  v.  Tower,  77  Vt  61,  58 
▼.  McDaniel,  78  Miss.  1,  27  So.  994,  Atl.  790, 107  A.  S.  B.  745. 

84  A.  S.  B.  618,  50  L.RA.  118.  Note :  19  Am.  Dec.  490. 

Notes:  54  Am.  Dee.  263;  64  Am. 
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tute  a  lack  of  jurisdiction.'  And  yet  a  defect  in  procedure  may  be 
so  substantial  and  extreme  as  to  be  jurisdictional;  as  where  a  police 
judge  verbally  ordered  a  man  committed  to  jail  on  a  mere  telegraphic 
request,  with  no  accusation  of  any  crime,  complaint  or  warrant.  It 
is  to  be  presumed  in  such  a  case  that  he  arbitrarily  assumed  the 
power  rather  than  that  he  judicially  considered  and  decided  the 
method  adopted  by  him  to  be  legal.* 

28.  Distinction  between  Judges  of  Superior  and  Inferior  Courts 
Disapproved. — In  the  later  cases  a  clear  tendency  has  been  evideni 
to  abolish  altogether  the  discrimination  between  judges  of  different 
rank,  and  to  extend  to  justices  of  the  peace  and  other  lesser  judicial 
officers  immunity  from  personal  responsibility  for  the  correctness 
of  their  decisionB  and  acts  to  the  same  extent  that  it  is  granted  to 
judges  of  the  superior  courts.*  The  law  has  recently  been  thus 
summarized  in  a  carefully  considered  case:  "The  judge  of  a  court 
of  inferior  or  limited  jurisdiction  is  liable  (a)  when  he  acts  with- 
out a  general  jurisdiction  of  the  subject-matter,  even  though  his  act 
involves  his  decision,  made  in  good  faith,  that  he  has  such  jurisdic- 
tion, (b)  When  such  judge  acts  fully  within  his  jurisdiction,  i.  e., 
when  he  has  jurisdiction  of  the  subject-matter,  and  has  dso  acquired 
jurisdiction  of  the  person  in  the  particular  case,  he  is  not  liable, 
though  he  act  both  maliciously  and  corruptly,  (c)  When  such 
judge  acts  judicially  with  respect  to  a  subject-matter  of  which  he 
has  a  general  jurisdiction,  but  in  the  particular  case  he  has  acquired 
no  jurisdiction  of  the  person  affected,  he  is  not  liable  if  the  act 
involves  his  present  or  previous  affirmative  decision  that  he  has  juris- 

2.  Trammell  v.  Rossellville,  34  Ark.  tice  acts  in  good  faith." 
105,  36  Am.  Rep.  1;  Bailey  v.  Wig-       3.  Glazar  v.  Hubbard,  102  Ky.  68, 

gins,  5  Har.  (Del.)  462,  60  Am.  Dec.  42  S.  W.  1114,  80  A.  S.  R.  343,  39 

650;  Gardner  v.  Conch,  137  Mich.  358,  L.R.A.  210. 

100  N.  W.  673,  101  N.  W.  802,  109       4.  Calhoun  v.  Little,  106  Qa.  336, 

A.  S.  R.  684;  Grove  v.  Van  Dnyn,  44  32  S.  E.  86,  71  A.  S.  R.  254,  43  L.R.A. 

N.  J.  L.  654,  42  Am.  Rep.  412;  Neall  630;  McBurnie  v.  Sullivan,  152  Ky. 

V.  Hart,  115  Pa.  St.  347,  8  Atl.  628,  686,  153  S.  W.  945,  44  L.R.A.(N.S.) 

2  A.  S.  R.  559;  McCall  v.  Cohen,  16  186;  Rush  v.  Buckley,  100  Me.  322, 

S.  C.  445,  42  Am.  Rep.  641;  Marks  61  Atl.  774,  4  Ann.  Cas.  318  and  note, 

V.  Sullivan,  8  Utah  406,  32  Pac.  668,  70  L.R.A.  484;  Pratt  v.  Gardner,  2 

20   L.R.A.(N.S.)    590;    Robertson   v.  Cush.   (Mass.)   63,  48  Am.  Dec.  652; 

Parker,  99  Wis.  652,  75  N.  W.  423,  Brooks  v.  Mangan,  86  Mich.  576,  49 

67  A.  S.  R.  889.  N.  W.  633,  24  A.  S.  R.  137;  Gordon 

Note:  1  L.R.A.(N.S.)  1143.  v.  District  Court,  etc.,  36  Nev.  1,  131 

In  Rogers  v.  Mulliner,  6  Wend.  (N.  Pac.  134,  44  L.R.A.(N.S.)  1078;  Aas- 

Y.)  597,  22  Am.  Dec.  546,  the  court  tin  v.  Vrooman,  128  N.  Y.  229,  28  N. 

avoided  holding  a  justice  liable  on  the  E.  477,  14  L.R.A.  138  and  note;  Scott 

extraordinary  ground  that  in  issuing  v.  Fishblate,  117  N.  C.  265,  23  S.  E. 

process  "a  justice  acts  ministerially,  436,  30  L.R.A.  696;  Robertson  v.  Par- 

and  is  justified  in  issuing  any  process  ker,  99  Wis.  652,  75  N.  W.  423,  67 

within   his   jurisdiction  which   is   de-  A.  S.  R.  889. 
manded  by  a  party,  provided  the  joe-      Note:  67  A.  S.  R.  423. 
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dictioa  of  such  person  and  authority  to  proceed  in  the  particular 
case,  provided  (1)  a  colorable  case  has  been  presented  to  him  which 
fairly  calls  for  or  permits  the  exercise  of  hia  judgment  with  respect 
thereto;  and  provided  (2)  he  has  determined  in  good  faith,  witliout 
malice  or  corruption,  that  the  case  presented  calls  for  the  exercif* 
of  his  general  jurisdiction."  • 

29.  Immunity  of  Quasi  Judicial  Officers. — An  exemption  similar  to 
that  of  judges  from  actions  for  their  judicial  acts  is  extended  t<t 
officers  in  the  other  departments  of  government  whenever  they  aro 
intrusted  with  the  exercise  of  discretionary  power,  and  their  deter- 
minations or  decisions  are  in  their  nature  judicial.  Therefore  no 
public  officer  is  responsible  in  a  civil  suit  for  a  judicial  determination, 
however  erroneous  it  may  be,  and  however  malicious  the  motive 
which  produced  it.  Such  acts,  when  corrupt,  may  be  punished  crim- 
inally, but  the  law  will  not  allow  malice  and  corruption  to  be  charged 
in  a  civil  suit  against  such  an  officer  for  what  he  does  in  the  per- 
formance of  a  judicial  duty.  This  immunity  exists  only  when  the 
officer  had  jurisdiction  of  the  particular  case,  and  was  authorized  to 
determine  it.  If  he  transcends  the  limits  of  his  authority,  he  neces- 
sarily ceases,  in  the  particular  case,  to  act  as  a  judge,  and  is  respon- 
sible for  all  consequences.  But  with  these  limitations,  the  principle 
of  irresponsibility,  so  far  as  respects  a  civil  remedy,  is  as  old  as  the 
common  law  itself.  This  doctrine  has  been  applied  to  protect  a 
governor  from  civil  liability  for  his  acts  in  the  suppression  of  an 
insurrection,*  grand  jurors  who  were  charged  with  having  acted 
erroneously  and  maliciously  in  the  performance  of  their  duties,'  and 
the  mayor  of  a  city  in  rpstraining  and  confining  a  constable  who  was 
intoxicated  and  misconducting  himself.'  But  the  rule  of  immunity 
will  not  protect  a  mayor  who  was  exercising  his  official  authority 
to  aid  the  private  interests  of  individuals,  although  the  same  acts 
might  have  come  within  the  scope  of  his  public  duties ;  •  a  mayor  and 
chief  of  police  who  arrested  and  imprisoned  a  motorman  in  order 
to  prevent  the  operation  of  a  trolley  line  whose  equipment  they 
considered  dangerous,  when  they  could  have  effected  their  object 
more  simply  by  cutting  the  wires  or  shutting  off  the  power,*'  or 
police  commissioners  who  had  ordered  the  plaintiff  arrested  and 
imprisoned  if  he  should  commit  an  act  which  he  had  not  then  com- 
mitted, and   which   was  not  legally   punishable  by   imprisonment. 

5.  Broom  v.  Doupla&s,  175  Ala.  268,   Am.  Rep.  48.    See  Grand  Jdby. 

57    So.   860,   Ann.    Cas.    1914C    1155  8.  Boutte   v.   Emmer,  43  I.A.  Ann. 

and   note,  44  L.R.A.(N.S.)    164  and  980,  9  So.  921,  15  L.R.A.  63. 

note.  9.  Tryon  v.  Pingree,  112  Mich.  3;i8, 

6.  Dreueker   v.    Salomon,   21    Wis.  70  N.  W.  905,  67  A.  S.  R.  398,  37 
621,  !)4  Am.  Dec.  571.    See  also  Gov-  L.K.A.  222. 

EHXOR.  10.  Mumford  v.  Starmont,  139  Micfa. 

7.  Turpen  v.  Booth,  56  Cal.  65,  38  188, 102  N.  W.  662,  69  L.R.A.  350. 
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The  distinction  made  in  these  later  cases  was  rather  that  the  par- 
ticular acts  were  not  within  the  jurisdiction  of  the  officials  than 
that  in  a  proper  case  they  would  not  be  entitled  to  exerdae  their 
discretionary  powers  without  civil  liability.*^ 

Vn.  Incidbnts  of  Action  vob  Falsb  IicpBisomaEirT 

30.  Form  of  Action. — As  already  stated,  the  action  for  false 
imprisonment  was,  under  the  common  law  procedure,  an  action  in 
trespass ;  ^'  and  it  is  still  an  action  of  tort,  the  gist  of  the  delict 
being  a  direct  use  of  force  on  the  plaintiff  without  legal  justification.^* 
In  one  case  where  the  plaintiff  was  arrested  on  an  illegal  tax  war- 
rant it  was  held  that  trespass  would  lie,  but  that  he  had  an  election 
to  treat  the  wrongful  assessment  as  the  cause  of  the  injury,  and 
declare  in  case,  or  to  regard  the  arrest  by  the  collector  as  the  act 
of  the  assessors,  and  sue  in  trespass.^*  And,  in  some  cases,  an  act 
of  false  imprisonment  may  lay  tibe  foundation  for  an  action  in  con- 
tract. Thus  where  one  was  wrongfully  imprisoned,  and  a  contractor 
for  the  labor  of  the  prisoners  received  the  benefit  of  his  labor,  he 
can,  as  against  such  contractor,  waive  the  tort  and  sue  in  assumpsit 
for  the  reasonable  value  of  his  labor.** 

31.  Action  on  Officer's  Bond. — ^If  a  sheriff  or  other  officer  has  given 
an  official  bond  for  the  lawful  performance  of  the  duties  of  his  office, 
he  and  bis  sureties  may  be  compelled  by  a  suit  on  the  bond  to  pay 
the  damages  suffered  from  a  false  imprisonment.**  In  some  cases, 
particularly  the  earlier  ones,  a  distinction  has  been  drawn  between 
acts  done  vlrtute  officii  for  which  the  officer's  sureties  are  liable, 
and  those  done  colore  officii,  for  which  they  are  not ;  and  it  has  been 
said  that  if  the  writ  under  which  the  officer  acted  was  void,  or  if 
he  acted  illegally,  his  acts  are  only  colore  officii,  and  not  within  the 
protection  of  the  bond.*'  But  this  distinction  is  denied,  and  the 
bondsman  held  liable,  except  where  t^e  tort  was  a  purely  personal 
and  private  act,  in  tUe  later  and  better  cases.** 

11.  Bolton  V.  Vellines,  94  Va.  393,  16.  Patterson  v.  Prior,  18  Ind.  440, 
26  8.  E.  847,  64  A.  S.  R.  737.  81  Am.  Dec.  367. 

12.  See  snpra,  par.  3.  16.  State  v.  McDaniel,  78  Miss.  1, 

13.  Breck  v.  Blanchard,  20  N.  H.  27  So.  994,  84  A.  S.  R.  618,  50  LJl.A. 
323,  51  Am.  Dec.  222.  118. 

"It  is  almost  impossible  to  find  any  17.  McLendon  v.  State,  92  Tenn. 
satisfactory  and  intelligible  ground  of  520,  22  S.  W.  200,  21  L.R.A.  738  and 
distinction  between  trespass  and  case  note, 
for  acts  done  under  color  of  process.  Note:  51  L.R.A.  222. 
The  same  act  in  different  states  is  de-  18.  Lee  v.  Charmley,  20  N.  D.  570, 
clared  to  be,  and  not  to  be,  a  tres-  129  N.  W.  448,  33  L.RA.(N.S.)  275 
pa.ss."  Pierson  v.  Qale,  8  Vt.  509,  30  and  note.  As  to  liability  on  the  of- 
Am.  Dec.  487.  ficial  bonds  of  public  officers  general- 

14.  Henry  v.   Sargeant,  13  N.   H.  ly,  see  Pubuc  Opficebs. 
321,  40  Am.  Dee.  146. 
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32.  Parties. — Of  course  in  all  but  exceptional  cases  the  person  who 
has  been  detained  or  imprisoned  is  the  one,  and  the  only  one,  who 
can  sue  therefor.  But  the  well-established  right  of  a  husband  to 
recover  for  loss  of  the  Fonices  of  his  wife,  or  of  a  father  for  those 
of  a  minor  cliild,  by  reason  of  a  personal  injury  to  the  wife  or  child 
"per  quod  servitium  amiedt"  extends  to  faL«!e  imprisonment  as  to 
other  personal  torts."  When  an  incompetent  person  has  no  such 
mind  as  would  enable  him  to  exercise  intelligent  and  legal  volition 
as  to  his  own  custody,  and  has  been  unlawfully  taken  from  the 
custody  of  his  committee,  or  of  those  with  whom  the  committee  placed 
him  for  temporary  care,  the  committee  may  bring  an  action  of  false 
imprisonment  in  his  own  name,  but  for  the  benefit  of  the  ward.** 
A  cause  of  action  for  false  imprisonment  is  not  assignable  until 
it  has  been  put  into  judgment.  Even  the  rendition  of  a  verdict  for 
the  plaintiff  does  not  convert  it  into  an  assignable  debt.  Conse- 
quently the  action,  if  an  assignment  has  in  fact  been  made,  must 
be  brought  in  the  name  of  the  assignor;  and  the  right  of  set-off  by 
one  of  the  judgment  debtors  of  a  debt  due  to  him  by  the  assignor 
will  take  precedence  of  the  rights  of  the  a'signce.*  The  question 
who  can  be  made  defendants  in  an  action  for  false  imprisonment 
depends  on  the  substantive  law  imposing  liability  or  conferring  exemp- 
tion which  is  treated  in  a  preceding  part  of  this  article.  All  who 
by  the  principles  there  stated  are  liable  are  joint  wrongdoers,  and 
by  the  general  rules  of  law  the  injured  person  may  sue  all  of  them, 
any  one,  or  as  many  as  he  chooses.  It  is  no  defense,  therefore, 
that  others  equally  liable  have  not  been  sued,  or  that  co-defendants 
are  held  not  liable ;  *  but  satisfaction  obtained  from  one  discharges 
all,  and  a  release  given  to  one  releases  all.'  It  has  been  held  that 
the  verdict  and  jud^nent  may  be  for  different  amounts  against  the 
several  defendants,  one  being  held  liable  for  vindictive  damages,  and 

19.  See  Husband  and  Wipe;  Par-  ciple,  see  Ses§ious  v.  Johnson,  95  U. 
ENT  AND  Child.  S.  347,  24  U.  S.  (L.  ed.)  596. 

20.  Barker  v,  Washington,  200  N.  3.  Allen  v.  Rnland,  79  Conn.  405,  65 
Y.  280,  93  N.  E.  938,  140  A.  S.  R.  Atl.  138,  118  A.  S.  R.  146  and  note, 
640,  34  L.R.A.(N.S.)  159.  See  gen-  8  Ann.  C&s.  344.  See  also  Stone  v. 
erally,  Insanity.  Dickinson,   5    Allen    (Mass.)    29,  81 

1.  Hunt  V.  Conrad,  47  Minn.  557,  Am.  Dee.  727  and  note,  in  which  the 

50  N.  W.  614, 14  L.R.A.  512  and  note;  rule  stated  in  the  text  was  applied  to 
Chapman  v.  Dyett,  11  Wend.  (N.  Y.)  a  case  where  several  judgment  eredi- 
31,  25  Am.  Dee.  598.  tors,  each  acting  without  knowledge 

2.  Grimes  v.  Greenblatt,  47  Colo,  of  the  action  of  the  others,  procured 
405,  107  Pac.  1111,  19  Ann.  Cas.  608;  writs  for  the  arrest  of  the  plaintiff, 
Page  V.  Citizens'  Banking  Co.,  Ill  their  debtor,  and  gave  them  to  the 
Ga.  73,  36  8.  E.  418,  78  A.  S.  R.  144,  same  officer,  since  the  detention  of  the 

51  Ii.R.A.  463;  Burroughs  v.  East-  plaintiff  in  jail,  though  by  virtue  of 
man,  101  Mich.  419,  59  N.  W.  817,  45  several  writs,  was  but  a  single  injury. 
A.  S.  R.  419,  24  L.R.A.  859.    For  a       Note:  81  Am.  Dec.  731. 

leading  case  stating  the  general  prin-       See  also  Torts. 
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iiuother  only  for  compensatory  damages.*  But  in  another  case  where 
the  arresting  officers  and  those  who  subsequently  detained  the  pris- 
oner both  acted  illegally,  but  in  diffei'eut  respects  and  without  con- 
'ycrt  of  action,  they  were  held  jointly  liable  only  for  that  part  of  the 
iiuprisonment  in  which  they  all  concurred.' 

33.  Pleading. — It  follows  from  the  nature  of  the  action  of  false 
imprisonment  that  no  allegation  of  malice  or  corrupt  motive  is  neces- 
sary in  the  complaint.'  But  where  the  complaint  does  in  fact  allege 
malice  and  want  of  probable  cau.«e,  the  plaintiff  has  been  held  bound 
to  prove  these  allegations  or  fail  in  his  cause.'  A  plea  of  justification 
must  be  so  complete  that  tlie  court  can  pass  on  the  sufficiency  of 
the  defense;  thus,  if  it  states  an  arrest  by  a  constable  on  reasonable 
suspicion  of  felony,  it  should  .«et  forth  the  grounds  of  the  suspicion.* 
If  the  defendant,  in  an  action  for  imprisonment  of  a  passenger  by 
the  conductor  of  a  train,  pleaded  only  the  general  issue,  the  defense 
that  the  plaintiff  was  evading  fare  and  behaving  in  a  disorderly  man- 
ner is  not  open.*  The  plaintiff  nmst  allege  in  his  complaint  the 
cause  of  action  which  he  is  socking  to  enforce,  that  is,  a  false  impris- 
oumcnt ;  but  since  the  forcible  confinement  of  one  person  by  another 
is  ipso  facto  tortious,  it  is  sufficient  for  the  plaintiff  to  allege  such 
imprisonment,  and  if  nothing  more  appears  from  the  complaint, 
it  is  a  sufficient  allegation  of  the  {>laintiff's  cause  of  action.*'  The 
allegation  that  plaintiff  was  impri.soned  for  two  hours  without  prob- 
able cause  has  been  held  a  sufficient  allegation  of  illegality.**  An 
express  allegation  that  the  imprisonment  was  against  the  will  of  the 
l)laintiff  is  not  necessary,  if  the  facts  narrated  sufficiently  show  the 
absence  of  collusion  or  consent  on  his  part.*- 

34.  Measure  of  Damages. — The  damages  which  the  plaintiff  may 
recover  in  an  action  of  false  imprisonment  are  usually,  by  the  very 
nature  of  the  wrong  done,  incapable  of  exact  measurement,  and  must 
rest  largely  in  the  discretion  of  the  jury.     Unless  the  defendant  is 

4.  Nelson  v.  Halvorson,  117  Minn.  Mass.  159,  96  N.   B.  58,  Ann.   Cas. 
2.-)5.  135  N.  W.  818,  Ann.  Cas.  1913D  1912C  1147,  36  L.R.A.(N.S.)  406. 
]04  and  note.    Contra,  Holley  v.  Mix,       10.  Floyd  v.  State,  12  Ark.  43,  54 
3  Wend.   (N.  Y.)    350,  20  Am.  Dec.  Am.  Dec.  2.50;   Mitchell   v.   State,  12 
702.  Ark.  50,  54  Am.  Dec.  253;  MeAIeer 

5.  Batla  v.  Metcalfe,  14.")  Mass.  274,  v.  Good,  216  Pa.  St.  473,  65  Atl.  934, 

14  N.  E.  133,  1  A.  S.  R.  4.')5.  116  A.   S.  R.   782,  10   L.R.A.(N.S.) 

6.  Colter  v.  Lower,  35  Iiid.  28.;,  9  303  and  note;  Bergeron  v.  Peyton,  106 
Am.  Rep.  735.  AYis.  377,  82  N.  W.  291,  80  A.  S.  R. 

7.  Rich  V.  Mclneriiy,  103  Ala.  345,  33. 

15  So.  603,  49  Am.  Rep.  32.    Contra,       Notes:  54  Am.  Dee.  269;  21  Ann. 
Xixon  V.  Reeves,  65  Minn.  159,  67  N.   Cas.  460. 

\V.  989,  33  L.R.A.  506,  holding  such       11.  Nixon  v.  Reeves,  65  Minn.  159, 

allcjrations  to  be  surplusage.  67  N.  W.  989,  33  L.R.A.  506. 

8.  Wade  v.  CliafTee,  8  R.  I.  224,  5       12.  Bolton  v.  Vellines,  94  Va.  393, 
Am.  Rep.  572.  26  S.  E.  847,  64  A.  S.  R.  737. 

9.  Hull  V.  Boston,  etc.,  R.  Co.,  210 
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shown  to  have  acted  maliciously,  or  with  wanton  and  reckless  disregard 
of  his  duty  and  of  the  plaintiff's  rights,  they  should  be  compensatory 
only;  that  is,  such  as  fairly  to  compensate  him  for  his  loss  of  time, 
the  expenses  incurred  in  procuring  his  release,  and  the  indignity, 
humiliation  and  suffering  which  he  has  imdergone.**  If  the  arrest 
was  illegal  only  because  made  before  the  issuance  of  a  warrant,  the 
plaintiff  can  recover  damages  only  for  his  detention  till  the  time 
when  he  was  turned  over  to  an  officer  holding  a  valid  warrant.** 
Liabilities  incurred  by  the  plaintiff  for  legal  service  in  procuring  his 
release,  or  medical  treatment  for  his  bodily  injuries,  may  be  recov- 
ered,** though  they  have  not  yet  been  paid,**  and  though  the  plain- 
tiff was  permitted  to  go  at  large  on  his  own  recognizance.*'  There 
is  no  precise  measure  of  damages  in  such  cases.  It  is  impossible 
to  ascertain  in  money  the  exact  equivalent  for  bodily  or  mental  pain. 
Therefore,  where  they  are  elements  of  damage  to  be  estimated  by  a 
jury,  the  verdict  will  not  be  disturbed,  unless  it  is  so  excessive  as 
to  suggest  prejudice,  passion,  or  ill-will.*' 

35.  Special  Elements  Included  in  Compensatory  Damages. — Any 
elements  of  the  arrest  or  imprisonment  which  increase  its  hardships 
to  the  plaintiff  may  be  proved  to  add  to  the  amount  which  will 
constitute  such  fair  compensation,**  such  as  the  filthy  condition  of 

18.  Beckwith  ▼.  Bean,  98  U.  S.  266,  17.  Worden  v.  Davis,  195  N.  T.  391, 
25  U.  S.  (L.  ed.)  124;  Ross  v.  Kohler,  88  N.  E.  745,  22  L.R.A.(N.S.)  1196 
163  Ky.  583,  174  S.  W.  36,  LJl.A.  and  note. 

1915D  621  and  note;  Page  v.  Mitch-  18.  Fotheringham  v.  Adams  Ex- 
ell,  13  Mich.  63,  86  Am.  Dec.  75;  press  Co.,  36  Fed.  252,  1  L.R.A.  474; 
Ross  V.  Legett,  61  Mich.  445,  28  N.  Nelson  v.  Kellogg,  162  Cal.  621,  123 
W.  695,  1  A.  S.  R.  608;  Mumford  v.  Pac  1115,  Ann.  Cos.  1913D  759;  Page 
Starmont,  139  Mich.  188,  102  N.  W.  v.  MitcheD,  13  Mich.  63,  86  Am.  Dec. 
662,  69  L.R.A.  350;  Duggan  v.  Balti-  75;  Nelson'  v.  Halyoraon,  117  Minn, 
more,  etc.,  R.  Co.,  159  Pa.  St.  248,  255,  135  N.  W.  818,  Ann.  Cas.  1913D 
28  Atl.  182,  186,  39  A.  S.  R.  672;  104;  Eroeger  v.  Passmore,  36  Mont. 
Goodell  V.  Tower,  77  Vt.  61,  58  Atl.  504,  93  Pac.  805, 14  L.R.A.(N.S.)  988; 
790,  107  A.  S.  R.  745;  Bolton  v.  Vel-  Bolton  v.  Vellines,  94  Va.  393,  26  S. 
lines,  94  Va.  393,  26  S.  E.  847,  64  E.  847,  64  A.  S.  R.  737;  Bergeron  v. 
A.  S.  R.  737.  Peyton,  106  Wis.  377,  82  N.  W.  291, 

Notes:  7  A.  S.  R.  535;  69  A.  S.  R.  80  A.  S.  R.  33. 
521.  Notes:  54  Am.  Dec.  271;  47  L.R.A. 

See  also  Daicaoes,  vol.  8,  pp.  465,  43. 
532.  And  see  Damages,  vol.  8,  pp.  468, 

14.  McCulloagh   v.    Greenfield,   133  512. 

Mich.  463,  96  N.  W.  532,  1  Ann.  Cas.       19.  Colter  v.  Lower,  35  Ind.  285,  9 

924,  62  L.R.A.  906.  Am.  Rep.  735;  New  York,  etc.,  R.  Co. 

Note:  19  Ann.  Cas.  971.  v.  Waldron,  116  Md."  441,  82  Atl.  709, 

15.  Note:  47  L.R.A.  43.  See  also  39  L.R.A.(N.S.)  502;  Gallon  v.  House 
Damages,   vol.   8,  pp.   496-498,   499.  of  Good  Shepherd,  158  Mich.  361, 122 

16.  Nelson  v.  KeUogg,  162  Cal.  621,  N.  W.  631, 133  A.  S.  R.  387,  24  LJI.A. 
123  Pac.  1115,  Ann.  Cas.  1913D  759  (N.S.)  286.  See  also  Dakaobs,  vol. 
and  note.     See  also  Damages,  vol.  8,  8,  p.  465. 

pp.  500-501. 
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the  jail  in  which  he  was  lodged,**  or  that  he  lost  his  employment  by 
his  imprisonment,*  or  that  the  fact  of  his  arrest  and  the  charges 
made  against  him  were  published  in  a  newspaper,*  or  that  he  was 
wrongfully  confined  in  an  insane  asylum.*  But  it  is  generally  held 
that  it  is  not  competent  to  show  that  the  plaintiff  was  parried  and 
had  a  family,*  or  that  the  defendant  had  put  handcuffs  on.  him, 
if  there  was  nothing  to  show  that  this  was  done  unreasonably.'  So 
a  police  officer  who  arrests  without  warrant  a  person  whom  the  police 
officials  desired  to  interview,  is  answerable  in  damages  for  "mistreat- 
ment of  the  prisoner  by  such  officials  while  they  are  subjecting  him 
to  examination  in  the  absence  of  the  officer.* 

36.  Exemplary  or  Punitive  Damages. — ^If  the  wrong  was  done 
maliciously  or  wantonly,  vindictive  damages  are  recoverable,  and  a.-< 
to  these  the  extent  of  the  jury's  discretion  is  even  wider  than  in  the 
case  of  compensatory  damages.'  Malice,  as  used  in  this  connection, 
does  not  necessarily  mean  anger,  or  a  malevolent  or  vindictive  feel- 
ing toward  the  plaintiff;  but  a  wrongful  act  without  reasonable  excuse 
is  mali(dous  within  the  legal  meaning  of  the  term.*  Consequently, 
evidence  of  the  ill-will  of  the  defendant  toward  the  plaintiff,  of  the 
hick  of  reasonable  cause  for  the  imprisonment,  or  of  wanton  abuse 
of  the  process  by  the  defendant,  may  be  admitted  in  evidence  to 
enhance  the  damages.*  And  on  the  other  hand,  evidence  of  the 
defendant's  good  faith,  and  of  his  having  reasonable  grounds  to 
believe  the  prosecution  valid  and  just,  is  admissible  to  rebut  the 
claim  of  vindictive  damages,  but  not  to  reduce  the  verdict  below 
the  actual  damage  suffered.**    The  question  whether  a  principal  may 

20.  Grimes  v.  Qreenblatt,  47  Colo.  See  also  Damages,  vol.  8,  p.  631. 

495,  107  Pae,  1111,  19  Ann.  Cas.  608  5.  McCuUough    v.    Greenfield,    133 

and  note;   Stoeeker  v.  Nathanson,  5  Mieh.  463,  95  N.  W.  532,  1  Ann.  Cas. 

Neb.  (unofficial)  Rep.  435,  98  N.  W.  924,  62  L.R.A.  900.    As  to  humiUation 

1061,  70  L.R.A.  667.    See  contra,  Seid-  as  an  element  of  damage,  see  Dam- 

ler  V.  Bums,  84  Conn.  Ill,  79  Atl.  ages,  vol.  8,  p.  521. 

53,  33  L.R.A.(N.S.)  291,  holding  that  6.  Ross  v.  Kohler,  163  Ky.  583,  174 

the    bad    condition    of    the    jail    ov«r  S.  W.  36,  L.R.A.1915D  621. 

which  the  defendant  had  no  control  is  7.  Bemheimer  v.  Becker,  102  Md. 

not  an  element  in  the  damages.     Tlic  250,  62  Atl.  526,  111  A.  S.  R.  356,  3 

case,  however,  is  called  one  for  mali-  L.R.A. (N.S.)  221;  Ross  v.  Leggett,  61 

cious  prosecution,  and  this  part  of  the  Mieh.  445,  28  N.  W.  695,  1  A.  S.  R 

opinion  is  a  dictum.  608. 

Note:  33  L.R.A.(N.S.)  291.  Note:  54  Am.  Dec.  270.     See  gen 

1.  Stoeeker  v.  Nathauson,  5  Neb.  erally  Damages,  vol.  8,  p.  579  et  seq 
(mioffieial)  Rep.  4;!5,  98  N.  W.  1061,  8.  Bolton  v.  Vellines,  94  Va.  393 
70  L.R.A.  667.  26  S.  E.  847,  64  A.  S.  R.  737. 

2.  Filer  v.  Smith,  96  Mich.  347,  55  9.  Palmer  v.  Maine  Cent.  R.  Co. 
N.  W.  999,  35  A.  S.  R.  603.  92  Me.  399,  42  Atl.  800,  69  A.  S.  R 

3.  Hewlett  v.  George,  68  Miss.  703,  513,  44  L.R.A.  673. 

9  So.  885,  13  L.R.A.  682.  10.  Beckwith  v.  Bean,  98  U.  S.  266 

4.  Bergeron    v.    Peyton,   106    Wis.  25  U.  S.  (L.  ed.)  124;  Rogers  v.  Wil- 
377,  82  N.  W.  291,  80  A.  S.  R.  33.  son,  Minor  (Ala.)   407,  12  Am.  Dec. 
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become  liable  for  vindictive  damages  because  of  the  malice  or  wanton- 
ness of  his  agent,  the  principal  himself  being  without  personal  fault, 
is  a  question  on  which  the  decisions  are  in  conflict.  Some  hold  that 
the  principal  or  master  is  never  so  liable,'^  while  others  assert  the 
liability  under  certain  circumstances.*' 

37..  Evidence. — Most  of  the  rulings  on  evidence  in  case  of  false 
imprisonment,  as  in  every  class  of  cases,  are  mere  applications  of 
the  substantive  law  of  the  cause  of  action,  and  will  be  found  stated 
in  their  proper  place  in  the  earlier  part  of  thia  article,  or  else  they 
are  merely  statements  of  the  general  rules  of  evidence.  Some  rulings 
however  are  so  specially  pertinent  to  cases  of  false  imprisonment  that 
they  are  proper  to  be  inserted  here.  Wliere  the  plaintiff  has  been 
imprisoned  by  the  agent  of  the  defendant  acting  in  the  course  of 
his  employment,  the  declarations  as  well  as  the  conduct  of  such 
agent  are  admissible  against  the  principal.**  The  declarations  of  the 
officers  who  made  the  arrest  that  the  defendant  had  accused  the 
plaintiff  of  theft  liave  been  held  admissible  as  a  part  of  the  res  gestae,** 
but  the  remark  of  a  mere  bystander  as  to  the  reasonableness  of  the 
force  used  on  the  plaintiff  is  not  admissible.  ^^  If  the  plaintiff  has 
given  in  evidence,  as  part  of  the  res  gestae,  statements  of  the  officer 

61;  Gates  v.  Bullock,  136  Ala.  537,  33  kranz  v.  Barber,  115  111.  331,  3  N.  E. 
So.  835,  96  A.  S.  R.  38;  Rogers  v.  93,  56  Am.  Rep.  169;  Staples  v. 
Toliver,  139  Ga.  281,  77  S.  E.  28,  Ann.  Schmid,  18  R.  I.  224,  26  Atl.  193,  19 
Cas.  1914A  1017  and  note,  45  L.R.A.  L.R.A.  824. 

(N.S.)  64  and  note;  Wachsmuth  v.  12.  Fotheringham  t.  Adams  Ex- 
Merchants'  Nat.  Bank,  96  Mich.  426,  press  Co.,  36  Fed.  252,  1  L.RA.  474; 
56  N.  W.  9,  21  L.R.A.  278;  Neall  v.  Wheeler,  etc.,  Mfg.  Co.  v.  Boyce,  36 
Hart,  115  Pa.  St.  347,  8  Atl.  628,  2  Kan.  350,  13  Pac.  609,  59  Am.  Rep. 
A.  S.  R.  559.  571;  Jackson  v.  American  Telephone, 

Note:  51  L.R.A.  219,  220;  8  Ann.  etc.,  Co.,  139  N.  C.  347,  51  8,  E.  1015, 
Cas.  36.  70   L.R.A.   738;   Gillingham   v,   Ohio 

The  distinction  between  the  right  to  River  R.  Co.,  35  W.  Va.  588,  14  S. 
actual  damage,  which  cannot  be  les-  E.  243,  29  A.  S.  R.  827,  14  L.R.A. 
sened  by  proof  of  good  faith  on  de-  798;  Davis  v.  Chesapeake,  etc.,  R.  Co., 
fendant's  part  or  of  provocations  giv-  61- W.  Va.  246,  56  S.  E.  400,  9  LR.A. 
en  by  the  plaintiff,  and  the  claim  for   (N.S.)  993.     See  also  1)amagb8,  vol. 
vindictive  damages,  when  all  the  cir-  8,  p.  597  et  seq. 
cumstances  are  admissible  to  enhance       13.  White  v.  Apsley  Rubber  Co.,  194 
or  mitigate  the  amount  so  to  be  given,  Mass.  97,  80  N.  E.  500,  8  L.R.A. (N.S.) 
is  very  clearly  and  convincingly  made  484.     As   to   the   declarations   of   ao 
in  Prentiss  v.  Shaw,  56'  Me.  427,  96  agent  as  binding  on  his  principal  gen- 
Am.  Dec.  475,  a  case  where  the  plain-  erolly,  see  Admissions  and  Declaba- 
tiff  was  imprisoned  by  a  .popular  gath-  tions,  vol.  1,  p.  507  et  seq. 
ering  for  expressing  joy  at  the  assassi-       14.  Rich  v.  Mclnemy,  103  Ala.  346, 
nation  of  President  Lincoln.    See  also  15  So.  663,  49  A.  S.  R.  32. 
on  this  point  Ann.  Cas.  1914A  1018       Note:  57  A.  S.  R.  615. 
note.  And  see  generally,  Evidekcb,   vol. 

11.  Lakeshore,  etc.,  R.  Co.  v.  Pren-  10,  p.  974  et  seq. 
tiee,  147  U.  S.  101,  13  S.  Ct.  2C1,  37       16.  Marks  v.  Sullivan,  8  Utah  406, 
U.  S.   (L.  ed.)   97  and  note;  Rosen-   32  Pac.  668,  20  L.R.A.  590.     Aa  to 
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when  handcuffing  him,  other  statements  made  by  the  officer  at  the 
same  time,  justifying  his  action,  should  be  admitted.*'  Statements 
made  by  the  plaintiff,  tending  to  show  that  he  vraa  guilty  of  the 
offense  with  which  he  was  charged,  although  made  after  the  impris- 
onment, are  admissible  where  the  issue  was  as  to  the  existence  of 
reasonable  cause.  The  plaintiff's  actual  criminality  tends  to  show 
reasonable  ground  for  his  arrest.*'  The  plaintiff  may  properly  testify 
to  hia  own  feelings  of  humiliation  by  the  arrest.^*  It  is  held  that  in 
a  case  proper  for  exemplary  damages,  the  defendant's  financial  con- 
dition may  be  shown,  and  that  such  evidence  will  support  a  verdict 
against  each  of  several  for  different  amounts.**  The  character  of 
the  plaintiff  in  an  action  for  false  imprisonment  is  not  in  issue  unless 
it  is  attacked  by  the  defendant,  and  therefore  in  the  absence  of  such 
attack  evidence  of  the  good  character  of  the  plaintiff  will  not  be 
received.** 

38.  Special  Facts  Provable  in  Mitigation  of  Damages. — ^That  the 
plaintiff's  general  reputation  before  the  arrest  was  bad  has  been  held 
admissible  "to  rebut  the  proof  of  want  of  probable  cause  and  also 
in  mitigation  of  damages,"  *  at  least  where  the  plaintiff  had  intro- 
duced evidence  of  his  good  reputation  without  objection.*  So  the 
defendant  may  prove  in  mitigation  of  damages  that  the  arrest  was 
made  by  order  of  the  President  of  the  United  States  in  time  of  war, 
for  alleged  disloyal  actions  of  the  plaintiff ;  •  or  that  the  defendant, 
a  policeman,  was  acting  under  orders  from  his  superior  officers  to 
arrest  all  women  found  loitering  on  the  street  at  night*  The  advice 
given  to  defendant  by  counsel  may  be  evidence  of  his  good  faith; 
but  it  must  appear  that  the  facts  and  evidence  known  to  the  defend- 
ant had  been  fully  and  fairly  laid  before  such  counsel." 

the  admissibility  of  statements  made  64  N.  W.  722,  50  A.  S.  B.  598.    See 

by  bystanders  generally,  see  Evidenoe,  also  Evidence,  vol.  10,  p.  947  et  seq. 

vol.  10,  pp.  980-981.  1.  Rosenkranz   v.   Barker,   115   111. 

16.  Rogers  v.  Wilson,  Minor  (Ala.)  331,  3  N.  E.  93,  56  Am.  Rep.  169.  As 
407,  12  Am.  Dec.  61.  to  mitigation  of  damages  generally,  see 

Note:  49  A.  S.  R.  41.  Damages,  vol.  8,  p.  550  et  seq. 

See  also  Evidekce,  vol.  10,  p.  935.  2.  Rogers  y.  Wilson,  Minor  (Ala.) 

17.  Beckwith  v.  Bean,  98  U.  S.  266,  407,  12  Am.  Dec.  61;  Pinkerton  v. 
25  U.  S.  (L.  ed.)  124;  Rogers  v.  Wil-  Verberg,  78  Mich.  573,  44  N.  W.  579, 
son,  Minor  (Ala.)  407,  12  Am.  Dec.  18  A.  S.  B.  473,  7  L.R.A.  507;  Texas 
61.  Midland  R.  Co.  v.  Dean,  98  Tex.  517, 

18.  Mnmford     v.     Starmont,     139  85  S.  W.  1135,  70  L.R.A.  943. 
Mich.  188,  102  N.  W.  662,  64  LJR.A.  Note:  14  L.R.A.(N.S.)   756, 

350.     See   also   Damages,  vol.   8,   p.  3.  Beckwith  v.  Bean,  98  TT.  S.  266, 

637.  25   U.   S.    (L.  ed.)    124;   Johnson   v. 

19.  Nelson  v.  Halvorson,  117  Minn.  Jones,  44  HI.  142,  92  Am.  Dec.  159. 
255,  135  N.  W.  818,  Ann.  Gas.  1913D  4.  Klien  v.  Pollard,  149  Mich.  200, 
104  and  note.  112  N.  W.  717,  119  A.  S.  E.  670,  10 

See  also  Dauages,  vol.  8,  pp.  632-  L.R.A.(N.S.)  1008. 
635;  Evidence,  vol.  10,  p.  957.  5.  Filer  v.  Smith,  96  Mich.  347,  55 

20.  Diers  v.  Mallon,  46  Neb.  121,   N.  W.  999,  35  A.  S.  B.  603. 
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39.  Special  Defenses. — In  the  cognate  action  of  malicious  prose- 
cution, the  conviction  of  the  plaintiff  of  the  offense  for  which  he 
was  prosecuted  is  conclusive  against  the  maintenance  of  the  action.* 
Whether  the  same  result  follows  in  an  action  for  false  imprison- 
ment is  a  question  on  which  the  rulings  of  the  courts  somewhat  differ. 
It  has  been  held  in  some  cases  that  a  conviction  is  a  bar  to  the 
action  for  false  imprisonment,  as  well  as  to  that  for  malicious  prose- 
cution; and  in  others  that  it  is  prima  facie  evidence  of  the  validity 
of  the  arrest.  It  would  seem  that  the  logical  distinction  is  this.  If 
the  imprisonment  is  claimed  to  have  been  illegal  because  the  plain- 
tiff was  arrested  without  a  warrant  and  without  probable  cause,  his 
plea  of  guilty  of  the  offense  charged,  or  his  conviction  thereof  upon 
trial,  may  well  be  held  conclusive  as  to  the  existence  of  probable  cause. 
In  such  a  c£se  the  issue  is  substantially  the  same  as  in  the  action 
for  false  imprisonment.'  But  if  the  ground  of  the  action  is  not 
the  want  of  probable  cause  for  the  arrest,  but  the  violation  of  the 
law  or  exceeding  its  authority  in  some  other  respect,  the  conviction 
of  the  prisoner  may  not  be  conclusive,  or  even  material,  on  the  issue. 
One  may  have  been  guilty  of  some  crime,  and  yet  be  entitled  to 
redress  for  his  illegal  imprisonment  in  the  course  of  the  prosecution 
therefor.*  Of  course  it  is  a  defense  to  the  action  that  the  plaintiff 
consented,  without  duress  or  fraud,  to  the  acts  of  which  he  complains. 
The  most  frequent  instance  of  this  defense  is  where  he  consented  to 
being  released  after  arrest  without  being  brought  before  the  court.* 
If  the  action  is  in  two  counts,  for  false  imprisonment  and  for  mali- 
cious  prosecution,  both  of  said  counts  being  based  on  the  same  acts, 
but  one  recovery  can  be  had ;  and  a  recovery  on  one  count  bars  the 
right  to  judgment  on  the  other.'*  And  satisfaction  received  from 
one  of  several  co-defendants,  or  a  release  given  to  one,  discharges  the 
others.^'  If  a  person  has  been  imprisoned  for  a  time  in  a  civil  action, 
and  afterward  released  pending  the  action,  a  right  of  action  for  the 
false  imprisonment  is  complete  at  the  time  of  the  release;  and  the 
statute  of  limitations  runs  from  that  time,  and  not  from  the  termina- 
tion of  the  civil  action.*' 

6.  See  Mauciocs  Pbosbcdtion.  claimed  to  have  been  stolen,  said  to  the 

7.  Erie  R.  Co.  v.  Reigherd,  166  Fed.  officers  who  demanded  from  him  the 
247,  92  C.  C.  A.  590,  16  Ann.  Cas.  wire,  "No,  you  take  me,  bat  yon  can't 
459,  20  L.R.A.(N.S.)  295  and  note.  take  the  wire,"  is  not  a  consent  to  kia 

8.  McColloagb  v.  Qreenfield,  133  arrest  or  imprisonment.  Grimes  v. 
Mich.  463,  96  N.  W.  532, 1  Ann.  Cas.  Greenblatt,  47  Colo.  495,  107  Pao. 
924,  62  L.R.A.  906.  1111,  19  Ann,  Cas.  608. 

9.  Twilley  v.  Perkins,  77  Md.  252,  10.  Boeger  v.  Langenbers,  97  Mo. 
26  Atl.  286,  39  A.  S.  R.  408, 19  L.R.A.  390,  11  S.  W.  223,  10  A.  S.  R.  322. 
632;  Keefe  v.  Hart,  213  Mass.  476,  Contra,  21  Ann.  Cas.  460  note. 

100  N.  E.  558,  Ann.  Cas.  1914A  716.       11.  See  supra,  par.  32. 

Bat  the  fact  that  the  plaintiff,  being  12.  Gordon  v.  West,  129  Ga.  532, 
in    possession    of    wire    whidi    was  59  S.  E.  232,  13  L.R.A.(N.S.)  548. 
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I.  Intkoductoby 

1.  Scope  vt  Article. — The  law  not  only  aflfords  civil  relief,  both 
affirmative  and  negative,  from  the  consequences  of  false  representa- 
tions in  all  forms,*  but  also  penalizes  them  in  many  of  their  phases.* 
And  in  addition  to  these  outgrowths  of  the  law's  abhorrence  of  false 
dealings,  we  have  the  specific  crime  of  obtaining  property  by  false 
pretenses,  with  which  this  article  deals  both  as  to  substance  and  as 
to  procedure,  except  in  so  far  as.  the  latter  may  involve  mere  appli- 
cations of  general  criminal  practice.* 

2,  Definitions. — ^It  may  be  true,  as  has  been  judicially  declared, 
that  the  term  "false  pretenses"  has  no  technical  meaning  different 
from  that  of  its  common  acceptation.*  It  will  be  found,  however, 
that  when  it  is  used  to  denote  the  offense  of  obtaining  property  by 
false  pretenses,  its  definition  almost  invariably  embodies  the  constit- 
uent elements  of  the  offense.  This  is  done  in  the  definition  of  the 
common  law  offens6  of  cheating,  from  which  the  crime  now  known 
as  false  pretenses  was  evolved.  At  common  law  "cheats"  not  amount- 
ing to  a  felony  are  such  as  are  effected  by  deceitful  or  illegal  sym- 
bols or  tokens  which  may  affect  the  public  at  large  and  against  which 
common  prudence  cannot  guard,  to  the  injury  of  one  in  some  pecu- 
niary interest.'  The  two  offenses,  however,  are  not  identical,  as 
appears  even  in  early  definitions,  as  that  a  false  pretense  is  a  delu- 
sive appearance  produced  by  false  representations,*  or  is  a  false  rep- 
resentation of  a  fact  or  circumstance  calculated  to  mislead.'  This 
is  generally  embodied  in  the  statement  that  false  pretenses  as  under- 
stood in  the  criminal  law,  as  a  means  of  obtaining  the  title  or  pos- 
session of  personal  property,  import  an  intentional  false  statement 
concerning  a  material  matter  of  fact,  in  reliance  on  which  the  title 
or  possession  of  property  is  parted  with.*    The  elements  of  both  a 

1.  See  auch  articles  as  Ai<teration  4.  State  ▼.  Keyes,  196  Mo.  136,  93 
01  Instruments,  vol.  1,  p.  990  et  8.  W.  801,  7  Ann,  Cas.  25,  6  L.R.A. 
seq.;  Cancbllation  op  Instruments,   (N.S.)  369. 

vol.  4,  p.  494  et  seq.;  Contracts,  vol.  5.  Hammer  v.  State,  173  Ind.  199, 

6,  p.  932  et  seq.;  Bqottt,  vol.  10,  p.  89  N.  E.  850,  140  A.  S.  R.  248,  21 
316  et  seq.;  Estoppbl,  vol.  10,  p.  691  Ann.  Cas.  1034,  24  L.R.A.(N.S.)  795; 
et  seq.;  Fraud  and  Deceit;  Repor-  State  v.  Renick,  33  Ore.  684,  56  Pae. 
mation  opiNSTRUjfENTs;  Sa^es;  Spe-  275,  72  A.  S.  R.  758,  44  L.R.A.  266. 
omc  Performancb;  Vendor  and  6.  People  v.  Haynes,  14  Wend.  (N. 
Purchaser.  Y.)  546,  28  Am.  Dec  530. 

2.  See  such  articles  as  Conspiiuct,  7.  People  v.  Jordan,  66  Cal.  10,  4 
vol.  5,  p.  1075;  Counterfeiting,  vol.  Pac  773,  56  Am.  Rep.  73. 

7,  p.  913;  Embezzlement,  vol.  9,  p.  8.  People  v.  Jordan,  66  Cal.  10,  4 
1262;  Food,  post;  Foroert;  Lament;  Pac.  773,  S6  Am.  Rep.  73;  People  v. 
PostOitice;  Weights  and  Measures.  Miller,  169  N.  Y.  339,  62  N.  E.  418, 

8.  See  Criminal  Law,  vol.  8,  p.  67  88  A.  S.  R.  546;  People  v.  Orris,  52 
at  seq.  Colo,  244,  121  Pac  163,  41  L.R.A. 
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common  law  cheat  and  the  more  modem  false  pretense,  seem  some- 
timee  combined  in  a  statutory  definition  of  swindling.' 

3.  Distinctions, — ^The  distinction  between  the  ciime  of  obtaining 
money  or  goods  by  false  pretenses  and  that  of  larceny  rests  in  the 
intention  with  which  the  owner  parts  with  possession.  Thus,  if 
possession  is  obtained  by  fraud  and  the  owner  intends  to  part  with 
his  title  as  well  as  his  possession  the  offense  is  that  of  obtaining  prop- 
erty by  false  pretenses,  provided  the  means  by  which  it  is  acquired 
are  such  as  in  law  are  false  pretenses.  But  if  possession  is  fraudulently 
obtained  with  present  intent  on  the  part  of  the  person  obtaining 
it  to  convert  the  property  to  his  own  use,  and  the  owner  intends  to 
part  with  his  possession  merely,  and  not  witli  his  title,  the  offense  is 
larceny."  And  the  same  distinction  differentiates  the  crime  of  false 
prevenses  and  that  of  embezzlement.  False  pretenses  are  distinguished 
from  forgery  in  that  where  a  false  and  fictitious  document  is  used 
which  was  executed  by  a  third  person  and  the  person  so  using  it  rep- 
resents it  to  be  executed  by  himself  he  is  guilty  of  false  pretenses,  but 
if  he  represents  the  document  as  that  of  the  real  maker  be  is  guilty  of 
uttering  a  forged  instrument.**  The  extent  to  which  these  distinctions 
have  been  affected  or  obliterated  by  the  broadening  of  the  definitions 
of  the  cognate  crimes  referred  to  belongs  to  the  articles  dealing  with 
those  crimes.*' 

4.  The  Offense  at  Common  Law. — At  common  law  the  obtaining 
of  property  by  a  false  representation  of  fact  is  not  necessarily  a  crime. 
The  various  forms  of  indictable  fraud  are  classed  under  the  head  of 
"cheats,"  and  to  constitute  the  offense  there  must  be  used  a  false 
token  or  symbol  of  such  a  nature  as  to  affect  the  public  and  as  common 
prudence  cannot  guard  against.  The  cheat  must  be  effected  by  means 
of  some  token  or  device  having  the  semblance  of  public  authenticity, 
such  as  spurious  money  of  the  realm  or  banknotes  circulating  through- 

(N.S.)  170;  State  v.  Foxton,  166  la.  and  note;  Smith  v.  People,  53  N.  T. 
181,  147  N.  W.  347,  52  L.R.A.(N.S.)  Ill,  13  Am.  Rep.  474;  Loomis  v. 
919;  State  v.  Whedbee,  152  N.  C.  770,  People,  67  N.  T.  322,  23  Am.  Rep. 
67  S.  B.  60,  27  L.R.A.(N.S.)  363;  123;  Zink  v.  People,  77  N.  T.  114,  33 
State  T.  MiUer,  47  Ore.  562,  85  Pac.  Am.  Rep.  589;  People  ▼.  Miller,  169 
81,  6  L.R.A.(N.S,)  365;  State  v.  Ham-  N.  T.  399,  62  N.  E.  418,  88  A.  S.  R. 
raelsy,  52  Ore.  156,  96  Pac.  865,  132  546;  Com.  v.  Eichelbeiger,  119  Pa.  St 
A.  S.  R.  686,  17  L.R.A.(N.8.)  244;  254,  13  AO.  422,  4  A.  S.  R.  642;  De- 
State  y.  Swan,  55  Wash.  97,  104  Pac.  freae  t.  State,  3  Heisk.  (Tenn.)  63, 
145,  133  A.  S.  R.  1024,  19  Ann.  Cas.  8  Am.  Rep.  1;  State  v.  Edwards,  61 
1129,  24  L.R.A.(N.S.)  575.  W.  Va.  220,  41  S.  E.  429,  59  L.R.A. 
Notee:  25  A.  S.  R.  379;  10  L.R.A.  465;  State  v.  Enbe,  20  Wis.  217,  91 
302.  Am   Dec.  390. 

9.  BlTim  T.  State,  20  Tex.  App.  578,  Notes:  57  Am.  Dec.  278;  26  A.  S. 
54  Am.  Rep.  530.  R.  391;  10  L.R.A.  303;' 62  LJLA.  240. 

10.  Miner  v.  Com.,  78  Ky.  16,  39       11.  Note:  25  A.  S.  R.  391. 

Am.  Rep.  194;  State  v.  Bnck,  186  Mo.       12.  See  EnBEZZLnotNT,  vol.  9,  p. 
16,  84  S.  W.  951.  2  Ann.  Cas.  1007   1264  at  aeq.;  Fosgbrt;  Labcikt. 
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out  the  community  as  a  medium  of  exchan^,  or  false  weights  and 
measuree,*'  or  false  impersonation  of  another  person.^*  But  it  is 
interesting  in  this  connection  that  by  the  common  law  of  Scotland 
obtaining  goods  by  false  pretenses  was  treated  as  being  on  a  par  in 
point  of  moral  turpitude  with  stealing  and  was  punished  accord- 
ingly.** 

5.  Statutory  Modifications. — ^The  common  law  being  obviously 
inadequate  to  the  evils  involved  in  the  kind  of  fraud  under  consider- 
ation, the  statute  of  33  Henry  VIII,  chapter  1,  made  it  an  offense 
to  obtain  money  or  goods  by  a  false  privy  token.  But  under  this 
statute  mere  words  were  not  regarded  as  symbols  or  tokens.  The 
statute  did  'not,  therefore,  reach  cases  of  fraud  effected  by  verbal  mis- 
representations, however  ingenious  in  their  contrivance  and  well  fit- 
ted to  deceive  the  most  wary ;  and  as  the  result  of  a  case  of  flagitious 
fraud,  where  the  perpetrator  went  unpunished  because  no  token  was 
used,  notwithstanding  that  the  means  employed  were  equally  fitted 
to  throw  a  cautious  man  off  his  guard,  the  statute  of  30  George  II, 
chapter  24,  commonly  called  the  statute  against  false  pretenses,  was 
enacted,  providing  for  the  punishment  of  "all  persons  who  know- 
ingly and  designedly,  by  false  pretense  or  pretenses,  shall  obtain  from 
any  person  or  persons,  money,  goods,  wares,  or  merchandises,  with 
intent  to  cheat  or  defraud  any  person  or  persons  of  the  same."  This 
statute  was  superseded  by  7  George  IV,  chapter  92,  section  53,  and 
similar  statutes  are  now  generally  in  force  in  the  United  States,** 
acme  of  which  provide  also  f6r  the  punishment  of  attempts  to  commit 
the  defined  offense.^' 

6.  Constrttction  of  Statutes. — It  has  been  said  that  statutes  against 
false  pretenses  must,  as  against  the  defendants,  be  construed  strictly. 
and  that  nothing  not  wiUiin  their  words  will  be  held  within  their 
meaning;  while,  on  the  other  hand,  in  favor  of  defendants  the  con- 
struction should  be  liberal.**     In  many  instances  the  courts  have 

15.  People  ▼.  Gamett,  35  CaL  470,  16.  Cross  v.  Peten,  1  Ghreenl.  (Me.) 
9S  Am.  Dec.  125:  Hammer  v.  State,  376,  10  Am.  Dee.  78;  Com.  v.  Alt- 
173  Ind.  199,  89  N.  E.  850,  140  A.  S.  haiue,  207  Maaa.  32,  93  N.  E;  202, 
R.  248,  21  Ann.  Cas.  1034,  24  LHA.,  31  LJIA..(N.S.)  999;  People  v. 
(N.S.)  795;  Cross  v.  Peters,  1  Greenl.  Haynes,  14  Wend.  (N.  T.)  646,  28 
(Me.)  376, 10  Am.  Dec.  78;  People  t.  Am.  Dec.  530;  Watson  ▼.  People,  87 
Babcoek,  7  Johns.  (N.  T.)  201,  5  Am.  N.  Y.  561,  41  Am.  Rep.  397;  Com.  ▼. 
Dee.  256;  People  v.  Haynes,  14  Wend.  Bnrdiek,  2  Pa.  St.  163.  44  Am.  Dee. 
(N.  T.)  546,  28  Am.  Dee.  530;  State  186. 

V.  Renick,  33  Ore.  584,  56  Pac.  275,  Under  an  early  Oregon  statute  the 

72  A.  S.  R.  758,  44  L.R.A.  266.  role  was  the  same  as  nnder  33  Henry 

14.  State  T.  Renick,  33  Ore.  584,  Vin,  chapter  1.    State  v.  Reniek,  33 

56   Pae.  275,  72  A.   S.   R.   758.  44  Ore.  584, 56  Pac.  275,  72  A.  8.  B.  758, 

L.JI.A.  266.  44  LJtJL  266. 

16.  People  T.  Haynes,  14  Wend.  (N.  17.  Graham  v.  People,  181  HL  477, 
T.)  546,  28  Am.  Dee.  530.    See  infra,  65  N.  E.  179,  47  L.RJL  7SL 

par.  5.  18.  In  n  WatenMut,  29  Mtv.  288, 
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restricted  the  broad  language  of  the  statutes  by  declaring  that  the 
legislature  did  not  intend  to  make  every  imaginatde  case  of  fraud 
an  indictable  offense.  Some  judges  have  ventured  to  say  that  an 
attempt  to  punish  criminally  all  kinds  of  fraud  would  ^chaust  all 
the  revenues  of  the  state  in  the  buUding  and  maintenance  of  peni- 
tentiaries. The  no4;ion  that  it  is  impracticable  to  make  the  criminal 
law  coextensive  with  moral  delinquencies  is  evidently  responsible 
for  the  fact  that  many  oases  of  fraud  and  deceit  are  left  to  be  dealt 
with  exclusively  by  civil  tribunals.*'  It  would  certainly  seem,  how- 
ever, that  a  law  which  punishes  a  man  for  obtaining  property  by 
means  of  wilful  misrepresentation  or  deliberate  falsehood,  does  not 
establish  a  rule  of  morality  which  can  be  deemed  too*  rigid  for 
honest  men."*  Moreover,  it  has  been  judicially  recognized  that  to 
cramp  the  operation  of  such  laws  with  artificial  restrictions  would 
tend  to  encourage  fraud  and  swindling,*  and  it  has  also  been  sug- 
gested, that  aa  the  purpose  of  the  statutes  against  false  pretenses  is 
to  suppress  cheating  they  should  be  construed  liberally  so  aa  to 
effectuate  that  purpose.* 

U.  Elbhents  of  Offense 

Pcartiet 

7.  The  Deceiver. — Being  designed  to  suppress  fraud,  the  modem 
statutes  cover  all  persons  who  obtain  goods  by  false  pretenses.  There 
is  no  exception  in  favor  of  infants.  The  fact  that  an  infant  may 
have  obtained  the  goods  under  a  contract  which  was  voidable  affects 
merely  the  civil  remedy  which  the  party  defrauded  may  have.  The 
privilege  of  infancy  does  not  extend  to  exemption  from  criminal 
responsibility  for  fraud,  certainly  if  the  infant  has  attained  the  age 
capacity  to  commit  crime.'  It  was  at  one  time  supposed  that  a  corpq- 
ration  could  not  be  indicted  for  a  crime.  But  although  this  view  has 
been  abandoned,  the  question  has  been  raised  whether  a  corporation 
can  be  convicted  of  obtaining  property  by  false  pretenses.  It  has  been 
contended  that  inasmuch  as  intent  is  an  ingredient  of  the  offense, 
inherent  impossibility  renders  the  accusation  against  the  corporation 

89  Pac.  291,  13  Ajui.  Cas.  926,  14  S.  E.  108,  49  L.R.A.(N.S.)  574. 

L.R.A.(N.S.)  424;  Bates  v.  State,  124  2.  Com.  v.  Wataon,  146  Ky.  83,  142 

Wis.  612, 103  N.  W.  251,  4  Ann.  Cas.  S.  W.  200,  Ann.  Cas.  1913C  272. 

365.  3.  Com.  v.  Ferguson,  136  Ky.  32, 

19.  Morgan  v.  State,  42  Ark.  131,  121  S.  W.  967,  21  Ann.  Cas.  434  and 
48  Am.  Eep.  55;  People  v.  Haynes,  note,  24  L.1R..A.(N.S.)  1101  and  note; 
14  Wend.  (N.  Y.)  546,  28  Am.  Dec.  People  v.  Kendall,  26  Wend.  (N.  Y.) 
530.  399,  37  Am.  Dec.  240. 

20.  People  v,  Haynes,  14  Wend.  (N.  Note:  36  L.R.A.  203. 

Y.)  546,  28  Am.  Dec.  630.  See  generally,  CRrinNAi  Law,  toI. 

1.  State  v.  Stone,  95  S.  C.  390,  79    8,  p.  65 ;  Inpakts. 
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futile.  It  has  been  decided,  however,  that  a  corporation  may  be 
charged  with  the  knowledge  and  the  purposes  of  its  agents  acting 
within  the  scope  of  the  authority  conferred  upon  them,  and  that 
therefore  if,  with  the  intent  to  cheat,  such  agents  deliver  short  weight 
for  a  full  price,  the  corporation  may  be  convicted  of  obtaining  prop- 
erty under  false  pretenses,  at  least  where  the  statutes  of  the  state 
provide  that  the  word  "person"  shall  extend  to  bodies  corporate.* 

8.  The  Deceived. — In  view  of  the  language  of  particular  statutes 
relating  to  false  pretenses  there  are  some  early  decisions  which  have 
held  that  no  crime  is  committed  where  the  party  deceived  is  a  cor- 
poration.' The  question  seems  to  be  simply  one  of  statutory  construc- 
tion. After  considering  the  various  statutes  in  which  the  word  "per- 
son" was  used,  one  court  expressly  decided  that  corporations  were 
included  in  a  statute  providing  for  the  punishment  of  any  person 
who  by  false  pretense  obtains  property  from  "any  other  person."  * 
Apart  from  the  provision  of  particular  statutes,  there  ought  to  be  no 
difficulty  in  holding  that  corporations  are  within  the  protection  of  the 
law  against  false  pretenses.  Certainly  the  agents  of  a  corporation 
may  be  deceived  by  false  pretenses.  It  may  be  added  that  the  law 
appears  to  be  settled  that  the  crime  is  committed  even  though  the 
I)crson  deceived  is  not  the  owner  of  the  property,  it  being  sufficient 
if  he  is  an  agent  or  bailee.' 

Pretense 

9.  Representation  of  Fact. — ^It  became  established  at  an  early  date 
that  to  be  indictable  the  false  pretense  must  relate  to  a  past  event 
or  an  existing  fact,  as  distinguished  from  something  to  take  place 
in  the  future.  The  language  of  the  statutes,  it  was  declared,  could 
not  be  applied  to  a  promise  to  do  something,  however  fraudulent  in 
design  or  hurtful  in  effect  the  promise  may  have  been.  The  dis- 
tinction is  not  based  on  any  difference  in  degrees  of  moral  turpitude 
between  the  two  sorts  of  scoundrelism,  but  upon  the  supposed  neces- 
sity of  limiting  in  some  way  the  broad  signification  of  the  words  of 
the  statute.'     Under  this  rule  a  purchase  of  goods  with  intention 

4.  State  v.  Salisbury  Ice,  etc.,  Co.,  48  Am.  Rep.  55;  People  ▼.  Orris,  62 

lee  N.  C.  366,  8J.  S.  E.  737,  52  L.R.A.  Colo.   244,  121  Pae.  163,  41  L.R.A. 

(N.S.)  216.    See  generally,  Cobpoha-  (N.S.)  170;  Perkins  v.  State,  67  Ind. 

TiONS,  voL  7,  p.  764  et  seq.  270,  33  Am.  Rep.  89 ;  Strong  v.  State, 

6.  Com.  V.  Swinney,  1  Va.  Cas.  146,  86  Ind.  208,  44  Am.  Rep.  292;  Brown 

5  Am.  Dec.  512.  v.  State,  166  Ind.  85,  76  N.  E.  881,  8 

6.  Norris  V.  State,  25  Ohio  St.  217,  Ann.  Cas.  1068;  State  v.  Ferris,  171 

18  Am,  Rep.  291.    See  generaUy,  Cob-  Ind.  562,  86  N.  E.  993,  41  L.R  A. 

POBATiONS,  vol.  7,  p.  767.  (N.S.)  173;  State  v.  Briggs,  74  Kan. 

7   Notes:    57    Am.    Dec.    278;    10  377,  86  Pac.  447,  10  Ann.  Cas.  904, 

L.R.A.  803.  7;L.R.A.(N.S.)  278;  Com.  v.  Fergu- 

8.  Morgan  ▼.   State.  42  Ark.  131,  son,  13&  Ky.  32,  121  S.  W.  967,  21 
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not  to  pay  for  them  is  not  indictable  in  the  abeence  of  a  special 
statute  making  it  a  crime,  or  in  the  absence  of  a  conspiracy  to  defraud. 
Such  a  purchase  does  not  necessarily  involve  any  representation. 
The  purchaser  simply  makes  a  promise,  and  the  promise  is,  under 
the  authorities,  not  a  representation  of  fact  A  distinction  has  been 
made  in  some  cases  between  the  representation  of  a  person's  present 
intention  as  to  a  future  act  and  an  assurance  or  promise  that  an  act 
will  be  done  in  the  future,  but  a  doubt  has  been  expressed  as  to 
whether  the  making  of  a  promise  implies  of  necessity  in  all  cases  a 
present  intention  to  perform  that  promise,  and  considerable  conflict 
has  resulted  on  this  point.'  However,  false  representations  that  per* 
sons  named  have  in  the  past  entered  into  an  arrangement  and  agree- 
ment to  furnish  money  to  pay  the  defendant's  debts,  by  virtue  of 
which  he  obtains  the  signature  of  the  defrauded  party  to  a  promis- 
S017  note,  are  indictable  as  false  representations  of  an  existing  fact^* 
It  is  also  dear  that  the  mere  fact  that  a  representation  relating  to 
a  past  or  existing  fact  is  accompanied  by  a  promise  as  to  a  future 
event  will  not  take  the  case  out  of  the  operation  of  the  statute.** 
Where  the  statement  of  fact  and  the  promise  relied  on  as  constitut- 
ing the  crime  may  be  separated  and  reliance  is  placed  in  part  on  the 
former,  the  promise  may  be  disregarded  and  a  conviction  be  had 
on  the  false  statement  of  fact.** 

10.  Expression  of  Opinion. — ^Under  the  rule  that  the  representar 
tion  most  relate  to  a  past  event  or  existing  fact,  the  mere  expression 
of  an  opinion  which  is  understood  to  be  only  an  opinion  does  not 
ordinarily  render  the  person  expressing  it  liable  to  a  prosecution 
for  obtaining  property  by  false  pretenses.**     Frequently  it  is  diffi- 

Ann.  Cas.  434,  24  L.R.A.(N.S.)  1101;  (N.S.)     278     and     note;     Cioin.     ▼. 

People  ▼.  Bothstein,  180  N.  Y.  148,  72  Schwartz,  92  Ky.  610,  18  S.  W.  776, 

N.  E.  999,  1  Ann.  Cas.  978  and  note;  36  A.  S.  R.  609;  Wataon  v.  People,  87 

Horton  v.  SUte,  86  Ohio  St  13.  96  N.  T.  561,  41  Am.  Rep.  397;  People  v. 

N.  E.  797,  Ann.  Cas.  1913B  90;  Com.  MiUer,  169  N.  Y.  339,  62  N.  E.  418, 

▼.  Bordiek,  2  Pa.  St.  163,  44  Am.  Dee.  88  A.  S.  R.  646. 

186;  Blom  t.  State,  20  Tex.  App.  578,  Note:  1  Ann   Cas.  080. 

64  Am.  Rep.  630.  12.  Morris  v.  SUte,  64  Fla.  80,  46 

Notes:  26  A.  S.  R.  379;  10  L.RA.  So.  456,  14  Ann.  Cas.  286;  State  t. 

303.  Dowe,  27  la.  273,  1  Am.  Rep.  271. 

9.  Com.  T.  Atthanse,  207  Mass.  32,  18.  Woodbory  v.  State,  60  Ala.  212, 
93  N.  E.  202,  31  LJt.A.(N.S.)  999.  44  Am.  Rep.  615;  People  v.  Joidan, 
See  Fraud  akd  Dbckit.  66  CaL  10,  4  Pae.  773,  66  Am.  Rep. 

10.  State  ▼.  Switzer,  63  Yt  604,  22  73;  Walker  t.  Stete,  68  Fla.  278,  67 
Atl.  724^  25  A.  S.  R.  789.  So.  94,   L.R.A.1916C   1161:   Ctnn.  v. 

11.  Moriis  V.  Stete,  54  I^.  80,  46  Bee&ett,  119  Ky.  817,  84  S.  W.  768,  27 
So.  456,  14  Ann.  Cas.  286;  Strong  v.  Ky.  L.  Rep.  286,  115  A.  S.  R.  286,  M 
State,  86  Ind.  208,  44  Am.  Rep.  292;  L.RA.  638. 

State  V.  Dowe,  27  la.  273, 1  Am.  Rep.       Note:  35  LJEt.A.  436. 

271;  Stete  v.  Briggs,  74  Kan.  377,  86       See  generally,  Fraos  axb  Dboct. 

Pae.  447,  10  Ann.  Cas.  904,  7'L.R.A. 
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cult  to  draw  the  line  between  an  expression  of  opinion  and  a  repre- 
sentation of  fact,**  but  if  one  knows  an  opinion  to  be  erroneous  the 
matter  is  as  to  him  not  an  opinion  but  a  subsisting  fact,  and  if  he 
makes  a  statement  contrary  to  what  he  knows  to  be  the  fact  it  would 
seem  that  he  should  not  be  allowed  to  escape  the  consequences  on 
the  theory  that  his  statement  concerns  a  matter  of  opinion.**  So, 
where  statements  as  to  value  or  quality  are  made  by  a  person  know- 
ing them  to  be  untrue,  with  an  intent  to  deceive  and  mislead  the 
one  to  whom  they  are  made,  and  he  ia  thus  induced  to  forbear 
making  inquiries  which  he  otherwise  would  have  made,  the  state- 
ments may  amount  to  an  affirmation  of  fact,  rendering  him  liable 
therefor.  In  such  a  case,  whether  a  representation  is  an  expression 
of  an  opinion  or  an  affirmation  of  a  fact  is  a  question  for  the  jury. 
The  rule  that  no  one  is  liable  for  an  expression  of  an  opinion  is 
applicable  only  when  the  opinion  stands  by  itself  as  a  distinct  thing. 
If  it  is  given  in  bad  faith,  with  knowledge  of  its  untruthfulness, 
to  defraud  others,  the  person  maMng  it  is  liable,  especially  when 
tt  is  as  to  a  fact  affecting  quality  or  value  and  is  peculiarly  within 
ttie  knowledge  of  the  person  msJcing  it.** 

11.  Actual  Falsity. — To  sustain  a  conviction  for  obtaining  prop- 
erty by  false  pretenses,  it  is  essential  that  the  pretenses  should  actu- 
ally be  false.*'  Hence  intention  to  falsify  and  deceive  are  imma- 
terial where  the  representation  made  is  true,  though  believed  to  be 
false  by  the  maker.*^  Likewise  a  pretense  which  is  false  when  made, 
but  true  by  the  act  of  the  maker  when  relied  thereon,  is  not  a  criminal 
false  pretense.  However,  the  falsity  of  every  pretense  made  is  not 
essential  to  the  crime.  It  is  enough  that  a  material  part  of  the  pre- 
tense was  false,  that  it  was  made  with  intent  to  defraud,  and  that 
it  induced  the  party  sought  to  be  wronged  to  part  with  his  property.** 

12.  Plausibility. — Following  the  common  law  rule  with  respect  to 
the  crime  of  cheating,  the  early  decisions  dealing  with  the  crime  of 
obtaining  property  by  false  pretenses  declared  that  to  be  indictable 
the  representations  must  be  of  such  a  character  as  to  deceive  a  person 
of  ordinary  caution  and  prudence.  Apparently  some  courts  still 
adhere  to  this  rule,  inasmuch  as  tbey  declare  that  no  criminal  offense 
is  committed  if  the  representations  are  absurd  or  irrational  or  such 

14.  State  V.  Stone,  95  S.  C.  390,  79  27  Ky.  L.  Rep.  265,  115  A.  S.  R.  285, 
8.  E.  108,  49  LJl.A.(N.S.)  574.  68  L.RA.  638;  Doxey  v.  State,  47  Tex. 

15.  Note:  49  L.R.A.(N.S.)   575.  Crim.  503,  84  S.  W.  1061, 11  Ann.  Caa. 

16.  Williams  v.  State,  77  Ohio  St.  830. 

468.  83  N,  E.  802,  14  L.R.A.(N.S.)  18.  State  v.  Wilson,  73  Kan.  843,  84 

1197.  Pac-  737, 117  A.  S.  R.  479. 

17.  State  T.  Matthewa,  44  Kan.  596,  Notes:  25  A.  S.  R.  383;  10  L.B.A. 
25  Pac.  36,  10  L.R.A.  308;  Com.  v.  304. 

Beckett,  119  Ky.  817,  84  8.  W.  758,       19.  Note:  25  A.  S.  R.  S84 
R.  C.  L.  Vol.  XL-6S.        838 
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as  are  not,  calculated  to  deceive  the  party  to  whom  they  are  made.*" 
It  may  be  pointed  out,  however,  that  the  purpose  of  a  statute  against 
false  pretenses  is  not  only  to  protect  owners  of  property  but  also 
to  discourage  cheating  by  punishing  cheaters.  It  is  designed  to  pro- 
tect not  only  the  shrewd  and  the  wary  but  also  the  simple  and  the 
foolish.  And  it  seems  that  by  the  weight  of  authority  the  plausi- 
bility of  the.  representations  is  determined  by  the  capacity  of  the 
person  to  whom  they  were  made  and  the  circumstances  under  which 
they  were  made.  For  instance,  a  representation  which  would  not 
have  deceived  an  educated  man  or  one  who  could  see  might  be  cal- 
culated to  deceive  a  blind  man  or  one  in  the  dark,  or  a  child,  or  an 
ignorant  and  superstitious  person.*  There  is  also  some  divergence  of 
authority  as  to  the  character  of  the  question  thus  raised,  one  view 
being  that  the  sufficiency  of  the  representation  to  meet  the  test  of 
criminality  in  the  matter  of  plausibility  is  determinable  by  the  court,' 
and  another  that  the  question  must  be  decided  by  the  jury  on  all 
the  facts.*  The  modern  authorities,  however,  seem  to  require  merely 
that  the  representations  should  have  actually  deceived  the  victim. 
The  inherent  absurdity  or  lack  of  plausibility  of  the  pretenses  made 
by  the  defendant  is,  of  course,  relevant  on  the  question  whether  or 
not  the  prosecutor  did  rely  upon  them,  and  was  induced  by  them 
to  part  with  his  money ;  but,  assuming  that  that  question  is  answered 
in  the  affirmative,  it  would  seem  upon  principle — ^and  this  appears, 
also,  to  be  the  weight  of  authority — that  it  ought  not  to  make  any 
difference,  so  far  as  the  defendant's  guilt  is  concerned,  whether  the 
pretenses  were  plausible  or  otherwise.  The  pretenses  need  not  be  in 
their  character  calculated  to  deceive  any  class  of  individuals,  or  per- 
sons of  any  degree  of  mentality,  it  being  sufficient  that  the  party 
is  in  fact  deceived.* 

13.  Ability  to  Detect  Falsity. — ^There  seems  to  have  been  an  effort 
in  a  large  number  of  cases  to  shift  the  responsibility  for  the  decep- 
tion to  the  prosecuting  witness  by  showing  that  it  was  by  reason 
of  bis  negligence  and  lack  of  precaution  that  the  deception  was  made 

20.  Walker  t.  State,  68  Fla.  278,  67  Horton  v.  State,  86  Ohio  St  13,  96 

■So.  94,  L.R.AJ915C  1161;   State  v.  N.  E.  797,  Ann.  Cas.  1913B  90,  39 

Keyes,  196  Mo.  136,  93  S.  W.  801,  7  L.R.A.(N.S.)  423;  Bowen  v.  State,  9 

Ann.  Cas.  23  and  note,  6  L.R.A.(N.S.)  Baxt.    (Tenn.)    45,  40   Am.  Eep.   71 

369.  and  note. 

1.  People  T.  Jordan,  66  Cal.  10,  4  2.  State  v.  Keyes,  196  Mo.  136,  93 

Pac.  773,  56  Am.  Rep.  73;  Lefler  v.  S.  W.  801,  7  Ann.  Cas.  23,  6  LJt.A. 

State,  153  Ind.  82,  54  N.  E.  439,  74  (N.S.)  369. 

A.   S.  R.  300,  45  L.R.A.  424,  over-  8.  Com.  v.  Watson,  146  Ky.  83,  142 

ruling  in  effect  Perkins  v.  State,  67  S.    W.   200,    Ann.    Cas.   1913C   272; 

Ind.  270,  33  Am.  Rep.  89;  Com.  v.  State  v.  Switzer,  63  Vt.  604,  22  Atl. 

Hcckett,  119  Ky.  817,  84  S.  W.  758,  724,  25  A.  S.  R.  789. 

27  Kv.  L.  Rep.  265,  115  A.  S.  R.  285,  4.  Notes:  25  A.  S.  R.  380;  6  L.R.A. 

68  L.R.A.  638;  People  v.  Havnes.  14  (N.S.)  369  et  esq.;  7  Ann.  Cas.  32-33. 
Wend.  (N.  Y.)  54«,  28  Am.  Dec.  530: 
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possible.  This  appears  to  be  an  attempt  to  invoke  the  rule  in  ravil 
actions  of  deceit,  that  when  a  person  had  at  hand  the  means  of 
investigating  the  false  representations,  and  might  have  determined 
their  falsity  by  the  exercise  of  only  ordinary  prudence,  he  will 
not  be  heard  t(.  say  that  he  was  deceived.  Although  this  rule 
has  been  applied  in  some  cases,  chiefly  the  early  ones,  the  courts 
are  now  generally  agreed  that  the  defendant's  guilt  does  not  depend 
upon  whether  the  victim  could,  with  reasonable  diligence,  have  ascer- 
tained that  the  representations  were  false.*  When  all  the  circum- 
stances evince  that  the  representation  was  made  designedly,  with  an 
intent  to  cheat,  and  waa  calculated  to  deceive  and  capable  of  defraud- 
ing, the  prisoner  cannot  excuse  himself  by  saying  that  if  the  victim 
had  been  sharp,  vigilant,  and  astute  he  could  have  detected  the  fraud 
by  using  the  means  of  detection  available  to  him.*  The  old  rule, 
however,  has  not  been  universally  rejected,  and  under  it  the  question 
whether  the  circumstances  were  such  as  to  require  aa  investigation 
before  acting  on  the  pretense  is  held  to  be  determinable  by  the 
court  as  a  matter  of  law.'  Even  under  this  rule,  if  the  pretense  is 
not  of  itself  absurd  or  irrational,  or  if  the  person  defrauded  had  not 
at  the  very  time  it  was  made  acted  on  the  means  at  hand  of  detecting 
its  falsity,  his  want  of  prudence  is  not  a  defense.* 

14.  Actual  Deception. — There  are  many  authorities  supporting  the 
general  proposition  that  to  establish  the  offense  of  obtaining  property 
by  false  pretenses  it  must  be  shown  that  the  representations  actually 
deceived  the  person  to  whom  they  were  made,  because  if  he  knew  or 
believed  them  to  be  false  or  did  not  believe  them  to  be  true,  then 
he  was  not  deceived.  Under  this  doctrine  deception  is  an  element  of 
the  offense,*  which  comports  with  the  doctrine  that  the  representa- 
tion must  have  been  calculated  to  deceive  or  at  least  that  the  decep- 
tion must  not  have  been  due  to  the  carelessness  of  the  person  de- 
ceived.** On  the  other  hand,  it  has  been  decided  that  it  is  no  defense 
that  the  person  from  whom  the  property  was  obtained  laid  a  plan 
to  trap  the  accused  into  his  commission  of  the  offense.**  The  theory 
on  which  this  position  stands  is  that  lack  of  consent  does  not  enter 
into  the  crime.    At  least,  it  is  held,  mere  suspicion  that  a  deception 

5.  Note:  7  Ann.  Cas.  34.  See  also  44  Am.  Rep.  615;  State  v.  Keyes,  196 
sapra,  par.  12.  And  see  generally.  Mo.  136,  93  S.  W.  801,  7  Ann.  Cas. 
Fraud  and  Dbckit.  23,  6  LJl.A.(N.S.)  369. 

6.  Watson  v.  People,  87  N.  Y.  561,  9.  Chauncey  v.  State,  130  Ala.  71, 
•41  Am.  Rep.  397,  overruling  in  effect  30  So.  403,  89  A.  S.  R.  17;  State  v. 
People  V.  Williams,  4  Hill  (N.  Y.)  9,  Matthews,  44  Kan.  596,  25  Pac.  36, 
40  Am  Dec  258.  10  L.R.A.  308;  State  v.  MiUer,  47  Ore. 

7.  State  V.  Keyes,  196  Mo.  136,  93  562,  85  Pac.  81,  6  L.R.A.(N.S.)  3(5.5. 
8    W.  801,  7  Ann.  Cas.  23  and  note,  10.  See  supra,  par.  12,  13. 
«'lJI.A.(N.8.)  369.  11.  Notes:  25  ImRA.  345;  17  Ann. 

8.  'Woodbury  v.  State,  68  Al».  242,  Gas.  296. 
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was  being  practiced  is  no  defense,  as  where  a  purchaser  suspects 
that  the  seller  gives  short  weight  and  makes  the  purchase  to  verify 
his  suspicion,  if  he  cannot  determine  the  fact  without  weighing  the 
commodity  sold.*'  Moreover,  under  either  rule,  actual  deception  of 
the  person  from  whom  the  money  or  property  is  obtained  is  not 
essential  where  he  is  not  the  owner  but  the  agent  of  the  owner,  at 
least  where  the  property  is  obtained  from  the  owner  on  the  faith 
of  the  false  represontations  made  to  the  agent  with  the  intention 
that  they  should  be  repeated  or  conveyed  to  the. principal.** 

15.  Inducement  of  Action. — Subject  to  such  exceptions  as  may  be 
involved  in  the  holdings  with  reference  to  the  effect  of  plans  to  entrap 
a  suspected  person,**  the  false  pretense  must  have  induced  the  trans- 
fer of  the  property,**  In  other  words,  it  must  furnish  some  reason 
why  the  ow^ner  was  induced  to  part  with  his  property.**  In  order 
that  it  may  be  considered  as  having  induced  the  transfer  the  pre- 
tense must  have  related  to  a  matter  of  fact,*7  which  must  be  relied 
on  by  the  party  defrauded  **  and  must  be  sufficiently  proximate 
to  the  obtaining  of  the  property.*'  In  some  states  it  is  held  thai 
the  representations  must  have  been  the  decisive  cause  of  the  trans- 
fer, while  in  others  it  is  sufficient  if  they  have  materially  con- 
tributed, with  other  motives,  to  induce  it.**  The  better  opinion 
appears  to  be  that  it  is  not  necessary,  to  constitute  the  offense  of 
obtaining  goods  by  false  pretenses,  that  the  owner  shall  be  induced 
to  part  with  his  property  solely  and  entirely  by  pretenses  which 
are  false ;  nor  need  the  pretenses  be  the  paramount  cause  of  the  deliv- 
ery to  the  prisoner.  It  is  sufficient  if  they  are  a  part  of  the  moving 
cause,  and  that  without  them  the  person  defrauded  would  not  have 
parted  with  the  property.*     So,  while  false  representations  made 

12.  State  V.  Salisbury  Ice,  etc.,  Co.,  Kan.  377,  86  Pac.  447,  10  Ann.  Cas. 
166  N.  C.  366,  81  S.  E.  737,  52  L.R.A.   904,  7  L.R.A.(N.S.)  278,     See  supra, 

(N.S.)  216.    See  generally.  Criminal  par.  9  et  seq.. 

Law.  vol.  8,  p.  126  et  seq.  18.  Strong  v.  State,  86  Ind.  208,  44 

13.  State  V.  Talley,  77  S.  C.  99,  57  Am.  Rep.  292;  People  v.  Miller,  169 
S.  E.  618, 122  A.  S.  R.  659,  11  L.R.A.  N.  T.  339,  62  N.  E.  418,  88  A.  S.  R. 
(N.S.)  938  and  note.  546;  State  v.  Miller,  47  Ore.  562,  85 

1     14.  See  supra,  par.  14.  Pac.  81,  6  L.R.A.(N.S.)  365  and  note; 

16.  Chauncey  v.  State,  130  Ala.  71,  Doxey  v.  State,  47  Tex.  Crim.  503,  84 

30  So.  403,  89  A.  S.  R.  17;  Morgan  ▼.  S.  W.  1061,  11  Ann.  Gas.  830. 

State,  42  Ark.  131,  48  Am.  Rep.  55;  19.  Doxey  v.  State,  47  Tex.  Crim. 

Watson  V.  People,  87  N.  Y.  561,  41  503,  84  S.  W.  1061,  11  Ann.  Cos.  830. 

Am.  Rep.  397;  Clawson  v.  State,  129  Note:  10  L.R.A.  305. 

Wis.  650,  109  N.  W.  578,  116  A.  8.  20.  Morgan  v.  State,  42  Ark.  131, 

R.  972,  9  Ann.  Cas.  966.  48  Am.  Rep.  55;  Blum  y.  State,  20 

Note:  26  A.  S.  R.  379.  Tex.  App.  578,  54  Am.  Rep.  530. 

16.  Doxey  ▼.  State,  47  Tex.  Crim.  1.  Woodbury  v.  State,  69  Ala.  242, 
603,  84  S.  W.  1061,  11  Ann.  Cas.  830.  44  Am.  Rep.  515;  State  v.  Brigga,  74 

17.  Woodbury  y.  State,  69  Ala.  242,  Kan.  377,  86  Pac.  477,  10  Ann.  Cas. 
44  Am.  Rep.  515;  State  y.  Briggs,  74  904,   7   L.R.A.(N.S.)    278;    State  y. 
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after  goods  have  been  delivered  and  the  title  has  actaally  passed 
cannot  be  deemed  to  have  induced  the  owner  to  part  with  his  prop- 
erty,* yet  it  is  only  where  the  delivery  of  the  property  is  necessary 
in  order  completely  to  deprive  the  owner  of  it,  that  the  false  pre- 
tense must  relate  thereto.  If  the  delivery  is  not  necessary  to  a  com- 
plete transfer,  the  false  pretenses  need  not  relate  to  the  delivery  ih 
order  to  make  out  the  offense  against  the  statute.  And  if  the  posses- 
sion has  been  delivered  but  not  the  right  of  property,  and  the  pur- 
chaser after  such  delivery  obtains  the  title  by  false  pretenses,  he  is 
guilty.'  The  question  of  the  materiality  of  the  pretense  is  ordi- 
narily one  of  fact  rather  than  of  law.  If  it  was  false  and  had  a 
tendency  to  deceive  and  did  actually  deceive  and  accon^lish  the 
intended  fraud,  the  case  is  within  the  statute.* 

Intent 

16.  Fraudulent  latent. — ^The  making  of  a  false  pretense  or  rep- 
resentation is  not  of  itself  criminal.  It  becomes  so  only  by  being 
accompanied  with  a  fraudulent  intent.  The  intent  to  defraud  is 
therefore  an  essential  element  of  the  crime,  and  provisions  to  this 
effect  are  frequently  incorporated  in  the  statutes.*  Accordingly,  one 
who  obtains  money  by  false  representations  induced  by  his  mis- 
apprehension of  the  facts,  is  not  guilty  of  the  crime,  because  of  the 
absence  of  a  criminal  intent.*  However,  if  a  person  obtains  a  loan 
of  money  by  a  false  pretense  of  an  existing  fact,  he  is  guilty  of 
obtaining  it  by  false  pretense  even  though  he  intends  to  repay.' 

17.  Intent  to  Obtain  Specific  Thing. — ^There  is  some  authority  to 
the  effect  that  in  order  that  there  may  be  a  conviction,  there  must 
have  been  a  specific  intent  to  acquire  tiie  particular  thing  obtained.' 
But  the  better  opinion  is  that  the  false  representation  need  not  be 

Hetrick,  84  Kan.  157, 113  P^.  383,  34  by  State  v.  Horn,  93  Mo.  190,  6  S. 

L.R.A.(N.S.)  642.  W.   96;    State   v.    Stone,    95    S.    C. 

Note:  25  A.  S.  R.  384.  390,  79  S.  E.  108,  49  L.R.A.(N.S.) 

2.  People  V.  Haynes,  14  Wend.  (N.  574;  Blnm  v.  State,  20  Tex.  App.  578, 
T.)  546,  28  Am.  Dee.  530.  54  Am.  Rep.  530;  Clawson  v.  State, 

3.  Com.  V.   Schwartz,  92  Ky.  510,  129  Wis.  650,  109  N.  W.  578,  116  A. 
IS  S.  W.  775,  36  A.  S.  R.  609.  S.  R.  972,  9  Ann.  Cas.  966;  Martins 

4.  Higler  v.  People,  44  Mich.  299,  v.  State,  17  Wyo.  319,  98  Pac.  709, 
6  N.  W.  664,  38  Am.  Rep.  267.  22  L.R.A.(N.S.)  645. 

6.  State  V.  Foxton,  166  la.  181, 147  Notes:  25  A.  S.  R.  378;  10  L.R^. 

N.    W.    347,    52    LJl.A.(N.S.)    919;  303. 

State  V.  Matthews,  44  Kan.  596,  25  6.  Note:  25  A.  S.  R.  383. 

Pac.  36,  10  L.R.A.  308;  State  v.  Mc-  7.  Com.  v.  Schwartz,  92  Ky.  510, 18 

Cormick,  57  Kan.  440,  46  Pac.  777,  S.  W.  775,  36  A.  S.  R.  609. 

57  A.  S.  R.  341;  Com.  v.  Jeffries,. 7  Note:  25  A.  S.  R.  383. 

Allen  (Maas.)  548,  83  Am.  Dec.  712;  8,  Doxey  v.   State,  47  Tex.   Crim 

State  V.  Myers,  82  Mo.  558,  52  Am.  503,  84  S.  W.  1061, 11  Ann.  Cas.  830. 
Rep.  389,  overruled  on  another  point 
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made  for  the  purpose  of  accomplishing  the  particular  thing  which 
does  result.  A  false  pretense,  such  as  would  tend  to  produce  the 
result  accomplished,  an  obtaining  thereby,  and  designedly,  a  thing 
of  value  from  another,  and  an  intention  by  the  transaction  to  defraud 
that  other,  are  the  only  elements  of  the  crime.  And  if  a  particular 
result  is  designed  to  be  accomplished  by  making  the  false  pretense, 
and  it  fails,  while  another  thing  of  value  is  obtained  and  accepted 
with  intent  to  defraud,  the  law  imputes  to  the  person  making  such 
pretense  a  design  from  the  beginning  to  accomplish  the  latter  result.* 

Means  Uaed 

18.  Words  or  Conduct — As  shown  elsewhere  herein,  the  common 
law  prototype  of  the  crime  of  procuring  property  by  false  pretenses 
could  not  be  committed  by  the  use  of  words  alone,**  and  some  of 
the  early  statutes  have  been  construed  as  not  covering  mere  declara- 
tions; ^*  but  under  the  modem  statutes  the  crime  may  be  committed 
by  the  use  of  words  alone,*'  even  where  it  is  defined  with  reference 
to  false  tokens  or  writings  or  other  false  pretenses.**  And  conversely, 
words,  are  unnecessary.  Acts  or  conduct  may  constitute  a  false  pre- 
tense.** So  concealment  may  be  sufiicient.  For  instance,  if  a  twenty 
dollar  gold  piece  is  intrusted  to  one  ignorant  of  its  value  for  the 
purpose  of  going  to  market  to  buy  a  specific  article,  worth  only 
twenty-five  cents,  and  the  seller,  perceiving  that  the  purchaser  believes 
the  coin  to  be  a  silver  dollar,  encourages  that  belief  by  his  persuasive 
.silence  and  equivocal  assent,  retains  the  coin,  and  returns  only  seventy- 
five  cents  in  change,  the  latter,  having  used  "deceitful  means"  and 
employed  an  "artful  practice,"  is  guilty  of  being  a  common  cheat 
and  swindler.**  But  it  seems  that  under  some  circumstances  mere 
concealment  will  not  be  sufficient.  Thus,  there  is  authority  to  the 
effect  that  one  who  gives  an  order  on  his  employer  for  wages  to  become 
due  him,  and  subsequently  collects  them  himself,  concealing  the  fact 
of  having  given  the  order,  is  not  guilty  of  obtaining  money  under 
false  pretenses.**    Whether  certain  acts,  together  with  what  was  stated, 

9.  Note:  26  A.  S.  R.  378.  State  v.  Foxton,  166  la.  181,  147  N. 

10.  See  supra,  par.  4.  W.  347,  52  LJl.A.(N.S.)   919;  Com. 

11.  State  V.  Renick,  33  Ore.  684,  56  v.  Beckett,  119  Ky.  817,  84  8.  W.  758, 
Pac.  275,  72  A.  S.  R.  758,  44  L.R.A.  27  Ky.  L.  Rep.  265,  115  A.  S.  R.  285i, 
266;  State  v.  Sumner,  10  Vt.  587,  33  68  L.R.A.  638;  State  v.  Hammelsy,  62 
Am.  Dec.  219.    See  also  supra,  par.  5.  Ore.  156,  96  Pac.  865,  132  A.  S.  B. 

12.  State  V.  Swan,  55  Wash.  97, 104  686,  17  L.R.A.(N.S.)  244;  Blum  t. 
Pac.  145,  133  A.  S.  R.  1024,  19  Ann.  State,  20  Tex.  App.  678,  64  Am.  Rep. 
Cas.  1129,  24  L.R.A.fN.S.)   575.  530;  Brown  v.  State,  37  Tex.  Grim. 

13.  Higler  v.  People,  44  Mich.  299,  104.  38  S.  W.  1008,  66  A.  S.  R.  794. 
6  N.  W.  664,  38  Am.  Rep.  267.  Note:  25  A.  S.  R.  379. 

14.  Morris  V.  State,  54  Pla.  80,  45  15.  Jones  v.  State,  97  Ga.  430,  28 
So.  456,  14  Ann.   Cas.  285;   State  v.  8.  E.  319,  54  A.  8.  R.  433. 

Dowe,  27  la.  273,  1  Am.  Rep.  271:       16.  Note:  25  A.  S.  R.  383. 
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amounted  to  such  a  representation,  or  what  the  defendant  intended 
by  such  acts  and  statements,  is  usually  a  question  for  the  Jury.*' 
19.  Impersonation;  Confidence  Game. — False  impersonation  was 
treated  as  aii  offense  at  common  law.  Moreover,  the  obtaining  of 
property  thereby  has  been  made  a  crime  in  some  Jurisdictions  by 
express  enactment,**  sometimes  being  declared  to  constitute  larceny.** 
A  species  of  fraud  of  more  modern  criminal  cognizance  is  commonly 
known  as  the  "confidence  game."  This  is  sometimes  made  a  crime  eo 
nomine,  but  by  reason  of  the  variety  of  the  means  and  devices  em- 
ployed, it  is  difficult  to  define.  It  may  be  said,  however,  that  where 
by  a  coarse  of  conduct  one  has  led  his  victim  to  repose  confidence  in 
him  with  a  view  of  taking  advantage  thereof  and  thus  obtaining  his 
money  or  property,  and  advantage  is  so  taken  of  the  confidence 
lepoaed,  and  the  swindler  thus  obtains  the  money  or  property  of  bis 
victim,  the  statute  has  been  violated.*  The  statute  has  been. said 
not  to  be  designed  to  apply  to  a  business  transaction  between  parties 
dealing  on  an  equal  footing,  and  without  reposing  confidence  in 
each  other,  even  though  one  of  them  may  believe  he  has  parted  with 
more  than  he  received.'  But  though  the  confidence  game  is  most 
frequently  practiced  by  the  use  of  cards,  dice,  or  other  means,  instru- 
ment, or  device,  in  which  game  the  victim  gets  nothing,  and  is 
simply  swindled  out  of  his  money  by  a  trick,  the  fact  that  the  dealings 
assume  the  form  of  a  business  transaction  and  involve  a  breach  of 
contract  does  not  relieve  of  criminality  the  party  who  enters  into  it 
as  a  mere  incident  to  a  false  and  fraudulent  scheme  to  obtain  money 
or  property  from  the  other  party;  it  is  a  confidence  game,  notwith- 
standing its  contractual  form.  Accordingly,  one  who  falsely  repre- 
sents to  a  stranger  that  he  is  a  friend  of  an  acquaintance  of  the  latter, 
and  states  that  he  is  in  the  employ  of  a  local  company  and  has  Just 
lost  his  pocketbook,  and  upon  these  representations  obtains  money, 
and  leaves  an  acknowledgment  of  indebtedness  and  some  worthless 
thing  as  security,  and  promises  to  return  the  money  the  next  day,  is 
guilty  of  obtaining  money  by  means  of  a  confidence  game.'  Similarly, 
one  who,  having  gained  another's  confidence,  induces  him  to  purchase 
worthless  stocks  by  representing  that  they  can  be  sold  for  an  advanced 
price,  and  by  having  confederates  telegraph  under  fictitious  names 

17.  Morris  V,  State,  64  Fla.  80,  45  65  N.  E.  658,  93  A.  S.  R.  183;  People 
So.  456.  14  Ann.  Cas.  286.  v.  Turpin,  233  111.  452,  84  N.  E.  679, 

18.  Hammer  v.  State,  173  Ind.  199,  17  L.R.A.(N.S.)  276;  People  v.  Weil, 
89  N.E.  850, 140A.  S.  R.  248,  21  Ann.  243  111.  208,  90  N.  E.  731, 134  A.  S.  R. 
CaB.  10.14,  24  L.R.A.(N.S.)  795;  State  357  and  note. 

V.  Renick,  33  Ore.  584,  56  Pac.  275,       Note:  Ann.  Cas.  1912A  758. 

72  A.  S.  R.  768,  44  L.R.A.  266.  2.  People  v.  Turpin,  233  111.  452,  84 

19.  Goodson  v.  State,  29  Fla.  511,   N.  E.  679,  17  L.R.A.(N.S.)  276. 

10   So.  738,  30  A.   S.  R.   135.     See       8.  People  v.  "Weil,  243  lU.  208,  90 
Larcekt.  N.  E.  731, 134  A.  S.  R.  357. 

1.  Du  BoiB  V   Petqtle,  200  HI.  157. 
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from  another  city  that  they  will  purchase  at  such  price,  is  guilty  of 
violating  a  statute  relating  to  confidence  games.*  It  thus  appears 
that  in  order  to  come  within  the  provisions  of  the  statute,  there  need 
be  no  token,  symbol  or  device.  However,  where  one  statute  penalizes 
the  obtaining  of  money  or  property  by  certain  specified  devices  as  con- 
stituting confidence  games,  and  another  provides  for  the  punishment 
of  obtaining  property  by  false  pretenses,  it  has  been  suggested  that 
to  constitute  the  offense  of  playing  the  confidence  game,  the  money 
or  property  must  have  been  obtained  by  some  false  or  bogus  means, 
token,  symbol,  or  device,  as  distinguished  from  mere  words,  however 
false  and  fraudulent.* 

Thing  Obtained 

■  20.  Bills,  Notes  and  Securities. — The  statutes  usually  add  the 
words  "or  other  property,"  "or  other  valuable  thing"  or  "or  other  val- 
uable effects."  Literally,  of  course,  these  terms  are  broad  enough  to 
include  a  promissory  note  or  bill  of  exchange ;  hence,  unless  the  court 
is  convinced  by  the  association  of  such  words  with  others  that  they  are 
used  to  express  some  more  limited  conception,  there  is  ample  justifi- 
cation for  applying  them  to  the  full  extent  of  their  literal  meaning. 
Some  courts  have  declared  that  the  intention  of  the  legislature  was 
obviously  to  include  all  things  which  might  be  the  subject  of  larceny, 
and  hence  that  the  words  "or  other  property"  must  be  viewed  as  an 
intended  addition  to  the  more  specific  designations  of  property  pre- 
ceding them.  There  are  cogent  reasons  for  saying  that  such  articles 
of  property  as  those  now  under  consideration  are  as  likely  to  be 
obtainable  by  misrepresentation  as  any  other  forms  of  personal  prop- 
erty, and  that  injury  to  the  defrauded  person,  and  perhaps  others,  is, 
if  anything,  more  imminent  than  in  the  case  of  tangible  chattels. 
From  considerations  such  as  these,  the  courts  have  concluded  that 
the  true  intention  of  the  legislature  will  be  best  given  effect  by  hold- 
ing that  a  promissory  note  is  within  the  meaning  of  the  words  "or 
other  property."  '  The  statutes  of  some  jurisdictions  provide  for  the 
punishment  of  persons  who  obtain  by  false  pretenses  any  chattel, 
money  or  "valuable  security"  with  intent  to  defraud,  and  also  pro- 
vide for  the  restitution  of  the  security  to  the  owner.  It  has  been 
suggested  that  such  a  statute  seems  to  contemplate  a  subsisting  security 
and  not  the  mere  obtaining  of  a  signature  to  an  instrument.  It  has 
been  said,  moreover,  that  as  the  mere  possession  of  a  bill  of  sale  or 

4.  People  V.  DuBois,  200  lU.  157,  65  Atl.  724,  25  A.  S.  R.  789;  Clawson  y. 
N.  E.  658,  93  A.  S.  R.  183.  State,  129  Wis.  650,  109  N.  W.  578, 

5.  Wheeler  v.  People,  49  Colo.  402,  116  A.  S.  R.  972,  9  Ana.  Cm.  96R 
113  Pac.  312,  Ann.  Cas.  1912A  755  and  and  note. 

note.  Note:  10  L.R.A.  303. 

6.  State  V.  Switzer,  63  Vt.  604,  22 
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chattel  mortgage  by  a  person  other  than  the  owner  thereof  confers 
no  rights  to  the  property  or  money  secured  by  the  instrument,  it  is 
difficult  to  say  that  such  an  instrument,  without  assignment  or  trans- 
fer, may  properly  be  designated  as  a  valuable  security  of  which  the 
owner  may  be  deprived  by  false  pretenses.' 

21.  Board  and  Lodging;  Signature. — There  is  a  difference  of  opin- 
ion as  to  whether  the  obtaining  of  board  and  lodging  by  false  repre- 
sentations is  punishable  under  the  general  terms  of  ti^e  statutes  relat- 
ing to  false  pretenses.'  Such  may,  of  course,  be  penalized  by  express 
statutory  provision;  and  where  the  statute  makes  the  offense  consist 
of  obtaining  the  board  and  lodging  by  the  prescribed  means  and 
refusing  to  pay  therefor,  one  who  violates  it  is  imprisoned  not  for 
the  debt  he  owes  the  proprietor  and  not  to  make  him  pay  it,  but 
to  punish  him  for  a  wrong  he  has  perpetrated,  which  is  made  &  crime. 
But  in  order  to  convict  a  person  of  fraudulently  obtaining  bocurd  or 
lodging,  the  misrepresentations  must  have  been  made  before  the  board 
or  lodging  was  furnished,  and  muat  have  been  relied  upon  by  the 
hotel  keeper  and  have  induced  him  to  furnish  the  service.*  In  the 
absence  of  a  special  statute  on  the  subject  the  obtaining  of  a  signature 
to  a  contract  by  fraud  is,  it  seenas,  not  the  offense  of  obtaining  property 
by  false  pretenses.*'  However,  the  statutes  of  some  jurisdictions  have 
e.tpressly  made  it  a  crime  to  obtain  by  false  pretenses  the  signature 
of  any  person  to  any  written  instrument.  The  offense  is  complete 
when  the  signature  is  obtained  by  false  pretenses  with  intent  to  cheat 
or  defraud  another.  It  is  not  essential  to  the  offense  that  actual  loss 
or  injury  should  be  sustained.  But  the  instrument  must  be  such  as 
to  be  capable  of  working  an  injury  to  the  person  whose  mgnature 
ia  obtained.** 

22.  Real  Property. — ^It  has  been  stated  that  neither  the  common 
law  nor  the  statutes  of  the  several  states  defining  the  crime  of  cheating 
by  false  pretense  apply  to  real  estate.  Under  the  English  law  real 
property  was  never  the  subject  either  of  cheating  or  of  false  pretenses. 
Being  incapable  of  larcenous  asportation  it  was  not  regarded  as  requir- 
ing the  same  protection  as  personal  property.  The  crime  of  obtaining 
money  or  goods  by  false  pretenses  is  said  to  be  closely  allied  to  that  of 
larceny,  and  the  common  law  and  statutes  defining  the  crime  were 
undoubtedly  designed  for  the  fuller  protection  of  personal  property 
and  in  aid  of  the  laws  against  larceny  and  theft.  While  the  American 
statutes  differ  somewhat  in  phraseology  they  are  in  substance  copied 
from  the  English  and  are  based  on  the  same  principle  and  have  the 

7.  State  V.  BUzzard,  70  Md.  386, 17  erally,  Iv^rKxepusa. 

Ml.  270,  14  A.  S.  R.  366.  10.  Note:  40  Am.  Rep.  104. 

8.  Note:  10  L.R.A.  303.  11.  People   v.    Genung,    11    Wend. 

9.  Chauncey  v.  State,  130  Ala.  71,  (N.   Y.)    18,   26   Am.   Dee.   604   and 
30  So.  403,  89  A.  S.  R.  17.    See  gen-  note. 
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same  object  in  view.  Considerations  such  as  these  have  influenced  the 
conclusion  that  obtaining  real  property  by  false  pretenses  is  not  an 
offense  under  a  statute  maJcing  it  unlawful  to  obtain  money,  goods,  "or 
other  property"  by  false  pretenses.^*  This  conclusion,  however,  does 
not  appear  to  be  a  satisfactory  one.  Although  real  property  cannot 
be  stolen,  the  owner  can  be  deprived  of  it  by  false  representations. 
It  has  accordingly  been  held  that  a  statute  which  makes  it  an  offense 
to  obtain  by  any  false  pretense,  and  with  intent  to  defraud,  anything 
of  value,  applies  to  a  charge  of  obtaining  by  false  pretense,  with  intent 
to  defraud,  title  to  real  estate  situate  in  the  state.^* 

Transfer 

23.  Necessity  of  Transfer. — The  offense  under  the  statute  consists 
in  obtaining  the  money  or  property  of  another  person,  with  intention 
to  commit  a  fraud,  by  any  false  pretense  whatever.  The  false  pretense 
employed  is  only  the  means  by  which  the  offense  is  perpetrated.  The 
substance  of  the  offense  consiste  in  the  obtaining  of  the  money  or  other 
property  and  thereby  with  a  fraudulent  intent  depriving  the  lawful 
owner  of  that  which  properly  belongs  to  him.  The  crime  is  not  com- 
mitted until  the  money  or  other  property  is  obtained.**  It  has  been 
said  that  so  long  as  the  defrauded  party  retains  either  title  or  control 
over  the  property  the  crime  of  obtaining  is  not  consummated.*'  It 
has  also  been  said  that  the  offense  is  not  committed  until  both  posses- 
sion and  title  are  obtained  by  false  pretenses;  but  this  rule  applies 
only  where  the  delivery  of  the  property  is  necessary  to  deprive  the 
owner  of  dominion  over  it.  To  illustrate:  Suppose  A,  by  false  pre- 
tenses, buys  a  hoise  from  B,  but  B  does  not  deliver  the  horse  to  A; 
in  such  case  it  cannot  be  said  that  A  has,  in  the  sense  of  the  statute, 
obtained  B's  property  by  false  pretenses,  because,  as  yet,  B  has  the 
property ;  he  has  not  parted  with  it,  and  by  reason  of  the  fraud  he  is 
not  bound  to  part  with  it;  hence  he  has  not  parted  with  his  property 
by  the  false  pretenses  of  A.  But  if  the  property  is  so  situated  that 
B  can  make  a  complete  transfer  of  the  property  to  A  without  deliver- 
ing the  possession  to  him  and  such  transfer  is  obtained  by  false  pre- 
tenses, the  offense  is  committed***    Generally  speaking,  the  property 

12.  State  V.  Eno,  131  la.  619,  109  207  Mass.  32,  93  N.  E.  202,  31  L.R^ 
N.  W.  119,  9  Ann.  Cas.  856  and  note..  (N.S.)  999;  In  re  Watennan,  29  Nev. 

13.  State  V.  Toney,  81  Ohio  St.  130,  288,  89  Pac.  291,  13  Ann.  Cas.  926, 
90  N.  E.  142,  18  Ann.  Cas.  395.  11  L.R.A.(N.S.)  424. 

14.  Graham  v.  People,  181  111.  477,  Notes:  25  A.  8.  B.  383;  10  L.R.A. 
55  N.  E.  179,  47  L.R.A.  731;  Stewart  303. 

V.  Jessup,  51  Ind.  413,  19  Am.  Rep.       16.  Bates  v.   State,  124  Wis.   612, 
739;  State  v.  Foxton,  166  la.  181,  147    103  N.  W.  251,  4  Ann.  Cas.  366. 
N.    W.    347,    52    L.R.A.(N.S.)    919;       16.  Com.  v.  Schwartz,  92  Ky.  510, 
Com.  V.  VanTuyl,  1  Mete.   (Ky.)   1,   18  S.  W.  776,  36  A.  S.  R.  609. 
71  Am.  Dec.  455;  Com.  v.  Althonse, 

842 


Digitized  by 


Google 


U  R.  C.  L.  FALSE  PRETENSES  H    24,  25 

must  have  been  actually,  and  not  merely  impliedly  or  constructively 
obtained.  This  rule  has  been  applied  to  a  case  where  the  defendant 
procured  the  person  defrauded  to  pay  the  defendant's  debt  to  a  third 
person,  it  being  held  that  this  did  not  constitute  the  obtaining  of 
money  by  false  pretenses.*'  But  it  is  at  least  questionable  whether 
a  broad  application  of  this  doctrine  could  be  sustained. 

24.  Delivery  to  Agent  or  Carrier. — The  absolutism  of  the  necessity 
of  actual  physical  tradition  from  the  accuser  to  the  defendant  per- 
sonally was  early  relaxed  to  the  extent  of  holding  that  a  delivery  to  a 
person  designated  by  the  defendant  to  receive  for  his  benefit  sufficed. 
This  was  on  the  theory  that  the  defendant  expressly  constituted  the 
person  so  designated  his  agent  and  that  by  such  delivery  the  property 
passed  out  of  the  title,  possession,  and  control  of  the  accuser  and  into 
that  of  the  defendant  as  completely  as  if  the  physical  delivery  had 
been  to  the  latter  in  person.*^  This  rule  has  been  applied  to  cases 
where  the  accused  procured  the  owner  of  goods  to  deliver  them  to  a 
designated  common  carrier.**  In  some  cases  the  courts  have  dis- 
pensed with  express  designation  of  the  recipient  and  assumed  analogy 
with  the  rule  applicable  to  mere  technical  passage  of  title  on  sale  of 
goods  by  delivery  to  any  public  carrier  by  raising  an  implication  of 
agency  from  general  mercantile  custom.  This  analogy,  however,  has 
been  declared  false,  and  such  a  delivery  held  not  to  be  a  consummar 
tion  of  the  crime  of  "obtaining"  the  property,  on  the  theory  that  as 
the  accuser  had  power  to  reclaim  the  property  at  any  time  before 
actual  delivery  to  the  defendant  if  he  discovered  the  fraud,  it  had  not 
been  fully  obtained  from  the  former  by  delivery  to  the  carrier.** 

Injury 

25.  Kecessity  of  Loss  by  Deceived. — ^In  order  that  a  person  may 
be  convicted  of  obtaining  property  by  false  pretenses  the  fraud  must 
actually  be  accomplished  to  the  extent  that  some  one  is  prejudiced 
thereby.*  However,  the  gravamen  of  the  offense  is  in  making  the 
false  pretense,  and  obtaining  thereby  a  person's  property  or  signature, 
and  does  not  depend  upon  ultimate  loss  to  the  victim  or  whether  in 
fact  he  sustains  any  pecuniary  loss.'    So,  if  he  should  regain  his  prop- 

17.  Jamison  v.  State,  37  Ark.  445,  1.  State  ▼.  Foxton,  16«  la.  181, 147 
40  Am.  Rep.  103.  N.  W.  347,  52  L.R.A.(N.S.)  919;  State 

18.  People  V.  Adams,  3  Denio  (N.  v.  Matthews,  44  Ean.  596,  25  Pac. 
T.)  190,  45  Am.  Dec.  468;  Bates  v.  36,  10  L.R.A.  308;  State  v.  McCorm- 
Stote,  124  Wis.  612,  103  N.  W.  251,  ick,  57  Kan.  440,  46  Pac.  777,  57  A. 
4  Ann.  Cas.  365.  S.  R.  341;  Tyler  ▼.  State,  2  Humph. 

19.  Norris  v.  State,  25  Ohio  St.  217,  (Tenn.)  37,  36  Am.  Dec.  298;  Mar- 
18  Am.  Rep.  291.  tins  ▼.  State,  17  Wyo.  319,  98  Pac. 

20.  Com.  V.  Scbmnnk,  207  Pa.  St.  709,  22  L.RA.(N.S.)  645. 

644,  56  Atl.  1088,  99  A.  S.  R.  801.  2.  Com.  v.  Ferguson,  135  Ky.  32, 
See  infia,  par.  36.  121  S.  W.  9G7,  21  Ann.  Caa.  434,  24 
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erty  or  the  person  obtaining  it  or  another  should  fully  compensate 
him,  it  would  not  lessen  the  oflfense  or  prevent  the  commonwealth  from 
prosecuting  and  convicting  the  offender.  Neither  a  promise  to  repay 
nor  an  intention  to  do  so  deprives  the  false  and  fraudulent  act  in 
obtaining  it  of  its  criminality.  The  offense  is  complete  when  the 
money  or  property  has  been  obtained  by  such  means  and  cannot  be 
purged  by  subsequent  restoration  or  repayment.'  On  a  prosecution 
under  a  statute  making  it  an  offense  to  obtain  by  false  pretenses  a 
signature  to  a  written  instrument  it  is  not  essential  that  actual  loss 
or  injury  should  be  sustained  by  the  person  whose  signature  is 
obtained.* 

26.  Deceiver's  Right  to  Property. — ^Under  the  rule  that  injury  to 
some  person  is  essential,  it  has  been  held  that  it  is  not  an  indictable 
offense  for  one  to  obtain  by  false  statements  personal  property  to  the 
possession  of  which  he  is  entitled.'  Accordingly,  where  an  agent 
obtains  personal  property  belonging  to  his  principal,  to  the  immediate 
possession  of  which  the  latter  is  entitled,  by  means  of  false  statements 
made  to  a  third  person,  the  agent  is  not  guilty  of  obtaining  goods  or 
property  by  false  pretenses.*  Likewise,  there  are  cases  frequently 
cited  to  sustain  the  general  proposition  that  obtaining  property  by 
false  pretenses  is  no  offense,  if  obtained  by  a  creditor  from  his  debtor 
with  thp  intention  of  applying  it  on  a  debt  due  from  the  latter  to  the 
former,  on  the  theory  that  the  latter  is  not  defrauded  by  being  made 
to  pay  his  debt.  But  while  this  may  be  true  where  the  debtor  parts 
with  his  money  or  property  for  the  express  purpose  of  applying  it 
on  the  debt,  though  induced  by  false  pretences  to  do  so,  a  distinction 
should  be  noted  between  a  creditor's  inducing  his  debtor  by  false 
pretenses  to  pay  a  debt  knowing  that  he  is  paying  it,  and  inducing 
him  by  false  pretenses  to  part  with  property  or  money  for  some  other 
purpose,  with  the  secret  intention  on  the  part  of  the  creditor  of  apply- 
ing it  on  a  debt.  This  distinction  appears  to  have  been  disregarded 
in  some  cases.  For  instance,  it  has  been  decided  that  one  who  obtains 
possession  of  property  on  the  pretense  of  buying  it  for  cash,  at  an 
agreed  price,  for  the  purpose  of  the  payment  of  a  just  debt  then  due 
by  the  owner,  equal  to,  or  greater  in  amount  than,  the  price  of  the 
property,  is  not  guilty  of  obtaining  goods  by  false  pretenses.' 

L.R.A.(N.S.)  1101;  State  v.  Switzer,  5.  In  re  Cameron,  44  Kan.  64,  24 

63  Vt.  604,  22  Atl.  724,  25  A.  S.  R.  Pac.  90,  21  A.  8.  R.  262;  Clawson  v. 

789.  State,  129  Wis.  650,  109  N.  W.  578, 

Note:  25  A.  S.  R.  383.  116  A.  S.  R.  972,  9  Ann.  Cas.  966. 

3.  Com.  V.  Ferguson,  135  Ky.  32,  6.  In  re  Cameron,  44  Kan.  64,  24 
121  8.  W.  967,  21  Ann.  Cas.  434,  24  Pac.  90,  21  A.  S.  R.  262. 
L.R.A.(N.S.)  1101.  7.  State  v.  Williams,  68  W.  Va.  86, 

4.  People  V.  Genung.  11  Wend.  (N.  69   S.   E.  474,  32  L.R.A.(N.S.)    420 
Y.)  18,  25  Am.  Dec.  594.  and  note. 
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in.  Representations  Relating  to  Particular  Subjects 

27.  Name  and  Age;  Bachelorhood. — During  the  time  when  a  token 
was  considered  necessary  to  constitute  the  offense  of  obtaining  prop- 
erty by  cheating,  a  false  representation  by  a  person  as  to  hia  name 
would,  it  seems,  not  have  been  indictable,  at  least  if  it  did  not  amount 
V)  a  false  impersonation.  However,  the  early  rule  that  the  pretense 
must  be  of  a  character  which  would  merely  deceive  a  person  of  ordi- 
nary caution  and  prudence  would  not  ordinarily  have  militated  against 
the  prosecution  of  a  person  who  made  misrepresentations  as  to  his 
name.  Thus,  in  a  case  wherein  it  appeared  that  a  person  named 
John  L.  Kube  obtained  from  an  express  agent  a  package  directed  to 
and  intended  for  Christian  Kube,  by  falsely  and  fraudulently  stating 
that  it  was  intended  for  Christiana  Kube,  that  this  was  the  name  of 
his  wife,  and  that  it  was  intended  for  her,  it  was  held  that  the  false 
pretenses  were  calculated  to  deceive  a  person  of  ordinary  prudence 
and  discretion.  As  mistakes  in  writing  the  name  of  the  addressee  are 
very  common  the  agent  could  readily  believe  that  there  had  been  a 
mistake  in  writing  the  name  on  the  package,  and  that  the  letter  "a" 
had  been  omitted  through  ignorance  or  inadvertence.  At  all  events, 
the  pretense  was  held  not  so  absurd  or  irrational  that  a  person  of 
ordinary  prudence  and  caution  would  necessarily  have  avoided  the 
imposition.^  Obtaining  goods  on  the  pretense  of  being  of  age,  and 
then  pleading  infancy,  was  regarded  as  within  the  inhibition  of  the 
act  of  33  Hen.  VIII,  chap.  1,  making  it  an  offense  to  obtain  goods 
by  color  or  means  of  any  privy  false  token.  So,  false  statement  by 
a  minor  that  he  is  over  twenty-one  years  of  age,  made  for  the  fraud- 
ulent purpose  of  inducing  another  to  enter  into  contract  that  he  would 
not  enter  into  if  he  knew  the  truth,  and  upon  the  faith  of  which  such 
other  parts  with  money  or  property,  is  within  a  statute  providing 
punishment  for  one  who,  by  false  stfUtement,  with  intention  to  commit 
a  fraud,  obtains  from  another  money  or  property.  Persons  who  deal 
with  an  infant  may  or  may  not  suffer  loss,  depending  upon  the  election 
of  the  infant  to  perform  the  contract  or  avoid  it.  But  whether  or  not 
loss  is  sustained  is  not  important;  nor  is  it  material  that  the  infant 
may  be  estopped  from  relying  on  his  infancy  to  defeat  the  contract. 
It  is  the  fact  that  a  false  statement  was  made  to  obtain  the  property 
and  that  on  the  credit  of  it  the  property  was  obtained  that  eohstitutes 
the  gist  of  the  offense.*  There  can  be  no  doubt  that  under  the  modern 
statutes  relating  to  false  pretenses,  one  who  obtains  money  or  other 
property  on  the  faith  of  a  false  representation  that  he  is  an  unmanied 

8.  State  V.  Kube,  20  Wis.  217,  91   121  S.  W.  067,  21  Ann.  Cas.  4.S4  and 
Am.  Dee.  390.  note,  24  L.R.A.(N.S.)  1101  and  note, 

9.  Com.  v.  FcrgruBon,   136  Ky.   32.       Note:  36  L.R.A.  203. 
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man  is  guilty  of  obtaining  property  by  false  pretenses.*"  But  it 
appears  to  be  otherwise  under  statutes  which  in  effect  make  the  use 
of  a  token  essential  to  the  commission  of  the  offense.  It  is  said  that 
one  who,  by  presenting  himself  under  a  fictitious  name  and  falsely 
representing  himself  to  be  unmarried,  procures  money  from  a  woman 
under  pi^omise  of  marriage,  does  not  thereby  make  of  himself  a  false 
token  or  render  himself  liable  to  punishment  under  a  statute  defining 
the  offense  of  obtaining  money  or  property  by  false  pretenses  and 
requiring,  as  evidentiary  matter  to  support  a  charge  thereunder,  a 
false  token  or  writing  accompanying  the  pretense.** 

28.  Residence  and  Occupation. — A  false  representation  as  to  one's 
residence  may  form  the  basis  of  a  prosecution  for  obtaining  property 
by  false  pretenses ;  and  it  has  been  declared  that  if  the  residence  of  the 
accused  at  a  particular  locality  was  a  material  fact  in  the  transaction 
between  him  and  the  prosecutor,  and  if  with  the  intent  to  defraud 
the  prosecutor  the  accused  misrepresented  the  locality  of  his  residence 
and  by  means  of  the  misrepresentation  obtained  the  property,  the 
misrepresentation  being  a  controlling  inducement  with  the  prosecutor 
to  part  with  his  property,  it  is  no  defense  that  if  the  prosecutor  had 
taken  the  precaution  to  inquire  at  the  particular  locality  he  could 
have  found  it  was  not  the  residence  of  the  prisoner  and  would  not 
have  been  deceived  and  defrauded,  though  in  parting  with  his  prop- 
erty the  prosecutor  was  not  influenced  by  the  representation,  and  the 
accused  should  not  be  convicted.**  A  misrepresentation  as  to  the 
business  in  which  a^person  is  engaged,  made  for  the  purpose  of  de- 
frauding another,  and  by  which  money  or  property  is  obtained,  is  a 
criminal  false  pretense.**  The  question  has  been  raised  whether  a 
representation  that  one  is  a  storekeeper  is  a  material  one.  The  con- 
clusion has  been  reached  that  the  fact  that  one  is  a  storekeeper  is  one 
which  would  be  likely  to  give  a  degree  of  confidence  and  credit.  There 
is  an  implication,  if  not  of  solvency,  at  least  of  the  possession  of  con- 
siderable means,  in  the  very  idea  that  one  is  keeping  a  store ;  with  no 
knowledge  of  his  responsibility  one  would  sooner  trust  him  for  small 
sums  than  if  he  had  no  business  or  if  his  business  were  unknown.  A 
storekeeper  is  not  expected  to  refuse  pajonent  of  small  debts,  whether 
payment  can  or  cannot  be  enforced;  it  is  inconsistent  with  business 
prosperity  that  he  should  do  so  and  prima  facie  he  will  have  in  his 
hands  the  means  whereby  such  debts  may  be  paid.  And  if  such  a 
person,  when  away  from  home,  should  have  occasion  to  borrow  a  few 

10.  Lefler  v.  State,  153  Ind.  82,  64       12.  Woodbnrj  v.  State,  69  Ala.  342, 
N.  E.  439,  74  A.  S.  R.  300,  45  L.R.A.   44  Am.  Rep.  515. 

424.  IS.  State  v.  Briggs,  74  Kan.  377,  88 

11.  State  V.  Renick,  33  Ore.  584,   Pa«.  447,  10  Ann.  Cas.  904,  7  LJa.A. 
66  Pae.  275,  72  A.  S.  R.  758,  44  L.R.A.    (N.S.)   278. 

266. 
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dollars  for  expenses  a  lender  would  trust,  not  to  his  responsibility,  but 
to  his  honor,  for  repayment,  and  would  probably  ask  no  questions 
further,  after  learning  what  was  his  business.  So  as  the  fact  that 
one  is  a  storekeeper  would  be  likely  to  beget  confidence,  there  is  no 
reason  why  a  false  assertion  of  its  existence  should  not  be  a  criminal 
pretense,  as  much  as  would  be  a  false  assertion  of  pecuniary  respon- 
sibility, provided  it  is  equally  relied  upon,  and  equally  effectual  to 
accomplish  the  fraud  designed.** 

29.  Agency;  OfScial  Capacity;  Membership  in  Society. — Obtaining 
property  by  means  of  a  false  representation  of  agency  was  not  punish- 
able before  the  enactment  of  statutes  changing  the  common  law 
rule;  *'  but  under  the  modem  statutes  there  can  be  no  doubt  that  one 
who  obtains  money  or  other  property  by  s  false  representation  that 
he  is  the  agent  of  another  person  may  be  prosecuted  criminally,  as 
where  the  accused  represented  falsely  and  with  intent  to  defraud  that 
he  had  been  sent  by  the  victim's  creditor  to  collect  the  debt.*^*  Simi- 
larly, an  indictment  may  be  sustained  which  charges  that  the  defend- 
ant, by  falsely  pretending- that  he  was  acting  as  a  broker  for  an  undis- 
closed principal  in  the  purchase  of  goods,  induced  the  vendor  to  accept 
his  offer  and  sell  the  goods  to  said  undisclosed  principal,  and  to  deliver 
the  same  to  the  defendant  as  his  broker.*'  Disregarding  all  consider- 
ation of  the  essential  elements  of  robbery,*"  it  may  be  said  that  a 
person  who  obtains  property  by  falsely  representing  himself  to  be 
a  police  officer  may  be  guilty  of  false  pretenses.  Thus,  it  has  been 
decided  that  one  who  falsely  represents  himself  to  another  as  an  oihcer 
having  a  warrant  for  the  arrest  of  the  other  for  forgery,  and  power  to 
compromise  the  offense,  and  threatens  to  arrest  him,  and  by  means 
of  such  representation  and  threats  obtains  from  him  a  valuable  thing 
as  a  consideration  for  not  making  the  arrest,  is  guilty  of  the  crime 
of  false  pretenses.**  The  few  cases  in  which  a  contrary  conclusion  haa 
been  reached  are  based  on  the  ground  that  the  illegal  purpose  of  the 
defrauded  person  is  a  bar  to  the  prosecution.*"  The  obtaining  of 
property  by  means  of  wearing  a  badge  or  insignia  of  membership  in 
a  society  by  one  who  is  not  a  member  thereof  would,  it  seems,  have 
been  indictable  as  a  common  law  cheat.  Moreover,  the  wearing  of 
such  a  badge  by  a  nonmember  is  sometimes  prohibited  by  statute. 
The  constitutionality  of  such  a  statute  has  been  assailed;  but  it  ha." 
been  pointed  out  that  the  right  to  wear  a  badge  or  emblem  of  a  society 
of  which  a  person  is  not  a  member  is  not  a  right  conferred  by  the 

14.  Higler  v.  People,  44  Mich.  299,  17.  Com.  v.  Jeffries,  7  Allen  (Mass.) 

6  N.  W.  664,  38  Am.  Rep.  267.  548,  83  Am.  Dec.  712, 

16.  State  V.  Renick,  33  Ore.  584,  56  18.  See  Robbeet, 

Pac.  275,  72  A.  8.  R.  758,  44  L.R.A.  19.  Perkins  v.  State,  87  Ind.  270, 

266.     See  snpra,  par.  4,  aa  to  common  33  Am.  Rep.  89  and  note. 

law  mle.  20.  See  infra,  par.  37. 

16.  Note:  10  L.R.A.  308. 
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constitution ;  that  the  right  of  a  person  to  dress  as  he  pleases  does  not 
authorize  him  to  adorn  himself  so  as  to  represent  himself  to  be  one 
who  he  is  not,  and  thereby  assume  a  status  to  which  he  is  not  entitled; 
and  that  such  assumption  is  evidence  of  the  first  act  of  an  iniposter 
in  the  course  of  a  premeditated  design  to  prey  upon  those  who,  ffom 
fraternal,  charitable  or  sympathetic  motives,  become  the  victims  of 
false  personation,  imposition  and  fraud,  whether  members  of  the 
society  or  not.* 

30.  Solvency  and  Means  of  Credit. — It  may  be  more  difficult  to 
establish  to  the  satisfaction  of  a  jury  that  a  false  representation  of 
solvency,  without  more,  was  made  with  fraudulent  intent,  or  that  it 
induced  the  prosecutor  to  part  with  his  property,  than  it  would  be 
were  such  representation  accompanied  by  a  detailed  false  statement 
of  the  property  and  liabilities  of  the  person  represented  as  solvent. 
(generally,  however,  a  positive  assertion  as  to  solvency  is  an  assertion 
of  fact  and  not  a  matter  of  opinion,  and  accordingly  a  false  statement 
by  an  owner  of  a  bank  or  the  president  thereof  that  the  bank  is  per- 
fectly solvent  is  a  false  pretense  within  the  meaning  of  the  statute. 
A  statement  as  to  solvency  is  understood  to  mean  ability  to  pay  one's 
debts.  So,  an  assertion  that  a  bank  has  assets  largely  in  excess  of  its 
liabilities  and  is  able  to  pay  all  its  debts  merely  emphasizes  the  repre- 
.sentation  that  it  is  solvent.*  But  a  statute  relating  to  the  obtaining 
of  property  by  means  of  a  confidence  game  does  not  apply  to  the 
obtaining  of  credit  by  a  mere  false  representation  as  to  solvency,  at 
least  where  the  statute  is  interpreted  as  requiring  some  token  or 
device.*  It  is  clear  that  a  fraudulent  misrepresentation  as  to  a  per.son'« 
means  and  resources  is  within  the  statute  against  false  pretenses  if 
such  representation  induces  the  deceived  to  part  with  his  property.* 
So,  one  who  obtained  money  by  stating  that  he  had  credit  with  a 
firm  on  which  a  draft  was  drawn  for  its  amount  and  that  the  firm 
would  honor  the  draft,  when  he  knew  the  contrary,  was  held  guilty  of 
false  pretenses.'  However,  under  the  statutes  of  some  jurisdictions, 
a  purchase  of  property  by  means  of  a  false  pretense  is  not  criminal 
where  the  false  pretense  relates  to  the  purchaser's  means  or  ability  to 
pay,  unless  the  pretense  is  made  in  writing  and  signed  by  the  party 
to  be  charged.  The  purpose  of  such  a  statute,  it  has  been  declared,  is 
to  require  direct  representations  of  the  defendant's  means  or  ability 
to  pay  to  be  in  writing.    If  he  states  that  he  is  worth  so  much  in 

1.  Hammer  v.  State,  173  Ind.  199,  113  Pac.  312,  Ann.  Cas.  1912A  766 
89  N.  E.  850,  140  A.  S.  R.  248,  21   and  note. 

Ann.  Cas.  1034,  24  L.R.A.(N.S.)  795.  4.  Higler  v.  People,  44  Mich.  299, 

2.  Com.  v.  Schwartz,  92  Ky.  510,  6  N.  W.  664,  38  Am.  Rep.  267;  Com. 
18  S.  W.  775,  36  A.  S.  R.  609;  Com.  v.  Burdick,  2  Pa.  St.  163,  44  Am.  Deo. 
V.  Wallace,  114  Pa.  St.  405,  6  Atl.  685,  186. 

60  Am.  Rep.  353.  Note:  10  L.R.A.  304. 

S.  Wheeler  v.  People,  49  Colo.  402.       5.  Note:  30  L.R.A.  30a 
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money,  has  so  much  on  investxaent,  and  so  much  duo  him  from 
solvent  debtors,  or  if  he  makes  any  other  representations  bearing 
directly  on  his  ability  to  pay,  the  statements  or  representations  must 
be  in  writing,  though  representations  which  indirecUy  affect  his  ability 
to  pay  need  not  be  in  writing.*  False  declarations  respecting  one's 
estate  and  circumstances  have  been  held  not  to  be  covered  by  statutes 
oonstnied  as  applying  only  to  fraudulent  practices.' 

31.  Poverty  or  Distress. — One  of  the  means  sometimes  resorted  to 
in  obtaining  money  fraudulentiy  is  to  solicit  charitable  donations  by 
false  representations  as  to  poverty  or  distress.  In  an  early  case  the 
question  was  raised  whether  the  statutes  against  false  pretenses  were 
intended  to  cover  the  fraudulent  solicitation  of  charity  either  in 
behalf  of  the  solicitor  or  of  another  person.  The  conclusion  reached 
in  that  case  was  that  a  pretense  resorted  to  merely  to  enforce  a  beggar's 
request  was  not  covered  by  a  particular  statute  against  false  pretenses. 
The  decision  was  based  on  the  ground  that  the  preamble  of  the  statute 
indicated  that  its  policy  was  to  prevent  injury  to  "industrious  families" 
and  to  "trade  and  credit."  The  exercise  of  the  virtue  of  charity  had 
been  left,  the  court  said,  upon  the  basis  of  the  mere  moral  duty,  both 
of  the  beggar  and  the  donor,  the  virtue  being  suiHcientiy  cold,  in- 
quisitive, and  scrupulous  to  be  safe  without  the  protection  of  the 
criminal  law,  and  the  duty  of  the  donor  being  one  of  imperfect  obli- 
gation, with  which  the  beggar's  duty  as  to  the  means  of  invoking  its 
performance  was  no  more  than  co-ordinate.*  This  reasoning,  how- 
ever, seems  not  to  have  reflected  the  general  conception  of  the  matter 
even  at  that  date  or  in  the  local  jurisdiction,  for  within  a  comparatively 
short  time  it  was  repudiated  by  legislative  enactment,*  and  it  was 
never  adopted  to  any  considerable  extent  elsewhere.  On  principle  the 
obtaining  of  charitable  donations  by  false  representations  is  within 
the  statutes  against  false  pretenses.  The  means  used  may  be  equally 
immoral,  and  there  seems  to  be  no  reason  why  one  should  be  held 
guilty  if  he  appeals  to  the  avarice  of  the  victim  and  not  if  he  appeals 
to  his  charitable  impulses."  The  fact  that  begging  is  punishable 
under  the  vagrancy  law  does  not  prevent  the  prosecution  of  a  beggar 
for  obtaining  money  by  false  pretenses,  the  only  effect  being  that  a 
conviction  under  one  may  bar  a  prosecution  under  the  other.*' 

32.  Ownership. — ^Though  under  some  circumstances  a  person's  fail- 
ure to  state  that  he  has  disposed  of  property  which  he  formerly  owned 

6.  People  V.  Rothsteis,  180  N.  Y.  Am.    Rep.   292;    State   v.    Swaa,   55 
148,  72  N.  E.  999,  1  Ann.  Cas.  978.  Wash.  97,  104  Pae.  145,  133  A.  S.  R 

7.  State  V.  Sumner,  10  Vt.  587,  33  1024,  19  Ann.  Cas.  1129  and  note,  24 
Am.  Dec.  219.  L.R.A.(N.S.)   575  and  note. 

8.  People  V.  Clough,  17  Wend.  (N.  11.  State  v.  Swan,  55  Wash.  97, 104 
T.)  351,  31  Am.  Dec.  303.  Pao.  145,  133  A.  S.  R.  1024,  19  Ann 

9.  Note:  19  Ann.  Cas.  1132.  Caa.  1129,  24  LJl.A.(N.8.)  576. 
.    10.  Strong  V.  State,  86  Ind.  208,  44 
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may  not  be  a  false  pretense,**  a  representatipn  as  to  ownership  may 
nevertheless  be  made  by  implication.  Thus,  where  one  not  the  ownw 
of  a  check  already  indorsed  in  blank  indorses  and  cashes  it,  at  the  same 
time  stating  that  he  got  it  from  the  mail,  he  may  be  found  guilty  of  a 
representation  of  ownership  amounting  to  a  faLae  pretense.**  A  for- 
tiori, one  who  falsely  and  knowingly  represents  that  he  owns  property 
which  he  mortgages  to  secure  a  loan  of  money  obtained  on  iba  faith 
of  such  representation,  may  be  convicted  of  the  crime  of  obtaining 
property  by  false  pretenses,**  though  there  ia  authority  to  the  effect 
that  where  the  circumstances  are  such  that  the  mortgagee  obtains  a 
good  title  and  hence  is  not  defrauded,  there  can  be  no  conviction.*' 
Some  statutes  expressly  prohibit  the  sale  of  land  by  a  person  who 
knows  that  he  has  not  title,  and  also  the  sale  of  land  twice.  But 
to  justify  a  conviction  for  the  statutory  offense  of  selling  land  twice 
it  ia  necessary  to  charge  and  prove  the  first  and  second  sales  as 
specified  in  the  statute,  and  that  the  second  sale  was  for  a  valuable 
consideration  and  was  made  fraudulentiy,  that  ia,  with  intent  to  de- 
fraud either  the  first  or  second  purchaser.  The  second  sale  ia  not 
deemed  fraudulent  if  made  pursuant  to  the  request  of  a  purchaser 
fully  informed  by  the  grantor  of  the  fact  and  tiie  tenor  of  the  first 
sale.** 

33.  Existence  of  Incumbrances. — ^According  to  the  weight  of 
authority  a  false  representation  as  to  the  nonexistence  of  incum- 
brances is  indictable  as  a  false  pretense,  and  it  is  no  defense  that  the 
prosecuting  witness  could  have  ascertained  the  falsity  of  the  r^re- 
sentation  by  an  examination  of  the  public  records.*'  There  ia,  how- 
ever, some  authority  to  the  effect  that  a  false  representation  as  to  the 
nonexistence  of  incumbrances  is  not  indictable  if  the  records  are 
accessible  to  the  person  to  whom  the  representation  is  made,  becaose 
the  representation  cannot  in  such  case  be  said  to  induce  the  action.** 
A  similar  conclusion  has  been  reached  with  reference  to  a  represent*- 
tion  as  to  the  nonexistence  of  incumbrances  made  by  a  borrower  a 
long  time  before,  and  not  for  the  purpose  of  obtaining  the  loan.** 
An  allegation  that  a  defendant  obtained  money  by  false  pretenses 
through  the  sale  of  property  represented  to  be  clear  when  in  fact  there 
was  a  mortgage  on  it  may  be  responded  to  only  by  proof  of  the 

12.  BInm  v.  State,  20  Tex.  App.  17.  Notes:  6  LJEtJL.(NJ3.)  371;  7 
578,  54  Am.  Rep.  530.  Ann.  Gas.  34.    See  supra,  par.  13,  as 

13.  Martina  v.  State,  17  Wyo.  319,    to  effect  of  victim's  negligence. 

98  Pac.  709,  22  L.R.A.(N.S.)   645.  18.  Com.  v.  Grady,  13  Bush.  (Ky.) 

14.  Morris  v.  State,  54  Fla.  80,  45  286,  26  Am.  Rep.  192,  dted  in  Com.  ▼. 
So.  456,  14  Ann.Caa.  285  and  note.  Beckett,  119  Ky.  817,  84  S.  W.  758, 

15.  SUte  V.  Matthews,  44  Kan.  596,  27  Ky.  L.  Rep.  265,  115  A  S.  E.  286, 
25  Pac.  36, 10  LJtA.  308.  See  supra,  68  L.R.A.  638.  See  supra,  par.  14, 
par.  11.  15. 

16.  People  v.  Qamett,  35  CaL  470,  19.  Doxey  r.  State,  47  Tex.  Grim. 
95  Am.  Dec.  125.  503,  84  S.  W.  1061,  U  Ann.  Cas.  830. 

850 


Digitized  by 


Google 


11  R.  C.  L.  FALSE  PRETENSES  $  34 

existence  of  a  valid  mortgage.  If,  for  instance,  the  mortgage  haa  been 
paid,  an  acquittal  follows  though  the  notes  and  mortgage  are  out- 
standing, uncanceled,  and  unreloased,  and  though  the  purchaser  may 
have  been  inconvenienced  thereby.  Even  in  the  absence  of  an  express 
averment  of  its  validity  the  mortgage  referred  to  must  be  understood 
to  be  a  valid  one,  though  it  might  be  possible  to  frame  a  good  informa- 
tion by  charging  the  defendant  with  selling  property  under  the  repre- 
sentation that  he  had  signed  no  instrument  purporting  to  encumber 
it  by  which  a  colorable  claim  of  lien  thereon  might  be  asserted,  whereas 
in  truth  he  had  executed  what  appeared  to  be  a  good  mortgage,  etc.** 
34.  Condition,  Quality,  and  Value;  Money. — ^The  rule  that  the 
representation  must  relate  to  a  fact  as  distinguished  from  matter  of 
mere  opinion  *  gives  rise  to  practical  difficulties  when  applied  to  the 
question  whether  a  misrepresentation  as  to  the  condition  or  quality 
of  an  article  is  a  false  pretense.  According  to  the  English  cases  a 
false  representation  as  to  the  constituents  or  substance  of  an  article 
comes  within  the  statute,  while  a  mere  representation  as  to  quality 
doe?  not.  But  apparently  the  American  decisions  do  not  generally 
make  this  distinction.  They  appear  to  recognize  the  fact  that  a 
representation  as  to  quality  may  be  a  representation  of  a  fact,  though 
in  some  instances  it  is  difficult  to  draw  the  line  between  fact  and 
opinion.  The  view  that  a  representation  as  to  quality  may  be  treated 
as  a  representation  of  fact  has  been  applied  to  a  representation  as  to 
the  quality  of  an  animal  sold  or  exchanged.  An  assertion  that  a 
horse  is  sound  is  an  assertion  of  a  material  fact,  and,  if  knowingly 
false,  is  indictable  as  a  false  pretense ;  *  and  the  same  has  been  held 
of  a  statement  that  a  horse  is  sound,  kind,  and  true,  when  it  is  not 
apparent  tliat  it  is  not,  and  immediately  afterward  it  appears  that  it 
is  utterly  worthless.*  A  statement  of  value  may  be  given  either  as  an 
opinion  or  as  a  statement  of  fact.  AH  the  authorities  agree  that  if  it 
is  given  as  an  opinion  it  cannot  be  regarded  as  a  foundation  for  an 
indictment.  But  if  it  is  made  as  an  existing  fact  with  knowledge  of 
its  falsity  it  becomes  a  false  pretense.  Whether  it  is  intended  as  an 
expression  of  opinion  or  as  a  statement  of  an  existing  fact  which  the 
speaker  intends  to  be  an  inducement  to  the  other  party,  is  therefore 
a  material  question  of  fact,  to  be  determined  by  the  jury.*  Paying 
or  exchanging  counterfeit  money  for  goods  constitutes  the  crime  of 
passing  counterfeit  money;  but  if  the  thing  passed  is  a  piece  of 
spurious  metal  about  the  size  of  a  current  coin,  representing  it  on  one 

20.  State  V.  Wilson,  73  Kan.  343,  41  Am.  Rep.  387  and  note;  State  t. 

84  Pac.  737,  117  A.  8.  R.  479.    See  Stone,  95  S.  C.  390,  79  S.  E.  108,  49 

supra,  par.  11.  L.R.A.(N.S.)  574  and  note. 

1.  See  supra,  par.  10.  8.  Watson  v.  People,  87  N.  Y.  661, 

2.  Com.  V.  Watson,  146  Ky.  83,  142  41  Am.  Rep.  397. 

8.  W.  200,  Ann.  Cas.  1913C  272  and       4.  People  y.  Jordan,  66  Cal.  10,  4 
note:  Watson  y.  People,  87  N.  Y.  561,  Pae.  773,  56  Am.  Rep.  73;  Williamii 
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side,  with  an  advertisement  on  the  other,  and  not  in  itself  purporting 
to  be  coin,  passing  it  as  a  coin  is  a  false  pretense,  provided  the  other 
requisites  to  the  crime  exist.'  So  also,  a  worthless  bill  purporting  to 
be  currency  constitutes  a  false  token,  and  ofifering  it  in  payment  may 
constitute  the  crime  of  false  pretense  though  no  express  representation 
of  its  genuineness  is  made.' 

35.  Validity  of  Check  or  Chose  in  Action. — ^At  common  law  one 
who  obtained  goods  by  means  of  a  check  on  a  bank  in  which  he  had 
no  funds  or  credit  could  not  be  prosecuted  for  cheating,  because  there 
was  in  such  case  no  false  public  token.''  But  under  the  modem  stat- 
utes relating  to  false  pretenses  and  swindling  the  drawer  of  such  a 
check  may  be  prosecuted  criminally  if  he  fraudulently  represents, 
either  by  words  or  conduct,  that  he  has  funds  on  deposit  or  credit  with 
the  drawee ;  *  and  it  is  unnecessary  to  show  that  the  defendant  is 
insolvent.*  As  to  whether  the  mere  drawing  and  the  delivery  of  a 
check  is  equivalent  to  a  representation  that  the  drawer  has  funds  or 
credit  in  the  bank  there  is  diversity  of  opinion.  One  view  is  that  it 
is  not  such  a  representation  as  will  sustain  a  charge  of  swindling ;  ** 
but  the  decided  weight  of  authority  is  to  the  contrary,**  Some 
courts  which  have  adopted  the  majority  view  are  more  guarded  in 
their  statement  of  the  rule,  holding  that  there  must  be  proof,  not 
only  of  the  absence  of  funds  out  of  which  the  check  could  be  paid, 
but  that  the  course  of  business  and  dealing  between  the  defendant  and 
the  bank  furnished  the  defendant  with  no  reasonable  ground  to 
believe  that  the  check  would  be  honored  or  paid  on  presentation.** 
One  court  has  reached  the  conclusion  that  upon  an  indictment  for 
obtaining  money  by  color  of  any  false  token  or  writing,  proof  might 
be  deemed  sufficient  to  warrant  conviction  where  it  tended  to  show 
that  the  defendant  presented  and  received  money  on  a  check  which 
he  knew  to  be  worthless  and  would  not  be  paid,  even  though  there 
was  no  affirmative  representation  as  to  its  validity  or  worth,  but  that 
where  there  is  a  positive  averment  in  the  indictment  of  a  false  pretense 

V.  State,  77  Ohio  St.  468,  83  N.  E.  802,  10.  Brown  v.  State,  37  Tex.  Grim. 

14  L.R.A.(N.S.)  1197  and  note.  104,  38  S.  W.  1008,  66  A.  S.  R.  794; 

5.  Note:  25  A.  S.  R.  391.  See  Blackwell  v.  State,  41  Tex.  Crim.  104, 
CouNTEBPEiTisG,  vol.  7,  p.  913.  51  S.  W.  919,  96  A.  S.  R.  778. 

6.  Com.  V.  Beckett,  119  Kv.  817,  11.  Barton  v.  People,  135  HI.  405, 
84  S.  W.  758,  27  Kv.  L.  Rep.  265,  115  25  N.  E.  776,  25  A.  S.  R.  375,  10 
A.  S.  R.  285,  68  L.R.A.  638.  L.R.A.  302;   State  v.  Hammelsv,  52 

7.  Williams  v.  Territory,  13  Aris.  Ore.  156,  96  Pac.  865,  132  A.  S.  R. 
27.    108   Pae.   24.3,   27    L.R.A.(N.S.)  686,  17  L.R.A.(N.S.)  244  and  note. 
10.32.     See  supra,  par.  4.  Notes:    27    L.R.A, (N.S.)    1032;    8 

8.  Brown  v.   State,  37  Tex,   Grim.  Ann.  Gas.  1069;  14  Ann.  Gas.  510. 
104,  38  S.  W.  1008,  66  A.  S.  R,  794.  See  also  Checks,  vol,  5,  p.  483. 

Note:  10  L.R.A.  304.  12.  State  v.   Foxton,  166   la.   181, 

9.  State  V.  McCormiok,  57  Kan.  440,  147  N.  W,  347,  62  L.R.A, (N,S.)  91». 
46  Pac.  777,  57  A.  S.  R.  34L 
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in  regard  to  a  particular  matter,  the  charge  must  be  proved  as  alleged, 
and  the  mere  presentation  of  a  check  is  not  a  pretense  that  there  is 
money  in  the  bank  upon  which  it  is  drawn.**  The  statutes  of  some 
jurisdictions  ex  vi  termini  make  it  a  crime  for  a  person  to  obtain 
property  by  drawing  a  check  on  a  bank  in  which  he  has  no  funds 
to  meet  it  with  intent  to  defraud.  Such  a  statute  violates  a  con- 
stitutional prohibition  of  imprisonment  for  a  debt.  It  has  been 
decided,  however,  that  though  the  intent  to  defraud  may  be  inferred 
from  the  facts  and  circumstances  of  the  case,  it  is  erroneous  to  instruct 
that  the  law  presumes  an  intent  to  defraud  when  a  man  issues  a^check 
on  a  bank  in  which  he  has  no  funds  to  meet  it.**  Obtaining  money 
on  a  check  on  a  bank  in  which  the  drawer  never  had  funds  or  which 
he  had  no  reason  to  believe  would  honor  his  check,  is  within  a  statute 
making  it  a  felony  to  obtain  money  by  the  use  of  any  false  or  bogus 
check.*'  And  a  postdated  check  is  within  the  operation  of  a  statute 
providing  punishment  for  anyone  who  wilfully,  with  intent  to  defraud, 
draws  a  check  or  draft  on  a  bank  for  payment  of  money,  knowing 
that  he  has  no  funds  or  credit  with  which  to  meet  it  on  presentation. 
It  is  essential,  of  course,  that  there  should  be  on  the  part  of  one  giving 
the  check  or  draft  both  present  knowledge  of  the  insufficiency  of  funds 
and  absence  of  credit  with  the  bank,  and  an  intent  to  defraud,  but 
no  reason  is  apparent  why  both  of  these  elements  may  not  ex^  as 
well  in  the  case  of  a  postdated  check  or  draft  as  in  the  case  of  one 
bearing  the  date  of  its  delivery.*'  However,  under  the  general  stat- 
utes relating  to  false  pretenses  there  are  decisions  to  the  effect  that  the 
giving  of  a  worthless  postdated  and  post-payable  check  will  not  sus- 
tain a  conviction,  because  the  giving  of  such  a  check  does  not  amount 
to  a  pretense  that  the  drawer  has  funds  in  the  bank  on  the  date  the 
check  is  issued,  but  at  most  is  merely  a  representation  that  at  a  future 
date  sufficient  funds  to  meet  it  will  be  in  the  hands  of  the  drawee.*' 
For  tiie  similar  reason  that  it  relates  to  an  intent  to  do  something  in 
the  future,  it  has  been  decided  that  securing  property  for  a  check 
which  the  maker  represents  is  good  and  will  be  paid,  when  he  in  fact 
intends  to  stop  payment  on  it,  does  not  render  him  guilty  of  obtain- 
ing property  by  false  pretenses,  within  a  statute  making  punishable 
any  person  who,  by  any  false  pretense,  obtains  from  any  other  person 
any  valuable  thing  with  intent  to  cheat  or  defraud.**  So,  a  statement 
by  the  drawer  that  the  check  is  not  collectable  may  have  the  effect 

18.  Maxey  v.   State,  85  Ark.  499,  636,  126  Pac.  479,  43  L.RA,(N.S.) 

108  S.  W.  1135,  14  Ann.  Cas.  509.  667. 

14.  State  V.  Pilling,  53  Wash.  464,  17.  Brown  v.  State,  166  Ind.  85,  76 
102  Pac.  230, 132  A.  S.  R.  1080.  N.  E.  881,  8  Ann.  Cas.  1068  and  note; 

15.  Williams  v.  Territory,  13  Ariz.  State  v.  Ferris,  171  Ind.  562,  86  N. 
27.  108  Pac.  243,  27  L.R.A.(N.S.)  E.  993,  41  L.R.A.(N.S.)  173  and  note. 
1032.  18.  People  v.  Orris,  52  Colo.  244, 

16.  People   V.    Bercovitz,   163    Cal.  121  Pac.  163,  41  L.R.A.(N.S.)  170. 
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of  relieving  him  from  criminal  responsibility.**  A  person  who,  with 
intent  to  defraud,  obtains  money  by  representing  that  a  claim  which 
he  knows  to  be  false  is  a  valid  one  may  be  convicted  of  obtaining 
money  by  false  pretenses.  This  question  has  arisen  in  connection  with 
claims  against  public  corporations.  And  it  may  be  pointed  out  that 
on  the  issue  whether  the  accused  has  obtained  money  on  a  false 
representation  or  pretense,  it  is  immaterial  that  the  alleged  false 
claim,  on  which  the  money  was  received,  was  not  perfect  or  legal  in 
form.  On  these  principles  it  has  been  held  that  one  who  makes  out 
and  files  a  claim  against  a  county  for  services  for  which  he  has  already 
been  paid,  thereby  receives  a  supervisor's  check  therefor  and  procures 
its  payment  to  him  by  the  county  treasurer,  is  guilty  of  obtaining 
money  under  false  pretenses,  regardless  of  whether  the  supervisors 
knew  of  or  participated  in  the  fraud,  the  supervisor  not  being  deemed 
the  agent  of  the  county  to  such  extent  that  his  knowledge  is  imputable 
to  the  county  in  such  a  case.'* 

rv.  Pkosecutions 

In  General 

36.  Venue. — Within  the  rule  that  a  crime  must  be  prosecuted  in 
the  jurisdiction  where  it  is  committed,*  a  prosecution  for  criminal 
false  pretenses  must  be  had  in  the  county,  district,  or  state  where  the 
offense  was  consummated  by  the  obtaining  of  the  property,  even 
though  the  inducing  pretenses  were  made  elsewhere  '  and  the  con- 
summation by  delivery  of  the  property  was  efifected  through  the 
instrumentality  of  an  innocent  agent,  without  the  personal  presence 
of  the  principal.*  So,  on  the  theory  that  delivery  to  a  carrier  is  de- 
livery to  the  consignee's  agent,  and  that  the  title  passes  subject  only 
to  the  right  of  stoppage  in  transitu,*  it  has  frequently  been  held  that 
where  property  has  been  delivered  to  a  carrier  to  be  transported  to  the 
defendant  in  another  state  the  venue  must  be  laid  in  the  jurisdiction 
where  such  delivery  was  made.'    This  view,  however,  has  been  disap- 

19.  State  V.  Miller,  47  Ore.  562,  85  Tuyl,  1  Meto.  (Ky.)  1,  71  Am.  Dec. 
Pae.  81,  6  L.R.A.(N.S.)  365.  455;  Bates  v.  State,  124  Wis.  612, 103 

20.  State  v.  Talley,  77  S.  C.  99,  57  N.  W.  251,  4  Ann.  Cas.  365  and  note. 
S.  E.  618,  122  A.  S.  R.  559, 11  L.R.A.  Notes:  25  A.  S.  R.  384;  8  Eng.  Rnl. 
(N.S.)  938.  Cas'.  147. 

1.  See  Crimikal  Law,  vol.  8,  p.  98       See  generally,  YnniB. 

et  seq.  3.  People  t.  Adams,  3  Denio   (N. 

2.  Connor  v.  State,  29  Fla.  455,  10   Y.)  190,  45  Am.  Dec.  468. 

So.  891,  30  A.  S.  R.  126;  Graham  v,  4.  See  Carwers,  vol.  4,  p.  941  et 

I'eople,  181  111.  477,  55  N.  E.  179,  47  seq.    See  also  Sales. 

L.R.A.  731;  Stewart  v.  Jessup,  51  Ind.  B.  Norris  v.  SUtc,  25  Ohio  St.  217, 

413.  19  Am.  Rep.  73.0;  State  v.  Smith,  18  Am.  Rep.  291. 

36-2  la.  3.36,  144  N.  W.  32,  49  L.R.A.  Notes:  49  L.R.A.(N.S.)  835;  4  Anik 

(X.S.)   834  and  note;  Com.  v.  Van-  Cas.  369. 
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proved  in  «  case  involving  a  false  financial  statement  mailed  from 
one  state  to  another,  followed  by  an  interstate  shipment;  the  buyer 
being  held  indictable  in  the  state  where  the  goods  were  delivered  to 
him  by  the  carrier.*  Where  instruments  for  the  payment  of  money 
are  sent  by  mail,  even  greater  difficulties  are  presented.  There  is 
authority  to  the  effect  that  under  the  rule  that  the  crime  of  obtaining 
money  by  means  of  false  representations  is  committed  where  the  money 
is  obtained,  the  court  ha^  no  jurisdiction  where  it  is  shown  that  defend- 
ant procured  a  draft  to  be  sent  to  and  paid  at  a  bank  outside  the  state.' 
Borne  of  the  cases  proceed  on  the  theory  that  where  a  person  is  indicted 
for  obtaining  a  draft  by  representations  made  in  one  county,  and  it 
appears  that  the  draft  was  mailed  in  another,  the  person  from  whom 
the  draft  was  obtained  having  surrendered  possession  of  it  by  placing 
it  in  the  poet  office,  addressed  to  the  person  obtaining  the  money,  the 
post  office  department  is  deemed  to  be  the  agent  of  the  person  receiv- 
ing it,  in  the  same  way  that  a  common  carrier  would  have  been  hia 
agent  if  the  draft  had  been  given  to  it  for  delivery  to  him,  and  that 
therefore  the  defendant  should  be  prosecuted  in  the  jurisdiction  where 
the  draft  was  mailed.'  On  the  ottier  hand,  it  has  been  decided  that 
the  courts  of  a  county  in  which  a  letter  containing  false  representations 
was  written,  and  in  which  a  check  obtained  in  consequence  thereof  was 
deposited  in  a  bank  to  the  defendant's  credit,  have  jurisdiction  of  a 
prosecution  for  obtaining  money  by  false  pretenses,  the  crime  having 
been  committed  partly  in  that  county,  though  the  check  was  mailed 
from  another  state  and  drawn  upon  a  bank  in  another  county.*  Where 
the  crime  is  begun  and  ended  in  different  districts  the  defendant  may, 
under  the  statutes  of  some  states,  be  prosecuted  in  either  district.** 
An  attempt  is  committed  at  the  place  where  the  effort  to  get  the 
property  was  made.** 

37.  Victim's  Illegal  Purpose  as  Defense. — ^In  several  jurisdictions 
there  are  cases  which  hold  that  the  illegal  intent  of  the  prosecutor  is 
a  defense.  This  holding  is  based  in  part  on  the  language  of  the 
preamble  of  the  English  statute  of  30  Geo.  11,  chap.  24,  of  which  the 
statutes  of  some  states  are  substantially  transcripts,  which  recites  that 
ill-disposed  persons  had,  by  various  subtle  stratagems,  fraudulently 
obtained  divers  sums  of  money,  ete.,  to  the  great  injury  of  industrious 
families,  and  to  the  manifest  prejudice  of  trade  and  credit,  ete.  From 
this  it  was  concluded  that  the  design  of  the  law  was  to  protect  those 
who,  for  some  honest  purpose,  were  induced,  on  false  and  fraudulent 

6.  Com.  v.  Schmnnk,  207  Ps.  St       Note:  49  LJl.A.(N.S.)  837. 

544,  56  Atl.  1088,  99  A.  S.  B.  801.  9.  State  v.  Smith,  162  la.  336,  144 

7.  Bates  v.  State,  124  Wis.  612,  103    N.  W.  32,  49  L.R.A.(N.S.)  834. 

N.  W.  261,  4  Ami.  Cas.  366.  10.  Notes:  49  L.RJL.(N.S.)  838;  4 

8.  State  V.  Briggs,  74  Kan.  377,  86   Ann.  Cas.  369. 

Pac.  447,  10  Ann.  Cas.  904,  7  L.R.A.       11.  Note:  44  A.  S.  R.  83. 
(N.S.)  278. 
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representations,  to  give  credit  or  part  with  property  to  another,  and  not 
to  protect  those  who  parted  with  their  goods  for  unworthy  or  illegal 
purposes.  These  cases  have,  moreover,  applied  to  prosecutions  for 
obtaining  property  by  false  pretenses  the  rule  prevailing  in  civil  euits 
that  neither  the  law  nor  public  policy  designs  to  protect  rogues  in 
their  dealings  with  each  other  or  to  insure  fair  dealing  and  truthful- 
ness, as  between  each  other,  in  their  dishonest  practices.^*  These 
doctrines,  however,  have  been  repudiated  in  some  jurisdictions,  either 
by  decisions  or  statute.  They  have  likewise  been  severely  criticised 
in  other  jurisdictions  on  the  ground  that  they  failed  to  observe  the 
distinction  between  a  suit  inter  partes  and  an  indictment  for  a  viola- 
tion of  the  criminal  law.  The  offense  of  obtaining  money  or  other 
property  by  false  pretenses  is  committed  against  the  public  and  not 
against  the  individual,  and  there  is  no  principle  of  law  that  will  bar 
the  state  from  prosecuting  a  criminal  because  some  other  person  is  a 
particeps  criminis.  According  to  the  weight  of  authority,  it  is  there- 
fore no  defense  to  a  criminal  prosecution  for  obtaining  property  by 
false  pretenses  or  confidence  game,  that  the  prosecuting  witness  him- 
self, in  the  very  transaction  of  which  he  complains,  was  guilty  of  an 
intent  to  defraud  the  defendant  or  another,  or  to  violate  some  law.** 
38.  Instructions;  Punishment. — Where  an  instruction  in  a  prose- 
cution for  obtaining  money  under  false  pretenses  requires  the  jury  to 
find  every  essential  fact  necessary  to  constitute  the  offense  with  which 
the  defendant  is  charged,  there  is  no  necessity  of  any  further  definition 
of  the  crime,  as  "false  pretenses"  and  "false  representations"  are  not 
technical  terms.**  So,  on  a  prosecution  for  cheating  by  false  pretenses, 
an  instruction  using  the  word  "falsely,"  in  connection  with  "represen- 
tations" made,  is  not  erroneous,  if  it  manifestly  means  something  more 
than  "mistakenly,"  or  "untruly,"  and  must  have  been,  in  the  light 
of  other  instructions,  so  understood  by  the  jury.*'  Where  the  evi- 
dence warrants,  it  is  the  duty  of  the  court  to  instruct  that  if  the 
misrepresentation  was  not  an  inducing,  controlling  motive  with  the 
prosecutor  to  part  with  the  property,  there  should  not  be  a  conviction. 
Therefore,  instructions  omitting  all  proper  reference  to  the  testimony 
of  the  prosecutor  tending  to  show  that  he  was  not  influenced  in  part- 
ing with  the  property  by  the  representation  of  the  accused,  and  in 

12.  State  V.  Crowley,  41  Wis.  271,   85,  86  S.  W.  758,  13  Ann.  Caa.  561 
22  Am.  Rep.  719.  and  note. 

Notes:    17    L.R.A.(N.S.)    278;    13  Note:  17  L.R.A.(N.S.)  276  et  seq. 

Ann.  Cas.  564.  14.  State  v.  Keyes,  196  Mo.  136,  93 

13.  In  re  Cummins,  16  Colo.  451,  S.  W.  801,  7  Ann.  Cas.  23,  6  LJI.A 
27   Pac.   887,  25   A.   S.   R.   291,   13  (N.S.)  369. 

L.R.A.  752;  Horton  v.  State,  85  Ohio       15.  State  v.  Brady,  100  la.  191,  69 
St.  13,  96  N.  E.  797,  Ann.  Cas.  1913B   N.  W.  290,  62  A.  S.  B.  560,  36  L.R.A. 
90  and  note,  39  L.R.A.(N.S.)  423  and   693. 
note;  Lovell  v.  State,  48  Tex.  Crim. 
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effect  excluding  that  evidence  from  the  consideration  of  the  jury, 
has  been  held  erroneous  as  being  misleading.*'  But  where  the  jury 
are  instructed  that  they  must  find  that  the  prosecuting  witness  has 
been  cheated  and  swindled  in  the  transaction  out  of  which  the  prose- 
cution grows,  it  is  unnecessary  to  tell  them  specifically  that  they 
must  find  that  the  thing  sold  was  not  worth  the  amount  paid  for  it.*^ 
Elsewhere  is  discussed  the  question  as  to  what  punishments  are  so 
severe  or  excessive  as  to  come  within  the  constitutional  prohibitions  of 
cruel  and  unusual  punishments.**  It  may,  however,  be  pointed  out 
that  in  prosecutions  for  obtaining  property  by  false  pretenses  large 
fines  and  comparatively  long  sentences  have  been  upheld  as  not  being 
excessive,  notwithstanding  the  fact  that  the  value  of  the  property 
obtained  by  means  of  the  crime  was  small.** 

Indictment 

39.  In  General. — An  indictment  for  obtaining  property  by  false 
pretenses  is  sufficient  if  the  language  used  is  such  that  it  designates 
the  person  charged  and  indicates  to  him  the  crime  of  which  he  is 
accused.**  It  must,  however,  have  that  degree  of  certainty  and  pre- 
cision which  will  fully  inform  the  accused  of  the  special  character 
of  the  charge  against  which  he  is  called  on  to  defend,  and  will  enable 
the  court  to  determine  whether  the  facts  alleged  on  the  face  of  the 
indictment  are  sufficient  in  the  contemplation  of  law  to  constitute 
a  crime,  so  that  the  record  may  stand  as  a  protection  against  further 
prosecution  for  the  same  alleged  offense.*  It  must  aver  all  the  material 
elements  of  the  offense,'  and  hence  must  show  what  the  false  pre- 
tenses were;  that  they  were  made  or  authorized  by  the  defendant; 
that  they  were  false  and  fraudulent,  and  deceived  the  prosecutor; 
and  what  was  obtained  by  and  under  them ;  or,  as  differently  expressed, 
it  must  set  out  the  pretenses  and  the  scienter,  and  that  by  means  of 
the  pretenses,  which  were  false,  the  defrauded  party  was  induced  to 
part  with  the  property  described.'  Generally,  it  is  sufficient  to  follow 
the  language  of  the  statute,  without  averring  that  the  pretenses  were 
feloniously  made.^    So,  though  there  is  some  authority  to  the  oon- 

16.  Woodbnry  v.  State,  69  Ala.  242,  1.  State  t.  Blizzard,  70  Md.  385,  17 
44  Am.  Kep.  515.  Atl.  270,  14  A.  S.  R.  366. 

17.  People   V.    Donaldson,   255   HI.  2.  Horton  v.  State,  85  Ohio  St.  13, 
19,  99  N.  E.  62,  Ann.  Cas.  1913D  90.  96  N.  E.  797,  Ann.  Caa.  1913B  90, 

18.  See  CsiMmAL  Law,  vol.  8,  p.  39  L.R.A.(N.S.)  423.    See  snpra,  par. 
262  et  seq.  7  et  seq.,  as  to  elements. 

19.  Notes:  35  L.R.A.  571;  19  Ann.  8.  Note:  25  A.  S.  R.  384. 

Cas.  729.  4.  State  v.  Switzer,  63  Vt  804,  22 

20.  State  v.  Toney,  81  Ohio  St.  130,   Atl.  724,  25  A.  S.  R.  789. 
90  N.  E.  142,  18  Ann.  Cas.  395.     See 

generally,  JxjaantxsrB  and  ImuRUA- 
noNS. 
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trary,  an  indictment  for  obtaining  money  by  means  of  a  confidence 
game  has  been  held  to  be  sufficient  if  couched  in  the  language  of  the 
statute.* 

40.  Parties. — ^The  indictment  is  not  invalidated  by  the  fact  that  it 
charges  the  several  acts  constituting  the  offense  to  have  been  com- 
mitted by  the  defendant  in  some  particular  capacity,  such  as  a  mer- 
chandise broker.  Such  an  allegation  may  be  treated  as  surplusage; 
and  the  same  is  true  of  an  allegation  that  the  defendant  received  and 
obtained  possession  of  the  property  in  his  capacity  as  a  merchandise 
broker.*  In  some  jurisdictions  it  is  provided  by  statute  that  it  is 
sufficient  to  allege  that  the  accused  did  the  acts  with  an  intent  to 
defraud  without  alleging  an  intent  to  defraud  any  particular  person. 
Such  statutes  dispense  with  the  necessity  of  alleging  the  name  of  the 
person  defrauded.'  But  in  the  absence  of  such  a  statute  it  is  generally 
held  that  the  indictment  must  state  the  name  of  the  individual  alleged 
to  have  been  defrauded  by  the  pretenses.  The  rule  seems  to  be  based 
on  the  right  of  an  accused  to  be  given  notice  of  all  of  the  particulars 
of  the  crime  charged  and  on  the  reasoning  that  if  the  name  of  the 
person  defrauded  is  not  given  the  indictment  is  indefinite  and  vague 
and  therefore  insufficient.  Where  a  corporation  is  defrauded  it  is 
sufficient  to  name  it,  without  designating  any  particular  individual 
to  whom  the  representation  was  made.* 

41.  Pretense. — In  some  states  there  are  statutes  dispensing  with 
the  necessity  of  stating  the  false  pretenses  intended  to  be  relied  on.* 
But  in  the  absence  of  statute,  the  indictment  must  state  what  the 
false  pretenses  are,  and  must  allege  them  in  such  terms  that  the 
court  can  determine  whether  or  not  the  crime  is  within  the  stat- 
ute, and  also  with  such  certainty  that  the  defendant  can  ascertain 
whether  they  constitute  an  indictable  offense  or  not.  However,  if 
an  indictment  sets  out  the  false  pretenses  with  such  certainty  aa 
clearly  to  bring  them  within  the  statute,  it  is  not  essential  that  all 
the  details  of  the  fraud  should  be  stated.**  It  is  essential  that  the 
indictment  should  show  that  the  false  pretense  related  to  a  past  event, 
or  a  fact  having  a  present  existence,  and  not  to  something  to  happen 
in  the  future,  whether  in  the  nature  of  a  promise  or  not;  but  an 
indictment  alleging  several  matters  as  false  pretenses,  some  of  which 
have  a  present  existence,  is  not  bad  for  the  reason  that  one  of  the 

8.  Note:  134  A.  S.  R.  365.  Pac.  230,  132  A.  S.  R.  1080. 

6.  Com.  V.  Jeffries,  7  Allen  (Mass.)        Note:  17  Ann.  Cas.  624. 

548,  83  Am.  Dec.  712.  8.  Bailey  v.  State,  159  Ala.  4^  48 

7.  State  v.   Blizzard,   70  Md.  385,   So.  791,  17  Ann.  Cas.  623  and  note, 
17  Atl.  270,  14  A.  S.  R.  366:  State  v.    See  infra,  par.  44. 

Salisbury  Ice,  et«.,  Co.,  166  N.  C.  366,       9.  State  v.  BUzzard,  70  Md.  385,  IV 
81  S.  E.  737,  52  L.R.A.(N.S.)   216:    Atl.  270,  14  A.  S.  R.  366. 
State  V.  Pilling,  53  Wash.  464,  102       10.  Note:  25  A.  S.  R.  384  et  .seq. 
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pretenses  alleged  relates  to  something  to  be  done  in  the  future,**  It 
has  frequently  been  held  to  be  essential  to  the  validity  of  the  indict- 
ment that  it  should  contain  a  distinct  and  specific  averment  that  the 
pretenses  charged,  or  some  of  them,  are  false  in  fact.*'  There  may 
be  a  state  of  facts  where  it  would  not  be  apparent  upon  their  mere 
recital  that  they  alone  were  capable  of  defrauding,  and,  in  jurisdic- 
tions where  the  pretenses  are  required  to  be  capable  of  defrauding, 
it  may  be  the  better  practice  in  such  cases  to  aver  that  they  were 
'capable  of  defrauding,  as  well  as  did  defraud,  the  prosecutor.  But 
where  the  facts  recited  show  upon  their  face  that  they  were  capable 
of  defrauding,  and  it  is  charged  that  the  defendant  by  them  did 
intentionally  and  wickedly  defraud  the  prosecuting  witness,  it  is 
useless  to  charge  specifically  that  they  were  capable  of  defrauding.** 

42.  Intent  to  Defraud  and  Knowledge  of  Falsity. — The  indict- 
ment should  allege  the  fraudulent  character  of  the  representations.** 
So,  an  indictment  for  obtaining  a  signature  to  a  note  by  means  of  false 
pretenses  must  allege  that  such  signature  was  obtained  with  design 
to  defraud.**  It  is  also  essential  that  the  indictment  should  allege  that 
the  defendant  made  the  pretenses  with  a  knowledge  of  their  falsity.** 
This  rule  has  been  carried  even  to  the  extent  of  holding  that  an 
allegation  characterizing  the  representation  as  both*false  and  fraud- 
ulent is  not  equivalent  to  an  allegation  that  the  representation  wa.s 
knowingly  false,  and  that  such  an  indictment  is  defective  notwith- 
standing the  fact  that  the  statute  does  not  use  the  word  "knowingly."  *' 

43.  Means  Used. — Where  a  written  instrument  is  only  a  step  in 
the  transaction  or  an  incident  of  the  oEfense,  a  particular  description 
thereof  is  unnecessary.**  Similarly,  where  an  application  for  a  loan 
is  a  mere  incident  in  the  transaction  between  the  parties,  it  is  even 
unnecessary  to  allege  whether  the  application  was  written  or  oral.** 
Where  the  indictment  is  based  on  a  written  instrument,  there  is  some 
conflict  as  to  whether  the  instrument  must  be  set  out.  Some  cases 
hold  that  where  the  injured  person  parted  with  his  property  by  means 
of  a  contract  with  the  accused,  the  indictment  must  set  out  or  show 
the  contract.*"    In  other  cases  the  rule  is  stated  to  be  that  whenever 

11.  Notes:    25   A.    S.    R.   385;    10   par.   12  et  seq.,   as   to  necessity   of 
L.R.A.  305.  plausibility,  etc.,  of  pretense. 

12.  Horton  v.  State,  85  Ohio  St.  13,       14.  Note:  25  A.  S.  R.  384. 

96  N.  E.  797,  Ann.  Cas.  1913B  00,  39  15.  State  v.  Switzer,  63  Vt.  604,  22 

L.R.A.(N.S.)   423;  Tyler  v.  State,  2  Atl.  724,  25  A.  S.  R.  789. 

Humph.  (Tenn.)  37,  36  Am.  Dec..  298;  16.  Note:  25  A.  S.  R.  384. 

Rex  V.  Perrott,  2  M.  &  S.  379, 15  Rev.  17.  Doxey  v.  State,  47  Tex.  Crim. 

Rep.  2S1,  8  Eng.  Rul.  Cas.  116.  503,  84  S.  W.  1061, 11  Ann.  Cas.  830. 

Notes:  25  A.  S.  R.  384;  10  L.R.A.  18.  Note:  11  Ann.  Cas.  834. 

805.  19.  State  v.  Briggs,  74  Kan.  377,  86 

13.  Cora.  V.  Beckett,  119  Ky.  817,  84  Pac.  447,  10  Ann.  Cas.  904,  7  luR.A. 
8.  W.  758,  27  Ky.  L.  R«p.  265, 115  A.  (N.S.)  278. 

8.  R.  285,  68  L.R.A.  638.    See  supra.       20.  Note:  27  L.E.A.(N.S.)  368. 
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a  written  instrument  forms  the  basis  of  the  charge  the  instrument 
should  be  set  out  in  full.  But  even  under  this  rule  there  may  be 
cases  where  it  will  be  necessary  to  set  out  only  part  of  the  writing, 
that  is,  such  part  as  is  pertinent  to  the  issue  and  shows  the  whole  of 
the  representation  made  to  induce  the  prosecuting  witness  to  part 
with  his  property.  All  that  this  rule  requires  is  that  where,  in  a 
prosecution  for  swindling,  a  written  instrument  is  relied  on  as  con- 
taining the  false  representations  by  which  the  swindling  was  accom- 
plished, the  entire  instrument  must  be  set  out  in  the  indictment  where 
that  is  essential  to  show  the  Ixue  purpose  with  which  the  instrument 
was  written.*  Moreover,  the  necessity  of  setting  out  the  instrument 
is  sometimes  denied.'  It  is  also  held  that  where  the  money  or  prop- 
erty is  obtained  by  the  use  of  a  false  or  defective  written  instrument, 
it  is  not  essential  that  its  tenor  should  be  stated  at  length,  but  it  must 
be  set  out  with  sufficient  precision  to  indicate  its  nature  and  contents.* 
In  an  indictment  for  obtaining  goods  by  false  pretenses,  charging 
that  the  accused,  by  falsely  representing  that  he  had  money  in  bank, 
thereby  induced  another  to  accept  a  check  in  payment  for  goods  sold 
and  delivered,  a  further  averment,  characterizing  the  check  issued  as 
"a  false  token"  or  "a  false  writing"  may  be  disregarded  as  surplusage, 
as  it  neither  add^to  nor  detracts  from  the  material  allegation  charging 
the  gist  of  the  offense.*  Under  a  statute  expressly  providing  that  the 
indictment  shall  be  sufficient  if  it  charges  the  obtaining  of  money 
by  means  of  a  confidence  game,  an  indictment  so  charging  is  sufficient, 
without  alleging  the  devices  by  means  of  which  the  game  wa.s  prac- 
ticed.    Such  a  statute  has  been  declared  constitutional.* 

44.  Thing  Obtained;  Ownership. — It  is  laid  down  by  many  authori- 
ties that  in  indictments  for  obtaining  goods  under  false  pretenses  the 
property  should  be  described  with  as  much  accuracy  and  particularity 
as  in  indictments  for  larceny.'  The  property  should  be  described,  at 
least  in  part,  with  such  certainty  as  to  enable  the  jury  to  decide 
whether  the  chattel  proved  to  have  been  obtained  is  the  same  as  that 
upon  which  the  indictment  was  founded.'  Even  under  a  statute  pro- 
viding that  in  indictments  for  obtaining  by  false  pretenses  any  instru- 
ment it  shall  be  sufficient  to  describe  such  instrument  by  any  name 
or  designation  by  which  the  same  may  be  usually  known,  or  by  the 
purport  thereof,  without  setting  out  a  copy  or  facsimile  thereof,  or 

1.  Doxey  v.  State,  47  Tex.  Grim.  55  N.  E.  179,  47  L.E.A.  731 ;  People  v. 
503,  84  S.  W.  1061,  11  Ann.  Gas.  830  Clark,  266  111.  14,  99  N.  E.  866,  Ann. 
and  note.  Gas.  1913E  214. 

2.  Note :  11  Ann.  Gas.  833.  6.  In  re  Waterman,  29  Nev.  288,  89 

3.  Note:  25  A.  S.  R.  385.  Pac.  291,  13  Ann.  Gaa.  926,  U  L.RA. 

4.  Barton  v.  People,  135  lU.  405,  25  (N.S.)  424. 

N.  E.  776,  25  A.  S.  R.  375,  10  L.R.A.       Note:  25  A.  S.  R.  386. 

302.  7.  State  v.  Kube,  20  Wia.  217,  91 

5.  Graham  v.  People,  181  111.  477,   Am.  Dec.  390. 
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otherwise  describing  the  same,  it  has  been  decided  that  the  purport 
or  other  proper  designation  of  the  instrument  should  be  given,  so 
that  there  may  be  no  mistake  as  to  the  identification  of  the  instrument 
described  with  that  produced  in  evidence.*  But  it  is  otherwise  under 
a  statute  providing  that  in  an  indictment  for  obtaining  money  by  false 
pretenses  it  shall  be  sufficient  to  charge  the  obtaining  of  money  with- 
out any  other  words  of  description  whatever.  Money  is  a  thing  so 
well  understood  that  the  legislature  may  provide  that  where  a  person 
is  accused  of  obtaining  it  by  criminal  means,  unnecessary  and  im- 
material particulars  further  identifying  the  subject  of  the  crime  may 
be  omitted  from  the  indictment*  When  the  punishment  does  not 
depend  on  the  value  of  the  property  obtained,  no  allegation  as  to 
value  is  required."  At  any  rate,  there  is  a  sufficient  sJlegation  of 
value,  where  the  property  is  described  as  a  package  of  money  con- 
taining a  certain  sum  of  dollars  in  bank  bills,  because  bank  bills 
which  are  current  as  a  medium  of  exchange  are  money,  and  the 
allegation  is  equivalent  to  one  that  the  package  contained  bank  bills 
to  the  amount  of  the  specified  number  of  dollars,  which  passed  current 
as  money.'*  It  has  been  held  that  a  direct  allegation  as  to  the  owner- 
ship of  the  property  obtained  is  unnecessary,  and  that  it  is  sufficient  if 
from  the  entire  indictment  it  appears  to  whom  the  property  belonged.** 
But  the  numerical  weight  of  authority  is  to  the  effect  that  in  the 
absence  of  statute  the  indictment  must  allege  directly  and  distinctly 
the  ownership  of  the  property  obtained,  or  state  some  legal  excuse  for 
omitting  that  averment.  The  purpose  of  this  requirement  has  been 
said  to  be  to  enable  the  defendant  to  plead  an  acquittal  or  conviction 
on  such  an  indictment  in  bar  to  a  subsequent  prosecution  in  respect 
to  the  same  matter.*'  Where  the  possession  was  obtained  from  an 
agent  or  bailee,  it  is  usually  deemed  proper  to  allege  ownership  in 
him,**  but  there  is  authority  to  the  effect  that  the  ownership  may 
be  laid  in  the  principal,*'  and  it  has  also  been  held  that  an  allegation 
of  ownership  in  an  agent  is  not  sustained  by  proof  of  ownership  in 
the  principiJ.*' 

45.  Transfer  and  Relation  of  Pretense  Thereto. — The  indictment 
is  fatally  defective  if  it  fails  to  allege  that  the  defendant  obtained 
directly  or  indirectly  from  the  person  alleged  to  have  been  defrauded 

8.  State  V.  Blizzard,  70  Md.  385,  17  70  Md.  385,  17  Atl.  270,  14  A.  S.  R. 
Atl.  270, 14  A.  S.  R.  366.  366;  Territory  v.  Hubbell,  13  N.  M. 

9.  People  V.  Clark,  256  111.  14,  99  579,  86  Pac.  747,  13  Ann.  Cas.  848 
N.  E.  866,  Ann.  Cas.  1913E  214.  and  note. 

10.  Note:  25  A.  S.  R.  386.  Note:  25  A.  S.  R.  386. 

11.  State  V.  Kube,  20  Wis.  217,  91  14.  Note:   22  L.R.A.(N.S.)   645  et 
Am.  Dec.  390.  seq. 

12.  Note:  13  Ann.  Cas.  849.  15.  Note:  25  A.  8.  R.  386. 

13.  Thompson  v.  People,  24  111.  60,  16.  Martins  v.  State,  17  Wyo.  319, 
76  Am.  Dec.  733;  State  ».  Blizzard.  98  Pao.  709,  22  L.R.A.(N.S.)  646. 
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or  from  any  one  else  any  money  or  thing  of  value.*'  It  has  been 
said  that  an  allegation  that  the  person  defrauded  was,  by  reason  of  and 
in  reliance  upon  the  false  pretenses  of  the  defendant,  induced  to  part 
with,  and  did  part  with,  the  ownership  of  the  property  to  the  defend- 
ant, is  not  the  equivalent  of  an  allegation  that  the  defendant  obtained 
the  property.*^  But  an  allegation  that  the  defendant  obtained  the 
signature  to  a  note  by  means  of  false  pretenses  implies  a  further 
allegation  of  the  delivery  of  the  note  to  him."  It  has  been  decided 
that  an  indictment  for  obtaining  money  by  means  of  false  pretenses, 
which  alleges  that  such  pretenses  were  made  in  a  certain  county,  but 
fails  to  state  where  the  money  was  obtained,  is  insufficient,  and  that 
an  indictment  for  obtaining  money  by  means  of  false  pretenses  alleged 
to  have  been  made  in  one  or  two  places,  followed  by  the  use  of  the 
phrase  "then  and  there"  in  charging  the  obtaining  of  the  money,  is 
insufficient  and  uncertain  as  to  the  jurisdictional  locality  where  the 
money  was  obtained  and  the  crime  committed."  The  indictment 
must  also  charge  in  terms  that  the  property  was  acquired  by  means 
of  the  false  pretenses  alleged,*  but  a  further  description  of  such  pre- 
tenses as  inducements  and  representations  has  been  declared  to  be 
surplusage,*  nor,  it  is  held,  is  it  necessary  to  allege,  further,  that  the 
owner  relied  on  the  specified  pretenses  in  parting  with  his  property,' 
though  there  is  authority  to  the  contrary.*  It  has  been  declared  that 
an  examination  shows  that  in  the  majority  of  the  cases  where  the 
indictment  was  held  insufficient  for  want  of  averment  of  facts  to  show 
the  connection  between  the  pretenses  and  the  loss,  the  circumstances 
were  such  that  obviously  there  was  no  natural  connection  between  the 
facts  averred  and  the  injiiry,  to  show  the  relation  of  the  parties,  or  just 
how  or  why  a  person  would  be  induced  to  part  with  his  property  upon 
the  strength  of  such  statements.'  Generally  it  is  a  sufficient  allega- 
tion that  the  person  deceived  believed  the  false  pretenses  to  be  true, 
and  relied  upon  their  truth,  where  it  is  alleged  that,  believing  them 
and  being  deceived  thereby,  he  was  induced  by  reason  thereof  to 
deliver  and  did  deliver  t]ie  property.* 

17.  In  re  Waterman,  29  Nev.  288,  89       Noteo:  26  A.  S.  R.  884;  10  L3JL 
Pae.  291, 13  Ann.  Cas.  926,  11  L.E.A.   306. 

(N.S.)  424  2.  State  v.  Switser,  63  VL  604,  22 

Note:  25  A.  S.  K.  386.  Atl.  724,  25  A.  S.  R.  789. 

18.  Connor  v.   State,  29  ila.  465,  3.  Norria  v.  State,  25  Ohio  St  217. 
10  So.  891,  30  A.  S.  R.  126.  18  Am.  Rep.  291. 

19.  State  V.  Switzer,  63  Vt  604,  22  4.  Note:  25  A.  S.  R.  384. 

Atl.  724,  25  A.  S.  R.  789.  5.  State  v.  Whedbee,  152  N.  C.  770 

20.  Connor  v.  State,  29  Fla.  455,  10    67  S.  E.  60,  27  LJl.A.(N.S.)  363  and 
So.  801,  30  A.  S.  R.  126.  note. 

1.  ITorton  v.  State,  85  Ohio  St.  13,       6.  State  v.  Knbe,  20  Wis.  217,  81 
96  N.  E.  797,  Ann.  Cas.  1913B  90,  39    Am.  Dec  390. 
L.R.A.(N.S.)   423. 
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46.  Variance;  Amendment. — If  the  pretense  charged  is  proved  in 
substance,  and  is  one  which  naturally  would,  and  in  fact  did,  lead  the 
prosecutor  to  part  with  his  properly,  it  need  not  be  proved  in  the 
exact  words  alleged,  but  the  idea  conveyed  by  the  defendant  and  that 
alleged  must  be  identified  by  the  proof.'  An  averment  that  the  de- 
fendant falsely  pretended  that  he  had  an  order  from  a  certain  person, 
whose  name  he  did  not  disclose,  to  purchase  the  goods  at  a  certain 
price,  is  sustained  by  proof  that  he  falsely  pretended  that  he  had  an 
order  from  that  person  to  purchase  the  goods,  and  bargained  for  them 
(HI  his  own  behalf  at  that  price.*  Moreover,  though  an  indictment 
for  obtaining  money  under  false  pretenses  alleges  several  pretenses, 
proof  of  any  one  of  them  is  sufficient  to  support  a  conviction.*  And 
there  is  no  variance  between  an  averment  that  the  vendor  was  induced 
by  reason  of  the  false  pretenses  to  accept  the  offer  and  sell  aJ3d  deliver 
the  goods,  and  proof  that  his  inducement  was  the  expectation  of 
receiving  the  price  from  the  undisclosed  principal,  if  it  appears  that 
thia  expectation  was  created  by  the  false  pretenses  of  the  defendant.*" 
There  is  authority  to  the  effect  that  an  allegation  of  obtaining  money 
is  not  satisfied  by  proof  of  obtaining  some  other  property,  even  so 
nearly  the  equivalent  of  money  as  evidences  of  money  indebtedness 
or  orders  to  pay  money.**  Similarly,  it  has  been  decided  that  proof 
that  defendant  obtained  a  package  of  money  in  gold  or  silver  coin 
will  not  meet  an  allegation  that  he  obtained  a  package  of  money  in 
"bank  bills."  *•  Though  the  cases  generally  hold  that  an  indict- 
ment which  lays  the  ownership  of  the  property  in  a  particular 
person  is  sustained  by  proof  that  such  person  is  an  agent  or  bailee 
for  the  owner,  there  is  some  authority  to  the  effect  that  proof  of 
ownership  of  money  by  a  principal  will  not  support  a  conviction 
for  obtaining  money  from  the  owner  by  means  of  false  pretenses, 
under  an  information  which  lays  the  ownership  of  the  money  in 
the  one  who  had  the  custody  of  it,  but  who  was  in  fact  the  agent 
of  the  owner.*'  And  in  jurisdictions  wherein  the  necessity  of  alleg- 
ing an  intent  to  defraud  a  particular  person  is  dispensed  with  by 
statute,  the  naming  in  the  indictment  of  the  person  intended  to  be 
defrauded  is  immaterial,  and  may  be  treated  as  surplusage,  so  that 
evidence  that  a  different  person  was  defrauded  does  not  constitute  a 

7.  Note:  25  A.  S.  R.  390.  10.  Com.  v.  Jeflries,  7  Allen  (Mass.) 

8.  Com.  T.  Jeffries,  7  Allen  (Mass.)    548,  83  Am.  Dec.  712. 

648,  83  Am.  Dec.  712.  11.  State  v.  Kube,  20  Wis.  217.  91 

9.  People  V.  Jordan,  66  Ca'l.  10,  4  Am.  Dec.  390;  Bates  v.  State,  124  Wis. 
Pac.  773,  56  Am.  Rep.  73;  State  v.  612,  103  N.  W.  251,  4  Ann.  Cas.  365. 
Hetrick,  84  Kan.  157,  113  Pac.  383,  12.  State  v.  Kube.  20  Wis.  217,  91 
34  L.RA.(N.S.)  642;  State  v.  Kevea,  Am.  Dec.  390. 

196  Mo.  136,  93  S.  W.  801,  7  Ann.       18.  Martins  v.  SUte,  17  Wvo.  319. 
Cas.  23,  6  L.Rji..(N.8.)  369,  98  Pac.  709,  22  L.R.A.(N.S.)  645  and 

Kote:  25  A.  S.  R.  389,  390.  note.     See  snpra,  par.  44. 
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variance.^*  It  has  been  decided  that  where  the  statute  distinguishes 
between  the  crime  of  obtaining  property  by  means  of  false  pretenses 
and  the  crime  of  attempting  to  do  so,  an  indictment  for  attempting 
to  obtain  money  by  means  of  a  confidence  game  is  not  sustained  by 
evidence  that  the  defendant  succeeded  in  obtaining  money  by  means 
of  a  confidence  game.*'  An  amendment  of  an  indictment  charging 
the  obtaining  of  money  by  means  of  a  check  drawn  without  credit, 
by  inserting  after  a  recital  of  the  method  by  which  the  money  was 
obtained  the  words  "by  indorsing  defendant's  check  and  procuring 
money  thereon"  from  a  bank,  "which  was  thereupon  paid  to  the 
defendant,"  ia  within  a  statute  permitting  the  amendment  of  indict- 
ments in  matters  of  form  or  description  which  do  not  prejudice  the 
substantial  rights  of  defendant  Such  an  amendment  does,  not  change 
the  charge,  but  shows  more  in  detail  than  was  done  in  the  original 
indictment  the  manner  in  which  the  fraud  was  consummated. ** 

Evidence 

47.  In  General. — The  burden  is  on  the  state  to  prove  the  commis- 
sion of  the  offense  of  obtaining  property  by  false  pretenses,  the  same 
as  on  other  criminal  prosecutions.*'  In  view  of  the  rule  protecting 
the  accused  from  giving  evidence  against  himself,  one  court  has  gone 
to  the  extent  of  holding  that  the  account  books  of  one  charged  with 
having  obtained  money  by  false  pretenses  are  not  admissible  in  evi- 
dence against  him,  although  they  have  been  voluntarily  turned  over 
to  receivers  appointed  by  the  court  in  a  proceeding  to  which  accused 
consented.**  And,  conversely,  it  has  also  been  decided  that  the  pris- 
oner's books,  without  other  testimony,  are  inadmissible  in  his  behalf 
to  show  the  state  of  the  account  of  one  whose  signature  he  ia  charged 
to  have  obtained,  by  false  pretenses,  to  a  note  for  more  than  was  due.** 
Where  the  representations  related  to  the  value  of  corporate  stock  and 
the  extent  of  the  indebtedness  of  a  corporation,  evidence  as  to  a  sale 
of  the  property  of  the  corporation  and  as  to  a  mortgage  made  by  the 
corporation  is  relevant,  but  evidence  of  a  sale  which  took  place  two 
years  after  the  representations  were  made  and  of  a  mortgage  made 
a  year  before  has  been  excluded.**  Likewise,  on  a  prosecution  for 
obtaining  a  loan  on  certain  premises  by  means  of  false  pretenses, 
evidence  concerning  the  value  of  the  premises  is  relevant  as  show- 

14.  State  V.  Salisbury  Ice,  etc.,  Co.,  17.  Note:  25  A.  S.  R.  389.  See  gen- 
166  N.  C.  366,  81  S.  £.  737,  62  L.R.A.  erally,  Cbimikal  Law,  voL  8,  p.  169 
(N.S.)  216;  State  v.  Pilling,  53  Wash,   et  seq. 

464,  102  Pae.  230,  132  A.  S.  R.  1080.  18.  Blum  v.  State,  94  Md.  375,  51 
See  supra,  par.  40.  Atl.  26,  56  L.B.A.  322. 

16.  Graham  v.  People,  181  111,  477,  19.  People  v.  (lennng,  11  Wend. 
65  N.  E.  179,  47  L.R.A.  731.  (N.  Y.)  18,  25  Am.  Dec.  594. 

16.  State  y.  Fozton,  166  la.  181,  20.  State  v.  MuUen,  151  la.  392, 131 
147  N.  W.  347,  52  L.R.A.(N.S.)  919.  N.  W.  679,  Ann.  Cas.  1913A  399. 
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iDg  what  was  considered  by  the  lender  In  deciding  whether  to  lend 
the  money.*  It  is  competent  to  prove  by  the  direct  testimony  of 
the  prosecuting  witness  that  he  would  not  have  parted  with  prop- 
erty if  he  had  not  believed  the  representations.'  Moreover,  where  the 
defendant  is  tried  on  an  indictment  for  obtaining  goods  by  falsely 
pretending  that  he  was  acting  as  a  broker  for  an  undisclosed  prin- 
cipal, the  vendor  may  testify  that  he  gave  credit  to  such  principal, 
although  he  entered  the  transaction  in  his  books  of  account  as  a 
sale  to  the  defendant,  and  made  out  a  bill  of  parcels  in  that  form. 
The  question  as  to  whom  credit  was  in  fact  given  may  properly  be 
submitted  to  the  jury  as  a  question  of  fact.*  But  on  a  tnal  of  a 
merchant  for  obtaining  property  by  false  pretenses,  evidence  is  admis- 
sible that  he  had  transferred  large  quantities  of  goods  bought  in  the 
regular  course  of  business  to  other  stores  operated  in  the  names  of 
his  wife  and  relatives  and  the  wife  of  his  bookkeeper,  on  a  day  when 
the  stores  were  apparently  closed,  that  no  receipts  were  taken  for  them, 
and  that  they  were  sold  from  the  latter  stores  below  cosL* 

48.  Intent  to  Defraud. — The  intent  to  defraud  must,  of  course,  be 
established.*  But  there  need  not  necessarily  be  distinct  and  inde- 
pendent evidence  of  a  fraudulent  intent.  Such  may  be  inferred  from 
the  false  representations.*  It  has  even  been  said  that  where  prop- 
erty is  obtained  by  an  alleged  false  pretense,  the  falsity  of  the  rep- 
resentation, if  established,  will  raise  a  presumption  of  an  intent  to 
defraud.'  The  use  of  the  word  "presumption"  in  this  connection, 
however,  seems  to  be  inaccurate.  The  intent  is  not  a  presumption 
of  law  but  is  a  fact  to  be  found  by  the  jury.*  And  some  courts 
have  refused  to  draw  an  inference  of  a  fraudulent  intent  from  the 
mere  falsity  of  the  representation.  Thus,  evidence  that  the  books 
of  the  accused  did  not  correspond  with  a  statement  furnished  by 
him  to  a  commercial  agency  has  been  held  to  be  inadmissible  unless 
it  is  shown  that  the  accused  made  the  statement  with  the  intent  to 
use  the  agency  as  an  instrument  in  accomplishing  a  fraud.*  It  is 
generally  impossible,  however,  to  prove  the  actual  mental  processes 
of  the  accused.  The  internal  and  invisible  act  or  resolution  of  the 
mind  can  be  ascertained  and  judged  only  by  external  and  visible 
acts,  and  by  the  surrounding  circumstances  of  which  a  person  had 

1.  Bates  T.  Stete,  124  Wis.  612, 103  Pa«.  81,  6  L.RA.(N.S.)  365. 

N.  W.  251,  4  Ann.  Cas.  365.  6.  Blnm  v.  State,  20  Tex.  App.  578, 

8.  State  T.  Hetriek,  84  Kan.  167,  64  Am.  Rep.  530. 

113  Pac.  383,  34  LJl.A.(N.S.)    642  7.  Note:  25  A.  S.  R.  380. 

and  not*.  8-  State  ▼.  Myers,  82  Mo.  668,  62 

8.  Com.  T.  JefEries,  7  Allen  (Mass.)  Am.  Rep.  389,  ovemiled  on  another 

548,  83  Am.  Dec.  712.  point  by  State  v.  Horn,  93  Mo.  190, 

4.  Blum  V.  SUte,  94  Md.  375,  51  6  S.  W.  96. 

Atl.  26,  56  L.R.A.  322.  9.  Blum  v.  State,  94  Md.  375,  51 

6.  State  V.  MiUer,  47  Ore.  562,  85  AtL  26,  56  L.R.A.  322. 
R.  C.  L.  Vol.  XL— 66.        886  . 
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knowledge  wh«a  the  alleged  criminal  act  was  committed.  The  evi- 
dence of  the  intent  to  defraud  must  therefore  depend  upon  the  nature 
of  the  transaction  in  or  about  which  the  false  pretense  or  representa- 
tion has  been  made."  For  instance,  an  intent  to  defraud  in  repre- 
senting a  blind  horse  to  be  sound  as  far  as  he  knew,  may  be  found 
from  evidence  that  the  one  making  the  representation  had  owned 
the  horse  ten  days,  knew  that  its  eyes  were  defective,  and  forbade 
a  test  of  the  eyes  in  the  presence  of  the  wife  of  the  other  party  to 
the  transaction.** 

49.  Declarations,  Admissions,  and  Confessions. — On  a  prosecution 
for  obtaining  property  by  false  pretenses,  declarations  and  admLssiona 
made  by  the  defendant,  relating  to  the  transaction  charged,  are  admis- 
sible against  him  for  the  purpose  of  establishing  his  guilt.**  So, 
evidence  is  admissible  of  previous  conversations  of  the  defendant 
with  a  third  person  as  to  the  procuring  of  a  signature  to  a  deed." 
And  if  the  defendant  upon  a  charge  of  obtaining  property  by  fraud 
and  false  pretenses  is  assisted  by  another  in  fraudulently  obtaining 
the  property,  and  such  other  person  makes  false  representations  to 
the  owner  in  the  presence  and  hearing  of  the  defendant,  without 
objection  or  explanation  by  him,  and  such  representations  are,  in 
effect,  an  affirmation  of  the  representations  made  by  the  defendant, 
the  false  representations  made  by  such  other  person,  with  the  appro- 
bation and  concurrence  of  the  defendant,  will,  if  relied  upon  by  the 
owner,  bind  the  defendant  to  the  same  extent  as  if  he  himself  had 
made  them.**  However,  declarations  of  third  persons  made  to  the 
party  alleged  to  have  been  defrauded  are  inadmissible  except  when 
it  is  shown  that  they  were  repeated  to  the  defendant  and  he  failed 
to  deny  them.**  Where  a  conviction  ia  sought  on  the  defendant's 
own  confession  the  rule  is  sometimes  invoked,  that  the  corpus  delicti 
cannot  be  proved  solely  by  an  extrajudicial  confession.  As  the  crime 
of  obtaining  property  by  false  pretenses  is  of  such  a  nature  that 
the  body  of  the  offense  is  intimately  connected  with  the  question 
whether  the  accused  ia  guilty,  the  decisions  dealing  with  the  subject 
have  generally  stopped  with  the  holding  that  in  the  particular  case 
there  was  or  was  not  sufficient  corroboration  to  render  the  confession 
admissible.  For  instance,  it  has  been  decided  that  in  a  prosecution 
for  obtaining  money  by  false  pretenses  by  means  of  a  wortiilees  check 
the  confession  of  the  accused  that  the  check  was,  and  was  known  by 

10.  Com.  T.  Jeffries,  7  Allen  (Mass.)    vol.  1,  p.  462. 

548.  83  Am.  Dec.  712.  13.  Com.  v.  Castles,  9  Gray  (Mass.) 

Note:  ^  A.  S.  R.  387-388.  121,  69  Am.  Dec.  278. 

11.  State  V.  Stone,  99  S.  C.  390,  79  14.  State  v.  McCormick,  57  Eaa. 
S.  E.  108,  49  L.R.A.(N.S.)  674.    See  440.  46  Pae.  777,  57  A.  S.  R.  341. 
also  infra,  par.  50.  15.  Ropers  v.   State,  97  Neb.  180, 

12.  Note:25  A.  S.R.  388.    See  gen-  140  N.  W.  318,  L.R.A.   1915B  1125 
erally,  Admissions  and  DsCLARATiONa.  and  note. 
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•him  to  be,  worthless,  has  been  held  suflSciently  corroborated  by  eri-" 
dence  thai  the  check  was  forwarded  through  the  regular  cbaQneb 
■for  collection  and  was  returned  unpaid.**  Similarly,  on  such  a  prose- 
cution, the  admissions  or  confession  of  the  accused,  coupled  with  the 
testimony  of  an  officer  of  the  bank,  are  sufficient  to  take  the  case  to 
I  the  jury  on  the  question  of  the  existence  of  funds  to  pay  the  check.** 
50.  Other  False  Representations. — To  the  rule  that  in  a  criminal 
I  prosecution  evidence  of  other  crimes  are  inadmissible,  there  are  excep- 
itions  which  are  applicable  to  the  crime  of  obtaining  property  by  false 
pretenses.  Under  these  exceptions,  evidence  that  the  accused  made 
other  false  representations  or  engaged  in  similar  fraudulent  dealings 
is  frequently  admissible.  Though  such  evidence  is  not  usually  admis- 
sible as  direct  proof  of  the  offense,  other  false  representations  may 
be  so  closely  connected  with  the  one  for  which  the  defendant  is  being 
prosecuted  as  to  render  evidence  thereof  admissible  tending  directly 
to  prove  the  act  charged.**  And  whenever  it  can  be  shown  that  the 
case  involves  a  question  as  to  there  having  been  some  mistake  or  a? 
to  the  existence  of  a  system  of  fraud,  it  is  open  to  the  prosecution 
to  give  evidence  of  other  instances  of  the  same  kind  of  transaction, 
in  order  to  negative  the  suggestion  of  mistake  or  in  order  to  show 
the  existence  of  a  systematic  course  of  fraud.**  By  some  courts  it 
has  been  declared  that  where  the  facta  proved  speak  for  themselves, 
and  further  proof  of  guilty  knowledge  or  intent  is  unnecessary,  evi- 
dence that  the  accused  at  other  times  and  places,  and  by  acts  inde- 
pendent of  the  transaction  complained  of,  has  committed  like  offenses, 
is  unnecessary,  and  should  not  be  received  to  aid  in  establishing  his 
guilt;  but  that  where  the  facts  are  of  such  a  nature  that  the  prosecu- 
tion is  required  to  prove  by  circumstantial  evidence  guilty  knowledge 
and  intent  on  the  part  of  the  accused  in  doing  the  act  complained  of, 
proof  of  the  commission  of  like  crimes  may  be  resorted  to  for  that 
purpose.  Most  of  the  authorities,  however,  do  not  appear  to  place 
any  such  limitation  upon  the  admissibility  of  evidence  of  other  false 
pretenses  in  order  to  show  intent.  The  rule  has  been  stated  broadly 
to  be  that  evidence  that  the  defendant  made  similar  false  representa- 
tions and  pretenses  to  others  is  admissible  to  show  his  knowledge 
of  the  falsity  of  the  representations  for  which  he  ia  being  prosecuted 
and  hiB  guilty  intent  in  making  them.  Though  some  authorities 
limit  the  admissibility  of  such  evidence  to  other  false  representations 
made  at  about  the  time  of  the  commission  of  the  offense  charged  in 

16.  People  V.  Ranney,  153  Mich.  293,  19.  State  v.  Brady,  100  la.  191,  60 
116  N.  W.  999,  19  LuEA.(N.S.)  443  N.  W.  290,  62  A.  S.  E.  560,  36  L.R.A. 
and  note.  693;  Rex  v.  Fiaher  [1910]   1  K.  B. 

17.  State  V.  Pillinf,  53  Wash.  464,  (Eng.)  149, 17  Ann.  Cas.  482. 
102  Pac.  230, 132  A.  S.  R.  1080.  Note:  43  L.R.A.(N.S.>  670. 

18.  Notes:  62  L.R.A.  323,  43  L.R.A.  See  generally,  Cbimihal  Law,  voL 
(U.S.)  670.  8,  p.  201  et  seq. 
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the  indictment,  the  question  whether  the  representations  were  made 
before  or  after  the  offense  charged  does  not  seem  to  be  generally  re- 
garded as  controlling,  inasmuch  as  it  is  the  repetition  of  the  offense 
that  reduces  the  probability  of  an  innocent  intention.*"  There  is,  how- 
ever, authority  to  the  effect  that  under  an  indictment  charging  a  per- 
son with  obtaining  money  under  false  pretenses  in  selling  certain 
goods,  evidence  of  other  sales  of  the  same  kind  of  goods  made  after 
the  finding  of  the  indictment  is  inadmissible.*  It  has  been  pointed 
out,  moreover,  that  the  evidence  must  tend  to  show  the  commission 
of  an  offense  of  a  character  similar  to  the  one  charged,  and  tiiis 
proof  is  essential  as  a  basis  on  which  to  predicate  a  conclusion  that 
the  intent  to  defraud  existed  in  the  mind  of  the  defendant  set  the 
time  of  the  commission  of  the  alleged  offense.  Therefore,  where 
one  is  charged  with  having  issued  a  check  upon  a  bank  in  which 
he  has  no  funds,  and  no  reasonable  grounds  for  believing  that  the 
check  will  be  paid  on  presentation,  it  is  not  competent  to  show  that 
he  drew  checks  on  other  banks  unless  it  is  made  to  appear  that 
there  were  no  funds  in  these  other  banks  on  which  the  checks  were 
drawn,  from  which  a  fraudulent  intent  could  be  deduced  that  he 
intended,  also,  to  defraud  such  other  banks.*  So,  where  the  evi- 
dence is  offered  to  show  a  general  scheme  to  defraud  or  a  systematic 
course  of  swindling,  it  is  sometimes  on  the  ground  of  dissimilarity 
between  such  frauds  and  the  alleged  misrepresentations  for  which 
*he  defendant  is  indicted.* 

51.  Insolvency. — Generally,  evidence  of  the  insolvency  of  the 
■defendant  is  inadmissible  unless  the  indictment  avers  representations 
AS  to  solvency.*    But  in  a  case  of  pretense  in  making  a  contract  for 


20.  People  v.  Bercovitz,  163  Cal. 
636,  126  Pac.  479,  43  L.R.A.(N.S.) 
667  and  note;  DuBois  v.  People,  200 
Dl.  157,  65  N.  E,  658,  93  A.  8.  R.  183; 
People  V.  Weil,  243  111.  208,  90  N.  E. 
731, 134  A.  S.  R.  357  and  note;  People 
T.  Donaldson,  255  lU.  19,  99  N.  E.  62, 
Ann.  Cas.  1913D  90;  State  v.  Brady, 
100  la.  191,  69  N.  W.  290,  62  A.  S.  R. 
560,  36  L.R.A.  693;  State  v,  Foxton, 
166  la.  181, 147  N.  W.  347,  52  L.R.A. 
(N.S.)  919;  State  v.  Brigga,  74  Kan. 
377,  86  Pac.  447, 10  Ann.  Cas.  904  and 
note,  7  L.R.A.(N.8.)  278;  State  v. 
Hetrick,  84  Kan.  157, 113  Pac.  383,  34 
L.R.A.(N.S.)  642;  Com.  v.  JefEries,  7 
Allen  (Maas.)  548,  83  Am.  Dee.  712; 
State  V.  Myera,  82  Mo.  558,  52  Am. 
Rep.  389,  overruled  on  another  point 
by  SUto  V.  Horn,  93  Mo.  190,  6  S.  W. 
96;  SUte  t.  Talley,  77  8.  C.  99,  57  S. 


E.  618,  122  A.  S.  B.  559,  11  LJLA. 
(N.S.)  938. 

Notes:  44  Am.  Rep.  302  et  seq.;  63 
L.R.A.  222;  17  Ann.  Cas.  464. 

In  an  early  Indiana  case  the  ad- 
missibility of  evidence  of  other  false 
representations  was  limited  to  cases  in 
which  the  intent  with  which  the  alleged 
offense  was  committed  is  eqnivoeaL 
Strong  ▼.  State,  86  Ind.  208,  44  Am. 
Rep.  292.  But  that  case  appears  to 
have  been  overruled.  10  Ann.  Caa. 
906  note. 

1.  State  V.  Letonmeaa,  24  R.  I.  3, 
51  Atl.  1048,  96  A.  S.  R.  696. 

2.  State  V.  Foxton,  166  la.  181,  147 
N.  W.  347,  52  L.RA.(N.S.)  919. 

3.  Bex  V.  Fisher  [1910]  1  K.  B. 
(Eng.)  149,  17  Ann.  Cas.  462. 

4.  Note:25A.  S.  R.388. 
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the  purchase  of  goods  with  intention  not  to  pay  for  them,  inability 
to  pay  becomes  a  significant  circumstance  bearing  on  intent,  and 
t«nds  to  show  that  the  pretense  was  made  for  the  purpose  of  accom- 
phshing  a  fraud.  In  such  a  case  evidence  of  the  pecuniary  condi- 
tion of  the  accused  is  offered,  not  to  show  that  he  was  under  a  peculiar 
temptation  to  commit  the  offense,  or  was  more  likely  to  cheat  and 
defraud  because  he  was  in  embarrassed  circunistauces,  but  for  the 
purpose  of  showing  the  natural  and  necessary  consequence  of  his 
act,  which  the  law  presumes  he  intended.  It  has  aLso  been  decided 
that  evidence  of  insolvency  and  inability  to  pay  is  admissible  where 
the  goods  were  procured  by  a  false  representation  of  agency  for 
responsible  parties.' 

5.  Com.  V.  Jeffries,  7  Allen  (Mass.)  548,  83  Am.  Dec.  712. 
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I.  Introductory 

1.  Scope  of  Article. — Any  comprehensive  treatment  of  the  lesal 
principles  relating  to  fences  must  perforce  touch  on  other  distinct 
title.9  of  the  law  with  which  the  subject  of  fences  is  necessarily  closely 
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allied.  Thus,  one  of  the  great  practical  reasons  for  the  erection  of  a 
partition  or  division  fence  or  for  fencing  generally  is  to  restrain 
one's  own  domestic  animals  from  roaming  or  to  keep  out  from  one's 
own  close  the  roving  quadrupeds  of  another,  and  whether  or  not 
a  landowner  will,  in  the  absence  of  a  statute  compelling  him  so  to 
do,  go  to  the  expense  of  erecting  and  maintaining  a  fence  for  one 
or  the  other  of  these  purposes  is  often  and  largely  dependent  oa 
the  existing  state  of  the  law  in  the  particular  jurisdiction  as  to  the 
liability  of  the  owner  of  an  animal  for  its  trespasses  on  unfenced 
lands.  Hence,  in  the  present  treatment  of  the  extent  of  the  duty 
or  obligation  of  a  landowner  to  enclose  his  property  with  a  substan- 
tial fence,  some  reference  must  be  made  to  the  law  relating  to  the 
care  required  of  the  owners  of  creatures  fenced  against,  while,  on 
the  other  hand,  the  necessity  of  keeping  and  maintaining  fences  is 
discussed  incidentally  under  the  general  treatment  elsewhere  of  the 
liability  of  the  owner  of  an  animal  for  its  trespasses.^  Not  confined, 
however,  merely  to  a  discussion  of  the  liability  of  a  landowner  to 
fence  as  against  wandering  animals,  this  article  treats  generally  not 
only  of  the  statutory  and  other  rights  and  obligations  of  adjoining 
owners  respecting  the  maintenance  and  repair  of  division  or  other 
fences,  but  also  of  the  necessity  for  the  maintenance  in  good  repair 
by  railroad  companies  of  cattle  guards  and  fences,  as  well  as  of  the 
effect  on  their  liability  of  a  failure  to  maintain  such  guards  and 
fences.  The  rules  relative  to  the  erection  of  spite  fences  are  also 
herein  considered,  although  the  principles  governing  the  right  to 
build  such  a  fence  are  also  referred  to  generally  in  the  discussion 
of  the  right  of  an  owner  of  land  to  erect  thereon  any  structure 
that  will  obstruct  the  passage  of  light  and  air  to  adjoining  land.* 
The  nature  of  a  covenant  to  build  or  to  maintain  a  fence,  whether 
it  does  or  does  not  run  with  the  land,  is  here  adverted  to,*  but 
the  question  receives  a  fuller  treatment  elsewhere.*  Under  other 
titles  may  also  be  found  a  consideration  of  the  question  whether  or 
not  a  fence  is  a  fixture,*  and  of  the  value  of  fences  as  evidence  of 
an  agreement  as  to  the  location  of  a  boundary  line.* 

2.  Definition. — A  fence  has  been  defined  by  lexicographers  to  be 
"an  inclosure  about  a  field  or  other  space,  or  about  any  object; 
especially  an  inclosing  structure  of  wood,  iron,  or  other  material, 
intended  to  prevent  intrusion  from  without  or  straying  from  with- 
in." '     In  other  words  a  fence  is  a  visible  or  tangible  obstruction 

1.  See  Animals,  voL  1,  p.  1098  et      6.  See  Boukdabiss,  voL  4,  p.  129, 
seq.         ^  130. 

2.  See'    AojonnNO     LiXDOwinaiS,       7.  Kimball  v.  Carter,  96  Va.  77,  27 
vol.  1,  p.  399,  400.  S.  E,  823,  38  L.R.A.  570. 

3.  See  infra,  par.  14.  As  to  the  propriety  of  nsiiig  barbed 

4.  See  CovBKANTB,  vol.  7,  p.  1108.  wire  for  fencing,  see  infra,  par.  6. 


5.  See  Fixtures,  post,  par.  19. 
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which  may  be  a  hedge,*  ditch,  wall,  or  a  frame  of  wood,  or  any 
line  of  ol»tacle  interp<»ed  between  two  portions  of  land  so  as  to 
part  off  and  shut  in  the  land,  and  set  it  off  as  private  property.* 
A  navigable  stream  or  other  deep  body  of  water  may,  it  seems,  come 
within  this  definition.^*  It  should  be  borne  in  mind,  however,  that 
the  character  of  the  fence  required  for  various  purposes  is  often 
particularly  defined  by  statute,  so  that  without  a  reference  to  the 
express  statutes  of  the  jurisdiction  it  is  frequently  impossible  to 
say  what  constitutes  a  good  and  lawful  fence.^^ 

II.  Gbnbbal  Pbinciplbs 

3.  Right  to  Erect  and  Maintain  Generally. — Subject  to  his  common 
law  duty  to  keep  his  domestic  animals  off  the  land  of  other  pei^ 
sons,**  and  to  statutory  provisions  regulating  fencing,  an  owner 
of  land  has  all  the  rights  and  benefits  of  ownership,  among  which 
must  be  the  right  to  have  his  lands  fenced  or  unfenced  at  his  pleas- 
ure,** and  othns  have  no  right  to  trespass  on  his  premises  for  the 
purpose  of  erecting  a  fence,  equity  taking  jurisdiction  of  a  suit  to 
restrain  repeated  acts  of  trespass  with  that  purpose  in  view.**  So  a 
city  ordinance  directing  and  compelling  the  removal  of  a  fence  erected 
on  private  property,  not  subject  to  an  easement,  is  void  as  an  attempt 
to  take  private  property  without  compensation.*'  A  fence  may  be 
maintained  along  a  statutory  private  road  across  the  farm  of  another 
person  when  necessary  to  the  owner's  reasonable  enjoyment  of  the 
road,  as  for  instance  where  it  is  used  as  a  passageway  for  stock,  espe- 
cially where  the  owner  of  the  soil  has  leuod  only  on  one  side  of 
the  road.**  And  as  the  title  to  the  bed  of  a  non-navigable  fresh- 
water stream  is  in  the  adjacent  riparian  proprietors  to  the  centre 
of  the  stream,  one  who  owns  both  banks  bordering  on  such  a  stream 
has  title  to  the  land  in  its  bed  and  may  lawfully  maintain  a  fence 
across  it.*' 

4.  Common  Law  Rnle  Respecting  Duty  to  Fence. — ^At  common 
law  the  proprietor  or  tenant  of  land  is  not  obliged  to  fence  it,  but 
•very  man  is  bound  at  his  peril  to  keep  his  cattle  on  his  own  prem- 
ises.   This  he  may  do  in  any  manner  he  chooeee,  but  in  the  event 

8.  Einn^  v.  Einney,  104  la.  703,  74       18.  Note:  12  L.R.A.  601. 

N.  W.  688,  40  L.RA.  626.  14.  Miller  v.   Hoeschler,   121   Wis. 

9.  Kimball  v.  Carter,  95  Va.  77,  27  558,  99  N.  W.  228,  7  L.R.A.(N.S.)  49. 
8.  E.  823,  38  L.RA.  570.  15.  Riley  v.  Greenwood,  72  S.  C.  90, 

10.  Jones  V.  Witherspoon,  52  N.  C.   51  S.  E.  532,  110  A.  S.  R.  592. 

565,  78  Am.  Dec.  263.     (In  this  case,  16.  Harvey  v.  Crane,  85  Mieh.  S16, 

however,  the  stream  involved  appears  48  N.  W.  582, 12  L.R.A.  601. 

to  have  been  insufficient  as  a  barrier.)  17.  Griffith   v.   Holman,  23   Wash. 

11.  On  the  general  question  of  the  347,  63  Pac.  239,  83  A  S.  R.  821,  54 
sufficiency  of  fences,  see  infra,  par.  7.  L.R.A.  178. 

12.  See  Anikalb,  vol.  1,  p.  1098. 
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of  their  escape,  he  is  held  liable  for  their  trespasses  on  the  land  of 
others,  whether  fenced  or  unfenced,  no  man  being  required  to  feneo 
against  the  cattle  of  others,  in  the  absence  of  an  agreement,  pre- 
scription, or  statute  to  the  contrary.*'  An  exception  to  this  common 
law  rule  exists,  however,  where  lands  bordering  on  a  highway  are 
either  unfenced  or  insufficiently  fenced,  no  liability  attaching  to  a 
person  who  lawfully  drives  domestic  animals  along  a  highway,  where 
such  animals,  without  fault  on  his  part,  escape  from  his  control 
and  wander  on  the  adjoining  unfenced  or  improperly  fenced  lands." 
But  an  owner  of  land  along  a  highway  is  not  bound  to  fence  against 
animals  on  the  highway  unless  they  are  lawfully  there,*'  and  ani- 
mals grazing  on  a  highway  cannot  be  deemed  to  be  rightfully  there.* 
5.  Statutory  or  Other  Modifications  of  Common  Law  Rule. — The 
common  law  rule  above  stated*  is  recognized  as  being  in  force  in 
several  of  the  states,  in  the  absence  of  any  statute  permitting  such 
animals  to  run  at  large,  or  requiring  owners  of  lands  to  fence  against 
roving  stock.'  In  the  exercise  of  its  police  powers,  however,  the 
legislature  of  a  state  may,  and  frequently  does,  provide  by  statute 
that  a  landowner  cannot  recover  for  damages  inflicted  by  trespass- 
ing cattle  unless  his  land  is  properly  inclosed  by  a  good  and  suffi- 
cient fence,*  although  it  cannot  provide  that  one  person  may  law- 
fully pasture  his  stock  on  the  land  of  another  against  the  latter's 
consent,  whether  his  land  is  fenced  or  unfenced.'  Moreover,  in 
many  of  the  states  it  has  been  held  that  the  common  law  rule,  requir- 
ing the  owner  of  domestic  animals  to  keep  them  at  home,  is  not 
applicable  to  the  condition  of  the  country,  and  not  in  accordance 
with  the  customs  of  the  people  or  with  the  course  of  legislation  relat- 
ing to  animals  running  at  large  and  to  the  maintenance,  of  fences, 
and  that  consequently  such  owner  incurs  no  liability  by  permitting 
his  cattle  to  range  at  will  on  uninclosed  lands  ov  over  lands  not 
guarded  by  such  a  fence  as  the  law  prescribes,  where  there  is  no 
general  statute  or  local  regulation  prohibiting  it.     In  other  words 

18.  Eames  t.  Salem,  etc.,  R.  Co.,  98  8  Am.  Dee.  121  and  note;  Chapiii  v. 
Mass.  560,  96  Am.  Dec.  676  and  note;  Sullivan  R.  Co.,  39  N.  H.  63,  76  Am. 
Chapin  v.  Sullivan  R.  Co.,  39  N.  H.  53,  Dec.  207;  Tonawanda  R.  Co.  v.  Mong- 
75  Am.  Dec.  207;  Tonawanda  R.  Co.  v.  er,  5  Denio  (N.  Y.)  255,  49  Am.  Doe. 
Munger,  5  Denio  (N.  T.)  255,  49  Am.  239.  See  also  Aniualb,  voL  1,  p. 
Dec  239  and  note.  1102. 

Notes:  72  Am.  Dec.  335;  12  LJl.A,  2.  See  snpra,  par.  4. 

601;  31  L.R.A.(N.S.)  861;  9  Ann.  Cas.  3.  Annapolis,  etc.,  R.  Co.  t.  BaM- 

10!)5;  19  Eng.  Rnl.  Cas.  24.  win,  60  Md.  88, 45  Am.  Rep.  711. 

See  also  Animals,  vol.  1,  p.  1098.  Notes:  49   Am.  Dee.  ^;   73  Am. 

19.  See  Akimals,  voL  1,  p.  1099.  Dec.  562. 

20.  Notes :  8  Am.  Dec.  125;  34  Am.  See  also  Animai«,  voL  1,  p.  1098. 
Dec.  80.     See  also  Aniicals,  vol.  1,  p.  4.  See  AmiiAiiS,   voL   1,   p.   1100, 
1100.  1101. 

1.  Stackpole  v.  Healy,  16  Mass.  33,       6.  See  Akiuau,  voL  1,  p.  1104. 
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in  such  jurisdictions  the  rule  is  practically  that  a  landowner  must 
enclose  his  lands  to  exclude  animals,  or  else  take  the  consequences 
if  they  roam  over  his  property  doing  damage.*  In  many  of  these 
states,  statutes  define  the  kind  of  a  fence  which  will  be  a  lawful 
fence,  and  where  a  statute  defines  a  fence  which  the  owner  of  crops 
must  have  to  protect  himself,  the  statutory  requirements  must  be 
strictly  pursued  in  order  to  hold  the  owner  of  stock  liable  for  their 
intrusion,  the  failure  to  fence  or  the  failure  to  maintain  a  sufficient 
fence  amounting  to  a  license  to  the  owners  of  cattle  to  permit  them 
to  range  there,'  such  license  being  unaffected  by  the  knowledge  of 
the  owner  of  cattle  that  the  fence  of  another  person  is  insufficient.* 
The  owner  of  unincloaed  land  may,  however,  keep  his  neighbor's  ani- 
mals off  if  he  can,  and  he  has  an  undoubted  right  to  recover  for 
damage  done  by  animals  which  were  wilfully  and  unlawfully  driven 
and  pastured  on  his  land  by  their  owner.*  It  may  also  be  stated  that 
in  many  jurisdictions  in  which  the  common  law  rule  is  said  not 
to  be  in  force,  such  rule  has  been  substantially  restored  by  statutes 
or  local  regulations  prohibiting  the  running  at  large  of  certain  kinds 
of  animals,  either  in  the  whole  state  or  in  particular  localities." 
6.  Barbed  Wire  Fences. — ^The  authorities  are  uniformly  to  the 
effect  that  a  barbed  wire  fence  is  not  a  nuisance  per  se,  and  that  an 
owner  of  land  is  not  liable  for  injuries  resulting  from  such  a  fence 
built  thereon  merely  from  the  fact  of  its  construction.^*  Conditions 
may  however  exist  which  render  its  use  dangerous,  and  the  person 
responsible  for  its  construction  or  condition  liable  for  resulting  inju- 
ries,** and  certainly  one  who  so  negligently  eonsttucts  and  main- 
tains a  barbed  wire  fence  that  injury  results  therefrom  is  liable.** 
These  priQciples  have  been  frequently  applied  to  railroad  companies, 

6.  Johnson  v.  Oregon  Short  Line  R.  N.  E.  381,  2  A.  S.  R.  213;  Barr  t. 
Co.,  7  Idaho  355,  63  Pae.  112,  53  Green,  210  N.  T.  252,  104  N.  E.  619, 
L.R.A.  744;  Moses  v.  Southern  Pac.  R.   Ann.  Caa.  1915B  856  and  note. 

Co.,  18  Ore.  385,  23  Pae.  478,  8  L.R.A.  Notes:  88  A.  S.  R.  680;  Ann.  Cas. 

135;  Murray  v.  Sonth  Carolina  B.  Co.,  1913D  781. 

10  Rich.  L.  (8.  C.)  227,  70  Am.  Dec.  12.  Kuhnert  v.  Angell,  10  N.  D.  59, 

219.  84  N.  W,  679,  88  A.  S.  R.  675  and 

Notes:  96  Am.  Dee.  680;  4  L.R.A.  note. 

840;  12  L.R.A.  601.  13.  Hurd  v.  Laey,  93  Ala.  427,  9  So. 

See  also  AmuAU,  vol.  1,  p.  1102.  378,  30  A.  S.  R.  61  and  note;  Loveland 

7.  Notes:  22  L.R.A.  105;  9  Ann.  v.  Gardner,  79  Cal.  317,  21  Pac.  766, 
Cas.  1095;    See  also  infra,  par.  7.  4  L.R.A.  395;  Sisk  t.  Cnunp,  112  Ind. 

8.  Claroidon  Land  Investment,  etc.,  604, 14  N.  E.  381,  2  A.  S.  R.  213;  Met 
Co.  v.  Mc<:ielland,  89  Tex.  483,  34  S.  Parland  v.  Sariiart,  11  Ind.  App.  175, 
W.  98,  35  S.  W.  474,  69  A.  S.  R.  70,  38  N.  E.  483,  64  A.  S.  R.  499  and  note; 
Jl  L.R.A.  669.  Lowe  v.  Guard,  11  Ind.  App.  472,  39 

9.  See  AmicALS,  vol.  1,  p.  1103  et  N.  E.  428,  54  A.  S.  R.  5U;  Mullen  v. 
■eq.  Renzleman,  31  Okla.  53,  119  Pac.  641, 

10.  See  Anikau,  vol.  1,  p.  1105.  Ann.  Cas.  1913D  778  and  note;  Claren- 

11.  Sisk  T.  Crump,  112  Ind.  604, 14   don    Land    Investment,    ate,    Co.    v. 
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their  right  to  construct  such  fences  being  conceded  so  long  as  they 
are  not  constructed  and  maintained  in  a  careless  manner.^*  Th« 
erection  of  a  barbed  wire  fence  wholly  on  one's  own  land  and  not 
along  the  line  of  the  sidewalk,  for  the  sole  purpose  of  keeping  off 
trespassers,  is  not  the  doing  of  an  act  in  expectation  of  trespassers 
and  with  intent  to  do  them  harm  such  as  will  render  the  owner 
liable  in  the  event  of  injury  resulting  to  trespassers."  The  cir- 
cumstances of  the  particular  case,  however,  may  warrant  a  jury 
in  awarding  damages  against  him  for  negligence,  in  the  construc- 
tion and  maintenance  of  such  a  fence;  as  where,  for  example,  the 
grounds  of  «  county  school  are  on  the  other  side  of  it  and  the  defend- 
ant has  failed  to  construct  the  fence  in  the  manner  required  by  a 
statute.*'  It  has  been  held  that  one  landowner  cannot  recover  from 
an  adjoining  landowner  for  injuries  to  livestock  from  a  barbed  wire 
fence  between  their  Jands,  if  he  turned  his  stock  into  a  field  ad- 
joining the  fence  knowing  that  it  was  in  a  dangerous  condition,*' 
although  under  similar  circumstances  he  may  recover  as  against  a 
railroad  required  by  statute  to  keep  its  fences  in  repair.*^  If  a  third 
person  negligently  leaves  open  the  fence  of  an  inclosure  surrounded 
by  a  country  largely  fenced  with  barbed  wire,  the  owner  of  the  barbed 
wire  fence  is  not  liable  for  injuries  to  animals  escaping  from  the 
inclosure.** 

7.  Sufficiency  of  Fences. — Many  of  the  statutes  requiring  fences 
to  be  erected  prescribe  the  kind  of  fence  which  may  be  deemed  a 
sufficient  compliance  with  the  law  or  which  shall  be  considered  a 
lawful  fence.**  .This  is  generally  so  as  to  railroad,  division  and  crop 
fences,  and  it  is  to  be  remembered  that  a  statutory  definition  of  a 
lawful  fence  of  one  class  is  not  applicable  to  a  fence  of  another  class. 
Therefore,  what  would  be  a  suitable  fence  according  to  the  statutory 
requirements  applicable  to  railroad  companies  is  not  necessarily  such 
a  fence  as  is  required  by  stsitute  to  be  maintained  by  adjoining  own- 

Mcaelland,  86  Tex.  179,  23  S.  W.  576,  16.  Qtdgley   ▼.    Clough,  173  Mass. 

1100,  22  L.B.A.  105.  429,  53  N.  £.  884,  73  A.  S.  B.  303,  45 

Notes:  76  A.  S.  R.  468;  12  L.B.A.  L.RA.  600. 

601.  16.  Barr  v.  Qreen,  210  N.  T.  252, 

See  also  Akiuals,  vol.  1,  pp.  1134,  104  N.  E.  619,  Ann.  Cas.  1916B  856 

1135.  and  not«. 

14.  St  Lonis,  etc.,  B.  Co.  y.  Fergu-  17.  Bay  v.  Stnckqr,  113  Wis.  77,  88 

son,  57  Aril,  16,  20  S.  W.  545,  38  A.  N.  W.  900.  90  A.  S.  R.  844. 

S.  B.  217,  18  L.B.A.  110;  Martin  v.  18.  Sigbn  r.  Coos  Bay,  eto^  Nav. 

Piicago,  etc.,  B.  Co.,  81  Kan.  344, 105  Co.,  36  Oie.  79,  56  Pae.  1011,  78  A.  S. 

Pac.  451,  27  L.R.A.(N.S.)  164;  Wink-  B.  463.                                    , 

lor  T.  Carolina,  etc,  B.  Co.,  126  N.  C.  Note:  90  A.  S.  B.  846. 

370,  35  S.  E.  621,  78  A.  S.  B.  663  and  19.  West  v.  Ward,  77  I*.  323,  « 

note;  Siglin  v.  Coos  Bay,  etc.,  Nav.  N.  W.  309, 14  A.  S.  B.  284. 

Co.,  35  Ore.  79,  56  Pac.  1011,  76  A.  S.  20.  Note:  22  LuBA,  105.    See 

R.  463.  supra,  par.  5. 

Note :  Ann.  Cas.  1913D  782. 
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ere,*  nor  is  a  definition  of  a  lawful  fence  to  inclose  lands  applicable 
to  a  fence  a  railroad  is  required  to  maintain.*  And  a  general  stat- 
ute defining  a  lawful  fence  and  prohibiting  a  recovery  of  damages 
for  trespasses  committed  by  cattle  breaking  into  lands  not  inclosed 
by  such  a  fence  applies  only  to  outside  fences  and  has  no  applica- 
tion to  line  fences.*  Without  regard  to  statute,  it  has  been  held 
that  a  partition  fence  constructed  of  stumps  and  about  five  to  five  and 
a  half  feet  wide  is  a  proper  and  lawful  fence,  but  where  such  a 
'  fence  occupies  a  disproportionate  share  of  the  land  of  one  of  the 
proprietors  he  is  entitled  to  relief.*  Moreover,  irrespective  of  the 
requirements  of  a  statute,  one  whose  duty  it  is  to  fence  in  a  dangerous 
animal  must  do  so  with  due  regard  to  its  propensities,  and  it  is 
not  enough  that  the  fence  is  'such  as  is  usually  maintained.* 

m.  Spitb  Fences 

8.  At  Common  Law. — ^It  has  been  shown  in  another  part  of  this 
work  that  at  early  common  law  an  owner  of  land  might  erect  on 
his  own  land  a  structure  for  the  express  purpose  of  shutting  out 
light  and 'air  from  the  adjoining  land,  without  being  liable  to  an 
action  therefor.*  The  erection  by  a  landowner  of  an  unusually  high 
fence  on  his  own  land  near  the  line  of  an  adjoining  landowner  is 
according  to  the  weight  of  earlier  authority  not  unlawful,  no  matter 
what  may  be  the  motive  which  causes  the  erection  of  the  fence,  and 
though  it  will  result  in  entirely  cutting  off  the  light  and  air  coming 
laterally  from  the  land  on  which  the  fence  is  erected,  provided  the 
adjoining  proprietor  has  not  acquired  a  right  by  grant  or  occupa- 
tion and  acquiescence.'  In  such  a  case  an  action  will  not  lie  to 
recover  damages,*  nor  can  an  injunction  be  maintained  to  restrain 
such  erection.*     In  accordance  with  this  theory  it  has  been  held 

1.  Eames  v.  Salem,  etc.,  E.  Co.,  98   831;  52  L.R.A.(N.S.)  736;  Ann.  Cas. 
Mass.  560,  96  Am.  Dec.  676  and  note.   1915A  718. 

2.  Note:  8  L.R.A.  135.  8.  Guest  v.   Reynolds,  68  111.  478, 

5.  Note:  9  Ann.  Cas.  1096.  18  Am.  Rep.  570;  Mahan  v.  Brown,  13 
4.  Rose   V.   Linderman,   147   Mich.   Wend.  (N.  Y.)  261,  28  Am.  Dec.  461; 

372,  110  N.  W.  939, 11  Ann.  Cas.  198.  Metzger  v.  Hochrein,  107  Wis.  267,  83 

6.  Mellvaine  ▼.  Lantz,  100  Pa.  St.   N.  W.  308,  81  A.  S.  R.  841  and  note,  60 
586,  45  Am.  Rep.  400.     And  see  gen-   L.R.A.  305. 

erally,  Animals,  vol.  1,  p.  1089  et  seq.       Notes:  21  A.  S.  R.  512;  19  Ann. 

6.  See  Adjoining  Landowners,  vol.  Cas.  478. 

1,  p.  399.  9.  Letts  v.  Kessler,  54  Ohio  St.  73, 

7.  Norton  v.  Randolph,  176  Ala.  381,  42  N.  E.  765,  40  L.R.A.  177;  Koble- 
58  So.  283,  Ann.  Cas.  1915A  714,  40  gard  v.  Hale,  60  W.  Va.  37,  53  S.  E. 
L.R.A.(N.S.)  129;  Lapere  v.  Luckov,  793,  116  A.  S.  B.  868,  9  Ann.  Cas.  . 
23  Kan.  534,  33  Am.  Rep.  196;  Ride-  732  and  note. 

out  V.  Knox,  148  Mass.  368,  19  N.  E.       Note:  62  L.R.A.  683. 

390, 12  A.  S.  R.  560,  2  L.R.A.  81.  See  also   Adjoininb  Landowners^ 

Notes:  21  A.  S.  R.  512;  101  A.  S.  R.    vol.  1,  p.  400. 
681;  62  L.R.A.  683;  25  L.R.A.(N.S.) 
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that  a  landowner  cannot  be  enjoined  from  erecting  a  fence  along 
one  side  of  bis  land  for  tbe  purpose  of  preventing  his  neighbor's 
cattle  from  crossing  it  to  reach  nninclosed  public  land  on  which 
they  have  been  in  the  habit  of  grazing,"  though  the  contrary  has 
also  been  beld.^^  In  later  cases,  however,  there  has  been  a  decided 
tendency  to  abandon  the  rule  laid  down  by  earlier  decisions  and 
to  adopt  what  is  deemed  to  be  a  more  just  and  common-sense  view 
of  the  question,  and  accordingly  it  is  now  widely  held  that  an  adjoin- 
ing landowner  may  sue  for  damages  caused  by,  or  may  enjoin  the* 
erection  or  maintenance  of,  a  spite  fence  erected  for  the  sole  purpoee 
of  injuring  him  in  the  lawful  and  beneficial  use  of  his  property.** 
9.  Statutory  Regulation  of  Spite.  Fences. — ^In  pursuance  of  the 
modem  view  just  enunciated,**  statutes  have  been  enacted  in  various 
jurisdictions  which  provide  in  effect  that  the  erection  or  mainte- 
nance of  any  structure  on  one's  own  land,  which  impairs  the  value 
of  adjacent  land,  shall  create  a  liability  to  pay  the  damage  thus 
caused,  when  the  structure  is  erected  maliciously  and  with  an  intent 
thereby  to  injure  the  adjacent  owner  in  the  use  or  disposition  of  his 
lands,  and  that  the  commission  of  the  wrongful  act  may  be  restrained 
by  injunction.**  An  unusually  high  fence  is  a  structure  within  the 
meaning  of  such  a  statute,**  and  some  of  the  statutes  refer  expressly 
to  fences  above  a  certain  height.  Such  statutes  have  invariably  been 
held  to  be  within  the  limits  of  the  police  power,**  and  constitutional 
in  respect  to  fences  erected  either  before  or  after  their  passage  where 
the  maintenance  as  well  as  the  erection  of  such  a  structure  is  prohibited 
or  declared  to  be  a  nuisance.*'  But  in  order  to  bring  an  obnoxious 
structure  within  the  provisions  of  such  a  statute,  and  to  avoid  con- 
stitutional objections,  the  malicious  intent  must  be  so  predominant 
as  a  motive  as  to  give  character  to  the  structure,  and  it  must  be 
manifest  and  positive  that  the  real  usefulness  of  the  structure  will 
be  clearly  subordinate  and  incidental.**    Moreover,  statutes  that  pur- 

10.  Anthony  Wilkinaon  live  Stoek  14.  See  AojOonKO  L&msowkkbs, 
Ck).  v.  Mcllquam,  14  Wyo.  209,  83  Pae.  vol.  1,  pp.  399,  400. 

364.  3  L.R~A..(N.S.)  733.  15.  Karasek  v,  Peier,  22  Wadi.  419, 

11.  Note:  3  L.R.A.(N.S.)  733.  61  Pac.  33,  50  L.R>A..  346. 

12.  Norton  v.  Randolph,  176  Ala.  16.  Horan  v.  Byrnes,  72  N.  H.  93; 
381  58  So.  283,  Ann.  Cas.  1915A  714  54  Atl.  945, 101  A.  S.  R.  670,  62  L.R.A. 
and  note,  40  L.R.A.(N.S.)  129;  Wilson  602;  Karasek  v.  Peier,  22  Wash.  419, 
▼.  Irwin,  144  Ky.  311,  138  S.  W.  373,  61  Pae.  33,  50  L.R.A.  345.  See  also 
42  L.R.A.(N.S.)  722;  Bush  v.  Moo-  Adjoikino  Landowwibs,  vol.  1,  p.  399. 
kett  95  Neb.  652,  145  N.  W.  1001,  52  17.  Rideout  v.  Knox,  148  Mass.  368, 
L.R.A.(N.S.)  736  and  note.  19  N,  E.  390, 12  A.  S.  E.  560,  2  L.EjL 

Notes:  28  Am.  Rep.  102;  25  L.RJL.   81. 
(N.S.)  831;  52  L.R.A.(N.S.)  736.  Note:  40  L.RA.  182. 

See  also  Adjoinino  LAinwwHKBS,  18.  Rideout  v.  Knox,  148  Mass.  368, 
▼ol.  1,  pp.  399,  400.  19  N.  E.  390, 12  A.  S.  B.  560,  2  L.BA. 

IS.  See  sapra,  par.  8. 
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port  to  regulate  the  erection  of  divisioii  fences  have  been  held  not 
to  control  the  erection  of  fences  other  than  those  actually  resting 
on  the  division  Une.**  Help  given  by  one  in  building  a  fence  on 
his  wife's  land,  before  the  passage  of  such  a  statute,  will  not  render 
him  liable  under  the  statute,  for  erecting  or  maintaining  a  nuisance, 
whatever  his  motive  may  have  been.** 

rV.   PaBTITIOK   OB   DlYISIOK   FSMCB 

In  Oentral 

10.  What  Is  Meant  by  Partition  Fence. — ^Every  fence  is,  in  one 
sense,  a  partition  fence,  since  it  serves  to  separate  or  part  the  land 
on  one  side  of  it  from  that  on  the  other.  But  in  ordinary  usage, 
a  partition  fence  as  contradistinguished  from  an  exterior  fence  means 
a  fence  erected  on  the  dividing  line  between  the  lands  of  adjacent 
owners,  where  there  is  no  road,  alley,  or  the  like  between  them.^ 
A  partition  fence  is  a  common  fence,  that  is  to  say,  it  is  a  fence 
which  each  of  the  adjacent  proprietors  may  make  use  of  as  a  part 
of  his  inclosure,*  and  if  one  proprietor  incloses  his  land,  putting 
,  his  fence  on  the  line,  the  owner  of  the  adjacent  land  may  avail 
himself  of  the  advantage  thereby  afforded  him  of  inclosing  his  own 
land  without  incurring  any  liability  to  account  for  the  use  of  his 
neighbor's  fence,  although  for  any  injury  to  it  he  would,  of  course, 
be  liable.*  But  a  fence  built  by  a  landowner  on  his  own  land 
to  separate  it  from  that  of  a  coterminous  proprietor  is  not  a  parti- 
tion fence;  it  is  private  property,  and  such  proprietor  cannot  join 
his  fences  to  it  or  make  use  of  it  in  any  way  without  the  own- 
er's consent,  and  if  he  does  so  he  is  a  trespasser.  Such  a  fence, 
erected  by  a  landowner  on  his  own  land  to  separate  it  from  adjoin- 
ing land,  is  in  reality  an  exterior  fence  until  the  owner  consents 
to  its  use  by  his  neighbor  as  a  partition  fence.  And  where  the  righte 
and  liabilities  of  a  landowner  have  not  been  modified  by  statutes 
allowing  animals  to  go  at  large  or  regulating  inclosures,  a  fence 
built  by  a  landowner  on  his  own  land  to  separate  it  from  adjoining 
property  is  so  entirely  his  own  property  that  he  may  do  what  h« 

81;  Karasek  ▼.  Peier,  22  Wash.  419,  Note:  40  L.B^.  183. 

61  Pae.  33,  60  L.R.A.  345.  1.  Note:  68  Am.  Dec.  626.     See  also 

Notes:  21  A.  S.  B.  512;  40  LJt.A.  infra,  par.  19. 

181;  62  LM.A.  686.  2.  Nolan  v.  Hendere,  77  Tex.  565, 

See    also    AsjOikihs  Landowkers,  14  S.  W.  167, 19  A.  S.  R.  SOL 

vol.  1,  pp.  399,  400.  Note:  68  Am.  Dec.  628. 

19.  Notes:  25  LJl.A.(N.S.)  831;  9  S.  Nolan  v.  Mendere,  77  Tex.  565, 
Ann.  Cas.  736;  19  Ann.  Cas.  480.  14  S.  W.  167,  19  A.  S.  R.  SOL 

20.  Rideont  v.  Enox,  148  Mass.  368, 
19  N.  £.  390, 12  A.  8.  R.  560,  2  LJLA. 
SL 
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will  with  it,  by  maintaining  it,  removing  it,  or  letting  it  go  to  decay, 
without  at  all  affecting  those  rights  and  liabilities.* 

11.  Duty  to  Maintain  at  Common  Law. — At  common  law,  a  land- 
owner was  not  bound  to  maintain  fences  between  himself  and  his 
neighbors  except  by  prescription  or  agreement,'  nor  could  he,  with- 
out such  agreement  or  prescription,  be  held  to  contribute  to  the 
expense  of  fences  erected  by  his  neighbors.  As  has  been  already 
stated,  however,  each  owner  at  his  peril  was  bound  to  keep  his  cattle 
on  his  own  lands,  whether  the  lands  of  his  neighbor  were  fenced 
or  unfenced.*  And  the  authority  given  by  law  to  a  coterminous 
proprietor  to  build  one-half  of  a  partition  fence  on  the  land  adjoin- 
ing his  own  gives  him  an  unqualified  right  to  enter  upon  and  occupy 
as  much  of  the  premises  as  is  needful  for  that  purpose.'  The  owner 
of  a  partition  fence  is  not  answerable  to  a  third  person  who  has  been 
injured  by  its  falling  upon  him,  where  he  used  the  care  of  a  prudent 
man  in  maintaining  it.* 

12.  Duty  to  Maintain  by  Prescription. — A  landownw  may  b« 
bound  by  prescription  to  maintain  the  whole  or  part  of  a  partition 
fence  between  his  own  land  and  that  of  an  adjoining  proprietor,* 
and  where  a  line  fence  is  built  in  separate  portions  by  adjoining 
owners,  and  maintained  by  Ihem  in  the  same  manner  for  more  than  ' 
twenty-five  years,  some  original  grant  or  agreement  between  the  parties 
by  which  a  l^al  division  of  the  fence  was  established  will  be  pre- 
sumed." Parol  evidence  of  a  usage  to  repair  separate  portions  of  a 
fence  is  admissible  to  prove  the  prescription.  But  no  prescriptive 
obligation  to  maintain  any  particular  portion  of  a  partition  fence 
arises  from  a  joint  maintenance  of  the  entire  fence  for  any  number 
of  years.  It  has  been  held  that  a  statute  allowing  a  division  of  such 
a  fence  to  be  established  by  evidence  of  twenty  years'  usage  and 
acquiescence  does  not  operate  retrospectively  and  that  a  prescription 
beginning  before  the  passage  of  the  act  will  not  do.  It  has  also 
been  decided  that  a  division  of  a  partition  fence  cannot  be  established 
by  a  prescription  gained  after  the  enactment  of  a  statute  giving  fence 
viewers  power  to  make  a  division,  in  case  of  dispute,  so  as  to  oust 
their  jurisdiction  to  make  such  division.  Moreover,  in  the  absence 
of  any  usage  between  the  particular  parties  or  their  grantors,  from 
which  a  prescription  to  maintain  part  or  all  of  a  partition  fence 
could  arise,  it  is  very  doubtful  whether  a  mere  local  custcwn,  in  a 
particular  city,  to  require  adjacent  lot-owners  to  join  in  maintain- 

4.  Note:  68  Am.  Dec.  626.  7.  Note:  11  Ann.  Cas.  200. 

6.  Holladay  v.  Marsh,  3  Wend.  (N.       8.  Quinn  v.  Crimmings,  171  Mass. 

T.)  142,  20  Am.  Dec.  678.  255,  50  N.  E.  624,  68  A  S.  R.  420  aiii 

Notes:   34   Am.   Dec.   80;  68   Am.  note,  42  L.E.A.  101. 

Dec.  626;  71  Am.  Dec.  727;  11  Ann.       9.  See  Animals,  vol.  1,  p.  1100. ' 

Cas.  199.  10.  Knox  v.  Tucker,  48  Me.  373,  77 

i.  See  snpra,  par.  4.  Am.  Dec.  233. 
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ing  partition  fences  can  be  valid  and  binding,  though  such  a  castom 
has  been  sostained.  At  conunon  law,  a  writ  of  curia  claudenda  would 
lie  to  enforce  a  prescriptive  obligation  to  maintain  a  partition  fence 
or  apportion  of  it;  but  not,  it  seems,  to  compel  performance  of  a 
mere  agreement  to  maintain  such  a  fence.^^ 

13.  Duty  to  Maintain  by  Agreement. — ^A  partition  fence  may  also 
be  established  by  the  agreement  of  adjacent  landowners,**  and  they 
may  respectively  bind  themselves  to  maintain  particular  portions 
of  such  fence,  or  one  of  them  may  agree  to  maintain  the  entire 
fence.  The  fact  that  there  is  a  statute  providing  for  the  erection 
and  apportionment  of  partition  fences  will  not  preclude  the  parties 
from  controlling  the  matter  by  private  agreement.  And  if  they 
enter  into  an  agreement  for  the  erection  of  a  fence,  and  as  to  what 
shall  be  deemed  a  sufficient  fence,  the  agreement,  and  not  the  statute, 
will  determine  as  to  its  sufficiency.  However,  under  an  agreement 
to  maintain  a  "sufficient"  fence,  where  a  general  law  prescribes  what 
shall  be  a  "sufficient"  fence,  a  lawful  fence  will  be  held  to  be  intended. 
Where  there  is  a  statute  regulating  division  fences,  an  agreement 
for  the  apportionment  of  a  fence  between  adjoining  owners,  followed 
by  the  erection  of  the  respective  portions  of  the  fence  as  agreed,  and 
the  maintenance  thereof  by  the  parties  and  their  successors,  consti- 
tutes the  fence  a  division  fence  under  the  statute.*'  This  rule  has 
been  applied  to  the  case  of  an  agreement  that  a  hedge  theretofore 
planted  shall  be  a  division  fence,  and  that  one  party  shall  own  and 
keep  in  repair  half  of  it  and  the  other  shall  own  and  keep  in  repair 
the  other  half,  and  such  an  agreement  is  binding  on  the  parties  and 
such  of  their  successors  in  title  as  have  notice  thereof.**  An  agree' 
ment  for  the  partition  or  appointment  of  such  a  fence  can  be  re- 
voked only  in  the  statutory  mode.  And  such  an  agreement  is  not 
annulled,  by  the  death  of  either  of  the  parties,''but  where  they  have 
agreed  to  build  their  respective  parts  of  the  fence,  each  is  bound 
to  maintain  his  portion  in  any  event  until  the  agreement  has  been 
repudiated."  However,  a  license  granted  by  an  owner  of  land  to 
an  adjoining  proprietor  permitting  the  latter  to  join  fences  with 
him  is  a  personal  privilege  which  is  revocable,  and  the  sale  of  the 
land  by  the  licensor  amounts  to  a  revocation,  a  purchaser  who  takes 
without  notice  of  the  agreement  not  being  bound  thereby.*'  At 
common  law,  trespass  does  not  lie  at  the  instance  of  an  adjoining 
proprietor,  against  his  neighbor,  for  the  breach  of  an  agreement 
to  keep  the  partition  fence  in  repair,  as  the  action  should  be  for 

11.  Note:  68  Am.  Dec.  626.  16.  Scott  ▼.  Grover,  56  Vt.  499,  48 

12.  See  Aniuals,  vol.  1,  p.  1100.        Am.  Rep.  814. 

IS.  Note :  68  Am.  Deo.  626.  Note :  68  Am.  Dec.  626. 

14.  Meyer  v,  Perkins,  89  Neb.  59,       16,  House  v.  Seat,  26  Mo.  178,  72 
130  N.  W.  986,  Ann.  Cas.  1912C  468.       Am.  Dec  202. 
R.  C.  L,  Vol.  XI.— 56,         881 
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breach  of  contract,*'  although  it  has  been  decided  that  where  such 
an  agreement  is  held  to  constitute  the  fence  in- question  a  partition 
fence  within  the  meaning  of  a  statute  regulating  such  fences,  all 
the  statutory  remedies  for  the  enforcement  of  the  obligations  of  the 
respective  parties  apply.**  If  the  duty  to  maintain  a  partition  fence 
is,  by  private  arrangement  between  two  adjoining  owners,  imposed 
on  one  of  them,  the  other  is  not  answerable  to  a  third  person  who 
haa  been  injured  by  the  fence  falling  upon  him.*" 

14.  Deed  as  Evidence  of  Agreetaent. — Where  an  agreement  for  the 
erection,  apportionment,  or  maintenance  of  a  fence  is  evidenced  by 
a  deed,  there  can,  of  course,  be  no  question  as  to  its  binding  force.** 
A  covenant  for  the  maintenance  of  such  a  fence  ordinarily  runs 
with  the  land,  and  binds  not  only  the  covenantor  but  his  heirs  and 
assigns.*  And  inasmuch  as  the  purchaser  of  land  is  generally  held 
to  have  constructive  notice  of  all  matters  affecting  his  estate  which 
appear  in  the  instruments  through  which  he  derives  his  title,  it  is 
not  necessary  that  the  covenant  to  maintain  a  division  fence  should 
appear  in  the  deed  of  his  immediate  grantor.*  Also,  if  a  grantee 
accepts  a  deed  in  which  there  is  a  stipulation  requiring  him  to  inclose 
the  land  with  a  fence,  such  land  being  part  of  a  larger  tract  belong- 
ing to  the  grantor,  this  imposes  on  him  the  obligation  of  maintain- 
ing a  partition  fence  between  the  premises  granted  and  part  of  the 
remaining  land  subsequently  conveyed  by  the  grantor  to  another 
grantee,  whenever  such  fence  is  necessary.'  But  after  parting  with 
the  title  to  the  land,  the  covenantor  is  not  liable  for  the  failure  of 
his  grantee  to  perform  the  covenant.*  A  covenant  to  repair,  expressed 
in  general  terms,  will  be  construed  as  binding  the  covenantor  to 
rebuild,  in  the  event  of  the  destruction  of  the  structure  without  fault 
on  the  part  of  the  covenantees.*  The  right  to  fence  a  right  of  way, 
however,  is  not  given  by  a  reservation  in  a  deed  of  a  reasonable  right 
of  way  across  land  conveyed.' 

15.  Parol  Evidence  of  Agreement. — There  is  some  conflict  of 
authority  as  to  whether  contracts  in  relation  to  division  fences  are 

17.  Walker  v.  Watrous,  8  Ala.  493,  3.  Sexaner  v.  Wilson,  136  la.  357, 
42  Am.  Dec  646.  113  N.  W.  941,  15  Ann.  Ca3.  54  and 

18.  Note:  68  Am.  Dec.  627.  note,  14  L.R.A.(N.S.)  185;  Burbank  v. 

19.  Quinn  v.  Crimmings,  171  Mass.  Pillsbury,  48  N.  H.  475,  97  Am.  Deo. 
255,  50  N.  E.  624,  68  A.  S.  R.  420,  42  633. 

L.R.A.  101.  Note:  68  Am.  Dec.  626, 

20.  Note:  68  Am.  Dec.  626.  4.  Sexaner  v.  Wilson,  136  la.  357, 

1.  Bronson  v.  Coffin,  108  Mass.  175,   113  N.  W.  941,  15  Ann.  Cas.  54,  14 
11  Am.  Rep.  335;  Kellogg  v.  Robinson,  L.R.A.(N.S.)  185. 

6  Vt.  276,  27  Am.  Dec.  550  and  note.  5.  Beach  v.  Crain,  2  N.  T.  86,  49 

Notes:  68  Am.  Dee.  626;  97  Am.  Am.  Dec.  369  and  note. 

Dec.  643.  6.  Sizer  v.  Quinlan,  82  Wis.  390.  52 

See  also  Covenants,  vol.  7,  p.  1108.  N.  W.  590,  33  A.  S.  R.  55,  16  LJt.A. 

2.  See  Covenants,  vol.  7,  p.  1109.  512. 
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contracts  in  relation  to  an  interest  in  lands,  within  the  meaning  of 
the  statute  of  frauds  requiring  such  contracts  to  be  in  writing.  Thus, 
lome  cases  hold  that  an  agreement  for  a  division  of  a  line  fence  must 
be  in  writing,  in  order  to  be  binding  on  the  parties  and  their  privies,^ 
and  that  a  contract  for  the  conveyance  of  an  undivided  interest  in 
a  partition  fence  between  lands  of  adjoining  owners  is  a  contract 
for  the  release  of  an  interest  in  real  estate,  and,  to  be  binding,  must, 
in  the  absence  of  part  performance,  be  in  writing.^  The  weight  of 
authority,  however,  seems  to  be  to  the  effect  that  such  a  contract 
is  not  within  the  statute.'  Accordingly  it  has  been  held  that  an 
agreement  to  maintain  or  to  erect  and  maintain  each  a  definite  por- 
tion of  a  fence  is  not  required  to  be  in  writing  to  be  binding  on  the 
parties  and  such  of  their  succeasois  in  tide  as  have  notice,**  or  until 
repudiated.** 

Under  Statute$ 

16.  In  General. — In  the  United  States  the  whole  subject  of  parti- 
tion fences  is  very  generally  regulated  by  statute.  It  may  be  stated  in 
general  terms,  however,  that  such  statutes  ordinarily  require  adjacent 
owners  of  improved  lands  to  contribute  equally  to  the  maintenance 
of  partition  fences,  provide  for  the  assignment  by  fence  viewers  or 
other  proper  officers  of  the  portion  of  fence  which  each  owner  is 
to  build  and  maintain,  and  for  the  appraisement  by  such  officers, 
when  necessary  to  the  adjustment  of  the  mutual  rights  of  the  parties, 
.of  the  value  of  fences  erected  or  repairs  made,  and  prescribe  also 
suitable  methods  of  enforcing  the  adjudications  of  those  officers.*' 
Such  statutes  are  a  valid  exercise  of  the  police  power,  and  are  not 
unconstitutional  as  taking  private  property  without  due  process  of 
law,  notwithstanding  the  fact  that  under  their  provisions  a  fence 
built  by  one  owner  may  be  assigned  to  another  owner  to  maintain.*' 
In  fact  the  duty  enjoined  by  such  statutes  on  adjacent  landowners,  of 

7.  Esoz  T.  Tucker,  48  Me.  373,  77  the  provisions  of  the  act  shall  not 
Am.  Dec  233.  apply  to  any  hedge  fence  protecting 

Note :  68  Am.  Dee.  626.  either  an  orchard  or  a  building  refers 

8.  RndisiU  v.  Cross,  54  Ark.  519,  16  only  to  hedges  whidi  are  actoaUy  with- 
8.  W.  676,  26  A.  S.  R.  57  and  note.  in  the  terms  of  the  exception  to  the 

9.  Notes:  68  Am.  Dec.  628;  27  statute  at  the  time  the  proviso  is  in- 
LJEt.A.(N.S.)  226.  See  also  Statutx  voiced,  and  does  not  include  hedges 
or  Frauds.  which  are  not  then  but  may  at  some 

10.  McAfee  v.  Walker,  82  Kan.  182,  future  time  be  within  such  terms.  Hill 
107  Pac.  637,  27  L.R.A.(N.S.)  226;  v.  Tohill,  225  lU.  384,  80  N.  E.  253, 
Meyer  v.  Perkins,  89  Neb.  59,  130  N.   8  Ann.  Gas.  423. 

W.  986.  Ann.  Gas.  1912G  468  and  note.       13.  HiU  t.  Tohill,  225  HL  384,  80 

11.  Scott  V.  Grover,  56  Vt.  499,  48   N.  E.  253,  8  Ann.  Gas.  423. 

Am.  Rep.  814.  Notee:   68  Am.  Dee.   629;  8  Aaa. 

12.  Note:  68  Am.  Dec.  629.  Gas.  426. 
A  proviso  in  a  fence  statute  that 
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uniting  in  the  erection  and  maintenance  of  partition  fences,  is  re- 
garded as  almost  a  common  law  obligation  in  some  of  the  older  states, 
owing  to  the  antiquity  of  the  fiist  statutes  on  the  subject  and  the 
uniformity  with  which  they  have  been  maintained.**  Under  a  stat- 
ute providing  that  pai^ties  shall  maintain  respectively  a  just  and  equal 
proportion  of  partition  fences,  the  proportion  is  not  to  be  ascertained 
by  simply  dividing  the  whole  fence  into  two  equal  parts,  but  a  just 
and  equal  proportion  with  respect  to  cost  of  construction  and  main- 
tenance is  required,  and  a  statute  requiring  parties  to  maintain  such 
fences  imposes  an  obligation,  not  merely  to  repair  the  fence  when 
necessary,  but  to  rebuild  it  in  case  of  its  accidental  destruction  by  fire 
or  otherwise.**  Whei^  under  such  a  statute  a  partition  fence  is  the 
joint  property  of  the  adjoining  proprietors  and  on  each  is  devolved 
the  duty  of  keeping  them  in  good  repair,  one  proprietor  cannot  main- 
tain an  action  against  his  immediate  neighbor  for  an  injury  caused 
by  an  insufficient  fence.**  And  under  a  provision  that  the  owner  of 
animals  shall  not  be  liable  for  damage  by  trespass  in  consequence  of 
the  neglect  of  the  person  who  has  suffered  the  damage  to  maintain 
his  part  of  the  partition  fence,  neglect  to  maintain  his  part  of  the 
partition  fence  cannot  be  imputed  to  a  person  until  a  division  thereof 
takes  place  between  him  and  the  adjoining  owner.*' 

17.  Lands  and  Fences  Subject  to  Statutes. — ^The  statutes  generally 
require  only  adjacent  owners  of  "improved"  or  "inclosed"  lands  to 
,  contribute  to  partition  fences,  and  under  such  statutes  owners  whose 
lands  are  unimproved  or  uninclosed  cannot  be  compelled  to  con- 
tribute.** A  statute  cannot  be  so  construed  and  administered  as  to  - 
charge  an  owner  of  unimproved  or  uninclosed  land  with  any  part  of 
the  expense  of  constructing  and  maintaining  a  line  fence,  as  this 
would  be  laying  an  imposition  on  the  private  property  of  one  for 
the  sole  benefit  of  another.**  A  decision  of  fence  viewers  requiring 
owners  of  unimproved  or  uninclosed  lands  to  do  so  is,  therefore,  coram 
non  judice  and  void.**  The  theory  that  an  owner  should  not  be 
compelled  to  contribute  to  the  cost  of  a  fence  from  which  he  derives 
no  benefit  has  also  been  applied  where  one  builds  a  fence  on  his  own 
land,  and  back  from  the  division  line,  so  as  to  leave  an  uninclosed 
way  or  lane  between  his  own  and  his  neighbor's  land.  In  these  cases 
the  owner  of  the  lane  is  not  liable  to  share  the  cost  of  a  fence  erected 
on  the  line.*  If  part  of  an  owner's  land  is  improved  and  the  residue 
not,  he  is  liable  to  contribute  to  a  partition  fence  only  along  th« 

14.  Note:  68  Am.  Dec.  629.  19.  Alma  Coal   Co.  v.   Cosard,  79 

15.  Note:  68  Am.  Dee.  638.  Ohio  St.  348,  87  N.  E.  172,  20  L.EJL 

16.  Walker  v.  Watrous,  8  Ala.  493,    (N.S.)  1092  and  note. 

42  Am.  Dec.  646.  20.  Note :  68  Am.  Dec.  632. 

17.  Lord  V.  Wormwood,  29  Me.  282,       1.  Notes:    68    Am.    Dec.    626;    20 
50  Am.  Dec.  586.  L.R.A.(N.S)  1092 

IS.  Note :  68  Am.  Dec.  632. 
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improved  part,  and  one  who  after  letting  his  land  lie  open  under  the 
statute  afterwards  incloses  it,  and  joins  to  a  line  fence  erected  by  an 
adjacent  owner,  becomes  liable  for  half  the  cost  of  the  fence.*  On  the 
other  hand,  one  who  has  borne  his  share  of  the  cost  of  a  partition  fence 
may  relieve  himself  from  maintaining  the  fence  or  a  section  of  it 
by  allowing  his  entire  lands,  or  so  much  as  he  sees  fit,  again  to  lie 
in  common.*  Where  fence  viewere  have  assigned  a  hedge  to  a  land- 
owner to  be  maintained  by  him  as  his  portion  of  a  division  fence,  the 
owner  has  the  right  to  remove  the  hedge  and  substitute  therefor  a 
lawful  fence  of  other  material  without  the  consent  of  the  adjoining 
landowner.*  But  where  one  party  ceases  to  improve  his  land,  or 
throws  it  open,  he  must  not  take  away  any  part  of  his  partition  fence 
if  the  owner  or  occupant  of  an  adjoining  improved  inclosure  elects 
to  pay  its  value  within  a  reasonable  time,  which  is  generally  fixed  by 
statute.'  When  a  statute  applies  in  terms  to  agricultural  lands,  it 
does  not  regulate  the  erection  and  maintenance  of  fences  between  lots 
in  cities  and  towns.* 

18.  What  Is  Improved  or  Inclosed  Land. — The  question  as  to  when 
land  is  to  be  deemed  under  improvement  so  as  to  render  the  owner 
liable  to  contribute  to  the  expense  of  partition  fences,  is  a  mixed  one 
of  law  and  fact.  If  land  is  used  or  employed  to-  good  purpose,  or 
turned  to  profitable  account,  it  is  to  be  deemed  improved  land  under 
existing  statutes.  Land  occupied  by  public  buildings  is  under  im- 
provement, but  when  it  is  laid  open  to  public  use  it  is  "in  common," 
and  therefore  not  within  the  statutes.^ 

19.  Location  of  Partition  Fences. — ^It  may  be  stated  as  a  general 
rule  that  a  partition  fence,  in  order  to  be  within  the  purview  of  stat- 
utes regulating  the  construction  and  repair  of  division  or  partition 
fences,  should  be  located  on  the  division  line  between  adjoining  prop- 
erties, or  appiroximately  thereon,'  and  consequently  fence  viewers  have 
no  authority  to  direct  a  partition  fence  to  be  built  elsewhere  than  on 
the  line.*  The  action  of  viewers  in  locating  a  fence  will  not  prevent 
one  of  the  adjacent  owners  from  showing,  in  a  proper  action,  that 
the  fence  is  placed  wholly  on  his  land,  and  from  recovering  damages 
therefor,**  and  in  an  action  for  contribution  the  fact  that  the  fence 
13  not  on  the  line  is  a  good  defense.**  If  a  fence  is  located  on  a  line 
egreed  on,  whether  it  be  the  true  line  or  not,  it  is  a  good  partition 
fence,  and  the  parties  are  estopped  to  deny  it     Moreover,  mutual 

S.  Note:  68  Am.  Dec.  632.  7.  Note:  68  Am.  Dec  632. 

S.  Notes:    68    Am.    Dec.    632;  20       8.  Note :  11  Ann.  Cas.  199.    See  also 
L.K_A.(N.S.)  1092.  supra,  par.  10. 

4.  Hill  V.  TohiU,  225  111.  384,  80       9.  Note:  68  Am.  Deo.  633. 

N.  E.  253,  8  Ann.  Cas.  423.  10.  Notes:    68   Am.    Dec.   633;    11 

5.  Note:  12  L.B.A.  601.  Ann.  Cas.  200. 

6.  Notes:    68    Am.    Dec.  633;    22       11.  Note:  68  Am.  Dec.  636. 
L.R.A.  107. 
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recognition  of  a  fence  built  entirely  on  the  land  of  one  as  a  partition 
fence  estops  both  parties  from  complaining  of  any  act  which  would 
have  been  lawful  if  the  fence  had  been  on  the  line,  such  as  an  entry 
to  repair  the  fence.^*  If  one  of  two  adjacent  owners  by  mistake  buil^ 
a  partition  fence  on  the  land  of  the  other,  by  his  license,  and  on  dis- 
covering the  mistake  removes  the  fence  to  the  true  line  within  a  reason- 
able time,  he  is  not  liable  in  trespass  for  removing  the  rails.^'  A 
partition  fence  should  be  built  equally  on  the  land  of  both  landholden 
and  a  reasonable  quantity  of  land  may  be  taken  for  the  purpose  on 
both  sides.  If  more  than  half  of  a  partition  fence  is  built  on  the 
land  of  one  of  the  proprietors,  he  may  remove  the  excess,  even  though 
it  involves  the  removal  of  the  entire  fence,  if  he  has  not  agreed  to  have 
it  so  placed.  But  this  rule  applies  only  to  partition  fences,  and  a 
man  may  not  plant  the  comer-post  of  his  front  fence  so  that  half  of 
it  shall  be  on  his  neighbor's  land,  and  if  he  does  so  it  is  a  trespass.** 
A  Virginia  worm  fence  projecting  equally  on  the  land  of  each  is  a 
good  division  fence,  by  immemorial  usage,^'  though  it  has  been  held 
that  a  license  to  build  a  fence  on  the  line  does  not  contemplate  a  worm 
or  zigzag  fence  crossing  the  line  from  side  to  side  alternately,  as 
usage  and  custom  do  not  control  the  requirements  of  a  license.**  The 
fact  that  the  land  is  covered  for  a  part  of  the  year  with  water  affords 
no  legitimate  excuse  for  failing  to  construct  a  partition  or  division 
fence  on  the  line,  but  where  the  division  line  is  so  situated  as  to  make 
the  building  of  a  fence  on  it  impossible  or  impracticable,  as  where  the 
line  runs  along  an  alley,  a  road,  or  a  stream,  then  an  owner  must 
locate  a  fence  on  his  own  land,  unless  some  arrangement  cain  be  made 
by  agreement  for  the  construction  of  a  fence.  And  in  constructing  a 
fence  along  a  highway  or  a  private  road,  the  abutting  owner  has  no 
right  to  rest  one-half  of  the  fence  over  his  line.*'  Where  adjacent 
owners  agree  each  to  build  half  of  a  partition  fence,  and  by  mistake 
one  builds  his  fence  on  the  land  of  the  other,  and  the  land  is  sold  to 
a  third  person  having  no  notice  of  the  agreement,  the  fence  is  his.** 
In  reconstructing  a  partition  or  division  fence  the  division  line  may 
be  followed  although  the  old  fence  was  not  exactly  on  the  line.** 

20.  Nature  of  Proceedings  under  Statutes  Generally. — Proceedings 
under  statutes  to  apportion  a  partition  fence  or  to  appraise  the  value 
or  to  determine  the  sufficiency  of  such  fence  or  repairs,  are  judicial, 
and  fence  viewers  are  regarded  as  judicial  offioeis  with  respect  to  their 

12.  Notes:  68  Am.  Dec.  633;  11  Ann.  16.  Morton  ▼.  Sejuolds,  45  N.  J.  L. 
Cas.  200.  326,  46  Am.  Rep.  776. 

13.  Hobbs  T.  Clark,  53  Ark.  411,  14  Notes:  68  Am.  Dee.  634;  U 
S.  W.  652,  9  L.R.A.  526.  Cas.  200. 

Note:  63  Am.  Dec.  634.  17.  Note:  11  Ann.  Cas.  200. 

14.  Note:  68  Am.  Dec.  634.  18.  Note:  68  Am.  Dec.  634. 
Ifi.  Notes :  68  Am.  Dec.  634;  11  Ann.       19.  Note :  11  Ann.  Cas.  190. 

Cas.  199. 
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chief  duties.  Moreover,  the  jurisdiction  of  fence  viewers  heing  special, 
they  must  keep  within  its  bounds,  and  there  is  no  presumption  in 
favor  of  the  jurisdiction.**  An  adjudication  directing  anything  be- 
yond what  the  law  prescribes  is  void  for  the  excess,  though  not,  it 
seems,  entirely  void  if  any  part  is  good.*  A  fence  must  be  a  partition 
fence  to  give  the  viewers  jurisdiction  over  it,  and  they  cannot  con- 
elude  a  party  by  deciding  that  to  be  a  partition  fence  which  is  not.* 
They  have  no  authority  to  fix  the  line  if  it  is  in  dispute,  but  it  seems 
that  the  adverse  party  cannot  oust  their  jurisdiction  by  raising  disputes 
as  to  the  line.  The  general  rule  is  that  their  decisions  as  to  matters 
within  their  jurisdiction,  in  the  absence  of  mistake  qr  fraud,  are  final 
and  conclusive,'  and  it  has  been  held  that  a  statute  making  their 
decisions  conclusive  is  constitutional.*  And  though  certiorari  may 
issue  to  review  their  proceedings,  a  decision  on  the  merits  will  not  be 
disturbed.* 

21.  Proceedings   before  Viewers. — Within  their  jurisdiction,  the 
proceedings  of  fence  viewers  are  not  to  be  scrutinized  with  technical 
nicety,  and  substantial  compliance  with  a  statute  will  be  sufficient  to 
render  their  proceedings  valid.     Two  or  more  several  landowners 
adjoining  another  cannot  join  in  an  application  for  a  division  of  a 
partition  fence  where  the  statute  does  not  clearly  authorize  it,  though 
several  division  fences  between  the  same  owners  may  be  included  in 
the  same  application,  where  there  is  nothing  in  the  statute  to  forbid 
it,  and  if  the  fences  are  separately  divided  the  fact  that  some  of  them 
were  improperly  included  aifords  no  ground  of  objection.    An  appor- 
tionment between  adjacent  owners  of  part  only  of  their  division  fence 
is  good  if  there  is  no  dispute  as  to  the  residue  or  no  request  to  ap- 
portion i^.*    Notice  to  the  adverse  party  is  essential  to  give  fence 
viewers  jurisdiction,  and  without  such  notice,  whether  the  statute 
preBcrib€»  notice  or  not,  the  proceedings  are  void  for  want  of  juris- 
diction unless  the  parties  voluntarily  appear,'  and  it  has  been  held 
that  a  statute  which  in  effect  provides  for  the  settlement  of  the 
comers  of  disputed  quarter  sections  and  the  establishment  of  the 
divisional  lines  of  fences,  and  fails  to  provide  for  any  notice  to  the 
adjoining  owners  or  to  give  them  any  chance  to  be  heard,  a  open  to 
the  objection  that  it  deprives  the  owners  of  their  property  without 
due  process  of  law.*     Unless  a  statute  prescribes  notice  for  some 
^>ecified  time,   xaaamable  notice  is  sufficient.     If  an   application 
embraces  two  or  more  distinct  subjects  for  adjudication,  there  must 
be  notice  of  each,  and  there  can  be  no  action  on  any  matter  not 

20.  Note:  68  Am.  Dec.  629.  4.  Notes:  68  Am.  Dec  631;  8  Ana. 

1.  Bailey  v.  Bryan,  48  N.  C.  357,  67   Cas.  426. 

Am.  Dec.  246.  6.  Note :  68  Am.  Dec.  631. 

Note:  68  Am.  Dec.  630.  6.  Note:  68  Am.  Dee.  630,  63L 

2.  See  supra,  par.  10,  19.  7.  Note:  68  Am.  Dec.  629,  630. 

3.  Note:  68  Am.  Dec.  630.  8.  Note:  8  Ann.  Cas.  427. 
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expressed  in  the  notice.  But  notice  to  a  tenant  in  common  in  sole 
possession  is  sufficient  -when  the  other  cotenants  are  nonresidents  and 
their  residences  are  unknown.  And  a  complaint  need  not  be  in 
writing  unless  the  statute  so  provides,  expressly  or  by  implication.* 

22.  Who  May  Enforce  Liability  and  Who  Is  Bound  to  Contribute.— 
-In  occupant,  though  not  the  owner,  of  lands  is  entitled  to  the  benefit 
of  a  statute  providing  for  the  recovery  from  adjacent  owners  or 
occupants  of  a  proportionate  part  of  the  expense  of  partition  fences, 
but  one  who  is  not  an  owner  or  occupant  of  adjoining  land  cannot 
insist  on  the  maintenance  of  a  partition  fence,  or  recover  for  a 
deficiency.**  Where  there  is  nothing  but  the  line  between  two  tracts 
of  land,  and  they  are  otherwise  within  the  statute,  the  owners  thereof 
are  adjoining  owners  and  bound  to  contribute  to  partition  fences. 
This  obligation,  however,  they  may  escape  by  agreement,  and  such 
agreement  need  not  be  in  writing.  And  so  they  may  agree  that  there 
shall  be  a  lane  between  them,  or  they  may  agree  to  inclose  their  lands 
in  common,  and  in  such  a  case  they  will  be  remitted  to  their  common 
law  rights  as  respects  liability  for  mutual  trespasses.  As  dispensing 
with  the  obligation  on  the  part  of  an  adjoining  owner  to  contribute, 
it  has  been  held  in  some  cases  that  if  either  owner  builds  a  fence  on 
his  own  land,  leaving  the  land  between  himself  and  the  line  open,  h« 
will  not  then  be  held  to  contribute  to  a  fence  erected  on  the  line, 
unless  the  statute  expressly  or  impliedly  forbids  such  action.  The  true 
rule,  however,  would  seem  to  be  that  there  must  be  something  more 
than  a  mere  colorable  throwing  open  of  the  intervening  land  to  escape 
liability  for  the  maintenance  of  a  joint  fence,  and  so,  where  a  private 
way  is  necessary  to  one  of  the  owners  to  enable  him  to  obtain  ingress 
and  egress  along  the  line,  he  cannot  be  compelled  to  maintain  all  of 
the  fence  on  his  own  side  of  the  way  and  half  of  that  on  the  other 
side.  A  party  must  be  in  the  possession,  use,  and  control  of  premises, 
so  as  to  be  able  to  fence  them  voluntarily,  in  order  to  be  liable  under 
a  statute  relating  to  partition  fences.  Therefore,  an  owner  whose  land 
is  in  the  possession  of  a  trespasser,  or  one  claiming  for  himself  or  • 
stranger,  is  not  liable  for  the  erection  or  repair  of  a  partiticMi  fence, 
and  it  has  been  held  that  a  husband  lodging  with  his  wife,  who  is  the 
owner  and  exclusive  manager  of  the  premises,  he  himself  being 
engaged  in  business  elsewhere,  &  not  within  the  statute.  One  who  has, 
by  agreement,  inclosed  his  land  with  that  of  others  is  neverthelca 
liable  to  contribute  to  a  partition  fence  between  his  land  and  that  of 
an  adjacent  owner.**  Where  an  order  requiring  a  partition  fence  to 
be  built  does  not  fix  its  height,  and  it  has  been  built  sufficiently  high 
to  answer  the  purpose,  a  recovery  may  be  had  for  contribution,  al- 
though it  is  not  of  the  legal  height** 

9.  Note:  68  Am.  Dec.  630.  11.  Note:  68  Am.  Dee.  631  et 

10.  Note:  68  Am.  Dec.  633.  12.  Note:  22  LJI.A.  107. 
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23.  Statutory  Remedies  to  Enforce  Contribution. — In  the  ease  of 
a  statutory  fence,  the  remedies  to  enforce  contribation  depend,  of 
course,  on  the  particular  statute.  A  usual  feature  of  such  statutes  is 
a  provision  that  where  one  of  the  adjacent  proprietors  refuses  or 
neglects  to  build  or  repair  the  portion  of  the  fence  assigned  to  him,  the 
other  may  build  or  repair  it  himself,  have  the  value  appraised  by  the 
viewers,  and  then  recover  the  amount  from  the  delinquent  proprietor, 
and  by  some  statutes  he  is  empowered  to  recover  double  the  amount 
by  way  of  penalty  for  the  default.  The  statutory  method  of  procedure 
to  enable  one  owner  to  build  another's  portion  of  a  partition  fence,  and 
then  recover  the  value,  is  exclusive,  and  a  party  cannot,  without  resort- 
ing to  and  complying  with  the  statute,  go  on  and  build  the  whole 
fence  and  then  recover,  especially  when  double  value  by  way  of 
penalty  is  claimed,*'  It  has  been  held,  however,  that  an  adjoining- 
proprietor  may,  after  an  application  to  his  immediate  neighbor  to 
repair  the  partition  fence,  and  his  refusal  so  to  do,  perform  the  neces- 
sary work  himself,  and  recover  therefor,  although  the  reviewers  con- 
templated by  the  statute  have  not  been  appointed.**  Where  the 
obligation  to  contribute  to  the  expense  of  a  partition  fence  wected  by 
one  adjacent  owner,  after  the  other's  default,  has  once  attached,  a 
lien  by  statute  to  enforce  it  is  not  exclusive,  but  the  amount  may  be 
recovered  by  an  action.  As  to  the  party  to  bring  an  action  for  con- 
tribution, it  must  no  doubt  be  the  party  who  erected  the  fence  or  made 
the  repairs,  and  if  before  recovering  it  he  conveys  his  land,  his  grantee 
does  not  succeed  to  his  right,  unless  a  statute  authorizes  a  recovery 
from  an  adjacent  landowner  who  uses  a  fence  after  its  erection  and 
after  conveyance.  Unless  the  proceedings  to  fix  a  defendant's  liability 
to  build  or  repair  a  fence  were  valid,  the  plaintiff  cannot  recover. 
The  statutes  usually  provide  for  notice  by  the  viewers  to  a  party  in 
order  to  put  him  in  default,  but  without  such  provision  notice  is  no 
doubt  necessary.  Parol  evidence  of  such  notice  is,  however,  sufficient. 
A  defendant  must  of  course  have  been  in  default  before  the  plaintiff 
undertook  to  build  or  repair  the  fence,  but  where  the  plaintiff  begins 
to  repair  after  the  default  is  complete,  he  is  not  bound  to  desist  on  the 
offer  of  the  defendant  to  make  the  repairs.  If  the  statute  provides  for 
an  adjudication  and  appraisement  by  fence  viewers  as  to  the  suffi- 
ciency and  value  of  the  fence  or  repairs  when  completed,  the  defend- 
ant is  entitled  to  notice  of  their  meeting  for  that  purpose.  An  appraise- 
ment is  not  necessary  before  suit,  however,  unless  the  statute  requires 
it,  and  the  value  may  be  proved  by  witnesses.  It  is  no  defense  to  an 
action  for  contribution  or  for  the  penalty  of  double  the  amount,  that 
Ae  plaintiff  has  built  a  better  or  more  expensive  fence  than  the  statute 
requires,  nor  that  tiie  plaintiff's  part  of  the  fence  was  insufficient  at 

U.  Note:  68  Am.  Dee.  894.  14.  Walker  v.  Watrous,  8  Ala.  493, 

42  Am.  Dee.  646. 
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the  time  of  the  view.  The  sale  of  the  laoid  by  the  adjoining  owner 
after  proceedings  for  appraisement  have  been  commenced,  and  notice 
by  the  purchaser  that  he  does  not  intend  to  improve  the  land,  will  not 
defeat  a  right  to  recover  contribution  for  building  or  repairing  th« 
adjoining  owner's  part  of  the  fence.*' 

V.  Railroas  Fbncbb 

7n  Qenerol 

24.  At  Common  Law  and  under  Statutes  Generally. — ^In  a  few 
cases  it  has  been  held  that,  independently  of  any  statutory  require- 
ment, a  railroad  company  is  chargeable  with  the  duty  to  fence  its 
track  and  construct  cattle  guards  if  required  by  reasonable  prudence 
and  care  to  keep  the  track  free  from  obstructions,  the  duty  being 
largely  dependent  on  the  locality  of  the  road  and  tiie  place  through 
which  it  passes."  The  general  rale,  however,  is  that  in  the  absence 
of  statutory  regulations  railroads  are  under  no  duty  to  fence  their 
roads.*'  Statutes  have  been  passed  however  in  moat  if  not  all  of  the 
states  either  requiring  railroad  companies  to  build  fences  and  cattle 
siiards  or  declaring  that  they  shall  be  liable  in  damages  for  injuries 
resulting  from  the  failure  to  erect  an'd  maintain  them.  The  remedy 
of  a  landowner  for  the  failure  of  a  railroad  company  to  fence  is  not 
limited  to  an  action  for  damages,  but  he  may  enforce  the  performance 
of  the  statutory  duty.**  A  statutory  requirement  to  fence  "on  each 
side"  of  the  road  has  reference  to  the  margin  or  border  of  the  entire 
grounds  or  right  of  way,  and  this  gives  the  adjoining  landowner  the 
opportunity  to  join  fences,  which  is  a  legal  right  he  has.**  Where 
compensation  is  awarded  and  paid  to  the  owner  of  the  land  for  the 
purpose  of  building  a  fence  when  a  right  of  way  is  taken,  it  has  been 
held  that  he  cannot  recover  for  injuries  to  his  cattle  through  neglect 
to  fence.** 

25.  Constitutionality  of  Railroad  Fence  Lavrs. — Statutes  requiring 
railroads  to  construct  and  maintain  fences  and  cattle  guards  along  the 

16.  Note:  68  Am.  Dee.  634,  635.  Pa.  St.  298,  67  Am.  Dec.  654  and  note. 

16.  Donnegan  v.  Erhardt,  119  N.  Notes:  7  Am.  Rep.  47;  2  A.  S.  EL 
Y.  468,  23  N.  E.  1051,  7  L.B.A.  527;  487;  5  LJIA.  737;  12  L3^.  180;  9 
Trow  V.  Vermont  Cent.  B.  Co.,  24  L.R.A.(N.S.)  347;  43  LJt.A.(N.S.) 
Vt.  487,  58  Am.  Dec.  191.  449. 

Note:  63  Am.  Dec.  625.  See  also  Akucaus,  vol.  1,  p.  1168, 

17.  Chicago,  etc.,  R.  Co.  v.  Patchin,  1170. 

16  lU.  198,  61  Am.  Dec.  65;  LonisviUe,  18.  Note:  8  LJI.A.  138. 

etc.,  B.   Co.   v.  Milton,   14  B.   Mon.  19.  Gould  v.  Great  Northern  R.  Co., 

(Ky.)  75,  58  Am.  Dec.  647;  Gorman  v.  63  Minn.  37,  65  N.  W.  125,  56  A.  S. 

Pacific  R.  Co.,  26  Mo.  441,  72  Am.  Dec.  R.  453,  30  LJt.A.  590.    See  aiao  sa- 

220 ;  Kerwhacker  v.  Cleveland,  etc.,  R.  pra,  par.  10. 

Co.,  3  Ohio  St.  172,  62  Am.  Dec.  246;  20.  Note:  49  Am.  Dec.  270. 

New  York,  etc.,  R.  Co.  v.  Skinner,  19 
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lines  of  their  roads  are  held,  almost  without  exception,  to  be  a  con- 
stitutional exercise  of  the  police  power  for  the  protection  of  property 
and  the  promotion  of  the  public  safety.*  And  the  legislature  has  the 
power  to  declare  the  particular  parts  of  the  track  which  must  and  those 
which  need  not  be  fenced.*  In  order  to  enforce  the  duty  to  fence, 
the  legislature  may  prescribe  appropriate  fines  and  penalties;  and  the 
mode  in  which  they  shall  be  enforced,  whether  at  the  suit  of  a  private 
party  or  at  the  suit  of  the  public,  and  what  disposition  shal^  be  made 
of  the  amounts  collected,  are  mere  matters  of  legislative  discretion.* 
That  statutes  which  impose  an  absolute  liability  or  which  impose 
penalties  in  double  the  amount  of  the  actual  damage  suffered  by 
reason  of  the  failure  of  a  railroad  to  maintain  sufficient  fences  and 
cattle  guards  are  not,  on  that  acpount,  unconstitutional,  has  been 
decided  in  numerous  cases,*  while  statutes  which  require  railroads  to 
build  fences  and  cattle  guards  whenever  demand  for  them  is  made  by 
the  owners  of  land  through  which  the  road  runs  have  also  been  sus- 
tained.* Again  damages  may  be  allowed  for  the  diminution  of  value 
in  adjoining  land,  caused  by  the  failure  of  a  railroad  to  fence  its  roads 
and  to  construct  proper  cattle  guards.*  A  statute  regulating  the  fenc- 
ing of  railroads  is  applicable  to  a  road  operating  at  the  time  of  its 
passage,  as  the  fact  that  its  charter  imposes  no  duty  to  fence  its  tracks 
and  erect  cattle  guards  does  not  prevent  the  legislature  from  subse- 
quently imposing  such  duty  on  it,  nor  does  such  action  impair  the 


1.  Minneapolis,  etc.,  R.  Co.  v.  Beck- 
with,  129  U.  S.  26,  9  S.  Ct.  207,  32 
U.  S.  (L.  ed.)  585;  Yazoo,  etc.,  R.  Co. 
▼.  Harhngrton,  85  Miss.  366,  37  So. 
1016,  3  Ann.  Cas.  181  and  note. 

Notes:  62  A.  S.  B.  170;  31  L.R.A. 
(N.S.)  861. 

See  also  Akhlais,  vol.  1,  p.  1172, 
1173.  And  see  Oregon  B.,  etc.,  Co.  v. 
Smalley,  1  Wash.  206,  23  Pao.  1008, 
22  A.  S.  B.  143  and  note,  wherein  it 
was  held  that  in  the  absence  of  a  stat- 
nte  making  it  the  duty  of  railroad  com- 
panies to  fence  their  tracks,  a  statute 
making  such  companies  liable  for  live- 
gtock  killed  by  them  on  unfenoed 
tracks,  without  regard  to  their  n^li- 
gence  or  the  possible  contributory  neg- 
Ugence  of  the  owner  of  the  stock,  is 
unconstitutional  as  imposing  a  pentilty 
without  a  wrong,  and  taking  property 
without  due  process  of  law. 

2.  Bernard!  v.  Northern  Pac.  R.  Co, 
18  Idaho  76,  108  Pac.  542,  27  L.R.A. 
(N.S.)  796. 

Note:  31  L.BA.(N.S.)  862. 
i.  Note:  31  L.E.A.(N.S.)  863. 


4.  Missouri  Pac.  B.  Co.  t.  Humes, 
115  U.  S.  512,  6  S.  Ct.  110,  29  U.  S. 
(L.  ed.)  463;  Cairo,  etc.,  B.  Co.  t. 
Peoples,  92  111.  97,  34  Am.  Bep.  112 
and  note;  Bamett  v.  Atlantic,  etc.,  B. 
Co.,  68  Mo.  56,  30  Am.  Rep.  773; 
Humes  v.  Missouri  Pac.  B.  Co.,  82  Mo. 
221,  52  Am.  Rep.  369  and  note;  Jen- 
sen v.  South  Dakota  Cent.  R.  Co.,  25 
S.  D.  506,  127  N.  W.  650,  Ann.  Caa. 
1912C  700,  35  LJl.A.(N.S.)  1015. 

Notes:  62  A.  S.  B.  170;  8  L.B.A. 
135;  31  LJl.A.(N.S.)  862,  863. 

6.  Birmingham  Mineral  B.  Co.  t. 
Parsons,  100  Ala.  662,  13  So.  602,  46 
A.  S.  B.  92,  27  L.R.A.  263.  To  the 
contrary,  see  Owensboro,  etc.,  R.  Co.  v. 
Todd,  91  Ky.  175,  15  S.  W.  56,  11 
L.R.A.  285  and  note. 

Notes:  31  LJt.A.(N.8.)  862;  3  Ann. 
Cas.  182. 

6.  Minneapolis,  etc.,  R.  Co.  t.  Em- 
mons, 149  U.  S.  364,  13  S.  Ct  870,  37 
D.  S.  (L.  ed.)  769. 

Notes:  8  L.R.A.  135;  9  L.Bj!l.(N.S.) 
347;  31  L.R.A.(N.S.)  86L 
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obligation  of  a  contract,'  and  when  the  charter  of  a  company  requires 
it  to  fence  its  track,  the  legislature  may  impose  the  additional  duty  of 
erecting  cattle  guards.'  The  legislature  of  a  statute  is  also  competent 
to  require  one  particular  line  of  railway  running  through  a  certain 
locality  to  be  fenced,  while  other  railroads  in  that  portion  of  the  state 
are  left  exempt  from  such  burden.  Such  a  statute  does  not  deny  to 
such  a  road  the  equal  protection  of  the  laws,  since  the  legislature  will 
be  presuit)|ed  to  have  determined  that  the  conditions  affecting  it  are 
such  as  to  call  for  regulations  different  from  those  applying  to  other 
roads,  and  the  classification  cannot  therefore  be  said  to  be  arbitrary.* 
A  statute,  however,  which  attempts  to  impose  an  absolute  liability 
when  the  requirements  of  the  act  have  been  fully  complied  with  by 
the  company  and  no  negligence  exists,  is  invalid,^*  and  so  is  a  statute 
rendering  a  company  liable  for  cattle  killed,  at  a  valuation  to  be 
conclusively  fixed  by  appraisers,  such  a  statute  constituting  a  denial 
of  the  right  to  a  trial  by  jury.** 

26.  To  Whom  Statutes  Apply. — Where  a  statute  requires  a  rail- 
road company  to  fence  its  track,  a  lessee  of  the  road  is  bound  to  erect 
and  maintain  such  fence,*'  and  a  statute  requiring  a  certain  railroad 
company  to  fence  its  right  of  way  applies  tdso  to  a  corporation  that 
purchases  the  road,  since  the  law  is  aimed  at  the  line  of  railroad 
described,  and  not  at  the  particular  corporation  owning  it.**  A  rail- 
road company  which,  in  pursuance  of  a  contract  with  another  com- 
pany, is  allowed  to  run  its  train  over  the  track  of  the  latter,  is  liable, 
as  a  matter  of  public  policy,  for  injuries  to  stock  caused  by  its  train, 
though  resulting  solely  from  the  failure  of  the  company  owning  the 
track  to  fence  it  as  required  by  law.**    And  one  who  contracts  for 

7.  New  Albany,  etc.,  R.  Co.  ▼.  Til-  Panons,  100  Ala.  662,  13  So.  602,  46 
ton,  12  Ind.  3,  74  Am.  Dec.  195  and  A.  S.  R.  92,  27  L.RA.  263. 

note;  Norris  v.  Androsco^^  R.  Co.,      Notes:  62  A.  S.  R.  170;  31  L.R.A. 

39  Me.  273,  63  Am.  Dec.  621;  Wilder    (N.S.)  864;  35  LJt.A.(N.S.)  1018. 

T.  Maine  Cent  R.  Co.,  65  Me.  332,  20       11.  Graves  v.  Northern  Pac.  R.  Co., 

Am.  Rep.  698;  Winona,  etc.,  R.  Co.  v.  5  Mont.  556,  6  Pao.  16,  51  Am.  Rep. 

Waldron,  11  Minn.  515,  88  Am.  Dec.  81. 

100  and  note;  Gorman  v.  Pacific  R.  Co.,       Note :  31  L.RA.(N.S.)  867. 

26  Mo.  441,  72  Am.  Dec.  220;  Pennsyl-       12.  Martin  v.  Chkago,  ete,  R.  Co, 

vania  R.  Co.  v.  Riblet,  66  Pa.  St.  164,  81  Kan.  344,  105  Pac.  451,  27  L.RA. 

5  Am.  Rep.  360;  Thorpe  v.  Rutland,    (N.S.)   164;  Tracy  v.  Troy,  etc,  R. 

etc.,  R.  Co.,  27  Vt.  140,  62  Am.  Dec.   Co.,  38  N.  Y.  433,  98  Am.  Dec.  54 

625.  and  note. 

Notes:  46  A.  S.  R.  98;  31  L.R.A.       Note:  43  LJl.A.(N.S.)  457. 
(N.S.)  861.  IS.  Missouri,  etc.,  R.  Co.  v.  State,  92 

8.  Nelson  v.  Vermont,  etc.,  R.  Co.,  26  Ark.  1,  121  S.  W.  930,  135  A.  S.  R. 
Vt.  717,  62  Am.  Dec.  614.  164,  31  LJIA.(N.S.)  861. 

9.  Missouri,  etc.,  R.  Co.  v.  State,  92  14.  Illinois  Cent.  R.  Co.  v.  Kanouae, 
Ark.  1,  121  S.  W.  930,  135  A.  S.  R.  39  lU.  272,  89  Am.  De<-.  307:  Tracy  v. 
164,  31  L.RA.(N.S.)  861.  Troy,  etc.,  R.  Co.,  38  N.  Y.  433,  98  Am. 

10.  Birmingham  Mineral  R.  Co.  v.  Dec.  54  and  note. 
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the  construction  of  a  part  of  a  road  is  within  the  letter  and  q>irit  of  a 
statute  requiring  every  railroad  corporation  formed  under  it  to  erect 
and  maintain  fences,  since  by  assuming  control  of  a  section  of  the 
road  he  assumes  also  the  liability  imposed  by  law  on  the  company.^' 
Howevw,  the  owner  of  a  railroad  is  Ukewise  liable  for  injuries  result- 
ing from  a  failure  to  construct  and  maintain  a  fence  notwithstanding 
the  road  is  being  operated  by  a  lessee  or  contractor,  or  although  the 
particular  injury  may  have  been  caused  by  the  train  of  another  com- 
pany allowed  to  run  its  trains  on  that  road.^*  And  a  statute  requir- 
ing fencing  applies  to  ezisting-railroads  as  well  as  to  those  which  may 
be  thereafter  constructed.*' 

27.  Contractual  Obligation  to  Fence. — ^A  railroad  company  may 
by  agreement  assume  the  obligation  to  fence  its  road,  and  such  an 
agreement  must  be  performed  in  a  reasonable  time,  if  no  time  is 
mentioned.**  Moreover,  the  performance  after  action  commenced  of 
an  agreement  by  a  railroad  company  to  fence  its  road  through  the 
plaintiff's  land  in  adjustment  of  damages  for  the  right  of  way,  if 
such  performance  was  without  the  plaintifiF's  consent,  does  not  affect 
his  right  to  recover  damages  for  not  fencing  in  a  reasonable  time.** 
An  agreement  by  a  railroad  company,  in  accepting  a  deed  conveying 
a  right  of  way,  to  fence  the  same,  ia  a  covenant  running  with  the  land 
and  essentially  inhering  in  it,  and  such  covenant  passes  with  the  title 
and  binds  the  grantee  of  the  original  covenantor. ••  And  where  a 
strip  of  land  through  a  farm  is  conveyed  by  the  owner  by  deed,  he 
eovenanting  to  fence  the  track  through  his  land,  the  covenant  gives  to 
the  company  an  interest  in  the  nature  of  an  easement  in  the  grantor's 
adjoining  land,  and  runs  with  that  land,  and  is  absolute  and  does  not 
depend  on  whether  such  fences  are  necessary  or  expedient.* 

28.  Duty  to  Maintain  Cattle  Guards. — Some  of  the  fence  statutes 
require  railroad  companies  to  erect  and  maintain  cattle  guards  as 
part  of  the  system  of  protecting  the  track  from  trespassing  animals.* 

15.  Gardner  ▼.  Smith,  7  Mich.  410,  Ctiah.  (Mass.)  230, 64  Am.  Dee.  753. 
74  Am.  Dec.  722.  20.  Midland  R.  Co.  t.  Fisher,  126 

16.  Illinois  Cent.  R.  Co.  v.  Eanonse,  Ind.  19,  24  N.  E.  756,  21  A.  S.  R.  189, 
SO  111.  272,  89  Am.  Dec.  307;  Whitney  8  L.R.A.  604;  Taylor  v.  New  Orleans 
r.  Atlantic,  etc.,  R.  Co.,  44  Me.  362,  69  Terminal  Co.,  126  La.  420,  52  So.  662, 
Am.  Dec.  103;  Nelson  v.  Vermont,  etc.,  139  A.  S.  R.  537.  See  also  supra,  par. 
R.  Co.,  26  Vt.  717,  62  Am.  Dec  614.  14. 

Notes:  5  L.R.A.  737;  8  LBjL.  135;  1.  Bronson  t.  Cofi^n,  108  Mass.  176, 
44  LJt.A.  755.  U  Am.  R^.  335. 

17.  Note:  5  LJEUL  737.    See  also       Note:  64  Am.  Dee.  764. 

■npra,  par.  25.  2.  Birmingham  Mineral   S.   Go.  ▼. 

18.  Lawton  v.  Fitchbnrg  R.  Co.,  8  Parsons,  100  Ala.  662,  13  So.  602,  46 
Cnsh.  (Mass.)  230,  64  Am.  Dee.  753  A.  S.  R.  92,  27  LJLA.  263;  Jensen  y. 
and  note.                                               -  South  Dakota  Cent  R.  Co.,  25  S.  D. 

Note:  8  luRJL.  136.  506,  127  N.  W.  650,  Ann.  Cm.  1912C 

19.  Lawton  v.  FHehbms  R.  Co.,  8  700,  35  LJLA.(N.8.)  1015. 
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The  primary  object  of  such  a  statute  is  the  protection  of  crops  from 
the  depredations  of  cattle,  and  a  guard  must  be  sufficient  for  that 
purpose.'  Care  must  be  exercised  to  avoid  maintaining  defective 
cattle  guards,  and  knowledge  that  many  of  the  cattle  guards  ar» 
defective  puts  the  company  on  notice  as  to  their  construction  gen- 
erally.* It  has  been  held  that  under  such  a  statute  a  railroad  company 
is  not  ordinarily  required  to  keep  cattle  guards  free  from  snow,  as  it 
would  be  impracticable  to  do  so  where  they  are  very  numerous  and, 
under  some  climatic  conditions,  except  at  a  very  great  expense.'  The 
prevailing  rule,  however,  seems  to  be  that  it  is  the  duty  of  a  railroad 
company  to  use  ordinary  care  and  diligence  to  keep  cattle  guards 
free  from  snow  so  that  live  stock  will  be  unable  to  cross  them,*  and 
that  evidence  that  during  the  winter  and  after  an  accident  cattle 
guards  were  filled  with  snow  which  the  railroad  company  made  no 
attempt  to  remove  is  admissible  as  tending  to  show  a  failure  to  exercise 
any  diligence  or  degree  of  care  in  reepect  to  the  removal  of  snow  from 
such  cattle  guards.' 

29.  Duty  to  Repair  Fence. — ^A  statute  requiring  a  railroad  com- 
pany to  erect  a  sufficient  fence  also  imposes  on  it  the  duty  to  keep  the 
fence  and  stock  guards  in  repaif.*  The  courts,  however,  have  held 
almost  uniformly  that  a  railroad  company,  having  complied  with  the 
absolute  duty  imposed  by  a  statute  to  fence  its  tracks  with  good  and 
substantial  fences,  is  bound  only  to  exercise  reasonable  diligence  and 
due  care  in  discovering  defects  in  its  fences  and  in  repairing  them. 
While  a  railroad  company  must  keep  a  fence  in  repair,  it  does  not 
become  the  absolute  insurer  of  the  fence,*  and  this  is  so  though  the 
letter  of  the  statute  imposes  an  absolute  duty.**  Where  a  company 
has  exercised  reasonable  care  and  vigilance  to  see  that  its  fence  is  duly 
kept  up,  and  the  fence  is  thrown  down  and  left  so  by  third  persons 
without  the  authority  or  knowledge  of  the  company,  or  is  destroyed 
by  the  act  of  God,  whereby  animals  stray  upon  the  track  and  are 
killed  before  the  company  has  notice,  the  latter  is  without  fault." 

Note:  43  L.R.A.(N.S.)  451.  7.  QraWman  ▼.  Chicago,  etc.,  B.  Co., 

See  also  Animals,  vol.  1,  p.  U71  et  78  la.  564,  43  N.  W.  529,  5  L.R.A.  813. 

seq.  8.  Missonri,  etc.,  B.  Co.  v.  State,  92 

3.  Yazoo,  etc.,  R.  Co.  v.  Harrington,  Ark.  1,  121  S.  W.  930,  135  A.  S.  R. 
85  Miss.  366,  37  So.  1016,  3  Ann.  Cas.  164,  31  L.R.A.(N.S.)  861. 

181.  Note:   8  L.B.A.  135. 

4.  Note:  21  A.  S.  B.  289.  See  also  Animals,  vol.  1,  pp.  1180, 

5.  Blais  V.  Minneapolis,  etc.,  R.  Co.,   1181. 

34  Minn.  57,  24  N.  W.  558,  57  Am.  9.  Notes:  11  L.B.A.  427;  11  L.R.A. 

Rep.  36.  (N.S.)  228;  11  Ann.  Cas.  430.     6e« 

Note :  5  L.R.A.  813.  also  Animals,  vol.  1,  p.  1181. 

6.  Qrahlman  v.  Chicago,  etc.,  R.  Co.,  10.  Coe  v.  Northern  Pac.  R.  Co.,  101 
78  la.  564,  43  N.  W.  529,  5  L.R.A.  813 ;  Minn.  12,  111  N.  W.  651. 11  Ann.  Cas. 
Dunni^an  v.  Chioasfo,  etc.,  R.  Co.,  18  420.  11  L.R.A.(N.S.)  228  and  note. 
Wis.  28,  86  Am.  Dec.  741.  11.  Jaoksonville,  etc.,  R.  Co.  v.  Har- 

Notes:  49  Am.  Dec.  269;  21  A.  S.  R.   ris,  33  Fla.  217,  14  So.  726.  39  A.  S. 
289.  R.  127  and  note;  Brown  v.  Milwaukee, 
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It  ia  not  bound  to  do  impoesible  things,  nor  is  it  required  to  keep  a 
constant  patrol  night  and  day  to  discover  and  repair  defects  in  its 
fences.**  It  must  have  knowledge,  either  actual  or  implied,  that  a 
fence  is  out  of  repair,  and  a  reasonable  time  thereafter  to  put  it  in 
condition.**  But  after  a  portion  of  its  fence  has  been  down  for 
several  days,  a  company  is  presumed  to  have  had  notice  thereof,** 
and  certainly  evidence  that  the  condition  of  a  fence  was  defective  two 
months  before  injuries  were  occasioned  by  its  being  out  of  repair,  is 
admissible  to  show  that  the  condition  was  or  ought  to  have  been 
known  to  the  company.**  And  the  fact  that  plaintiff,  in  an  action 
against  a  railroad  company  for  injuries  to  his  horse  occasioned  by  its 
fence  being  out  of  repair,  originally  built  the  fence  for  it  in  an  imper- 
fect manner  does  not  excuse  it  from  liability.**  Where  a  railroad 
company  is  not  required  to  fence  its  tracks,  but  does  in  fact  fence  its 
right  of  way,  this  does  not  carry  with  it  any  attendant  liability  to  keep 
the  fence  in  repair.*' 

30.  Duty  to  Keep  Railroad  Gates  Gosed. — The  question  whether 
the  duty  to  keep  gates  or  bats  closed  and  gate  fastenings  secure 
in  the  right  of  way  fences  of  railways  rests  on  the  company  or  the 
adjacent  owner  for  whose  accommodation  the  gates  or  bars  are  put 
in  has  given  rise  to  two  directly  contrary  rules,  both  of  which  are 
well  supported  by  authority.  The  difference  of  opinion  appears  to 
grow  out  of  the  fact  that  the  one  class  of  cases  regards  the  statute  a^ 
directly  imposing  the  duty  on  the  railroad  companies ;  **  while  the 
other  class  adopts  the  theory  that,  as  gates  are  made  for  the  accommo- 
dation of  the  adjacent  owner,  an  exception  to  the  rule  with  relation  to 
fencing  is  created,  and  that  the  duty  to  keep  them  closed,  as  well  as 
the  responsibility  for  failure  to  do  so,  rests  on  him.**  A  railroad 
company  is  liable  for  its  servant's  negligence  in  leaving  bars  down, 
and  it  has  been  held  so,  though  the  servant  was  employed  as  a  day 
laborer,  and  his  act  was  done  in  the  nighttime,  and  not  in  the  busi- 
ness of  the  company.'*    And  likewise  it  has  been  held  that  when 

etc.,  By.  Co.,  21  Wia.  39,  91  Am.  Dee.  16.  Brown  ▼.  Milwaukee,  etc.,  By. 

456,  overruled   on   another  point   by  Co.,  21  Wis.  39,  91  Am.  Dec.  456. 

Curry  v.  Chicago,  etc.,  R.  Co.,  43  Wis.  Notes:  81  Am.  Dec  227;  39  A.  S. 

665;  Antisdale  v.  Chicago,  etc.,  R.  Co.,  R.  138. 

26  Wis.  145,  7  Am.  Rep.  44.  16.  Norris  ▼.  Androscoggin  R.  Co., 

Notes:  8  L.BA.  135;  11  Ann.  Cas.  39  Me.  273,  63  Am.  Dec.  621. 

431.  17.  Note:  11  Ann.  Cas.  431. 

12.  lUinois  Cent.  R.  Co.  ▼.  Dicker-  18.  Notes:  8  L.R.A.  135;  11  L.R.A. 
•on,  27  III.  55,  79  Am.  Deo.  394  and  427:  49  L.B.A.  625. 

note.  19.  Swanson  v.  Chicago,  etc.,  B.  Co., 

Note:  11  Ann.  Cas.  431.  79  Minn.  398,  82  N.  W.  670,  49  L.R.A. 

13.  Notes:  49  Am.  Dec.  269;  7  Am.   626  and  note. 

Rep.  47;  8  L.R.A.  135.  Notes:  8  L.R.A.  139;  49  L.R.A.  627. 

14.  Norris  v.  Androscop-gin  R.  Co.,       20.  Chapinnn  v.  New  York  Cent.  R. 
39  Me.  273.  63  Am.  Dec.  621.  Co.,  33  N.  Y.  369,  88  Am.  Dec.  392. 

Noitis:  39  A.  S.  R.  138;  8  L.R.A.       Notes:  49  Am.  Dee.  269;  39  A.  S. 
138.  R.  138. 
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peisons,  hauling  and  supplying  a  company  with  wood  under  contract, 
use  a  gap  with  bars  with  the  knowledge  of  the  company,  and  leavt 
down  the  bars,  the  company  is  responsible.*  It  is,  of  course,  the  duty 
of  a  landowner  to  see  that  a  gate  is  closed  when  he  is  through  using 
it.  And  if  some  third  person  has  left  bars  down  or  a  gate  open  with- 
out fault  on  the  part  of  the  company,  such  person  is  liable  and  not 
the  company,*  if  the  company  is  not  chargeable  with  notice  or  knowl- 
edge of  the  fact  that  they  are  down  or  open.  When  knowledge  of 
the  fact  that  a  gate  is  open  comes  to  the  railroad  company,  or  when 
by  the  use  of  ordinary  care  and  diligence  such  knowledge  should  have 
come  to  the  company,  it  becomes  its  duty  to  dose  the  gate.*  This 
duty  on  the  part  of  a  railroad  company  to  keep  gates  closed  exists 
with  reference  to  stock  belonging  to  the  adjacent  owner  and  to  stock 
properly  on  the  adjacent  owner's  land,  as  that  of  a  tenant  or  licensee. 
A  conflict  of  authority  arises,  however,  with  respect  to  the  stock  of 
third  persons,  some  authorities  holding  that  there  is  no  duty  on  the 
part  of  the  company  to  keep  gates  closed  with  reference  to  trespassing 
stock,  while,  under  the  rule  that  the  duty  to  keep  gates  closed  rests 
with  the  company,  it  is  considered  by  other  authorities  as  much  its 
duty  to  third  persons  to  keep  the  gates  closed  as  it  is  to  erect  them. 
But  ordinary  and  reasonable  care  is  all  that  is  required  of  a  railroad 
company,  and  the  mere  fact  that  a  gate  is  found  open  does  not  impute 
negligence  to  it,  the  burden  of  proof  being  on  the  plaintiff  to  estab- 
lish negligence  on  the  part  of  the  company.* 

Where  Required 

31.  Places  to  Which  Fencing  Statutes  Not  Generally  Applicable.— 
A  statute  which  requires  railroad  companies  to  construct  and  main- 
tain fences,  or  which  imposes  a  liability  on  them  for  injuries  done 
to  animals  unless  the  right  of  way  is  fenced,  does  not  apply  to  such 
places  as  the  public  necessity  or  convenience  requires  should  be  left 
iinfenced,  such  as  the  streets  of  a  city,  town  or  village,*  crossings  of 

1.  Jacksonville,  etc.,  R.  Co.  v.  Har-  (N.S.)  796;  Blanford  v.  Minneapolu, 
ria,  33  Fla.  217,  14  So.  726,  39  A.  S.  etc.,  By.  Co.,  71  la.  310,  32  N.  W.  357, 
B.  127.  60  Am.  Rep.  795;  Rippe  v.  Chicago, 

Note:  49  Am.  Dec.  269.  etc.,  Ry.  Co,  42  Minn.  34,  43  N.  W. 

2.  Great  Western  R.  Co.  v.  Helm,  27  652,  5  L.RJL  864;  Marengo  v.  Great 
111.  198,  81  Am.  Dec.  226;  Russell  v.  Northern  Ry.  Co.,  84  Minn.  397,  87 
Hanley,  20  la.  219,  89  Am.  Dec.  635  N.  W.  1117,  87  A.  S.  R.  369;  Inter- 
aad  note.  national,  etc.,  R.  Co.  v.  Dunham,  68 

3.  Notes:  49  Am.  Deo.  269;  49  Tex.  231,  4  S.  W.  472,  2  A.  S.  R.  484 
L.R.A.  632.  and  note. 

4.  Note:  49  L.R.A.  625.  Notes:  50  A.  S.  R.  234;  8  KR-A. 

5.  Bemardi  v.  Northern  Pac  R.  Co.,  135;  11  L.R.A  427;  27  LJIA.(N.S.) 
18  Idah«  76,  108  Pac  542,  27  LHA.  796. 
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public  highways,*  and  stations  and  depot  grounds,'  and  this  is  so 
though  the  statute  contains  no  such  express  exceptions.  Consequently 
a  screen  or  fence  at  a  railway  station  to  prevent  horses  from  being 
frightened  by  trains  is  not  required,  where  it  would  be  a  great  incon- 
venience to  both  the  public  and  the  company.*  Negligence  cannot 
be  predicated  of  the  failure  of  a  railroad  to  fence  its  tracks  at- such 
places,*  and  in  the  absence  of  negligence  the  company  is  not  liable 
for  stock  killed  on  its  tracks  located  there.***  A  railroad  cannot  be 
required  or  even  permitted  to  build  fences  across  legally  laid-out  high- 
ways, even  if  such  highways  are  unopened  and  untraveled,  nor  at  the 
crossings  of  streets  which  have  been  dedicated  to  the  public,,  although 
they  are  not  actually  in  use  as  such ;  **  and  where  a  railroad  is  laid 
along  a  public  street,  and  such  street  has  not  been  vacated  by  the 
public,  the  company  is  not  required  or  entitled  to  fence  its  track. 
Such  a  statute,  however,  is  applicable  within  the  limits  of  cities,  towns, 
and  villages,  where  such  fences  will  not  obstruct  streets,  hi^ways,  or 
public  grounds,*'  as  where  the  corporation  limits  embrace  portions 
of  the  adjacent  country  not  actually  laid  out  as  a  town,  or  so  laid 
out  that  no  streets  cross  the  railroad.  In  such  cases  the  obligation  to 
fence  is  as  imperative  as  outeide  the  corporation  limits,**  and  the  fact 
that  a  fence  along  its  tcadk.  in  a  city  or  village  might  inconvenience 
a  company  will  not  excuse  it  from  complying  with  the  positive  require- 
ment of  tiie  statute."  Nor  is  a  railroad  company  relieved  from  the 
duty  of  making  cattle  guards  at  road  crossings  by  the  fact  that  the 

6.  Tonawanda  R.  Co.  ▼.  Manger,  5  8.  Flagg  v.  Chicago,  etc.,  Ry.  Co., 
Denio  (N.  T.)  255,  49  Am.  Dee.  239;  96  Mich.  30,  55  N.  W.  444,  21  L.R.A. 
International,  etc,  R.  Co.  v.  Donham,   835. 

68  Tex.  231,  4  S.  W.  472,  2  A.  S.  R.  9.  Chicago,  etc.,  R.  Co.  v.  Campbell, 

484.  34  Colo.  380,  83  Pac,  138,  7  Ann.  Cas. 

Notes:  50  A.  S.  R.  234;  27  L.R.A.  987. 

(N.S.)  796.  10.  Stewart  v.  Pennsylvania  Co.,  2 

See  also  Amiuals,  vol.  1,  pp.  1182,  Ind.  App.  142,  28  N.  E.  211,  50  A.  S. 

1184.  R.  231  and  note;  Moses  v.  Southern 

7.  Stewart  v.  Pennsylvania  Co.,  2  Pac.  R.  Co.,  18  Ore.  385,  23  Pac.  498, 
Ind.  App.  142,  28  N.  E.  211,  60  A.  8.  8  L.R.A.  135;  Wilmot  v.  Oregon,  R. 
R.  231  and  note;  Wilmot  v.  Oregon  etc.,  Co.,  48  Ore.  494,  87  Pae.  528, 120 
R.,  eto.,  Co.,  48  Ore.  494,  87  Pac.  528,  A.  S.  R.  840, 11  Ann.  Cas.  18,  7  L.R.A. 
120  A.  S.  R.  840,  11  Ann.  Cas.  18,  7  (N.S.)  202;  International,  etc.,  R.  Co. 
L.R.A.(N.S.)  202;  Intonational,  etc.,  v.  Dunham,  68  Tex.  231,  4  8.  W.  472, 
R.  Co.  V.  Dunham,  68  Tex.  231,  4  S.  2  A.  S.  R.  484. 

W.  472,  2  A.  S.  R.  484;  Miller  v.  .Note:  21  A.  8.  R.  289. 

Chicago,  etc,  R.  Co.,  18  Wyo.  209, 105  11.  Marengo  v.  Great  Northern  Rv. 

Pac.  908,  Ann.  Cas.  1912D  626.  Co.,  84  Minn.  397,  87  N.  W.  1117,  87 

Notes:  53  Am.  Rep.  19;  5  L.RA.  A.  S.  R.  369. 

737;  8  L.R.A.  139;  11  L.R.A.  427;  7  12.  Note:  27  L.RJ..(N.S.)  796. 

L.RA.(N.S.)    202;   27   L.R.A.(N.S.)  13.  Bemardi   v.  Northern    Pac    R. 

796.  Co.,  18  Idaho  76,  108  Pae.  542,  27 

See  also  AmiuLS,  vd.  1,  pp.  1182,  LJt.A.(N.S.)  796. 

11B3.  14.  Nate:  27  LJl.A.(N.S.)  796. 
B.  C.  L.  Vol.  XI.— 67.         897 
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crossing  is  near  a  depot  or  in  ihe  company'B  yard  and  it  would  be 
inconvenient  to  do  so.**  Under  a  statute  constoued  as  a  police  regu- 
lation for  the  safety  of  the  public,  it  has  been  held  that  the  fact  that 
a  railroad  runs  along  the  side  of  a  public  highway  would  seem  to 
require  peculiar  care  on  the  part  of  a  company  in  complying  with 
the  law ;  *•  while,  on  the  other  hand,  under  a  statute  requiring  a  right 
of  way  to  be  fenced  where  it  goes  through  inclosed  or  improved  land, 
it  has  been  held  that  a  fence  ia  not  required  where  the  road  runs 
through  a  narrow  canyon  with  a  public  road  occupying  almost  the 
entire  space  between  the  track  and  the  foot  of  a  precipitous  mountain 
on  one  side,  and  residences  and  stores  occupying  almost  the  entire 
space  between  the  track  and  the  foot  of  a  precipitous  mountain  on  the 
other  side,  and  there  are  no  inclosed  or  cultivated  lands  near.*'  A 
railroad  running  nearly  parallel  to  another,  a  narrow  strip  of  land 
only  intervening  between  the  two  tracks,  need  not  maintain  a  fence 
between  the  two.**  Some  statutes  require  railroad  companies  to  fence 
when  the  right  of  way  passes  through  or  abuts  on  private  property, 
and  a  homestead  entry  after  it  is  entered  ia  private  property  within 
the  meaning  of  such  a  statute." 

32.  Inclosed  and  Improved  Lands. — Some  statutes  or  charter  pro- 
visions require  a  railroad  company  to  erect  and  maintain  sufficient 
fences  on  each  side  of  its  right  of  way,  where  this  passes  through 
inclosed  and  improved  lands,  and  when  this  duty  is  imposed  the 
company  is  liable  for  injuries  occasioned  by  a  failure  to  comply  there- 
with,*' but  where  its  line  runs  through  common,  vapant  or  uninclosed 
lands  a  company  is  not  negligent  in  not  fencing  it.*  Incloeed  lands 
within  the  meaning  of  such  a  statute  are  those  surrounded  by  a  fence, 
hedge,  ditch,  wall,  or  any  line  of  obstacle  interposed  so  as  to  part  oS 

15.  Gieeley  v.  St.  Panl,  etc.,  Ry.  Co.,  tic,  etc.,  R.  Co.,  44  Me.  362,  69  Am. 
33  Minn.  136,  22  N.  W.  179,  53  Am.   Dec.  103. 

Rep.  16;  Tracy  v.  Troy,  etc.,  R.  Co.,  Note:  8  L.R.A.  136. 

38  N.  T.  433,  98  Am.  Dec.  54.  The  burden  of  proving  an  averment 

16.  Indiana,  etc.,  R.  Co.,  t.  Quard,  that  there  was  no  contract  on  the  part 
24  Ind.  222,  87  Am.  Dec.  327  and  note,  of  the  plaintiff  to  fence  the  track  it 

17.  Bemardi  v.  Northern  Pac.  R.  not  on  the  plaintifi,  but  the  defendant 
Co.,  18  Idaho  76,  108  Pac.  542,  27  must  disprove  it,  in  an  action  against 
L.R.A.(N.S.)  796.  a  railroad  company  for  killing  an  ani- 

18.  Gallagher  v.  New  York,  etc.,  R.  mal  on  its  track,  brought  imder  a  stat- 
Co.,  57  Conn.  442,  18  Pac.  786,  6  ute  which  requires  the  company  to 
L.R.A.  737.  fence  its  road  where  it  runs  through 

Notes:  21  A.  S.  R.  289;  8  L.R.A.  inclosed  lands,  except  where  the  com- 

135.  pany  has  a  contract  with  the  proprie- 

19.  Johnson  v.  Oregon  Short  Line  R.  tor  of  the  lands  that  he  shall  fence  the 
Co.,  7  Idaho  355,  63  Pac.  112,  53  road.  Great  Western  R.  Co.  v.  Ba- 
L.R.A.  744.  con,  30  111.  347,  83  Am.  Dec.  199. 

20.  Bemardi   v.   Northern   Pac.   R.       1.  Perkins  v.  Eastern  R.  Co.,  29  Me. 
Co.,  18  Idaho  76,  108  Pac.  542.  27  307,  50  Am.  Dec.  689. 
L.K.A.(N.S.)  796;  Whitney  v.  Atlan- 
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and  shut  in  the  land  and  set  it  off  aa  private  property,  and  the  inclosare 
of  lands  leased  by  a  lessee  from  different  parties  is  sufficient  to  make 
them  inclosed  lands  while  in  his  possession.  But  the  inclosure  of 
lands  need  not  be  by  continuous  and  lawful  fence  at  all  times  sufficient 
to  prevent  stock  passing  through  it,  to  constitute  them  inclosed  lands.' 
33.  What  Are  Depot  or  Station  Grounds. — The  determination  of 
the  question  as  to  what  constitutes  depot  or  station  grounds  which  may 
be  left  unfenced  under  a  statute  requiring  a  railroad  to  fence  its  tracks 
depends  largely  on  the  peculiar  facts  and  circumstances  of  each  case, 
and  for  this  reason  it  is  difiBcult  to  frame  a  rule  that  will  cover  every 
location  falling  within  the  broad  and  comprehensive  term  of  depot  or 
station  grounds.  But  while  it  is  difficult  to  frame  a  definition  of 
depot  or  station  grounds,  there  are  certain  elements  recognized  which 
have  to  be  taken  into  consideration  in  determining  the  question.  An 
important  element  is  that  of  the  convenience  or  necessity  of  the 
public,  and  it  may  be  stated  as  a  general  rule  that  depot  or  station 
grounds  include  such  territory  surrounding  a  depot  or  station  as  may 
be  required  to  satisfy  the  reasonable  convenience  and  necessity  of  the 
public  while  engaged  in  transacting  business  with  the  railroad  com- 
pany, and  which  is  actually  used  for  such  purpose.*  The  safety  of  the 
employees  must  also  be  taken  into  consideration  in  determining  what 
space  should  be  left  open  for  depot  grounds.*  The  mere  convenience 
of  the  railroad  company  has  little  to  do  with  determining  the  ques- 
tion, as  the  public  convenience  or  necessity  ia  generally  considered 
the  limit  of  the  exception  and  must  determine  the  extent  thereof.' 
Such  grounds  include  the  sidings  or  switches  where  freight  is  custom- 
arily received  and  discharged  and  where  the  public  usually  go  in  the 
transaction  of  business  with  the  company,*  and  while  in  some  cases 
it  has  been  held  that  switching  facilities  should  not  be  considered  in 
determining  the  extent  of  depot  or  station  grounds,  in  others  it  has 
been  said  that  such  grounds  may  include  so  much  of  the  main  track 
and  right  of  way  beyond  the  switch  limits  as  is  reasonably  necessary 
for  an  ordinary  train  to  run  over  in  order  to  take  the  switch,  as  the 
company  should  not  be  required  to  build  wing  fences  and  cattle 
guards  so  near  to  a  switch  as  to  endanger  the  lives  of  the  employees 
in  operating  trains.'  Railroad  companies  have  a  discretion  within 
reasonable  limits  to  determine  the  boundaries  of  their  station  grounds, 
but  the  determination  of  the  necessity  for  such  grounds  must  not 
be  made  arbitrarily,  and  the  reasonableness  of  the  discretion  as  exer- 

2.  Kimball  v.  Carter,  95  Va.  77,  27    20;  Ann.  Cas.  1912D  628. 

S.  E.  823,  38  L.R.A.  570.  4.  Notes:  7  L.RJl.(N.S.)   203;   11 

3.  Wilmot  V.  Oregon  R.,  etc,  Co.,   Ann.  Cas.  21;  Ann.  Cas.  1912D  628. 
48  Ore.  494,  87  Pac.  528, 120  A.  S.  R.       6.  Note:  11  Ann.  Cas.  2L 

840,  11  Ann.  Cas.  18,  7  L.K.A.(N.S.)       6.  Notes:  7  L.R.A.(N.S.)   209;  11 
202  and  note.  Ann.  Cas.  22. 

Notes:  5  L.R.A.  737;  11  Ann.  Cas.       7.  Note:  11  Ann.  Cas.  22. 
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cised  by  the  railroad  company  is  subject  to  review  by  the  courts.' 
The  foregoing  rule  contemplates  the  present  actual  use  of  the  par- 
ticular ground,  and  this  is  the  doctrine  generally  prevailing,  although 
it  has  been  stated  that  the  courts  will  take  into  consideration  the 
reasonable  future  needs  of  the  company  and  the  public  in  deter- 
mining the  extent  of  depot  grounds."  With  respect  to  way  and  flag 
stations,  some  cases  hold  that  although  no  depot  building  is  main- 
tained at  a  flag  station,  where  passengei's  and  freight  are  received  and 
discharged,  the  station  grounds  in  such  case  include  sufficient  ter- 
ritory for  the  transaction  of  business  with  reasonable  convenience.*" 
It  would  seem  clear,  however,  that  places  along  its  line  at  which  a 
company  takes  on  and  lets  off  passengers  and  loads  logs  as  its  con- 
venience dictates  cannot  be  deemed  station  or  depot  grounds.**  The 
burden  of  proving  the  necessity  of  leaving  tracks  unfenced  at  depot 
grounds  is  on  the  railroad  company.** 

34.  Who  Determines  Space  Needed  for  Depot  Grounds. — Whether 
it  is  the  duty  of  a  railway  company  to  fence  its  right  of  way  at  its 
depot  grounds  is  a  question  of  law  for  the  court.**  But  as  the  space 
needed  for  depot  purposes  depends  on  the  facts  in  each  particular  case, 
it  is  the  almost  unanimous  conclusion  of  the  courts  that  the  question 
of  the  proper  extent  of  the  depot  grounds  is  one  of  fact,  to  be  deter- 
mined by  the  jury  or  by  the  court  sitting  as  a  jury,**  though  where 
the  facts  are  undisputed  and  clearly  show  that  a  certain  place  on  a 
railroad  is  within  the  grounds  of  a  station  or  depot,  the  question 
whether  such  place  is  a  part  of  the  station  or  depot  grounds  should 
not  be  submitted  to  the  jury.*'    The  definite  allotment  by  a  railroad 

«.  Wilmot  V.  Or^on  R.,  etc.,  Co.,       Notes:  5  L.B.A.  737;  11  Ann.  Cas. 
48  Ore.  494,  87  Pac.  528, 120  A.  S.  R.    22;  Ann.  Cas.  1912D  629. 
840,  11  Ann.  Cas.  18,  7  L.R.A.(N.S.)        10.  Notes:  7  L.R.A.(N.8.)  207;  11 
202  and  note.  Ann.  Cas.  21. 

Notes :  21  A.  S.  R.  289 ;  11  Ann.  Cas.       11.  Note :  Ann.  Cas.  1912D  628. 
21;  Ann.  Cas.  1912D  628.  12.  International,    etc.,    R.    Co.    v. 

In  Rabidon  v.  Chicago,  etc.,  Ry.  Co.,  Dunham,  68  Tex.  231,  4  S.  W.  472,  2 
115  Mich.  390;  73  N.  W.  386,  39  L.R.A.  A.  S.  B.  484. 
405,  it  was  said  that  when  grounds  are  Note:  7  L.RA.(N.S.)  215. 
appropriated  and  set  apart  by  the  com-  13.  Wilmot  v.  Oregon  R.  Co.,  48 
pany  it  would  neither  be  safe  nor  wise  Ore.  494,  87  Pac.  528,  120  A.  S.  R. 
to  allow  their  limits  to  be  curtailed  or  840,  11  Ann.  Cas.  18,  7  L.B.A.(N.S.) 
extended  by  a  jury  in  a  proceeding  in    202. 

which  they  collaterally  come  in  qnes-  14.  Wilmot  v.  Oregon  R.  Co.,  48 
tion,  and  that  the  opinion  of  a  witness  Ore.  494,  87  Pac.  528,  120  A.  S.  R. 
is  of  no  value  on  the  question  whether  840, 11  Ann.  Cas.  18  and  note,  7  L.R.A. 
or  not  a  particular  place  at  which  there  (N.S.)  202  and  note;  Schwind  v.  Chi- 
is  a  switch  to  which  the  switch  engine  cago,  etc.,  R.  Co.,  140  Wis.  1,  121  N. 
frequently  runs  is  within  the  depot  W.  639, 133  A.  S.  R.  1055. 
grounds  or  yard  limits.  16.  Notes:  7  L.R.A.(N.S.)  213;  U 

9.  Rabidon  v.  Chicago,  etc.,  B.  Co.,   Ann.  Cas.  22;  Ann.  Cas.  1912D  628. 
115  Mich.  390, 73  N.  W.  386,  39  L.BA. 

406. 
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company  of  land  around  a  station  as  station  grounds  has  considerable 
weight  in  settling  the  question  as  to  their  extent,  and  if  the  allotment 
is  reasonable,  considering  the  present  needs  of  the  company  and  the 
public,  or,  to  some  extent,  the  future  needs  of  the  road,  it  is  practically 
conclusiTe  of  the  question,  though,  as  has  been  said,  the  ultimate 
determination  is  for  a  judicial  tribunal.*' 

35.  Effect  of  Agreement  of  Adjacent  Owner.— An  adjacent  owner 
having  agreed  with  a  railroad  company  to  erect  and  maintain  the 
fence  required  of  the  latter  by  law  cannot  recover  for  injuries  to  his 
cattle  entering  on  the  track  through  defects  therein,  unless  such 
injury  resulted  from  wilful,  wanton  or  gross  negligence  on  the  part 
of  the  company.  Nor  can  he  recover  though  the  defect  is  not  due 
to  any  want  of  care  on  his  part;  neither  can  a  tenant  of  such  owner 
recover  where  he  enters  with  knowledge  of  the  agreement  and  himself 
repairs  the  fence.  The  same  principle  obtains  where  a  company 
omits  to  erect  the  fence,  bars,  or  cattle  guards  required  by  statute  with 
the  assent  or  agreement  of  the  owner  of  animals  injured.  But  the 
existence  of  such  an  agreement  is  no  defense  in  an  action  by  a  third 
person  for  injuries  to  his  cattle  by  reason  of  the  absence  of  or  defects 
in  a  fence.*' 

To  Prevent  Injv/ry  to  AnvmaU 

36.  Injury  to  Stock  When  No  Fence  Required  by  Statnte.— Under 

the  general  rule  that  a  railroad  company  has  the  same  right,  at  com- 
mon law,  to  the  exclusive  possession  of  ita  track  that  any  other  owner 
has  to  his  land,  and  is  under  no  greater  obhgation  to  fence  it,  it  is 
generally  held,  in  the  absence  of  any  statute  or  agreement  binding 
the  company  to  fence  its  road,  that  it  is  liable  for  injuries  to  stock 
straying  there  only  to  the  same  extent  that  any  other  owner  of  land 
would  be  liable.*^  Hence,  in  those  states  in  which  the  common  law 
rule  requiring  the  owner  of  stock  to  keep  it  from  straying,  at  his 
peril,  is  recognized,  it  is  generally  held,  when  there  is  no  statute  pre- 
scribing a  different  liability,  that  a  railroad  company  is  not  liable  for 
injuries  to  cattle  trespassing  on  its  track,  unless  such  injuries  are 
due  to  wanton  or  wilful  misconduct,  or  to  such  gross  negligence  as  to 
amount  to  wantonness  or  wilfulness.**    A  milder  and  the  prevailing 

16.  Note:  7  L.B.A.(N.S.)  214.    Sea  19.  St.  Loou,  etc.,  R.  Co.  t.  Linder, 
Also  supra,  par.  33.  39  111.  433,  89  Am.  Dee.  319;  Indianap- 

17.  Note:  49  Am.  Dec.  270.  olia,  etc.,  R.  Co.  t.  McClure,  26  Ind. 

18.  St.  LoniB,  etc.,  R.  Co.  v.  Fergu-  370,  89  Am.  Dee.  467  and  note. 

son,  57  Ark.  16,  20  S.  W.  645,  38  A.  Notes :  49  Am.  Dec.  262 ;  58  Am.  Dec. 
S.  R.  217, 18  UR JL.  110.  653 ;  38  A.  S.  R.  222. 

Notes:  49  Am.  Dee.  261;  85  Am.       See  also  Anuials,  vol.  1,  p.  1169. 
Dec.  412;  22  A.  S.R.  148. 

See  also  Animals,  vol.  1,  p.  1169 
tt  seq. 
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doctrine  in  those  states  in  which  the  common  law  rule  as  to  the  duty 
of  an  owner  of  animals  to  keep  them  shut  up  is  not  in  force,  is  that  a 
railroad  company  is  bound  to  ordinary  care,  skill,  and  diligence  in  the 
management  of  its  trains,  to  prevent  injury  to  stock  on  its  uninclosed 
track,  whether  the  stock  is  rightfully  there  or  not,  and  is  liable  for 
damages  resulting  from  its  want  of  such  care,  skill  and  diligence,  and 
for  nothing  more  unless  it  is  required  by  law  or  contract  to  fence  its 
track.*"  Under  either  doctrine,  however,  the  injury  must  result  from 
the  railroad  company's  negligence  to  render  it  liable,  and  if  it  was 
purely  accidental  there  can  be  no  recovery.*  And  so,  it  has  been 
held,  if  the  injury  was  not  preventable  by  ordinary  care,  there  is  no 
liability  although  ordinary  care  was  not  used.* 

37.  Effect  of  Statutes  Generally. — ^As  has  been  stated  above,  stat- 
utes have  been  passed  in  most  jurisdictions  requiring  railroad  com- 
panies to  fence  their  tracks.*  Whether  or  not  such  statutes  provide 
in  terms  for  the  recovery  of  damages  for  neglecting  to  erect  and  main- 
tain fences,  their  general  effect  is  to  make  railroad  companies  liable 
for  injuries  to  cattle  entering  on  the  track  where  so  unfenced,  without 
regard  to  any  question  of  negligence  or  the  degree  of  care  used  in 
the  management  of  the  train,  or  to  the  fact  that  the  cattle  are  tres- 
passers,* save  where  there  is  some  exception  by  implication  based  on 

20.  Isbell  V.  New  York,  etc.,  B.  Co.,  v.  Androscoggin  B.  Co.,  39  Me.  273,  63 

27  Conn.  393,  71  Am.  Dec.  78;  Vicks-  Am.  Dee.  621;  Tracy  v.  Troy,  etc.,  R. 

burgh,  etc.,  R.  Co.  v.  Patton,  31  Miss.  Co.,  38  N.  Y.  433,  98  Am.  Dec.  54  and 

156,  66  Am.  Dec.  552  and  note.  note ;  Meeker  v.  Northern  Pac.  B.  Co., 

Notes:  89  Am.  Deo.  540;  12  L.B.A.  21  Ore.  513,  28  Pae.  639,  28  A.  S.  B. 

180.  758,  14  L.B.A.  841;  Schwind  v.  Chica- 

See  also  AmnALa,  vol.  1,  pp.  1169,  go,  etc.,  R.  Co.,  140  Wis.  1, 121  N.  W. 

1170.  639,  133  A.  S.  R.  1055. 

However,  while  a  railroad  company  Notes:  49  Am.  Dee.  268;  22  A.  S.  B. 
is  under  no  greater  obligation  to  fence  148;  38  A.  S.  R.  222;  39  A.  8.  B.  138; 
its  road  than  is  any  other  proprietor  of  66  A.  8.  B.  458;  5  L.B.A.  737;  8 
land,  it  has  been  held  that  if  the  road  L.B.A.  135;  9  L.BA.(N.S.)  348. 
is  not  fenced,  that  fact  should  be  con-  See  also  Animals,  vol.  1,  p.  1171. 
sidered  in  estimating  the  degree  of  care  But  if  a  statute  imposes  on  a  rail- 
to  be  exercised  by  the  company.  Gor-  way  corporation  the  duty  of  fencing 
man  v.  Pacific  R.  Co.,  26  Mo.  441,  72  its  track,  and  declares  thJat  until  this 
Am.  Dec.  220.  duty  is  performed  it  shall  be  liable 

1.  Louisville,  etc.,  B.  Co.  v.  Milton,  for  all  injuries  to  animals  occasioned 
14  B.  Mon.  (Ky.)  75,  58  Am.  Dec.  647  by  the  want  of  such  fence,  and  ani- 
and  note;  Kerwhacker  v.  Cleveland,  mals  enter  on  the  track,  which  had 
etc.,  B.  Co.,  3  Ohio  St.  172,  62  Am.  never  been  fenced,  and  are  killed,  tiie 
Dee.  246.  corporation  is  not  liable  therefor,  if. 

Note:  49  Am.  Dec.  265.  though  the  track  had  been  fenced,  the 

2.  Note:  49  Am.  Dec.  261.  fence  must  have  been  destroyed  by  a 

3.  See  supra,  par.  24.  fire  immediately  preceding  such  entry, 

4.  Bemardi  v.  Northern  Pac.  E.  Co.,  this  fire  being  the  cause  of  the  turning 
18  Idaho  76,  108  Pae.  542,  27  L.B.A.  of  the  animals  out  of  their  stable  and 
(N.S.)  796;  Russell  v.  Hanley,  20  la.  their  going  on  the  track.  Cook  v. 
219,  89  Am.  Dec.  535  and  note;  Norris  Minneapolis,    etc.,    R.    Co.,    98    Wis. 
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public  policy,  necessity,  or  convenience.*  In  such  a  case  the  neglect 
to  maintain  proper  fences  and  cattle  guards  is,  as  a  matter  of  law, 
the  negligence  which  will  render  the  company  liable,'  and  if  its  track 
is  not  fenced  as  required  by  law  the  highest  degree  of  care  to  pre- 
vent injury  will  not  excuse  a  company.*  However,  the  liability  of 
a  railroad  company  to  respond  in  damages  for  injuries  to  stock  in 
consequence  of  its  neglect  to  construct  and  maintain  a  sufficient  fence 
on  each  side  of  ite  road  is  limited  to  loss  or  injuries  occurring  on  its 
own  right  of  way.*  And  so  it  has  been  held  that  evidence  that  a  cow 
was  found  dead  at  or  near  an  opening  in  a  wire  fence  outside  the 
right  of  way  with  a  hind  foot  entangled  in  the  top  wire  of  the  fence, 
and  that  the  cow  was  not  breachy  and  the  staples  of  the  wire  were 
pulled  out,  does  not  prove  that  she  was  frightened  by  a  tndn  while 
on  the  right  of  way  or  was  injured  by  running  against  the  fence  in  ■ 
consequence  thereof,  so  as  to  make  out  a  cause  of  action  against  the 
ctnnpany.*  A  railroad  company  cannot  relieve  itself  from  negligence 
in  failing  to  fence  its  tracks  by  showing  that  another  railroad,  simi- 
larly situated,  has  also  been  guilty  of  the  same  fault.*"  Moreover,  the 
obligation  to  fence  a  road  attaches  from  the  time  when  the  necessity 
of  protection  to  owners  of  land  and  stock  arises,  allowing  a  reasonable 
time  to  erect  fences.**  Hence  it  may  exist  during  the  construction 
of  a  road  and  does  not  for  the  first  time  attach  when  the  road  is 
operated.*'  Where  a  railway  track  is  sufficiently  fenced  and  cattle 
break  in,  the  company  is  liable  only  for  want  of  ordinary  care  in 

624,  74  N.  W.  561,  67  A.  8.  R.  830,  Notes:  58  Am.  Rep.  704;  28  A.  S. 

40  L.R.A.  457.  B.  766. 

6.  Marengo  v.  Great  Northern  R.  7.  Gohnan  v.  Pacific  R.  Co.,  26  Mo. 

Co.,  84  Minn.  397,  87  N.  W.  1117,  87  *^»  72  Am.  Deo.  220. 

A.  8.  R.  369.  Notea:  49  Am.  Dec.  269;  72  Am. 

Note*  120  A.  8  R  844.  Dec.  228. 

See  ^  infra,  pa^.  41,  as  to  per-  „^'^^^^^lf'S^-^-^^^ 

tiona    of   road    which    need    not   be  Pp^'H^vl*;  ^1'  ^\  ^\^-  ^^'  ^ 
fg^gg^  L.B.A.(N.S.)  573  and  note. 

a   -kr  n  n  i-e      •    -o      -a   r<  ^*  Perkins  T.  St.  Louis,  etc.,  R.  Co.. 

6.  McCoy  V.  Califorma  Pac.  R.  Co.,  iaq  «.   ro   ik  o   mr   o«>n  Ti  r  -ox' 

40  CaL  532%  Am.,Rep  623;  Johnson'  '^ ^S^ee'L^'inL^A  -  to^^e 

^'Tprii.'r  f kS:'mftt  s:^. '-  •  "'"^^  *"  ^  o^  • 

Louis,  etc.,  R.  Co.  v.  Linder,  39  DL  lo.  Marengo  v.  Great  Northern  R. 

433,  89  Am.  Dec.  319  and  note;  Nor-  Co.,  84  Minn.  397,  87  N.  W.  1117,  87 

lis  V.   Androscoggin  R.  Co.,  39  Me.  A.  S.  R.  3^. 

273,    63   Am.   Dec.   621;    Browne   v.  11.  Silver  v.  Kansas  City,  etc,  R. 

Providence,    etc.,    R.    Co.,    12    Gray  Co.,  78  Mo.  628,  47  Am.  Rep.  118. 

(Mass.)  55,  71  Am.  Deo.  736  and  note;  12.  Gardner  v.  Smith,  7  Mich.  410, 

Congdon  v.  Central  Vermont  R.  Co.,  74  Am.  Dec.  722.- 

56  Vt.  390,  48  Am.  Rep.  793.  Note:  8  L.R.A.  136. 
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preventing  injury,*'  or  for  gross  negligence  or  wanton  injury,  as  the 
rule  may  be  in  the  particular  jurisdiction.** 

38.  To  Whose  Animals  Statutes  Apply. — In  some  jurisdictions  it 
is  held  that  the  statutory  obligation  imposed  on  railroad  companies 
to  build  a  fence  along  their  road  extends  only  to  the  owner  or  rightful 
occupier  of  adjoining  land,  and  not  to  mere  trespassers  there,  and  that 
there  can  be  no  recovery  for  an  injury,  from  a  neglect  to  maintain  a 
proper  fence,  to  animals  not  lawfully  on  the  adjoining  land,  whether 
it  be  the  land  of  a  third  person  *'  or  a  highway.**  Where  animals 
are  on  the  adjacent  land  by  permission  of  the  owner,  or  lawfully  on 
the  adjacent  highway,  the  liability  is  undoubted.*'  The  rule  limit- 
ing a  railroad's  liability  for  a  failure  to  maintain  a  proper  fence  solely 
to  those  animals  which  are  rightfully  on  adjacent  property  does  not, 
however,  apply  in  those  states  in  which  the  common  law  rule  that  a 

'  man  must  confine  his  own  domestic  animals  to  his  own  indosure  does 
not  obttdn.** 

39.  Necessity  fif  Collision. — The  question  of  the  liability  of  a 
railroad  company  for  injury  to  stock  other  than  by  trains,  because 
of  the  breach  of  a  statutory  duty  to  fence,  in  most  instances  turns  on 
the  language  of  the  particular  statute  involved,  it  being  the  general 
rule  that  where  the  statute  merely  makes  the  company  liable  for 
injuries  caused  by  agents,  engines,  cars,  carrie^es  or  trains,  l^e  use 
of  such  terms  imports  that  it  was  the  intention  of  the  legislature 
enacting  the  statute  that  the  railroad  company  should  be  liable  only 
when  there  was  an  actual  collision  between  its  rolling  stock  and  the 
animals,  and  that  the  railroad  company  is  not  liable  in  the  absence  of 
such  a  showing  of  direct  contact ;  but  that  where  the  language  of  the 
enactment  is  so  broad  that  it  does  not  necessarily  import  that  there 

IS.  Oreat  Westetn  R.  Go.  of  1859  246;    Bemis  t.   Ck>imeeticat,   etc,  R. 

V.  Helm,  27  lU.  198,  81  Am.  Dec.  226;  Co.,  42  Vt.  375,  1  Am.  Rep.  339. 

Thayer  v.  St.  Lonia,  etc.,  R.  Co.,  22  Notes:  49  Am.  Dec.  272;  7  Am.  Rep. 

Ind.  26,  85.  Am.  Dec  409;  Tracy  ▼.  47;  43  L.R.A.(N.S.)  461. 

Troy,  etc,  R,  Co.,  38  N.  T.  433,  98  16.  Notes:    49   Am.    Dec   272;   22 

Am.  Dec.  54.  Eng.  Rnl.  Cas.  323.     Bee  also  Am- 

Notes:  49  Am.  Dec  272;  89  Am.  mals,  vol.  1,  pp.  1171,  1172. 

Dec  540.  But  see   Amstein   v.   Gardner,   132 

14.  Rnsaell  t.  Hanley,  20  la.  219,  Mass.  28,  42  Am.  Rep.  421  and  note. 
89  Am.  Dec  636.  wherein  it  was  held  that  a  railroad 

Note:  49  Am.  Dec  272.  company   was  liable   where   a   horse, 

15.  Perkins  v.  Eastern  R.  Co.,  29  while  being  led  on  a  highway,  escaped 
Me.  307,  50  Am.  Dec.  589;  Eames  v.  without  his  keeper's  fault,  and  ran- 
Salem,  etc.,  R.  Co.,  98  Mass.  560,  96  ning  some  fifty  rods,  pursued  by  his 
Am.  Dec.  676  and  note ;  Mennt  v.  Bos-  keeper,  entered  on  an  onf enced  rail- 
ton  &  M.  R.  R.,  207  Mass.  12,  92  way  track,  and  was  there  injured  by 
N.  E.  1032,  20  Ann.  Caa.  1213,  30  a  train. 

L.R.A.(N.S.)    1196;    Chapin   v.   Sul-       17.  Notes:    49   Am.   Dec   272;  22 
livan  R.  R.,  39  N.  H.  53,  75  Am.  Dec.   Eng.  Rnl.  Cas.  323. 
207   and   note;    Jackson   v.    Rutland,       18.  See  Akimals,  vol.  1,  p.  1172. 
etc.,  R.  Co.,  25  Yt.  150,  60  Am.  Dec 
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must  be  an  Euitual  collision  to  give  a  right  of  recovery,  actual  contact 
is  not  essential  in  order  to  enable  the  owner  to  recover,  it  being  suffi- 
cient that  the  track  was  unfenced,  and  that  the  operation  of  the  roll- 
ing stock  was  a  contributing  cause.**  Under  the  first  class  of  statutes 
it  baa  been  held  that  a  railroad  company  is  not  liable  for  injury  to 
stock  resulting  from  fright  at  the  cars,  where  the  injured  animals 
had  not  been  touched  by  any  part  of  the  rolling  stock,**  though  the 
contrary  has  been  held  under  the  second  class.* 

40.  Contributory  Negligence. — An  owner  of  cattle  cannot  recover 
for  injury  thereto  where  he  is  clearly  guilty  of  contributory  negligence, 
as,  for  instance,  where  he  leaves  them  in  an  adjacent  inclosure,  know- 
ing that  the  railway  fence  is  about  to  be  carried  away  by  a  freshet, 
or  puts  breachy  animals  in  his  inclosure.  And  negligence  of  an 
adjacent  owner  in  kiaeping  up  bars  in  a  railway  fence,  which  the 
company  allows  him  to  have  for  his  accommodation,  whereby  his 
cattle  escape  on  the  track,  will  no  doubt  defeat  his  recovery  for  a 
deficiency  in  the  fence.*  But  when  a  railroad  company  is  required 
by  statute  to  erect  and  maintain  a  sufficient  fence  and  cattle  guards, 
and  stock  is  injured  on  account  of  its  failure  to  comply  with  the 
statute,  it  is  generally  held  that  unless  the  injury  was  caused  by  the 
wilful  act  of  the  owner,'  the  company  is  liable  notwithstanding  the 
owner  of  the  animals  may  have  turned  them  out  to  graze  with  knowl- 
edge that  the  fence  had  not  been  erected  or  was  defective.*  It  haa 
been  held,  however,  that  where  fences  are  once  built,  as  t«quired  by 
statute,  a  railroad  company  is  liable  only  on  the  ground  of  negligence, 
and  that  contributory  negligence  on  the  part  of  the  owner  in  pw- 
mitting  the  stock  to  get  on  the  track  is  a  valid  defense.* 

41.  Parts  of  Road  Which  Need  Not  Be  Fenced. — Since  the  statutes 
are  so  construed  as  not  to  require  fences  to  be  maintained  where  the 
public  would  be  greatly  inconvenienced,  such  as  across  streets  and 

19.  Notes:  8  L.B.A.  135;  37  L.R.A.  Am.  Dee.  535. 

(N.8.)  1181.    See  also  Akiicals,  vol.  4.  Browne   v.   Providenee,   ete.,  R. 

1,  p.  1175.  Co.,  12  Gray  (Mass.)  55,  71  Am.  Dee. 

20.  Peru,  etc.,  R.  Co.  v.  Hasket,  10  736  and  note ;  Schwind  v.  Chicago,  etc., 
Ind.  409,  71  Am.  Dec,  335;  Jimerson  R.  Co.,  140  Wia.  1, 121  N.  W.  639, 133 
V.  Erie  R.  Co.,  203  N.  Y.  518,  97  N.  A.  S.  R.  1055. 

E.  48,  37  L.RA..(N.S.)  1181;  Nash-  Notes:  49  Am.  Dee.  271;  89  Am. 
ville,  etc.,  R.  Co.  v.  Sadler,  91  Tenn.  Dec.  540;  5  LJI.A.  813;  8  L.R.A. 
508,  19  S.  W.  618,  30  A  S.  R.  896  135;  12.L.R.A.  180;  9  L.EA..(N,S.) 
and  note.  365. 

1.  Me^er  v.  Northern  Pae.  E.  Co.,  See  also  AxiuAiiS,  voL  1,  p.  1192 
21  Ore.  513,  28  Pac.  639,  28  A  S.  R.  et  seq. 

758, 14  LJS.A.  841  and  note.  And  see       5.  IsbeD  v.  New  York,  et«.,  R.  Co., 

Animals,  vol.  1,  p.  1175.  27  Conn.  393,  71  Am.  Dec.  78;  Mun- 

2.  Note:  49  Am.  Jtec.  272.  See  also  ger  v.  Tonawanda  R.  Co.,  4  N.  Y.  349, 
Akimals,  vol.  1,  p.  1192.  53  Am.  Dec.  384. 

8.  Russell  V.  Hanley,  20  la.  219,  89       Note:  7  Am.  Rep.  47. 
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highways,  and  around  depot  pounds  and  yard  limits,*  a  railroad 
company  will  not  be  held  liable  for  injuries  occurring  to  animals  at 
such  places  except  where  it  is  clearly  negligent'  And  to  render  a 
company  liable  for  a  failure  to  erect  and  maintain  a  fence  it  must 
appear  that  the  animal  entered  at  a  point  where  a  fence  was  required 
and  that  it  was  wanting  or  defective.^  Where  an  animal  comes  upon 
the  track  at  one  point,  and  wanders  to  another,  where  it  is  killed,  the 
necessity  and  sufficiency  of  the  fence  at  the  place  of  entry,  and  not  at 
the  place  of  killing,  determine  the  liability.*  Accordingly,  if  a  fence 
is  required,  but  is  wanting  or  defective  at  the  place  of  entry,  although 
there  is  a  sufficient  fence  or  no  fence  is  required  at  the  place  of  killing, 
the  company  is  nevertheless  liable,  and,  on  the  other  hand,  if  cattle 
enter  at  a  public  crossing,  where  no  fence  is  required,  but  are  killed 
at  a  point  where  a  fence  is  required  but  is  wanting,  the  company  is 
not  liable  under  the  statute.  Proof  of  the  general  insecurity  and  in- 
sufficiency of  a  fence  will  be  sufficient,  however,  without  proving  that 
the  animal  entered  over  or  through  a  particular  panel  which  was 
defective." 

To  Prevent  Injv/ry  to  Persons 

42.  In  GeneraL — ^The  question  whether  the  statutes  requiring 
railroad  companies  to  fence  their  tracks  impose  any  other  liability  than 
that  for  injury  to  animals  on  account  of  a  failure  to  erect  and  main- 
tain fences,  has  been  a  matter  of  much  judicial  controversy.  It  seems 
to  be  generally  admitted  that  the  primary  purpose  of  the  statutes  is 
to  keep  animals  from  straying  on  the  tracks,  and  yet  it  is  generally 
held  that  such  statutes  are  not  mere  fence  laws  for  animals,  but  are 
also  police  regulations  designed  for  the  benefit  of  the  public.^*  And 
even  a  statute  declaring  that  a  railroad  company  shall  be  answerable 
for  all  damage  to  stock  arising  from  a  failure  to  perform  such  duty, 
does  not  exclude  all  other  liability  which  may  arise  from  such 
failure.** 

43.  Injury  to  Employees. — In  the  absence  of  a  statute  requiring 
a  railroad  company  to  fence  its  right  of  way,  it  seems  that  it  is  not 
liabld  to  any  employee  for  injuries  caused  by  stock  being  on  the  track 
through  its  failure  to  fence."  "Where  there  is  a  statutory  duty,  how- 
ever, to  fence  its  track  and  to  construct  cattle  guards,  the  weight  of 
authority  declares  that  a  railroad  company  is  liable  for  injuries  to 

6.  See  supra,  par.  31,  33.  10.  Note:  49  Am.  Dec.  270. 

7.  Notes:  5  L.R.A.  737;  8  L.R.A.       11.  Notes:  133  A.  S.  R.  1060;  135 
138.     See  also  Akimals,   voL  1,  p.    A.  S.  R.  168. 

1182  et  seq.  12.  Terre    Haute,    etc.,   R.    Co.    v. 

8.  Note:  49  Am.  Dec.  270.  WiUiams,  172  IlL  379,  50  N.  E.  116, 

9.  Notes:    49    Am.    Dec    270;    8    64  A.  S.  R.  44. 

L.R.A.  135.  13.  Note:  25  L.R.A.  320. 
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or  the  death  of  an  employee  caused  by  a  collision  with  animals  which 
have  strayed  on  the  track,  when  it  has  failed  to  erect  and  keep  in 
repair  a  fence  and  cattle  guards,  especially  in  case  the  statute  makes  it 
the  absolute  duty  of  'the  company  to  fence  and  construct  cattle 
guards.^*  And  an  employee,  such  as  an  engineer,  is  not  chargeable 
with  notice  that  the  company  has  neglected  to  fence  its  track,  or 
that  the  fence  is  defective,  and  cannot,  therefore,  be  held  to  have 
assumed  the  risk.**  But  a  railroad  company  is  not  liable  for  injuries 
to  or  the  death  of  employees  because  of  its  faUure  to  build  fences,  when 
the  statute  requiring  fences  to  be  built  has  a  limited  operation  and 
the  injury  was  caused  by  animals  which  strayed  on  the  track  at  a 
point  the  statute  did  not  require  to  be  fenced.** 

44.  Injury  to  Passengers. — As  it  is  the  paramount  duty  of  a  rail- 
road company  to  secure  the  safety  of  passengers  on  its  trains,  it  has 
been  held,  even  in  the  absence  of  a  statute  requiring  it  to  fence  its 
right  of  way,  that  it  must  exclude  cattle  from  the  track,  and  that  if 
this  risk  of  accident  by  collision  is  not  excluded,  by  fencing  or  other- 
wise, tiie  company  is  responsible  in  damages  to  a  passenger  who  is 
injured  by  its  failure  to  do  so,*'  or,  at  any  rate,  it  is  for  Uie  jury  to 
determine  whether  or  not  the  company  was  negligent  in  view  of  the 
fact  that  it  has  the  right  to  fence  its  track.**  And  when  a  statute 
requires  railroad  compeinies  to  fence  their  tracks  and  erect  cattle 
guards,  this  imposes  an  absolute  duty,  not  only  to  protect  the  lives 
of  animals,  but  also  to  protect  passengers  and  others  on  trains,  by 
keeping  the  track  clear  of  obstructions.*" 

45.  Injury  to  Adult  Persons. — As  to  adult  persons  on  a  track  or 
passing  along  a  highway  parallel  to  the  track,  the  fact  that  a  railroad 
is  not  fenced  does  not,  in  tiie  absence  of  a  statutory  requirement,  make 
the  company  liable  for  injuries  to  such  persons.**    And  the  general 

14.  Atchison,  etc.,  R.  Co.  v.  Reea-  669,  42  U.  8.  App.  282,  35  L.R.A.  136. 
man,  60  Fed.  370,  9  C.  C.  A.  20,  19  17.  Sullivan  v.  Philadelphia,  etc., 
U.  S.  App.  596,  23  L.RA.  768;  Terre  R;  Co.,  30  Pa.  St.  234,  72  Am.  Deo. 
Haute,  etc.,  R.  Co.  v.  Williams,  172  698. 

HI.  379,  50  N.  E.  116,  64  A.  S.  R.  44  18.  Dickson  v.  Omaha,  etc.,  R.  Co., 

and  note;  Dickson  v.  Omaha,  etc.,  B.  124  Mo.  140,  27  S.  W.  476,  46  A.  S. 

Co.,  124  Mo.  140,  27  S.  W.  476,  46  A.  R.  429,  25  L.R.A.  320;  Gulf,  etc.,  R. 

S.  R.  429,  25  L.B.A.  320  and  note;  Co.  v.  Wilson,  79  Tex.  371,  15  S.  W. 

Donnegan  v.  Erhardt,  119  N.  Y.  468,  280,  23  A.  S.  R.  345,  11  L.R.A.  486. 

23  N.  £.  1051,  7  L.R.A.  527.  See  also  Carriebs,  vol.  4,  p.  1198. 

Note:  9  L.R.A.(N.S.)  364.  19.  Terre  tiaute,  etc.,  R.  Co.  v.  Wil- 

15.  Terre  Haute,  etc.,  R.  Co.  v.  liana,  172  111.  379,  50  N.  E.  116,  64 
WilUams,  172  lU.  379,  50  N.  E.  116,  A.  S.  R.  44. 

64  A.  S.  R.  44  and  note;  Dickson  v.  Notes:  87  A.  S.  R.  373;  5  L.R.A. 

Omaha,  etc.,  R.  Co.,  124  Mo.  140,  27  737;  9  L.R.A.(N.S.)  364. 

S.  W.  476,  46  A.  S.  B.  429,,25  L.R.A.  20.  Reynolds  v.  Great  Northern  Ry. 

320  and  note.  Co.,  69  Fed.  808,  16  C.  C.  A.  435,  32 

16.  Carper  v.  Receivers  of  Norfolk,  U.  S.  App.  577,  29  L.BA.  695. 
etc.,  R.  Co.,  78  Fed.  94,  23  C.  C.  A.  Note:  30  L.R.A.(N.S.)  U97, 
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rule  seems  to  be  that  the  statutory  duty  of  a  railroad  company  to 
fence  its  right  of  way  does  not  include  the  duty  to  fence  against  adult 
persons  on  the  track.*  It  is  so  evident  that  an  ordinary  railroad  fence 
would  hardly  constitute  a  barrier  to  an  adult  person  about  to  enter 
voluntarily  on  a  railroad  righ{  of  way,  and  that  the  want  of  a  fence 
along  the  tracks  could  hardly  be  said  to  be  a  contributing  cause  of 
an  injury  to  an  ordinary  adult  person  wilfully  trespassing  on  the 
right  of  way,  that  the  cases  involving  the  duty  of  a  railroad  company 
to  fence  its  tracks  against  an  adult  are  comparatively  few,  and  most  of 
them  arise  where  a  person  accidentally  falls  on  the  right  of  way,  or 
where  he  unwittingly  passes  thereon  in  some  way,  against  his  will, 
under  such  circumstances  that,  if  the  tracks  had  been  fenced,  the 
particular  injury  would  not  have  been  inflicted.  But  under  such 
circumstances  it  seems  to  be  uniformly  held  that  the  absence  of  a 
fence  is  not  of  itself  negligence.* 

46.  Injury  to  Children. — The  determination  of  the  question 
whether  the  statutory  duty  of  a  railroad  company  to  fence  its  right  of 
way  includes  the  duty  to  fence  against  children  depends  largely  on 
the  language  of  the  controlling  statute.  Whenever  the  language  of 
a  statute  is  capable  of  such  construction,  the  courts  seem  disposed  to 
extend  its  protection  to  children,*  as  where  the  duty  to  maintain  a 
fence  is  by  statute  or  ordinance  made  absolute  or  the  provisions  are 
such  as  would  tend  to  security  against  injury  to  persons  as  well  as  to 
property.*  And  this  is  so  under  statutes  which  provide  that  a  rail- 
road company  which  fails  to  fence  its  right  of  way  shall  be  liable 
for  all  damages  sustained  by  any  person  in  consequence  of  such 
neglect,'  though  under  such  a  statute  the  failure  to  fence  is  not 
conclusive  evidence  of  negligence.*  But  under  a  statute  requiring 
the  maintenance  of  fences  intended  primarily  to  protect  cattle  in 
adjoining  fields  as  well  as  persons  on  trains,  it  has  been  held  that 
railroad  companies  are  not  bound  to  maintain  fences  which  would 

1.  Thayer  v.  St.  Louis,  etc.,  R.  Co.,  5.  Rosse  ▼.  St.  Paul,  etc.,  R.  Co.,  68 
22  Ind.  26,  85  Am.  Dec.  409.  Minn,  216.  71  N.  W.  20,  64  A.  S.  R. 

Note:  20  Ann.  Caa.  1216.  472,  37  L.R.A.  691,  overruling  Fite- 

2.  Menut  v.  Boston,  etc.,  R.  Co.,  207  gerald  v.  St.  Paul,  etc.,  R.  Co.,  29 
Mass.  12,  92  N.  E.  1032.  20  Ann.  Cas.  Minn.  336, 13  N.  W.  168,  43  Am.  Rep. 
1213,  30  L.R.A.(N.S.)  il96  and  note.  212;  Marengo  v.  Great  Northern  R. 

S.  Heiting  v.  Chicago,  etc.,  R.  Co.,  Co.,  84  Minn.  397,  87  N.  W.  1117,  87 

252  ni.  466,  96  N.  E.  842,  Ann.  Cas.  A.  S.  R.  369:  Schmidt  t.  Milwaukee, 

1912D  451.  etc.,  R.  Co.,  23  Wis.  186,  99  Am.  Dec. 

Notes:  133  A.  S.  R.  1060;  9  L.R.A.  158;  Schwind  ▼.  Chicago,  etc.,  R.  C<»» 

(N.S.)  347.  140  Wis.  1, 121  N.  W.  639,  133  A.  8. 

4.  Heiting  v.  Chicago,  etc.,  R.  Co.,  R.  1055. 

252  111.  466,  96  N.  E.  842,  Ann.  Cas.  Notes:  67  A.  8.  R.  260;  26  LJEt.A. 

1912D  451.  784;  16  LJIA.{N.S.)  1103;  13  Ann. 

Notes:  87  A.  S.  R.  373;  16  LJELJl.  Cas.  188. 

(N.S.)  1103;  13  Ann.  Cas.  187.  6.  Note:  13  Ann.  Cas.  188. 
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prevent  children  of  tender  years  from  trespaasing  on  their  tracks.' 
In  some  cases,  however,  statutes  primarily  intended  for  the  protection 
of  cattle  have  been  so  construed  as  to  bring  within  their  scope  children 
of  tender  years  straying  on  the  right  of  way,  at  least  to  the  extent 
of  holding  that  the  failure  of  a  railroad  company  to  fence  its  track 
is  evidence  of  negligence.'  Under  the  nile  that  a  statute  requiring 
railroads  to  fence  their  tracks  does  not  require  them  to  fence  depot 
and  station  grounds,*  a  railroad  company  is  not  liable  for  injuries 
to  children  who  stray  thereon.*"  And  even  under  statutes  which  are 
so  construed  as  to  impose  a  duty  to  fence  against  children  non  sui  juris, 
no  recovery  can  be  had  unless  the  failure  to  fence  is  the  proximate 
cause  of  the  injury.**  This  is  generally  held  to  be  a  question  of 
fact  for  the  determination  of  the  jury,**  and  if  it  can  reasonably  be 
concluded  from  the  evidence  that  the  accident  would  not  probably 
have  happened  except  for  the  failure  of  the  company  to  fence  ite 
track,  then  it  follows  that  the  neglect  to  fence  wa.s  the  proximate 
cause  of  the  accident,  unless  some  other  disconnected  efficient  cause 
which  could  not  be  foreseen  by  the  exercise  of  ordinary  care  has 
intervened.** 

VI.  Removal,  Injury  to  or  De.strijction  of  Fence 

47.  In  General. — ^In  general,  it  may  be  said  that  a  landowner  may 
take  down  a  fence  built  entirely  on  his  own  land,  as,  although  it  was 
put  up  to  separate  his  own  land  from  adjoining  property,  it  is  not 
a  partition  fence,**  and  the  owner  of  land  may  lawfully  remove  a  fence 
which  has  unlawfully  and  without  license  been  erected  thereon  by 
another.*'  Adjoining  landowners  who  have  jointly  built  a  boundary 
fence  are  tenants  in  common  of  the  fence,  and  in  the  absence  of 
statute  it  has  been  held  that  one  may  remove  or  destroy  the  fence 

7.  New  York  Cent.,  etc.,  R.  Co.  v.   R:  Co.,  126  Mo.  372,  28  S.  W.  1069, 
Price,  159  Fed.  330,  86  .C.  C.  A.  502,   26  L.R.A.  847. 

16  L.a.A.(N.S.)   1103   (adopting  the  Notes:    16   L.RJV.(N.S.)    1104;   13 

interpretation    of   the    Massachusetts  Ann.  Cas.  189. 

statute    as    construed    by    the    state  „  "v,p^**'"^  ^- V^^J^^^"' **"' ^- ^"•' 

court);   Bischof  V.   Illinois   Southern  ?52  lU.  466,  96  N.  E.  842,  Ann.  Cas. 

R.  Co.,  232  111.  446,  83  N.  E.  948,  13  ^^^^^  V«  i  u  *  /xre  n  una  n, 
Ann.  Cas.  185  and  note;  Baltimore,       Not^=   16   L.R.A.(N.S.)    1103;   13 

etc.,  R.  Co.  V.  Bradford,  20  Ind.  App.  ^f^  K^y^f  V   Chicago   etc    R   Co 

348^  49  N.  E  388  67  AS.  R  252  56  Mich  To,  23  kT  311,'  56  f m! 

Notes:    25    L.R.A.   784;    9    L.R.A.  id       ^qc 
(N.S.)  347;  16  L.R.A.(N  S  )  1103.  ^^^^^,  ^nn.  Cas.  1912D  454. 

8.  Notes:  16  L.R.A. (N.S.)  1103;  13       13.  Heiting  v.  Chicago,  etc.,  R.  Co., 
Ann.  Cas.  188.  252  111.  466,  96  N.  E.  842,  Ann.  Cas. 

9.  See  supra,  par.  31,  33.  1912D  451. 

10.  Rabidon  v.  Chicago,  etc.,  R.  Co.,        14.  Note:  68  Am.  Dec.  626. 

1L5'  Mich.  390,  73  N.  W.  386,  39  15.  State  v.  Hcadrick,  48  N.  C.  375, 
L.R.A.  405;  Barney  v.  Hannibal,  et*-.,    67  Am.  Dec.  249  and  note. 
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without  any  liability  to  his  cotenant,  under  the  general  rule  that  one 
joint  tenant,  or  tenant  in  common,  cannot  maintain  trespass  against 
his  cotenant  for  an  injury  done  to  the  joint  or  common  property." 
And  one  who  obtains  the  consent  of  any  of  the  cotenants  or  joint 
owners  to  remove  a  dividing  fence  is  not  guilty  of  unlawfully  remov- 
ing it.*'  But  statutes  have  been  passed  in  many  if  not  all  of  the 
states  which  regulate  the  use  of  boundary  fences,  smd  under  them  one 
adjacent  owner  is  prohibited  from  interfering  with  such  a  fence  except 
by  agreement  with  the  other,  or  at  the  period  of  the  year  and  under 
the  conditions  prescribed  by  the  statute,**  and  this  is  so  though  the 
one  removing  the  fence  may  be  the  sole  owner  of  it**  In  a  prose- 
cution for  unlawfully  removing  a  dividing  fence  without  the  required 
notice  to  the  adjoining  proprietor,  the  state  must  prove  that  such 
notice  was  not  given  by  the  accused  before  the  fence  was  removed.** 
This  doctrine  does  not,  however,  forbid  the  removal  of  a  fence  by  the 
party  bound  to  maintain  it  for  the  purpose  of  rebuilding  it  im- 
mediately of  other  materials.*  But  the  removal  of  part  of  a  division 
fence  by  one  of  two  adjacent  landowners,  after  giving  the  notice 
required  by  statute  of  his  intention  to  throw  open  his  land  or  to  let 
it  lie  open,  remits  the  parties  to  their  common  law  rights.'  A  rail- 
road company  which,  in  the  construction  of  its  roadbed,  removes  the 
fences  crossed,  is  liable  for  injury  to  adjoining  land  by  cattle  which 
come  upon  its  right  of  way  from  the  highway  through  a  gap  in  the 
fence,  and  wander  off  onto  the  land  injured.* 

48.  Remedies  for  Wrongfol  Removal  or  Destmction. — One  who 
unlawfully  removes  a  fence  is  liable  for  the  direct,  proximate  and 
necessary  consequences  of  its  removal,'  but  not  for  others.*  And 
when  property  is  in  ihe  possession  of  a  tenant,  the  fences  are  gen- 
erally considered  a  part  of  the  realty  and  the  landlord  ean  sae  for 
their  wrongful  destruction  by  a  stranger.'  The  remedy  by  action  for 
damages  for  the  unlawful  removal  of  a  partition  fence  is  not  exclusive; 
the  injured  party  may  proceed  under  some  statutes  to  rebuild  the 
fence  and  recover  the  expense.*  It  is  generally  held  that  equity  will 
restrain  the  unlawful  destruction  of  a  fence,  when  the  circumstances 

16.  Gibson  v.  Vaughn,  2  Bailey  L.   262,  87  S.  W.  700, 122  A.  8.  R.  740. 
(8.  C.)  389,  23  Am.  Dec.  143.  1.  Meyer  v.  Perkins,  89  Neb.  59, 130 

Note:  68  Am.  Dec.  638.  N.  W.  986,  Ann.  Cas.  1912C  468. 

But  see  Cotenancy,  vol.  7,  pp.  899,      Note:  68  Am,  Dec  638. 
900  2.  Holladay  v.  Marsh,  3  Wend.  (N. 

17.  Bailey  v.  State,  48  Tex.  Grim.  Y.)  142,  20  Am.  Dec.  678. 

262   87  8   W.  700,  122  A.  S.  R.  740.  3.  Hubert  v.   Connell  Northern  R. 

18   Meyer  v.  Perkins,  89  Neb.  59,  Co.,  71  Wash.  567,  129  Pac  105,  43 

130  N.  W.  986,  Ann.  Cas.  1912C  468.  L.R.A.(N.S.)  447  and  note. 

Note:  43  L.R.A.(N.S.)  448.  4-  Note:  53  L.R.A.  629. 

See  also  supra,  par.  16.  6.  Note:  Ann.  Cas.  1912D  121 

19.  Note:   12  L.R.A.  601.  6.  Note:  68  Am.  Deo.  638. 

80.  Bailey  ▼.  State,  48  Tex.  Crim. 
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show  that  there  would  be  irreparable  injui-y,^  as  wheu  the  party  i.-: 
insolvent,*  or  when  an  order  by  fence  waivers  would  come  too  late.' 
There  are,  however,  authorities  to  the  contrary,  although  apparently 
they  are  based  on  the  particular  circumstances.*"  The  destruction 
of  a  fence  and  the  threatened  repetition  thereof  aa  often  as  it  may  be 
replaced,  entitles  the  owner  to  an  injunction  against  the  invader, 
whether  or  not  he  is  insolvent,  as  the  remedy  at  law  by  an  action 
for  each  wrong  as  it  is  perpetrated  is  inadequate,  and  equity  intervenes 
to  avoid  the  multiplicity  of  suits.**  Where,  however,  a  person  re- 
peatedly tore  down  a  fence  and  drove  over  the  land,  claiming  that  the 
place  was  a  public  highway  by  dedication  and  use,  an  injunction  was 
refused.*' 

7.  Note:  7  L.R.A.(N.S.)  49.  such  ordinance  he  is  about  to  remove 

8.  Hoff  V.  Olson,  101  Wis.  118,  76  a   fence  from  private  property,  not 
N.  W.  1121,  70  A.  8.  K.  903.  subject  to  a  public  easement,  there  is 

9.  Meyer  v.  Perkins,  89  Neb.  59,  130  a  continuing  menace  to  the  rights  of 
N.  W.  986,  Ann.  Cas.  1912C  468.  the  owner  of  such  property  author- 

10.  Note:  99  A.  S.  R.  745.  iang  equitable   relief   by   injunction. 

11.  Note:  99  A.  S.  R.  745.  Riley  v.  Greenwood,  72  S.  C.  90,  51 
If   a    city    ordinance   requires    the    S.  E.  532,  110  A.  S.  R.  592. 

mayor  of  the  city  to  remove  any  ob-  12.  Smith  v.  Gardner,  12  Ore.  221, 
struction  interfering  with  the  free  use  6  Pac.  771,  53  Am.  Rep.  342  and  note, 
of  a  certain  alley,  and  by  virtue  of 
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2.  Definitions 

IL  Establishment  and  Regulation  of  Ferriet 

;).  Power  to  Establish  Generally 

4.  Delegation  of  Power  to  Establish 

5.  Prescription 

(i.  Private  Ferries 

7.  Establishment  of  luterslale  Ferries 

8.  Regulation  Generally 

9.  Regulation  of  Interstate  Perries 

in.  Ferry  Franchise  and  Incidents 

10.  Manner  of  Granting  Franchise  and  Persons  Entitled  Thereto 

11.  Land  and  Landings 

12.  Occupation  of  Water 

13.  Tolls 

14.  Exclusiveness  of  Franchise  Generally 

15.  Bridge  as  Infringement  of  Ferry  Franchise 

16.  Infringement  by  Private  Ferry 

17.  Property  Rights  in  Franchise 

18.  Transfer  of  Franchise 

19.  Duty  as  to  Equipment  and  Operation 

20.  Maintenance  of  Service 

21.  Bond  for  Performance  of  Duties 

22.  Miscellaneous  Rights  and  Liabilities  of  Licensee 
2.3.  Termination  of  Ferry  Franchises 

rV.  Liability  of  Ferrymen  for  Injury  to  Person  and  Property 

24.  Ferryman  as  Common  Carrier  Generally 
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25.  Injury  to  Passengen 

26.  Rules  or  Orders  for  Protection  of  Passengers  and  Property 

27.  Condition  of  Appliances  and  Equipment 

28.  Liability  Concerning  Property 

29.  Contributory  Negligence  of  Passenger  or  Owner  of  Property 

V.  Remedies 

30.  Remedies  for  Violation  of  Exclusive  Franchise 
3L  Issues,  Pleading,  and  Evidence 


I.  Inteoductoby 

1.  Scope  of  Article. — The  present  article  treats  of  the  subject  of 
the  transportation  of  persons  and  property  across  rivers  and  other 
waters  by  means  of  boats  or  other  floating  craft.  It  contains  a  full 
discussion  of  the  rights  and  duties  of  the  sovereign  to  establish  such 
means  of  transportation,  both  intrastate  and  interstate,  and  to  license 
others  to  establish  them  and  charge  tolls  for  the  use  thereof,  and  to 
protect  the  licensees  in  the  exercise  of  their  rights  a.s  such;  the 
establishment  of  ferries  by  prescription  and  the  law  regarding  private 
ferries;  and  the  regulation  and  control  of  ferries  and  the  equipment 
and  operation  thereof.  It  also  treats  of  the  subject  of  the  righte. 
duties,  and  liabilities  of  ferrymen,  both  public  and  private,  including 
their  liabilities  for  negligence,  the  violation  of  the  rights  of  ferrymen, 
and  the  pleading  and  evidence  in  such  cases.  But  all  matters  involv- 
ing general  questions  of  franchises  have  been  excluded,*  and  like- 
wise all  general  questions  of  common  carriers,*  highways,*  riparian 
owners,*  interstate  commerce,'  navigation,*  prescription,^  eminent 
domain,*  and  negligence.* 

2.  Definitions. — A  ferry  has  been  defined  as  a  place  where  persons 
are  taken  across  a  river  or  other  stream  in  boats  or  other  ve.ssels  for 
hire.**  The  essential  idea  is  the  passing  from  one  shore  of  a  body 
of  water  to  an  opposite  shore.**  But  usually  it  implies  the  con- 
tinuation by  means  of  boats,  barges,  or  rafts,  of  a  highway,  or  the 
connection  of  highways  located  on  the  opposite  banks  of  a  stream  or 
other  body  of  water;  **  wherefore  a  public  ferry  is  deemed  to  be  a 

1.  See  Franchises.  9.  See  Negligence. 

2.  See  Cakriers,  vol.  4,  p.  521.  10.  Alexandria,   etc..  Ferry   Co.  v. 

3.  See  Highways.  Wisch,    73    Mo.    655,    39    Am.    Rep. 

4.  See  Waters.  5.35. 

5.  See  Commerce,  vol.  5,  p.  685.  11.  Broadnax  v.   Baker,   94  N.   C. 

6.  See  Commerce,  vol.  5,  p.  745  et  675,  55  Am.  Rep.  C33. 

seq.;  Waters.  12.  Patrick  v.  Rulfner,  2  Rob.  (Va.) 

7.  See  Adverse  Possession,  vol.  1,   209,  40  Am.  Dec.  740. 
p.  682.  Note:  59  L.R.A.  513. 

8.  See   Eminent  Domain,  vol.  10, 
p.  1. 
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public  highway.*'  A  ferry,  of  course,  is  readily  distinguishable  from 
a  bridge,  but  obviously  has  many  features  in  common  therewith,** 
being  especially  assimilated  thereto  in  so  far  as  concern^  the  public 
franchise  usually  involved.*'  The  term  "ferry"  is  often  employed 
to  denote  the  right  or  franchise  granted  by  the  state  or  its  authorized 
mandatories  to  continue,  by  means  of  boats,  an  interrupted  land 
highway  over  the  interrupting  waters  and  to  charge  toll  for  the  use 
thereof  by  the  public.*'  In  this  sense  it  has  also  been  defined  as  a 
privilege  to  take  tolls  for  transporting  passengers  and  goods  across  a 
lake  or  stream,  or  some  other  body  of  water,  with  no  essential  differ- 
ence from  a  bridge  franchise  except  as  to  the  mode  of  transportation.*' 

n.   E8TABLI8HMBNT  AND  RkQULATIOM  OP  FeBBIBS 

3.  Power  to  Establish  Generally. — The  right  to  keep  a  public  ferry 
for  toll  is  a  franchise  which  cannot  be  exercised  without  licence  or 
legislative  grant  either  mediate  or  immediate,**  even  a  prescriptive 

15.  Dnfonr  ▼.  Stacey,  90  Ey.  288,  51  Am.  Rep.  589;  Futeh  v.  Bohannon, 
14  S.  W.  48,  29  A.  S.  R.  374;  Warner  134  Ga.  313,  67  S.  E.  814, 19  Arm.  Ca^ 
V.  Ford  Lumber,  etc.,  Co.,  123  Ky.  103,  1032  and  note,  30  LJl.A.(N.S.)  462. 
93  8.  W.  650,  12  L.R-A.(N.S.)  667;  18.  Mills  v.  St  Clair  County,  8  How. 
Broadnax  v.  Baker,  94  N.  C.  675,  55  569,  12  U.  S.  (L.  ed.)  1201;  Munn  v. 
Am.  Rep.  633;  Huzzey  v.  Field,  2  C.  Illinois,  94  U.  S.  U3,  24  U.  S.  (L.  ed.) 
M.  &  B.  432,  4  L.  J.  Exeh.  239, 1  Gale  77;  Gloucester  Ferry  Co.  v.  Pennsyl- 
166,  5  Tyrw.  855,  12  Eng.  Rul.  Cas.  vania,  114  U.  S.  196,  5  S.  a.  826,  29  . 
138.  U.  S.  (L.  ed.)  158;  Milton  v.  Haden, 

14.  See  Bridges,  vol.  4,  p.  193  et  32  Ala.  30,  70  Am.  Dec.  523  and  note; 
aeq.  Hunter  v.  Moore,  44  Ark.  184,  51  Am. 

16.  See  infra,  par.  15,  23.  Rep.  589;  Norris  v.  Farmers',  etc.,  Co., 

16.  St.  Clair  County  v.  Interstate  6  Cal.  590,  66  Am.  Dec.  635;  Vallejo 
Land,  etc..  Transfer  Co.,  192  U.  S.  454,  Ferry  Co.  v.  Salano  Aquatic  Club,  165 
24  S.  Ct.  300,  48  U.  S.  (L.  ed.)  618;  Cal.  255,  131  Pae.  864,  Ann.  Cas. 
Vallejo  Ferry  Co.  v.  Solano  Aquatic  1914C  1197;  Futch  v.  Bohannon,  134 
Club,  165  Cal.  255, 131  Pac.  864,  Ann.  Ga.  313,  67  S.  E.  814,  19  Ann.  Gas. 
Cas.  1914C  1197;  Futch  v.  Bohannon,  1032  and  note,  30  L.RJL(N.S.)  463; 
134  Ga.  313,  67  S.  E.  814,  19  Ann.  lippencott  t.  AUander,  27  la.  460, 
Cas.  1032,  30  LJt.A.(N.S.)  462;  Alex-  1  Am.  Rep.  299;  Chenango  Bridge  Co. 
andria,  etc.,  Ferry  Co.  v.  Wiach,  73  v.  Paige,  83  N.  Y.  178,  38  Am.  Rep. 
Mo.  655,  39  Am.  Rep.  535;  Patterson  407;  Broadnax  v.  Baker,  94  N.  C.  675, 
V.  Wollmann,  5  N.  D.  608,  67  N.  W.  55  Am.  Rep.  633;  Patterson  t.  ^oll- 
1040,  33  L.B.A.  536;  Moise  v.  Gamer,  mann,  5  N.  D.  608,  67  N.  W.  104O, 
1  Strob.  L.  (S.  C.)  514,  47  Am.  Rep.  S3  L.RA.  636;  Bird  y.  Smith,  8 
565;  Patrick  v.  Ruffner,  2  Rob.  (Va.)  Watts  (Pa.)  434,  34  Am.  Dec  483; 
209,  40  Am.  Rep.  740;Statev.  Fandre,  McGowen  v.  Stark,  1  Nott  &  McC. 
54  W.  Va.  122,  46  S.  E.  269, 102  A.  S.  (S.  C.)  387,  9  Am.  Deo.  712;  Hudson 
R.  927,  1  Ann.  Caa.  104,  63  L.R.A.  ▼.  Cuero  Land,  etc.,  Co.,  47  Tox.  56, 
877.  26  Am.  Rep.  289;  Tnckahoe  CanalCo.. 

Notes:  12  Am.  Dec.  295;  37  L.R.A.  v.  Tnckahoe,  etc.,  R.  Co.,  11  Leigh 
712;  59  L.B.A.  513.  (Va.)  42,  36- Am.  Dec.  374;  SUte  v. 

17.  Hunter  v.  Moore,  44  Ari(-  184,    Faudbre,  64  W.  Va.  122,  46  S.  E.  269. 
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right,  when  recognized,  being  based  on  a  prescription  of  a  grant;  *• 
nor  does  the  right  of  navigation  on  navigable  waters  confer  the  right 
to  operate  a  ferry  without  a  franchise.*"  It  follows  that  it  may  be 
the  duty,  as  well  as  it  is  the  right,  of  the  sovereign  authority  in  the 
admiriistration  of  public  affairs  to  establish  ferries  at  suitable  places,* 
which  may  be  done  at  the  sovereign  pleasure  for  the  benefit  of  the 
citizens  of  the  state.*  Whether  the  state  will  itself  operate  the  public 
ferries  within  its  borders,  or  whether  it  will  confer  this  right  on 
others,  and  the  terms  on  which  it  will  give  others  this  special  privi- 
lege, and  whether  an  exclusive  fl^nchise  shall  be  granted,  are  ques- 
tions which  are  absolutely  within  the  control  of  the  legislature.* 
Moreover,  while  most  cases  involving  the  right  to  operate  a  ferry 
without  a  license  or  franchise  have  been  in  relation  to  ferries  fonn^ 
ing  parts  of  public  highways,  the  decisions  and  dicta  so  far  as  they 
have  touched  the  question  are  generally  agreed  in  the  declaration 
that  even  on  one's  own  land  he  cannot  maintain  a  ferry  for  trana- 
porting  the  public  generally  at  fixed  tolls  without  a  franchise.*  But 
a  judicial  ruling  that  a  private  person  who  owns  land  on  both  aides 
of  a  river  cannot  establish  a  public  ferry  without  a  grant  from  the 
proper  county  authorities,  will  not  prevent  such  person  from  there- 
after applying  for  and  securing  a  proper  franchise.* 

4.  Delegation  of  Power  to  Establish. — The  power  to  establish  or 
enfranchise  ferries  is  usually  delegated  by  the  state  to  the  cities  or 
counties  thereof,  together  with  the  duty  of  maintenance  according 
to  law,  either  directly  or  through  a  licensee,'  and  likewise  with  a 
discretion  to  grant  or  refuse  the  franchise,  or  if  granted  to  make  it 
exclusive.'  These  powers  are  often  more  specifically  delegated  to 
the  county  court  or  commissioners;  ^  whose  acts  in  the  premises  can- 

102  A.  S.  R.  927, 1  Ann.  Cas.  104,  63  608,  67  N.  W.  1040,  33  L.R.A.  536. 

L.R.A.  877 ;  Hnzzey  v.  Field,  2  C.  M.  &  4.  Note :  37  L.R. A.  712. 

R.  432,  4  L.  J.  Ezch.  239,  1  Gak  6.  Hudspeth  v.  Hall,  113  Ga.  4,  38 

166,  5  Tyrw.  855,  12  Eng.  Ral.  Cas.  S.  E.  358,  84  A.  S.  R.  200. 

138  and  note.  6.  BnrUngton,    etc.,    Ferry    Co.    v. 

Notes:  27  A.  S.  R.  555,  37  L.R.A.  David,  48  la.  133,  30  Am.  Rep.  390; 

712;  59  L.R.A.  516.  Peru  v.  Barrett,  100  Me.  213,  60  Atl. 

19.  See  infra,  par.  5.  968,  109  A.  S.  I^.  494,  70  L.R.A.  567. 

2b.  State  V.  Faudre,  54  W.  Va.  122,  Note:  59  L.R.A.  523. 

46  S.  E.  269, 102  A.  S.  R.  927, 1  Ann.  7.  Burlington,    etc..    Perry  Co.   v. 

Cas.  104,  63  L.R.A.  877.  Davis,  48  la.  133,  30  Am.  Rep.  390. 

1.  The  Binghamton  Bridge,  3  Wall.  See  infra,  par.  10  et  seq.,  as  to  ehar- 
51,  18  U.  S.  (li.  ed.)  137;  St.  Clair  acter  and  incidents  of  franchises. 
Connty  v.  Interstate  Land,  etc,  8.  Williams  v.  Wingo,  177  U.  S.  601, 
Transfer  Co.,  192  U.  S.  454,  24  S.  Ct.  20  S.  Ct.  793,  44  U.  8.  (L.  ed.)  905; 
300,  48  U.  S.  (L.  ed.)  518;  McQowen  Baboook  v.  Herbert,  S  Ala.  392,  37 
V.  Stark,  1  Nott  &  McC.  (S.  C.)  387,  Am.  Dec.  695;  Hudspeth  v.  Hall,  113 
9  Am.  Dec.  712.  Oa.  4,  38  S.  E.  358,  84  A.  S.  R.  200; 

2.  Note:  22  L.R.A.(N.S.)  135.  Warren  v.  Tanner,  56  S.  W.  167,  21 

3.  Patterson  v.  Wolhnann,  5  N.  D.  Ky.   L.    Rep.   1678,  49   L.R.A.   248; 
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not,  as  a  rule,  be  interfered  with  by  the  courts,  on  the  ground  of 
inexpediency,  unless  fraud  or  corruption  is  shown,*  though,  of  course, 
the  legislature  may  qualify  the  discretion  thus  delegated  by  making 
it  reviewable  for  abuse,  in  which  case  on  a  proper  appeal  an  order  of 
a  county  court  establishing  a  ferry  may  be  reversed  on  the  ground 
that  the  existing  ferry  service  is  sufficient*"  Where  these  powers 
are  conferred  on  a  city  **  the  municipality  may  itself  maintain  and 
operate  the  ferry,**  or  may  operate  it  through  lessees,  and  derive  its 
revenues  from  the  rental  instead  of  from  the  operation  of  the  ferry 
by  its  immediate  agents  and  servants;  and  for  the  purpose  of  a 
terminal  the  municipality  may  own  and  maintain  property  on  the 
opposite  bank  free  from  taxation.**  But  a  municipality  cannot  with- 
out due  authority  appropriate  money  to  maintain  a  free  ferry." 
And  the  transfer  of  the  management  and  control  of  ferries  may  be 
given  to  the  county  court,  though  the  ferries  belong  to  a  city.*'  So, 
where  a  state  constitution  provides  that  the  power  to  enfranchise  fer- 
ries shall  be  delegated  to  a  county  or  to  the  courts,  the  legislature 
cannot  delegate  such  power  to  other  municipalities  such  as  cities.** 
Nor  usually  may  a  coimty  grant  a  franchise  for  a  ferry  neither 
landing  of  which  is  within  the  boundaries  thereof.*' 

S.  Prescription. — ^Though  there  is  a  great  diversity  of  opinion 
among  the  American  authoritieB  on  the  question  of  adverse  user 
maturing  into  title  as  against  the  state  or  franchise  granting  power,** 
the  rule  seems  to  be  well  settled  that  the  uninterrupted  exercise  of  a 
ferry  franchise  for  a  long  period  of  years  raises  a  presumption  of 
license,  which  presumption  cannot  be  impaired  by  proof  that  there 
was  no  license  or  legislative  grant  of  a  franchise.*'    So  also  in  Eng- 

Smitb  V.  Harkins,  38  N.  C.  613,  44  Davis,  48  la.  133,  30  Am.  Rep.  390. 

Am.  Dec.  83;  Patterson  v.  Wollmann,       Note:  59  L.RJi..  521. 

5  N.  D.  608,  67  N.  W.  1040,  33  L.R.A.       12.  Peru  v.  Barrett,  100  Me.  213,  6» 

536;  Hackett  t.  Multnomah  R.  Co.,  12  Atl.  968,  109  A.  S.  R.  494,  70  L.R.A. 

Ore.  124,  6  Pac.  659,  53  Am.  Rep.  327 ;  567. 

Nixon  V.  Reid,  8  S.  D.  507,  67  N.  W.       13.  People  v.  Board  of  Aasesaoiv 

57,  32  L.R.A.  315;  Malone  ▼.  WU-  111  N.  T.  505,  19  N.  B.  90,  2  LJI.A. 

liama,  118  Tenn.  390,  103  S.  W.  798,  148. 

121  A.  S.  R.  1002.  14.  Note:  36  L.R.A.(N.S.)  24. 

9.  Hudspeth  v.  HaU,  113  Ga.  4,  38       15.  Simon  v.  Northnp,  27  Ore.  487,. 
S.  E.  358,  84  A.  S.  R.  200.  40  Pac.  560,  30  L.R.A.  171. 

Notes:   59  L.R.A.  524;  22  L.R.A.       16.  Malone  v.  WilUama,  118  Tenn. 
(N.S.)  135.  390,  103  8.  W.  798,  121  A.   S.  B. 

10.  In  Sisterville  Terry  Co.  v.  Rub-  1002. 

sell,  52  W.  Va.  356,  43  S.  E.  107,  59  17.  Patterson  v.  Wollmann,  5  N.  D. 

L.R.A.  513,  an  appeal  was  taken  by  608,  67  N.  W.  1040,  33  L.R.A.  536. 

a   ferryman    from    an   order   of   the  18.  Evans  v.   Eroutinger,  9   Idaho 

county  court  granting  a  rival  ferry,  153,  72  Pac.  882,  2  Ann.  Cas.  691.    See 

but  it  seems  that  appeals  of  this  nature  generally  Advebsb  Possession,  vol.  1, 

were  provided  by  the  statute.  p.  740 ;  PaiNCHiSBS. 

11.  Burlington,  etc.,   Ferry   Co.   v.  19.  Milton  v.  Haden,  32  Ala.  30,  70 
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land  a  legal  origin  for  the  right  of  ferry  will  be  presumed  from  long 
continued  uninterrupted  user.**  It  seems  that  the  prescriptive  right 
to  a  public  feny  is  founded  solely  on  the  presumption  that  there 
was  originally  a  grant;  wherefore,  according  to  Blackstone,  in  the 
matter  of  rights  and  liabilities  such  a  ferry  is  perfectly  assimilated  to 
one  established  by  an  extant  grant.*  The  prescription,  however, 
attaches  to  the  landing  rather  than  to  the  use  and  occupation  of  the 
water.  In  one  case  it  was  said  that  if  a  prescriptive  right  in  navigable 
waters  is  gained  it  must  be  on  this  theory,  for  the  reason  that  in  thus 
operating  on  the  water  the  individual  does  nothing  to  challenge  the 
general  right.*  To  establish  a  ferry  by  prescription  the  vise  must 
have  been  for  a  public  ferry.  If  the  use  has  been  private  it  cannot 
ripen  into  a  public  ferry  by  prescription.* 

6.  Private  Ferries. — The  means  maintained  by  individuals  for 
personal  use  in  crossing  a  stream  are  sometimes  spoken  of  in  the 
cases  as  private  ferries.'  But  the  owner  of  a  boat  who  ia  free  to  go 
and  carry  what  and  when  he  pleases  is  not  considered  in  law  as  a 
ferryman.*  A  private  ferry  is  mainly  for  the  use  of  the  owner;  and 
though  he  may  take  pay  for  ferriage  he  does  not  follow  it  as  a  busi- 
ness.  His  ferry  is  not  open  to  the  public  at  its  demand.  He  may, 
or  may  not,  keep  it  going.*  Private  persons  have  the  right  to  ke^ 
and  use  boats  on  a  river  for  their  own  accommodation  in  paaaing 
over  it  and  transporting  their  families,  servants,  and  goods,  and 
occasionally  to  carry  across  a  friend  or  a  customer  and  his  purchases,' 
or  to  use  a  stream  as  a  public  highway  from  or  to  all  towns  oe 
places  on  its  banks,*  and  any  person  owning  the  land  on  both  sides 
of  a  river  may  maintain  a  ferry  for  his  own  use,  provided  he  does 

Am.  Dec.  523;  Chenango  Bridge  Go.  ▼.  6.  Futeh  ▼.  Bohannon,  134  G«u  313 

Paige,  83  N.  Y.  1178,  38  Am.  Rep.  87  8.  E.  814,  19  Ann.  Gas.  1032  and 

407;  Smith  v.  HarMns,  38  N.  C.  613,  note,  30  L.RA.(N.S.)  462. 

44  Am.   De.   83;   Bird  v.   Smith,  8  7.  Vallejo    Feny    Go.    T.    Solano 

Watts  (Pa.)  434,  34  Am.  Dec.  483;  Aquatic  Club,  165  Gal.  256,  131  Pac 

Hudson  V.  Cnero  Land,  etc.,  Co.,  47  864,  Ann.  Gas.  1914C  1197  and  pote; 

Tex.  56,  26  Am.  Rep.  289.  Enfield  Toll  Bridge  Go.  v.  Hartford, 

Notes:  59  L.R.A.  515;  12  Eng.  Rol.  etc.,  R.  Co.,  17  Conn.  40,  42  Am.  Dee. 

Cas.  163.  716;  Futch  v.  Bohannon,  134  Qa.  313, 

20.  Note:  12  Eng.  Rul.  Cas.  162.  67  S.  E.  814,  19  Ann.  Gas.  1032,  30 

1.  McGowen  v.  Stark,  1  Nott  ft  L.R.A.(N.S.)  462;  Warren  v.  Tanner^ 
McG.  (S.  C.)  387,  9  Am.  Dec.  712.  56  8.  W.  167,  21  Ky.  L.  Rep.  1678, 49 
See  infra,  par.  10  et  seq.  L.R.A.  248;  Pern  v.  Barret,  100  Me. 

2.  Bird  v.  Smith,  8  Watts  (Pa.)  213,  60  Atl.  968, 109  A.  8.  R.  494,  70 
434,  34  Am.  Dec  483.  L.RA.   567;   Alexandria,   etc..   Ferry 

3.  Littlejohn  ▼.  Jones,  2  McMuL  L.  Co.  v.  Wisoh,  73  Mo.  655,  39  Am.  Rep. 
(S.  G.)  365,  39  Am.  Deo.  132.  535. 

4.  Self  V.  Dnnn,  42  Qa.  528,  5  Am.  Note:  19  Ann.  Cas.  1033  &  seq. 
Rep.  544.  8.  Hunter  ▼.  Moore,  44  Ark.  184, 

6.  State  V.  Clarke,  2  McCord  L.  (8.  51  Am.  Rep.  589;  Broadnax  ▼.  Baksr, 
a)  47,  13  Am.  Dee.  701.  94  N.  C.  675,  55  Am.  Rep.  633. 
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it  80  as  not  to  interfere  with  the  public  easement,  without  any  author- 
ity  from  the  legislature,  and  even  in  defiance  of  a  legislative  pro- 
hibition.* But  a  person  will  not  be  allowed  to  maintain  a  public 
ferry  under  the  guise  of  exercising  his  private  rights  of  ferriage ;  *• 
nor  is  a  person  voluntarily  running  a  boat  on  a  public  water,  with- 
out any  right  to  carry  passengers  for  hire,  such  a  ferryman  as  to  be 
exempt  from  military  duty  under  an  act  exempting  ferrymen.** 
7.  Establishment  of  Interstate  Ferries. — Subject  to  iJbe  paramount 
authority  of  Congress — in  which  connection  it  should  be  remembered 
that  the  Act  of  1887  includes  ferries  operated  in  connection  with 
railroads  within  the  definition  of  "railroad,"  and  that  a  tax  on  the 
business  of  ferrying  may  constitute  an  interference  with  interstate  or 
international  commerce  " — ^a  state  may  ^tablish  and  operate  ferries 
from  its  own  shores  across  a  navigable  river  separating  it  from  an- 
other state.**  It  is  not  necessary  to  the  validity  of  such  a  grant  that 
there  be  concurrent  action  by  either  the  state  which  borders  on  the 
opposite  side  of  the  river  or  by  Congress  or  that  the  grantee  have  the 
right  of  landing  on  the  other  side  beyond  the  jurisdiction  of  the 
state  granting  the  franchise.**  Under  this  rule  one  state  can  neither 
prohibit  another  from  granting  a  ferry  right  on  its  own  side  of  the 
stream  *•  nor  establish  a  ferry  from  the  shore  of  the  other  state.**  The 
right  of  the  grantee  to  land  on  the  other  side  is  the  same  as  that  of  all 
others  navigating  the  stream — he  cannot  land  on  private  property 
without  permission,*'  but  he  may  land  at  a  public  wharf  or  beach 
on  the  payment  of  the  reasonable  fees  charged  thereat.**    The  gen- 

9.  Chenango  Bridge  Co.  v.  Paige,  S.  R.  926,  7  L.R.A.  478;  State  v.  Fau- 
83  N.  Y.  178,  38  Am.  Rep.  407.  dre,  54  W.  Va.  122,  46  S.  E.  269,  102 

Note :  19  Ann.  Cas.  1033.  A.  S.  R.  927, 1  Ann.  Cas.  104  and  note, 

10.  See  supra,  par.  3.  63  L.R.A.  877. 

11.  State  V.  Clarke,  2  McCord  L.  15.  State  v.  Faudre,  54  W.  Va.  122, 
(S.  C.)  47, 13  Am.  Deo.  701.  46  S.  E.  269, 102  A.  8.  R.  927, 1  Ann. 

12.  See  infra,  par.  9.    And  see  Com-   Cas.  104,  63  L.R.A.  877. 

HERCE,  vol.  5,  p.  754  et  seq.  16.  Burlington,   etc.,   Ferry  Co.   v. 

13.  Gloucester  Ferry  Co.  v.  Pennsyl-  Davis,  48  la.  133,  30  Am.  Rep.  390; 
vania,  114  U.  S.  196,  5  S.  Ct.  826,  29  State  v.  Faudre,  54  W.  Va.  122,  46 
U.  S.  (L.  ed.)  158;  State  v.  Fandre,  S.  E.  269,  102  A.  8.  R.  927,  1  Ann. 
54  W.  Va.  122,  46  S.  E.  269, 102  A.  S.  Cas.  104,  63  L.R.A.  877. 

R.  927,  1  Ann.  Cas.  104,  63  L.RJl.  17.  Bird  v.  Smith,  8  Watts   (Pa.) 

877.  434,  34  Am.  Dec.  453;  State  v.  Faudre, 

Notes:  27  A.  S.  R.  555;  59  L.R.A.  54  W.  Va.  122,  46  S.  B.  269,  102 

518.  A.  S.  R.  927,  1  Ann.  Cas.  104,  63 

14.  Vallejo    Ferry    Co.    v.    Solano  L.R.A.  877. 

Aquatic  Club,  165  Cal.  255,  131  Pac.  18.  Sistersville  Ferry  Co.  v.  Russell, 
864,  Ann.  Cas.  1914C  1197;  Nixon  v.  52  W.  Va.  356,  43  S.  E.  107,  59  LJI.A. 
Reid,  8  S.  D.  507,  67  N.  W.  57,  32  513;  State  v.  Faudre,  54  W.  Va.  122, 
L.R-A..  315;  Gulf,  etc.,  R.  Co.  v.  Dwy-  46  S.  E.  269, 102  A.  S.  R.  927, 1  Ann. 
er,  75  Tex.  572,  12  S.  W.  1001,  16  A.    Cas.  104,  63  hILA.  877. 
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era!  ri^t  of  a  ferryman  as  to  landings  ia  treated  elsewhere  in  this 
article."     The  point  of  departure  is  the  home  of  the  ferry.'* 

8.  Regulation  Generally. — Ferries  are  subject  to  regulation  by  the 
power  granting  the  franchise.*  They  are  not  authorized  for  remunera- 
tive purposes  to  the  owners  only,  but  tot  the  benefit  of  the  public, 
whose  interest  is  the  first  and  paramount  object  of  the  legislature; 
and,  in  the  absence  of  express  law,  the  legislature  should  not  be  pre- 
sumed to  have  intended  to  deprive  itself  of  the  power  of  promoting 
that  object.' 

9.  Regulation  of '  Interstate  Ferries. — ^There  is  a  strong  line  of 
state  cases  sustaining  the  power  of  a  state  to  regulate  interstate  ferries 
80  far  as  concerns  operations  at  the  terminal  within  its  boundary.* 
So,  it  has  been  held  that  a  state  may,  under  its  police  power,  require 
the  keeper  of  a  bar  on  a  ferryboat  making  regular  trips  from  another 
state,  where  it  is  owned,  to  pay  a  license  tax  for  the  privilege  of  selling 
liquors  while  the  boat  is  within  its  jurisdiction.*  But  a  law  of  one 
state  regulating  ferry  charges  across  a  river  does  not  apply  to  a  ferry 
establish^  by  the  state  on  the  opposite  side  and  carrying  passengers 
from  its  shores  to  the  former  state.*  And,  of  course,  an  interstate 
ferry  is  subject  to  federal  regulation  in  so  far  as  its  business  con- 
stitutes interstate  commerce ; '  wherefore  its  landing  or  traffic  cannot 
be  prohibited  or  taxed.^ 

in.  Fbbby  Franchisb  and  Inoidbnts 

10.  Manner  of  Granting  Franchise  and  Persons  Entitled  Thereto. — 
The  legislature  prescribes  the  manner  of  granting  ferry  franchises, 

19.  See  infra,  par.  11.  2.  Notes:  69  L.R.A.  542;  12  Eng. 

20.  Vallejo    Perry    Co.    v.    Solano   Rul.  Caa.  164. 

Aquatic  Qub,  165  Cal.  255,  131  Pac.  3.  Gulf,  C,  etc.,  R.  Co.  v.  Dwyer, 

864,  Ann.  Cas.  1914C  1197;  SistersviUe  75  Tex.  572,  12  S.  W.  1001,  16  A.  S. 

Ferry  Co.  v.  Russell,  52  W.  Va.  356,  R.  926,  7  L.R.A.  478;  State  v.  Paudre, 

43  S.  E.  107,  59  L.R.A.  513 ;  State  v.  54  vy.  Va.  122,  46  S.  E.  269, 102  A.  S. 

Faudre,  54  W.  Va.  122,  46  S.  E.  269,  r,  927,  1  Ann    Cas.  104  and  note  63 

102  A.  S.  R.  927, 1  Ann.  Cas.  104,  63  LJlj^.  877. 

^?'iv®^I'-     u     .      r.    A       own  *•  HarreU  v.  Speed,  113  Tenn.  224, 

K-}--,!^^  Binghamton  Bndge,  3  WaU.  gj  s.  W.  840,  106  A.  S.  R.  814,  3 

S'  w -A/^OP  ^7  lin   SrfiQ^''.-  Ann.  Cs.  260   1  L.R.A.(N.S.)  639. 
Herbert,  3  Ala.  392,  37  Am.  Dec.  o9o;       _    „  Tn„„j,„   ka  w   Vo   100 

Evans  v'.  Kroutinger,  9  Idaho  153,  72  J-^^^^Z'  Si  ?%^T27  I'S 

Pac.  882,  2  Ann.  Cas.  691;  Nei^  York  46  S.  E.  269, 1^  ^„°V           ' 

Cent.,  etc.,  R.  Co.  v.  Hudson  County  Cas.  104,  63  L.R.A  877 

Freeholders,  76  N.  J.  L.  664,  74  Atl.  ^  «•  H«l«°«-^^f^«!«»     Steam     Feny 

954,   16   Ann.   Cas.   858;   Lansing  v.  Co.  v.  State,  101  Miss.  65,  57  So.  362, 

Smith.  4  Wend.  (N.  Y.)  9,  21  Am.  Dec.  Ann.  Cas.  1914B  682;  Nixon  v.  Reid, 

89;  Chenango  Bridge  Co.  v.  Paige,  83  8  S.  D.  507,  67  N.  W.  57,  32  L.R.A. 

N.  Y.  178,  38  Am.  Rep.  407;  Simon  v.  315. 

Northup,  27   Ore.  487,  40  Pac.  560,  Note:  27  A.  S.  R.  555. 

30  L  R  A    171  7.  Helena-Glendale     Steam     Ferry 

Note:  27  A.  S.  R.  555.  Co.  v.  State,  101  Miss.  65,  57  So.  362, 
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to  whom  ihey  may  be  granted,  the  conditions  and  terms  upon  which 
they  may  be  held,  and  the  duty  of  the  grantee  to  the  public  in  their 
exerciae,  and  also  provides  for  their  forfeiture  upon  the  failure  of 
the  grantee  to  perform  that  duty.*  In  the  past  it  was  very  common 
for  the  legislature  to  enact  private  statutes  enfranchising  ferry  com- 
panies ;  •  but  at  present  they  are  usually  provided  for  by  general 
statute  and  to  make  them  valid  the  essential  provisions  of  the  statuta 
must  be  complied  with.  There  is  usually  a  provision  for  notice  to 
interested  persons,  and  if  such  notice  is  not  given  they  will  not  be 
bound.*'  No  set  form  of  words  is  necessary  in  the  grant;  any  words 
which  show  clearly  and  explicitiy  the  intention  of  the  legislature  being 
sufficient.**  In  an  application  for  a  ferry  franchise  the  location  of 
the  proposed  ferry  is  sufficiently  described  if  it  designates  the  lands 
of  one  individual  on  one  side  to  those  of  another  on  the  other  side." 
Often  bids  are  received  for  the  privilege  and  the  franchise  is  granted 
to  the  highest  bidder.*'  A  preference  is  usually  given,  in  granting 
a  ferry  franchise,  to  the  riparian  owner  at  the  place  in  questiOTi;** 
but  this  is  not  usually  recognized  as  an  absolute  light  incident  to 
such  ownership,*'  though  it  has  been  held  that  a  ferry  franchise  is 
so  incident  to  riparian  ownership  that  it  can  be  granted  to  none  others 
than  those  who  own  the  land  at'one  or  the  other  of  its  terminal  con- 
nections, unless  such  proprietor  or  proprietors  refuse  to  exercise  it, 
when  it  may  be  conferred  upon  another.*'  In  an  application  for  a 
franchise  for  an  interstate  ferry  the  applicant  need  not  show  that  he 
has  a  right  of  landing  on  the  opposite  shore.*'  The  franchise  ii 
usually  granted  for  a  term  of  years.*' 

Ann.  Gas.  1914B  682  and  note;  Qulf,  608,  67  N.  W.  1040,  33  L.B.A.  53«. 

C,  etc.,  R.  Co.  V.  Dwyer,  75  Tex.  572,  Note:  59  L.R.A.  533. 

12  S.  W.  1001,  16  A.  S.  R.  926,  7  14.  Hudson  y.  Cnero  Land,  ete.,  Co. 

L.RA.  478;  State  v.  Fandre,  54  W.  47  Tex.  56,  26  Am.  Rep.  289. 

Va.  122,  46  S.  E.  269,  102  A.  S.  R.  Notes:  26  Am.  Rep.  294;  59  LJELA. 

927, 1  Ann.  Cas.  104,  63  L.RA.  877.  528. 

Note:  27  A.  S.  R.  555.  16.  Hudson  ▼.  Cnero  Land,  ete.,  Co., 

See   CouuERCS,  vol.  6,   p.   253   et  47  Tex.  56,  26  Am.  Rep.  289;  State  v. 

seq.  Fandre,  54  W.  Va.  122,  46  S.  £.  269, 

8.  lippencott  v.  AUander,  27  la.  102  A.  S.  R.  927, 1  Ann.  Gas.  104,  63 
460, 1  Am.  Rep.  299.    See  Frakohisis.  L.R.A.  877. 

9.  Alexandria,  etc..  Ferry  Co.  v.  16.  Broadnax  v.  Baker,  94  N.  C. 
Wisch,  73  Mo.  655,  39  Am.  Rep.  535.  675,  55  Am.  Rep.  633. 

10.  Note:  69  L.R.A.  527.  17.  Sistersville  Ferzy  Co.  v.  Russell, 

11.  MoOowen  v.  Stark,  1  Nott  A  52  W.  Va.  356,  43  S.  E.  107, 59  L£X 
McC.  (8.  C.)  387,  9  Am.  Dec  712.         613. 

12.  SistersTille  Ferry  Co.  v.  Rnssell,  18.  Haekett  v.  Multnomah  E.  Co, 
52  W.  Va.  356,  43  S.  E.  107,  59  L.R.A.  12  Ore.  124,  6  Pae.  659,  53  Am.  Bcp. 
513.  327;  MeOowcn  ▼.   Staric,  1  Nott  * 

13.  PatteraoB  v.  WoUmann,  5  N.  D.   MeC.  (S.  C.)  387,  9  Am.  Dee.  712. 
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11.  Land  and  Landings. — ^There  seems  to  be  a  difference  of  opin- 
ion as  to  the  right  of  a  ferry  to  use  a  public  road  as  a  landing.**  On 
the  one  hand  it  is  said  that  when  the  landing?  and  outlets  of  a  ferry 
are  part  of  an  established  highway  the  owner  of  the  feny  may  land 
and  receive  freight  and  passengers  in  the  highway  on  the  banks  of 
the  stream  without  the  consent  of  the  owner  of  the  soil.***  Opposed 
to  this  is  the  view  that  the  right  to  use  the  public  roads  for  such 
purposes  can  be  obtained  only  by  making  compensation  to  the  owner 
of  the  fee ;  *  for,  it  is  said,  the  dedication  of  ground  for  the  purpose 
of  a  public  road  gives  no  right  to  use  it  for  other  purposes.'  The 
legislature  haa  no  power  to  give  the  right  to  take  land  for  the  purpose 
of  a  ferry  terminal  without  the  owner's  consent,  or  without  first 
making  compensation  or  giving  security  for  payment  of  its  value.' 
The  owner  of  the  soil  has  the  exclusive  right  of  landing  on  his  own 
soil  on  the  banks  of  all  navigable  rivers.*  But  the  grant  of  a  public 
ferry  franchise  necessarily  carries  with  it  the  right  to  secure  a  land- 
ing place  by  eminent  domain.*  The  right  to  land  may  also  rest  on 
prescription.*  As  shown  elsewhere  herein,  a  ferry  franchise  does 
not  carry  with  it  any  right  to  land  in  another  state  *  or  country.'  The 
owner  of  a  ferry  may  maintain  an  action  for  the  disturbance  thereof 
against  persons  who,  by  obstructions  in  the  river,  cause  injuries, 
mediate  or  immediate,  to  the  landings,  thereby  diminishing  the  profits 
of  the  ferry,  and  subjecting  the  owner  to  increased  labor  and  expense 
in  the  use  of  his  franchise.* 

12.  Occupation  of  Water. — ^The  owner  of  a  ferry  franchise  has  the 
right  to  occupy  the  waters  in  common  with  all  other  persons.  Hence 
a  riparian  owner  on  a  navigable  stream  has  no  right  to  maintain 
booms  along  the  shore  in  such  a  manner  as  to  interfere  with  the 
operation  of  a  ferry  across  the  stream,  and  is  not  entitled  to  com- 

19.  Note:  59  L.R.A.  636.  Notes:  59  L.R.A.  536;   34  L.R.A. 

20.  Patrick  V.  RufEner,  2  Rob.  (Va.)    (N.S.)  431. 

209,  40  Am.  Dec.  740.  See    generally,    EuiNKifT   Domaik, 

1.  Broadnax    v.    Baker,   94   N.    G.  voL  10,  p.  124. 

675,  65  Am.  Rep.  633;  Cooper  v.  4.  Pittsburgh,  etc,  B.  Co.  ▼.  Jones, 
Smith,  9  Serg.  ft  R.  (Pa.)  26, 11  Am.  HI  Pa.  8t.  204,  2  AtL  410,  66  Am. 
Dec  658.  Rep.  260. 

Note :  59  L.B.A.  635.  6.  Warner  ▼.  Ford  Lumber,  etc.,  Co., 

2.  Cooper  v.  Smith,  9  Serg.  &  R.  123  Ky.  103,  93  S.  W.  650, 12  L.R.A. 
(Pa.)  26,  11  Am.  Dec.  658.  See  Ren-  (N.S.)  667.  See  generaUy,  EiimsNT 
erally,  Deoicaiioh,  vol.  8,  p.  908  et  DoiCAnr,  vol.  10,  p.  48. 

seq.;  Highways.  6.  Note:  59  LJI.A.  637. 

S.  Cooper  t.  Smith,  9  Seig.  ft  R.  7.  See  supra,  pax.  0. 

(Pa.)    26,   11   Am.   Dec.   658;   Pitts-  8.  Vallejo    Ferry    Co.    T.    Solano 

bm^,  etc.,  R.  Co.  ▼.  Jones,  111  Pa.  St.  Aqnatio  Club,  165  CaL  256,  31  Pac 

204,  2  Atl.  410.  56  Am.  Rep.  260 ;  State  864,  Ann.  Caa.  1914C  1197. 

▼.  Fandre,  54  W.  Va.  122,  46  S.  E.  269,  9.  Patrick  v.  RufEner,  2  Rob.  (Va.) 

102  A.  S.  R.  927,  1  Ann.  Cas.  104,  63  209,  40  Am.  Dec  740. 
L.R.A.  877. 
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p>ensation  in  case  of  the  establishment  of  a  ferry  which  will  interfere 
with  such  booms.*'  Conversely,  a  franchise  to  navigate  a  river  with 
a  public  ferry  without  competition  merely  authorizes  the  use  of  the 
river  subject  to  the  restrictions  made  by  the  commonwealth,  and 
confers  no  other  right  not  common  to  all  persons.**  The  use  of 
cables  in  the  maintenance  of  ferries  on  some  streams  appears  to  be  a 
great  convenience,  if  not  a  necessity,  but  in  the  absence  of  legislative 
enactment  other  boats  or  objects  of  navigation  cannot  he  required 
to  yield  any  portion  of  their  abstract  rights  to  move  at  pleasure  on 
or  through  the  water  for  the  benefit  of  such  ferries.** 

13.  Tolls. — ^Ratea  of  toll  are  subject  to  governmental  regulation,*' 
and  where  power  to  regulate  is  delegated  to  subordinate  authorities 
their  decision  is  not  usually  reviewable  by  appeal.**  The  owner  of 
a  ferry  franchise  is  entitled  to  charge  such  tolls  as  are  allowed  by  the 
franchise  granting  power,*^  and  should  adhere  strictly  to  the  estab- 
lished rates ;  *'  but  he  may  carry  articles  other  than  those  enumerated 
in  the  schedules  of  rates  of  toll  and  may  charge  a  reasonable  amount 
for  such  services,  and  if  payment  is  refused  it  seems  that  the  proper 
course  for  him  to  pursue  is  to  refuse  carriage.*'  Generally  the  author- 
ity of  a  ferry  ticket  collector  is  limited  to  the  collection  of  tickets 
valid  on  their  face,  and  where  the  statements  of  the  passenger  as  to 
the  use  of  his  ticket  conflict  with  its  face  marks  the  collector  is  not 
authorized  either  to  inquire  into  or  decide  on  the  truth  of  such  state- 
ments, but  must  be  governed  solely  by  the  intrinsic  effect  of  the 
ticket  as  expressed  on  its  face  at  the  time  of  its  tender  for  passage.*' 

10.  Warner  v.  Ford  Lumber,  etc.,  712;  59  L.R.A.  643;  6  L.R.A.(N.S.) 
Co.,  123  Ky.  103,  93  S.  W.  660,  12   835. 

L.EA.(N.S.)     667.       See    generally,  U.  Note:  8  LJB.A.(N.S.)  632. 
Watbbs.                                                   .      15.  Gates    v.    McDaniel,    2    Stew. 

11.  Warner  ▼.  Ford  Lumber,  etc.,  (Ala.)  211,  19  Am.  Dec.  49;  Dufour 
Co.,  123  Ky.  103,  93  S.  W.  660,  12  v.  Stacey,  90  Ky.  288, 14  S.  W.  48,  29 
L.RA.(N.S.)  667;  Pittsburgh,  etc.,  R.  A.  S.  R.  374;  Peru  v.  Barrett,  100  Me. 
Co.  V.  Jones,  111  Pa.  St.  204,  2  AtL  213,  60  Atl.  968,  109  A.  S.  R.  494,  70 
410,  66  Am.  Rep.  260.  L.R.A.  567;  McGowen  v.  Stark,  1  Nott 

12.  The  Lnperial,  38  Fed.  614,  3  &  McC.  (S.  C.)  387,  9  Am.  Dec.  712; 
L.R.A.  234.  State  v.  Faudre,  54  W.  Va.  122,  46 

13.  Babcock  v.  Herbert,  3  Ala.  392,  S.  E.  269, 102  A.  S.  R.  927, 1  Ann.  Gaa. 
37  Am.  Dec.  695;  Kelly  v.  Altemus,  34  104,  63  L.R.A.  877. 

Ark.  184,  36  Am.  Rep.  6;  New  York  Note:  59  L.R.A.  546. 

Cent.,  etc,  R.  Co.  v.  Hudson  County  16.  Kelly  v.  Altemus,  34  Ark.  184, 

Freeholders,  76  N.  J.  L.  664,  74  Atl.  36  Am.  Rep.  6. 

954,  16  Ann.   Cas.   858;   Lansing  v.  17.  Kelly  v.  Altemua,  34  Ark.  184, 

Smith,  4  Wend.   (N.  Y.)   9,  21  Am.  36  Am.  Rep.  6. 

Dec.  89;  State  v.  Faudre,  54  W.  Va.  18.  Wilson  v.  West  Jersey,  etc.,  R. 

122,  46  S.  E.  269,  102  A.  S.  R.  927,  1  Co.,  83  N.  J.  L.  756,  85  AtL  347,  43 

Ann.  Cas.  104,  63  L.R.A.  877.  L.R.A.(N.S.)   1148. 
Notes:    33   L.R.A.  180;  37  L.R.A. 
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14.  Ezclusiveness  of  Franchise  Generally. — Although  cases  are  to 
be  found  to  tiie  contrary,**  the  general  rule  is  that  the  grant  of  a 
ferry  franchise  carries  with  it  the  right  to  exclusive  enjoyment,  within 
reasonable  limits,  of  the  privilege  thus  bestowed ;  *•  the  legislature 
usually  prescribing  the  limit  within  which  the  licensee  shall  have 
exclusive  rights.*  And  a  ferry  by  prescription,  being  based  on  a 
presumption  of  a  grant,'  is  entitled  to  the  same  protection,*  so  that 
the  owner  has  his  remedy  by  action  against  one  who  operates  another 
ferry  so  near  as  to  draw  away  his  custom.*  But,  of  course,  it  must 
appear  that  the  operation  of  the  rival  medium,  whether  ferry  or 
bridge,  is  an  actual  infringement  of  the  legal  rights  of  the  ferry- 
man.* And  an  exclusive  franchise  does  not  prevent  the  public  use 
of  the  river  as  a  highway  between  points  above  and  below.*  One 
reason  for  making  the  franchise  exclusive  is  to  insure  ample  accom- 
modation to  the  public  at  all  times; '  wherefore,  and  also  in  view  of 

19.  Hudspeth  v.  Hall,  113  Ga.  4,  38  104,  63  L.B.A.  877;  Sisteraville  Fen^ 
S.  E.  358,  84  A.  S.  R.  200;  Pittsburgh,  Co.  v.  Russell,  52  W.  Va.  356,  43  S.  W. 
etc,  R.  Co.  V.  Jones,  111  Pa.  St.  204,   107,  59  L.R.A.  513. 

2  Atl.  410,  56  Am.  Rep.  260;  Hudson  Notes:  44  Am.   Dee.  92;   65  Am. 

V.  Cuero  Land,  etc.,  Co.,  47  Tex.  56,  Dec.  543;  37  LJI.A.  712;  12  Eng.  Enl. 

26  Am.  Rep.  289  and  note.  Cas.  163, 164. 

Note:  9  Am.  Dec.  283.  See  generally.  Franchises. 

20.  Gates  v.  McDaniel,  2  Stew.  1.  The  Binghamton  Bridge,  3  WaQ. 
(Ala.)  211, 19  Am.  Dec.  49;  Hunter  v.  51,  18  U.  S.  (L.  ed.)  137;  Wiggins 
Moore,  44  Ark.  184,  51  Am.  Rep.  589;  Ferry  Co.  v.  Chicago,  etc.,  R.  Co.,  73 
Norris  V.  Farmers',  etc.,  Co.,  6  CaL  Mo.  389,  39  Am.  Rep.  519. 

590,  65  Am.  Dec.  535;  Vallejo  Ferry  2.  See  snpra,  par.  5. 

Co.  T.  Solano  Aquatic  Club,  165  CaL  S.  McGowen   v.    Stark,   1   Nott   A 

255,  131  Pac.  864,  Ann.  Cas.  1914C  McC.  (S.  C.)  387,  9  Am.  Dec.  712. 

1197;  Burlington,  etc..  Ferry  Co.  ▼.  4.  Newbnrgh  Turnpike  t.  Miller,  5 

Davis,  48  la.  133,  30  Am.  Rep.  390;  Johns.  Ch.  (N.  T.)  101,  9  Am.  Dec. 

Warren  v.  Tanner,  56  S.  W.  167,  21  274;  Bird  v.  Smith,  8  Watts  (Pa.)  434, 

Ky.   L.   Rep.   1678,  49   L.R.A.   248 ;  34  Am.  Dec.  483.    See  infra,  par.  30, 

Warner  v.  Ford  Lumber,  etc.,  Co.,  123  as  to  remedies  for  infringement. 

Ky.  103,   93   S.   W.   650,  12  L.R.A.  5.  Huzzey  v.  Field,  2  C.  M.  &  R. 

(N.S.)    667;   Wiggins   Ferry    Co.   v.  432,  4  L.  J.  Exch.  239,  1  Gale  166,  6 

Chicago,  etc.,  R.  Co.,  73  Mo.  389,  39  Tyrw.  855, 12  Eng.  Rnl.  Cas.  138  and 

Am.  Rep.  519;  Newburgh  TnmpUce  v.  note;  Hopkins  v.  Great  Northern  R. 

Miller,  5  Johns.  Ch.  (N.  Y.)  101,  9  Am.  Co.,  2  Q.  B.  D.  224,  44  L.  J.  Q.  B. 

Dec.  274;  Patterson  v.  Wollmann,  5  265,  36  L.  T.  N.  S.  898,  12  Eng.  Rnl. 

N.  D.  608,  67  N.  W.  1040,  33  L.R.A.  Cas.  149  and  note. 

536;  Pittsburg^,  etc.,  R.  Co.  v.  Jones,  Note:  59  L.R.A.  546. 

m  Pa.  St.  204,  2  Atl.  410,  56  Am.  6.  Broadnax  v.  Baker,  94  N.  C.  675, 

Rep.  260;  McGowen  v.  Stark,  1  Nott  55  Am.  Rep.  633. 

*  MeC.  (S.  C.)  387,  9  Am.  Dec.  712;  Note:  12  Eng.  Rul.  Cas.  164. 

Nixon  V.  Reid,  8  S.  D.  507,  67  N.  W.  7.  Norris  v.  Farmers',  etc.,  Co.,  6 

57,  32  L.R.A.  315;  Patrick  v.  RufEner,  Cal.  590,  65  Am.  Dec.  536;  Warren  v. 

2  Rob.  (Va.)  209,  40  Am.  Dec.  740;  Tanner,  56  S.  W.  167,  21  Ky.  L.  Rep. 

State  V.  Fandre,  54  W.  Va.  122,  46  S.  1678,  49  L.R.A.  248. 

E.  269,  102  A.  S.  R.  927,  1  Ann.  Cas.  Note:  59  L.R.A.  548. 
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the  burdens  imposed  on  the  licensee,'  monopoly,  when  embodied  in 
the  terms  of  Hie  franchise,  is  one  of  its  essential  elements,*  and  the 
licensee's  exdusive  right  to  take  tolls  is  the  consideration  for  his 
undertaking.  A  rival  ferry  would  deprive  him  of  this  right  and 
tend  to  defeat  his  franchise.^*  Hence,  though  there  seems  to  be 
considerable  authority  to  the  contrary,**  in  numerous  instances  it 
has  been  adjudged  tiiat  a  free  ferry  in  the  immediate  vicinity  of 
one  regularly  licensed  and  receiving  toll  is  no  less  an  infringement 
than  a  toll  ferry.**  So,  indirect  means  devised  for  the  purpose  of 
infringing  a  ferry  franchise  are  equally  as  unlawful  as  the  direct 
and  open  operation  of  a  rival  ferry.*'  There  are  cases  holding  that 
there  is  no  common  law  proprietorship  in  a  ferry  and  that  an  exclu- 
sive right  is  entirely  statutory.**  In  any  event,  the  extent  of  the 
monopoly  depends  entirely  on  the  local  conditions,  and  if  not  defined 
by  general  statutes  it  is  usu^y  fully  expressed  in  the  grant.*'  At 
the  present  day  exclusive  grants  of  ferry  franchises  are  not  so  preva- 
lent as  formerly.  With  the 'changed  conditions  and  ever  increasing 
public  necessities  they  are  not  so  essential  as  they  were  in  early 
times.  In  thickly  populated  centers  where  the  public  convenience 
demands  additional  facilities  for  crossing  a  body  of  water  and  exclu- 
siveness  was  not  an  element  of  the  grant,  a  ferry  franchise  is  not 
infringed  by  the  authorization  of  other  facilities.*'  Nor  does  a  ferry 
license  granted  by  a  county  court  under  a  statute  making  it  unlawful 
for  the  court  to  grant  a  license  for  a  ferry  within  a  certain  distance 
of  any  other  ferry,  constitute  a  contractual  obligation  which  is  im- 
paired by  a  later  statute  which  specially  authorizes  the  establishment 
of  a  ferry  within  such  distance.*'    The  principles  controlling  most 

8.  See  infra,  par.  19  et  seq.  Y.)  101,  9  Am.  Dee.  274. 

9.  Hunter  v.  Moore,  44  Ark.  184,  14.  Lang  v.  Seott,  1  Blaeki.  (Ind.) 
51  Am.  Rep.  589;  Norria  v.  Fanners',  405, 12  Am.  Dec.  257;  Peru  ▼.  Barrett, 
etc.,  Co.,  6  Cal.  590,  65  Am.  Dec  535;  100  Me.  213,  60  Atl.  968,  109  A.  S. 
Broadnax  v.  Baker,  94  N.  C.  675,  65  R.  494,  70  L.R.A.  567. 

Am.  Rep.  633.  16.  Norris  ▼.  Farmers',  etc.,  Co.,  6 

10.  Gates  ▼.  McDaniels,  2  Stew.  Cal.  590,  65  Am.  Dec.  535;  State  v. 
(Ala.)  211,  19  Am.  Dec.  49;  New-  Clarke,  2  McC.  L.  (S.  C.)  47, 13  Am. 
burgh   Turnpike  v.  Miller,  5  Johns.  Dec.  70L 

Ch.  (N.  Y.)  101,  9  Am.  Dec.  274;  Mc-  16.  Dyer  t.  Tnakaloosa  Bridge  Co., 

Gk)wen  ▼.  Stark,  1  Nott  &  McC.  (S.  C.)  2  Port.  (Ala.)  296,  27  Am.  Dec.  655; 

387,  9  Am.  Dec.  712.  Sistersville  Ferry  Co.  v.  Russell,  52 

11.  Note:  59  L.R.A.  547.  W.  Va.  356,  43  S.  E.  107,  59  L.R.A. 

12.  Norris  v.  Farmers',  etc.,  Co.,  6  513  and  note. 

Cal.  590,  65  Am.  Dec.  535.  Note:  30  L.R.A.(N.8.)  464. 

Notes:  59  L.R.A.  548;  12  Eng.  Rul.  17.  Williams  v.  Wingo,  177  U.  S. 

Cas.  164.  601,  20  S.  Ct.  793,  44  U.  S.  (L.  ed.) 

13.  Vallejo  Ferry  Co.  ▼.  Solano  905.  See  generally,  Constitotionai. 
Aquatic  Club,  165  Cal.  255,  131  Pac.  Law,  vol.  6,  p.  338  et  seq.  See  also 
864,  Ann.  Cas.  1914C  1197;  Newbuivh  Eminent  Domain,  vol.  10,  pp.  75-76; 
Turnpike  v.  Miller,  5  Johns.  Ch.  (N.  Franchises. 
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of  the  questions  discussed  in  this  paragraph  are  closely  assimilated 
to  those  applicable  to  bridges  in  the  same  connection.** 

15.  Bridge  as  Infringement  of  Ferry  Franchise. — In  some  juris- 
dictions it  seems  to  be  settled  that  a  railway  or  other  bridge  is  an 
infringement  of  an  exclusive  ferry  franchise  as  much  as  the  estab- 
lishment of  another  ferry,  and  that  the  holder  of  a  ferry  franchise 
has  a  right  to  enjoin  the  use  of  a  bridge  within  the  limits  of  the 
ferry  monopoly.**  But  the  decisions  are  not  in  harmony  on  this 
and  there  is  abundant  authority  for  the  opposite  view,**  and  of  course 
if  the  ferry  franchise  is  not  exclusive  the  owner  has  no  right  which 
is  infringed  by  the  construction  of  a  bridge.*  In  England  it  is 
held  that  ae  a  bridge  is  a  public  advantage,  it  would  be  defeating 
that  which  was  the  only  justification  for  granting  an  exclusive  ferry 
franchise  to  give  the  ferryman  an  injunction  restraining  the  erec-' 
tion  of  a  bridge  near  his  ferry.*  Especially  would  this  be  true  where 
the  bridge  was  erected  to  provide  for  new  trafHc*  It  is  also  said 
that  it  seems  to  be  extending  the  principle  of  liability  for  an  indirect 
violation  of  the  rights  of  the  owner  of  a  ferry  to  an  unreasonable 
extent  to  hold  that  it  extends  to  making  a  person  liable  to  an  action 
who  has  not  ferried  or  carried  passengers  by  boat  at  all.*  But  in 
England,  as  in  other  jurisdictions,  there  is  also  authority  for  the 
opposite  view  in  the  case  of  a  railroad  bridge.*  A  right  to  impair 
a  ferry  franchise  by  a  bridge  may  be  acquired  by  prescription.* 

16.  Infringement  by  Private  Ferry. — ^A  person  may  maintain  a 
private  ferry  for  his  personal  use  and  for  the  transportation  of  his 
property,  employees,  family,  or  an  occasional  guest.'  It  has  even 
been  held  that  a  private  ferry  is  no  infringement  of  a  public  ferry 

18.  See  Bridges,  vol.  4,  p.  204  et  3.  Hopkins  v.  Great  Northern  R. 
seq.  Co.,  2  Q.  B.  D.  224,  44  L.  J.  Q.  B. 

19.  Gates    v.    McDaniel,    2    Stew.  265,  36  L.  T.  N.  S.  898,  12  Eng.  Rnl. 
(Ala.)  211,  19  Am.  Dec.  49;  Norris  Cas.  149. 

V.  Fanners',  etc.,  Co.,  6  Cal.  590,  65  4.  Dibden  v.  Skinow  [1908]  1  Ch. 

Am.  Dec.  535.  41,  77  L.  J.  Ch.  107,  71  J.  P.  555,  97 

Notes:  59  L.R.A.  541,  548;  12  Ann.  L.  T.  N.  S.  658,  24  Times  L.  Rep.  70, 

Cas.  255;  12  Bng.  Rul.  Cas.  164.  6  L.  G.  B.  108,  12  Ann.  Cas.  252,  1 

20.  Pittsburgh,     etc.,     R.     Co.     v.  British  Bnl.  Cas.  333. 
Jones,  111  Pa.  St.  204,  2  Atl.  410,  56  5.  Note:  59  L.B.A.  548. 

Am.  Bep.  260.  6.  Jones  ▼.  Keith,  37  Tex.  394,  14 

Note:  59  L.R.A.  541,  548.  Am.  Bep.  382. 

See  also  Bridges,  vol.  4,  p.  205.  7.  Hunter  v.  Moore,  44  Ark.  184,  51 

1.  Dyer  v.  Tuskaloosa  Bridge  Co.,  2  Am.   Bep.  589;    Putch  v.   Bohannon, 
Port.  (Ala.)  296,  27  Am.  Dec.  655.  134  Qa.  313,  67  S.  E.  814, 19  Ann.  Caa. 

Note:  12  Ann.  Cas.  256.  1032  and  note,  30  LJLA.(N.S.)  462; 

2.  Dibden  v.  Skinow  [1908]  1  Ch.   Alexandria,  etc.,  Ferry  Co.  ▼.  Wiach, 
41,  77  L.  J.  Ch.  107,  71  J.  P.  555,  97   73  Mo.  655,  39  Am.  Bep.  535. 

L.  T.  N.  S.  658,  24  Times  L.  Rep.  70,  6       Notes :  59  L.B.A.  547;  12  Eng.  BuL 
L.  G.  B.  108,  12  Ann.  Cas.  252  and   Cas.  164. 
note,  1  British  Bnl.  Cas.  333. 
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franchise  if  no  charge  is  made  for  the  ferriage  of  third  persons.* 
Generally,  however,  it  is  considered  that  the  establishment  of  a 
private  ferry,  either  free  or  toll,  may  constitute  an  infringement  of 
an  exclusive  ferry  franchise ; '  and  it  has  been  held  that  a  com- 
bination of  persons  to  maintain  a  ferry  for  their  own  use  may  con- 
stitute such  an  infringement,  though  they  could  legally  operate 
severally  for  their  own  use.**  The  diminution  in  the  number  of 
customers  that  would  use  the  ferry  but  for  the  interference  is  the 
measure  of  the  damages  recoverable  against  the  wrongdoer.** 

17.  Property  Rights  in  Franchise. — ^A  ferry  franchise  is  a  valu- 
able right.  It  is  property  created  by  the  sovereign  power  of  the 
state.*'  As  soon  as  the  grantee  begins  operations  under  it  *'  such 
a  franchise  becomes  the  vested**  private  property  of  the  grantee, 
bubject  only  to  the  governmental  control  growing  out  of  its  other 
nature  of  publici  juris.*'  Like  the  right  to  erect  and  maintain  a 
wharf,  it  is  ordinarily  held  to  have  its  foundation  in  the  owner- 
ship of  the  soil  or  in  the  exercise  of  the  right  of  eminent  domain ;  *• 
and  even  when  it  is  not  connected  with  the  ownership  of  land,  so 
that  no  one  can  have  seizin  of  it  as  of  land,  still  it  is  generally 
classed  with  real  estate,  is  subject  to  the  laws  which  govern  realty,*' 
sometimes  being  declared  by  statute  to  be  real  estate  held  by  the 
grantee  in  fee  simple,**  and  is  an  incorporeal  hereditament,**  subject 

8.  Note:  19  Ann.  Cas.  1034.  Note:  2  Ann.  Cas.  693. 

9.  Pern  v.  Barrett,  100  Me.  213,  60       See  generally  FBANcmsM. 

Atl.  968,  109  A,  S.  R.  494,  70  L.R.A,  13.  Clarke    v.    Colloway,    1    Sneed 

567.    See  also  Broadnaz  ▼.  Baker,  94  (Ky.)  46,  2  Am.  Dec.  706;  Smith  v. 

N.  C.  675,  55  Am.  Rep.  633.  Harkins,  38  N.  C.  613,  44  Am.  Dec 

Note :  19  Ann.  Cas.  1033.  83. 

10.  Vallejo    Ferry    Co.    v.    Solano  Note:  2  Ann.  Caa.  693. 

Aquatic  Clnb,  165  Cal.  255,  131  Pac.       14.  Sistersville  Ferry  Co.  v.  Russell, 

864,  Ann.  Cas.  1914C  1197;  Warren  v.  52  W.  Va.  356,  43  S.  E.  107,  59  L.R.A. 

Tanner,  56  S.  W.  167,  21  Ky.  L.  Rep.  613. 

1678,  49  L.R.A.  248.  15.  Evans  v.   Kroutinger,  9  Idaho 

Notes:    30    L.R.A.(N.S.)    462;    19  153,  72  Pac.  882,  2  Ann.  Cas.  691; 

Ann.  Cas.  1035.  Lippencott  v.  Allander,  27  la.  460,  1 

11.  Broadnax  V.  Baker,  94  N.  C.  675,  Am.  Rep.  299;  Dnfour  v.  Stacey,  90 
55  Am.  Rep.  633.  Ky.  288,  14  S.  W.  48,  29  A.  S.  E. 

12.  Conway  v.  Tavlor,  1  Black  603,  374;  Patrick  v.  RufEner,  2  Rob.  (Va.) 
17  U.  S.  (L.  ed.)  191;  LouisviUe,  etc.,  209,  40  Am.  Dec.  740. 

Ferry  Co.  v.  Kentucky,  188  U.  S.  385,  Note:  59  L.R.A.  515. 

23  S.  Ct.  463,  47  U.  S.  (L.  ed.)  513;  16.  Evans  v.  Kroutinger,  9  Idaho 

Dufonr  v.  Stacey,  90  Ky.  288, 14  S.  W.  153,  72  Pac.  882,  2  Ann.  Caa.  691  and 

48,  29  A.  S.  R.  374;  State  v.  Faudre,  note;  Jefiersonville  v.  LouisviUe,  etc, 

54  W.  Va.  122,  46  S.  E.  269,  102  A  Ferry  Co.,  27  Ind.  100,  89  Am.  Dec 

S.  R.  927, 1  Ann.  Cas.  104.  63  L.R.A.  495;  Patrick  v.  RufEner,  2  Rob.  (Va.) 

877;  Dibden  v.  Skinow  [1908]  1  Ch.  209.  40  Am.  Dec.  740. 

41,  77  L.  J.  Ch.  107,  71  J.  P.  555,  97  17,  Note:  59  L.R.A.  515. 

L.  T.  N.  S.  658,  24  Times  L.  Rep.  70,  18.  Puckett  v.   Smith,  5  Strob.  L. 

fi  L.  G.  R.  408,  12  Ann.  Cas.  252,  1  (S.  C.)  26,  53  Am.  Dec.  686. 

British  Rul.  Cas.  333.  19.  Evans  v.   Kroutinger,  9  Idaho 
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to  dower  *"  and  to  condemnation  under  the  power  of  eminent  domain.* 
Some  doubt  has  been  expressed  as  to  its  heritable  quality.'  This, 
however,  seems  justifiable  only  on  the  theory  that  the  particular 
franchise  in  question  was  granted  as  a  personal  trust.  When  so 
considered  the  license  is  personal  to  the  licensee;'  and  thus  it  has 
been  declared  that  a  ferry  is  neither  land,  nor  an  incorporeal  heredita- 
ment, that  it  does  not  issue  out  of  land  and  is  not  appurtenant  to  it, 
but  is  a  public  franchise  granted  to  private  persons  for  a  limited  time.* 

18.  Transfer  af  Franchise. — That  a  ferry  franchise  is  transferable 
has  been  expressly  held  in  England ;  and  so  also  in  a  number  of  the 
American  states,  while  in  others  the  question  appears  to  be  an  open 
one.'  Certainly,  it  seems,  the  transfer  may  be  questioned  only  by 
the  granting  power,*  and  hence  is  valid  when  made  with  its  consent.' 
So,  sometimes,  under  statutory  provision,  the  franchise  may  be  sold 
under  execution  as  real  property,  the  purchaser  taking  also  all  prop- 
erties ordinarily  used  in  connection  therewith;  the  person  who  will 
take  the  franchise  for  the  shortest  time,  within  the  period  for  which 
the  license  was  issued,  in  satisfaction  of  the  execution,  being  con- 
sidered the  highest  bidder.*  It  has  been  held  that  a  contract  that 
one  shall  pass  toll  free  is  personal  and  does  not  bind  an  assignee 
of  the  ferry.*  And,  of  course,  the  franchise  itself  is  not  assign- 
able when  it  is  deemed  to  be  a  personal  trust.** 

19.  Duty  as  to  Equipment  and  Operation. — ^The  duties  of  a  ferry- 
man are  usually  fully  regulated  by  statute.  The  most  common 
requirements  are  that  he  shall  furnish  a  safe  and  sufficient  boat  or 
boats,  a  skilful  ferryman,  and  a  sufficient  force  to  manage  the  boat.** 
In  oibet  words,  he  must  furnish  equipment  and  appliances  sufficient 


153, 72  J>ae.  882, 2  Ann.  Cas.  691 ;  lip- 
p«ncott  ▼.  Allander,  27  la.  460, 1  Am. 
Rep.  299;  Rees  v.  Lawless,  Litt.  SeL 
Cas.  (Ky.)  184, 12  Am.  Dec.  295;  Dn- 
four  V.  Stacey,  90  Ky.  288,  14  S.  W. 
48,  29  A.  S.  R.  374  and  note;  Patrick 
V.  Ruffner,  2  Rob.  (Va.)  209,  40  Am. 
Dec.  740;  Tuckahoe  Canal  Co.  v.  Tnc- 
kahoe,  etc.,  R.  Co.,  U  Leigh  (Va.)  42, 
36  Am.  Dec.  374. 

Notes:  37  L.R.A.  712,  59  L.R.A. 
515;  2  Ann.  Cas.  693;  12  Eng.  Rnl. 
Cas.  163. 

20.  Note:  59  L.R.A.  515.  See  gen- 
erally Dower,  vol.  9,  p.  578. 

1.  See  infra,  par.  23.  See  also 
Eminent  Dosiain,  vol.  10,  p.  181; 
Fbanchises. 

2.  Evans  v.  Kroutinger,  9  Idaho  153, 
72  Pac.  882,  2  Ann.  Cas.  691. 

8.  Note:  2  Ann.  Cas.  694. 
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4.  Morse  v.  Gamer,  1  Strob.  L.  (8. 
C.)  514,  47  Am.  Dec.  565. 

5.  Evans  v.  Kroutinger,  9  Idaho  153, 
72  Pac  882,  2  Ann.  Cas.  691  and  note. 

Note:  59  L.R.A.  543  et  seq. 
See  generally,  Fbanchisss. 

6.  Evans  v.  Kroutinger,  9  Idaho  153, 
72  Pac.  882,  2  Ann.  Cas.  691. 

7.  Nixon  V.  Reid,  8  S.  D.  507,  67 
N.  W.  57,  32  L.RJ\..  315. 

8.  Lippencott  v.  Allander,  27  la. 
460,  1  Am.  Rep.  299. 

9.  Morse  ▼.  Gamer,  1  Strob.  L.  (S. 
C.)  514,  47  Am.  Dec.  565. 

10.  See  supra,  par.  17. 

11.  Gates  V.  SIcDaniel,  2  Stew. 
(Ala.)  211,  19  Am.  Dec.  49;  Koretke 
V.  Irwin,  100  Ala.  323,  13  So.  943,  21 
L.R.A.  787;  Harvey  v.  Rose,  26  Ark. 
3.  7  Am.  Rep.  595;  Dufour  v.  Stacey, 
90  Ky.  288,  14  S.  W.  48,  29  A.  S.  R. 


Digitized  by  LjOOQ IC 


t  20  FERRIES  U  R.  C.  L. 

and  suitable  for  the  purposes  of  the  ferry  in  each  particular  case  '* 
and  make  such  other  provisions  for  the  safe  carriage  and  delivery  of 
passengers  and  freight  as  may  be  suggested  under  the  circumstances 
by  the  exercise  of  ordinary  human  care  and  foresight.^*  He  must 
keep  the  property  and  appliances  in  a  safe  condition  ^*  and  provide 
such  comforts  and  conveniences  as  may  be  deemed  necessary  in 
each  particular  case.*'  It  is  also  his  duty  to  furnish  reasonably  safe 
and  convenient  means  for  entrance  to  and  departure  from  the  boat.** 
But  he  is  not  required  to  provide  against  every  posvble  contingency 
of  danger.*'  He  is  not  bound  to  adopt  and  use  a  new  and  improved 
method  because  it  is  safer  or  better  than  the  method  then  employed 
if  it  is  not  requisite  to  the  reasonable  safety  or  convenience  of  pas- 
sengers and  the  expense  is  excessive.*' 

20.  Maintenance  of  Service. — ^It  is  not  only  the  privilege  but  like- 
wise the  duty  of  the  licensee  to  maintain  a  ferry  for  the  transporta- 
tion of  freight  or  passengers  or  both  in  accordance  with  the  terms 
of  the  license.*'    He  is  obliged  to  give  passage  to  all  persons  requir- 

374;  Richards  v.  Fuqaa,  28  Miss.  792,   and  oote;  Richards  v.  Foqns,  28  Miss. 

64  Am.  Dec.  121;  McGowen  v.  Stark,  792,  64  Am.  Dec.  121. 

1  Nott  &  McC.  (S.  C.)  387,  9  Am.  Dec.       15.  Babeook  v.  Herbert,  3  Ala.  392, 

712;  State  v.  Clarke,  2  Mc  Cord  L.  (S.   37  Am.  Dec.  695;  Dufour  v.  Stacey, 

C.)  47,  13  Am.  Dec.  701;  Sanders  v.   90  Ky.  288,  14  S.  W.  48,  29  A.  S.  R. 

YoTing,  1  Head  (Tenn.)  219,  73  Am.  374. 

Dec.  175.  Note:  27  A.  S.  R.  555. 

Notes:  87  Am.  Dec.  721;  68  L.R.A.  16.  Babcock  v.  Herbert,  3  Ala.  392. 
157.  37  Am.  Dec.  695;  Harvey  v.  Rose,  26 

12.  Griffith  V.  Cave,  22  Cal.  534,  83  Ark.  3, 7  Am,  Rep.  595;  Norris  v.  Far- 
Am.  Dec.  82;  Clark  v.  Union  Ferry  mers',  etc,  Co.,  6  Cal.  590,  65  Am. 
Co.,  35  N.  Y.  485,  91  Am.  Dec.  66;  Dee.  535 ;  Yerkes  v.  Sabin,  87  Ind.  141, 
WvcofE  V.  Queens  County  Ferry  Co.,  49  Am.  Rep.  434;  Le  Barron  ▼.  East 
52  N.  Y.  32, 11  Am.  Rep.  650;  Sturgis  Boston  Ferry  Co.,  11  Allen  (Mass.) 
V.  Kountz,  165  Pa.  St.  358,  30  Atl.  976,  312,  87  Am.  Dec.  717;  Wyckoff  v. 
27  L.R.A.  390.  Queens  County  Ferry  Co.,  62  N.  Y. 

Notes:  87  Am.  Dec.  721;  58  L.R.A.  32,  11  Am.  Rep.  650;  Loftos  v.  Union 
546;  68  L.R.A.  158.  Ferry  Co.  of  Brooklyn,  84  N.  Y.  455, 

13.  Peverly   v.   Boston,   136   Mass.   38  Am.  Rep.  533. 

366,  49  Am.  Rep.  37;  Rosen  v.  Boston,  Notes:  47  Am.  Dee.  663;  87  Am. 

187  Mass.  245,  72  N.  E.  992,  68  L.R.A.  Dec.  721. 

153;  Richards  v.  Fuqna,  28  Miss.  792,  17.  Loftus  v.  Union  Ferry  Co.   of 

64  Am.  Dec.  121;  Watson  v.  Camden,  Brooklyn,  84  N.  Y.  455,  38  Am.  Rep. 

etc.,  R.  Co.,  55  N.  J.  L.  125,  26  Atl.  533  and  note. 

136,  39  A.  S.  R.  624,  19  LJl.A.  487;  18.  Le     Barron     v.     East     Boston 

Wyckoff  V.  Queens  County  Ferry  Co.,  Ferry  Co.,  11  Allen  (Mass.)  312,  87 

52  N.  Y.  32, 11  Am.  Rep.  650.  Am.  Dec.  717. 

Notes:  68  L.R.A.  156;  17  Ann.  Gas.  19.  Brownell  v.  Old  Colony  R.  Co- 

371.  164  Mass.  29,  41  N.  E.  107,  49  A.  S. 

14.  Charles  River  Bridge  v.  Warren  R.  442,  29  L.R.A.  169;  Wiggina  Feny 
Bridge,  11  Pet.  420,  9  U.  S.  (L.  ed.)  Co.  v.  Chicago,  etc.,  R.  Co.,  73  Mo. 
773;  Peverly  v.  Boston,  136  Mass.  366,  389,  39  Am.  Rep.  519. 

49  Am.  Rep.  37;  Rosen  v.  Boston,  187       Note:  68  L.R.A.  155. 
Mass.  245,  72  N.  E.  992,  68  L.R.A.  153 
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ing  the  same,  at  all  times,**  or  at  least  at  all  reasonable  hours,' 
unless  conditions  exist  which  make  it  impossible  or  unsafe  to  cross.* 
And  the  termini  must  be  located  where  the  public  have  the  right  of 
ingress  and  egress.'  For  failure  to  comply  Avith  such  requirements 
penalties  are  sometimes  provided  for,  recoverable  by  the  person  in- 
jured;* and,  also,  a  forfeiture  of  the  franchise  may  be  authorized,* 
or  the  government  may  compel  the  holder  to  continue  to  maintain  and 
operate  the  ferry.*  The  legislature  may,  by  statute,  require  a  rail- 
way corporation  to  operate  a  public  ferry  which  constitutes  part  of 
its  line,  though  such  operation  has  become  unprofitable.' 

21.  Bond  for  Performance  of  Duties. — ^The  licensee  may  and  usu- 
ally is  required  to  give  a  bond  for  the  faithful  performance  of  his 
undertaking.*  AVhen  required  by  statute  it  cannot  be  regarded  as 
a  voluntary  bond  on  the  ground  that  independently  of  statutory 
enactments  a  person  is  under  no  moral  obligation  to  give  a  bond 
before  he  may  exercise  the  privilege  of  keeping  a  ferryboat  on  his 
own  land  and  demand  compensation  from  those  who  receive  his 
services.*  A  right  to  sue  on  the  statutory  bond  of  a  ferryman  does 
not  preclude  resort  to  the  common  law  action  for  negligence.**  It 
has  been  held  that  an  action  on  a  ferry  bond  cannot  be  brought  in 
the  name  of  the  party  injured,  but  should  be  brought  in  the  name 
of  the  officer  to  whom  it  is  given,  or  his  successor,  for  the  use  of 
the  party  injure.d,  as  it  is  not  a  bond  of  an  officer  or  a  bond  given 
in  an  official  capacity,  within  a  statute  authorizing  suits  on  such 
bonds  in  the  name  of  the  party  injured.** 

22.  Miscellaneous  Rights  and  Liabilities  of  Licensee. — ^It  seems 
that  one  exercising  ferry  privileges  may  employ  other  persons  to 


20.  Koretke  v.  Irwin,  100  Ala.  323, 
13  So.  943,  21  L.R.A.  787  and  note; 
Iforris  t.  Farmers',  etc.,  Co.,  6  Cal. 
690,  65  Am.  Deo.  535;  Futch  v.  Bo- 
hannon,  134  Ga.  313,  67  S.  E.  814,  19 
Ann.  Cas.  1032,  30  L.R.A.(N.S.)  462; 
Dufour  V.  Stacey,  90  Ky.  288, 14  S.  W. 
48,  29  A.  S.  B.  374;  McGowen  v. 
Stark,  1  Nott  &  McC.  (S.  C.)  387,  9 
Am.  Dec.  712. 

Note:  59  L.R.A.  645,  546. 

1.  Babcock  v.  Herbert,  3  Ala.  392, 
37  Am.  Dec.  695;  Hunter  v.  Moore,  44 
Ark.  184,  51  Am.  Bep.  589. 

Note:  87  Am.  Dec.  721. 

2.  Koretke  v.  Irwin,  100  Ala.  323, 
13  So.  943,  21  L.R.A.  787. 

S.  Bioadnax  v.  Baker,  94  N.  C.  675, 
55  Am.  Rep.  633. 

4.  Babcock  v.  Herbert,  3  Ala.  392, 
37  Am.  Dec.  695. 

Note:  17  Ann.  Gas.  872. 


5.  See  infra,  par.  23. 

6.  Brownell  v.  Old  Colony  R.  Co., 
164  Mass.  29,  41  N.  E.  107,  49  A.  S. 
R.  442,  29  L.R.A.  169. 

7.  Brownell  v.  Old  Colony  R.  Co., 
164  Mass.  29,  41  N.  E.  107,  49  A.  S. 
R.  442,  29  L.R.A.  169. 

8.  Babcock  t.  Herbert,  3  Ala.  392, 
37  Am.  Dec.  695;  Norris  v.  Farmers', 
etc.,  Co.,  6  Cal,  590,  65  Am.  Dec.  535; 
Dufour  v.  Stacey,  90  Ky.  288,  14  S. 
W.  48,  29  A.  S.  R.  374;  Warner  v. 
Ford  Lumber,  etc.,  Co.,  123  Ky.  103, 
93  S,  W.  650,  12  L.R.A.(N.8.)  667; 
Warner  v.  Tanner,  56  S.  W.  167,  21 
Ky.  L.  Rep.  1678,  49  L.R.A.  248; 
}fimB  V.  Mt.  Hermon  Boys'  School,  160 
Mass.  177,  35  N.  E.  776,  39  A.  S.  R. 
467,  22  LJI.A.  364. 

9.  Note:  37  L.R.A.  712. 

10.  Note:  87  Am.  Dec.  721. 

11.  Note:  68  L.R.A.  160. 


B.  G.  L.  ToL  XL--«0. 
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maintain  the  boat  and  other  facilities  for  the  transportation  of  pas- 
sengers and  freight.  Thus,  where  a  railroad  company  is  given 
the  privilege  to  transport  passengers  and  freight  across  a  body  of 
water  it  may  engage  another  regularly  licensed  ferry  to  carry  on 
such  business  for  it^'  Sometimes  the  proprietor  of  a  ferry  is  expressly 
given  the  election  to  build  a  bridge,  instead  of  maintaining  the  ferry 
under  the  same  right  and  in  the  same  manner  by  which  the  ferry 
is  held.**  It  has  been  held  that  a  ferry  company  which  conducts 
an  independent  pleasure  resort  to  which  special  boats  are  run  for 
the  purpose  of  conveying  patrons,  is  not  as  to  that  enterprise  a  com- 
mon carrier  obliged  to  carry  all  persons  indiscriminately.**  A  ferry 
boat  is  not  exempt  from  levy  and  sale  on  execution  because  of  the 
fact  that  it  is  used  for  the  carriage  of  United  States  mails.**  It 
has  been  held  that  a  city  has  no  right  to  charge  wharfage  against 
an  owner  of  ferry  rights  when  the  claim  arises  out  of  the  right  of 
ferriage.** 

23.  Termination  of  Ferry  Franchises. — Nonuser  of  a  ferry  fran- 
chise is  cause  for  its  revocation,*'  and  merely  making  preparations 
to  operate  the  ferry  is  not  sufficient  exercise  of  the  powers  granted 
to  prevent  the  expiration  of  the  license  for  this  cause.**  Where 
no  contractual  obligations  will  be  impaired  or  breached  a  ferry  fran- 
chise may  be  revoked  by  statute.*'  It  has  been  held  that  in  view 
of  the  similarity  between  a  ferry  and  a  pontoon  bridge,  a  legislative 
grant  to  one  of  the  privilege  of  establishing  the  latter,  impliedly 
repeals  a  former  grant  to  another  of  the  privilege  of  establishing 
the  former.**  A  ferry  franchise  may  also  be  terminated  by  the 
exercise  of  the  power  of  eminent  domain.* 


12.  Wiggins  Ferry  Co.  t.  Chicago, 
etc.,  R.  Co.,  73  Mo.  389,  39  Am.  Rep. 
519. 

13.  Smith  V.  Harkiiis,  38  N.  C.  613, 
44  Am.  Dee.  83. 

14.  Meisner  t.  Detroit,  etc.,  Ferry 
Co.,  164  Mich.  546,  118  N.  W.  14,  129 
A.  S.  R.  493, 19  L.R.A.(N.S.)  872. 

15.  Lathrop  y.  Middleton,  23  Cal. 
257,  83  Am.  Dec.  112.  See  Post 
Office. 

16.  JeffeisonviUe  v.  Louisville,  etc., 
Ferry  Co.,  27  Ind.  100,  89  Am.  Dec. 
495. 

17.  Lippencott  t.  AUander,  27  la. 
460,  1  Am.  Rep.  299;  Dufour  v. 
Staeey,  90  Ky.  288,  14  S.  W.  48,  29 
A.  S.  R.  374. 

Note:  59  LJt.A.  546,  554. 


18.  Clarke  t,  Calloway,  1  Sneed 
(Ky.)  46,  2  Am.  Dec.  706. 

19.  East  Hartford  v.  Hartford 
Bridge  Co.  10  How.  511, 13  U.  S.  (L 
ed.)  518;  Williama  v.  Wingo,  177  D.  S. 
601,  20  S.  Ct.  793,  44  U.  S.  (L.  ed.) 
905. 

Note:59L.R.A.  555. 
See  gene«Jly,  CoNSTiTunoirAL  Law, 
vol.  6,  p.  338  et  seq.;  Frauchisis. 

20.  Hudson  v.  Cneio  Land,  etc.,  Ca> 
47  Tex.  56,  26  Am.  Rep.  289. 

1.  Jones  v.  Keith,  37  Tex.  394,  M 
Am.  Rep.  382;  Armington  v.  Bainet, 
15  Vt.  745,  40  Am.  Dec.  705. 

Note:  59  L.R.A.  555. 

See  also  Ekikkkt  DoMAur,  roL  14, 
p.  18L 
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IV.  LlABILITT  OV  FbSBYMKN  FOB  InJUBY  TO  PbBSON  AKD  PbopSBTY 

24.  Ferryman  as  Common  Carrier  Generally. — ^A  public  ferr3rman 
is  a  common  carrier,*  and  he  is  subject  to  full  liability  as  such.' 
He  is  an  insurer  of  all  things  committed  to  and  received  by  him  for 
transportation,  against  all  harm  or  damage,  except  such  as  may 
be  occasioned  by  the  act  of  God,  the  public  enemy,  or  the  wilful 
negligence  or  defaiilt  of  the  complaining  party,*  and,  of  course, 
is  answerable  in  damages  for  any  injury  or  loss  which  results  from 
his  negligence.*  There  is  authority  for  the  proposition  that  a  ferry- 
man is  a  common  carrier  although  his  ferry  is  private  and  on  a  road 
not  opened  or  maintained  as  a  public  road,  if  he  undertakes  for 
hire  or  reward  to  transport  persons  or  goods  of  all  who  may  apply.* 
fiut  one  who  does  not  hold  himself  out  as  a  public  ferryman  but 
merely  has  a  boat  or  boats  which  he  hires  out,  reserving  the  right 
to  refuse  the  same  to  whomsoever  he  will,  cannot  be  charged  as  a 
common  carrier.'  If  a  public  corporation  such  as  a  city  or  county, 
attempts  to  operate  a  ferry,  the  question  of  its  liability  depends  on 
the  provisions  of  its  charter.  If  it  has  no  authority  to  engage  in 
such  business,  so  that  its  acts  are  wholly  ultra  vires,  it  cannot  be 
held  liable  for  injuries  which  result  from  its  acts  which  do  not 
amount  to  direct  torts;  but  if  it  has  authority  to  transact  the  business 
its  liability  is  the  same  as  that  of  any  other  ferryman,  since  it  acts 
in  its  private,  and  not  in  its  pubUc,  capacity.*     An  educational 

2.  May  y.  Hanson,  5  Cal.  360,  63  4.  Harvey  v.   Rose,  26   Ark.   3,  7 

Am.  Dec  135;  Futch  y.  Bohannon,  134  Am.  Rep.  595;  May  y.  Hanson,  5  CaL 

Ga.  313,  67  S.  E.  814,  19  Ann.  Cas.  360,  63  Am.  Dec.  135. 

1032,  30  L.R.A.(N.S.)  462;  Le  Barron  Note:  36  Am.  Rep.  604. 

y.  East  Boston  Ferry  Co.,  11  Allen  See  generally,  Cabbiebs,  vol.  4,  p. 

(Mass.)    312,  87  Am.  Dec.  717  and  696  et  seq. 

note;  Rizzo  y.  Winnismmet  Co.,  217  6.  Norris  v.  Farmers',  etc.,  Co.,  6 

Mass.  19,  104  N.  E.  363,  Ann.  Cas.  Cal.  590,  65  Am.  Dec.  535;  P.verly  y. 

1915C  1003  and  note;  Little  John  y.  Boston,  136  Mass.  366,  49  Am.  Rep. 

Jones,  2  McMul.  L.  (S.  C.)   365,  39  37;  Richards  y.  Fnqna,  28  Miss.  792, 

Am.  Dec.  132.  64  Am.  Dec.  121;  McGowen  y.  Stark, 

Notes:  47  Am.  Dec.  653;  68  L.R.A.  1  Nott  &  McC.  (S.  C.)  387,  9  Am.  Dec. 

153  et  seq.  712. 

See  also  Cabbiebs,  vol.  4,  p.  556.  6.  Littlejohn  y.  Jones,  2  McMul.  L. 

8.  Babeock  y.  Herbert,  3  Ala.  392,  (S.  C.)  365,  39  Am.  Dec.  132. 

37  Am.  Dec.  695;  Griffith  y.  Cave,  22  7.  Self  y.  Dmin,  42  Ga.  528,  5  Am. 

Cal.  534,   83  Am.  Dec.  82;   Self  y.  Rep.  544;  State  y.  Clarke,  2  MeCord 

Dmm,  42  Ga.  528,  5  Am.  Rep.  544;  L.  (S.  C.)  47, 13  Am.  Dec.  701. 

Le  Barron  y.  East  Boston  Ferry  Co.,  Notes:  87  Am.  Dec.  721;  68  L.R.A. 

11  Allen   (Mass.)    312,  87  Am.  Dec.  153  et  seq. 

717;    Sanders    v.    Young,    1    Head  8.  Hoggard  y.  Monroe,  51  La.  Ann. 

(Tenn.)  219, 73  Am.  Dec.  175.  683,  25  So.  349,  44  L.R.A.  477. 

Notes:  36  Am.  Rep.  505;  68  L.RJL.  Note:  68  L.R.A.  155. 
153. 
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corporation  engaged  in  operating  a  public  ferry,  carrying  passengers 
for  hire,  cannot  escape  liability  for  negligence  in  the  management 
of  the  ferry  on  the  ground  that  the  businees  was  ultra  vires.*  It 
has  been  held  that  where  a  ferry  is  operated  by  a  lessee,  he  and  not 
the  owner  is  the  one  liable  for  %ny  damages  resulting  from  neg^- 
gence." 

25.  Injury  to  Passengers. — ^A  ferryman  becomes  liable  for  a  pas- 
senger's saie  transit  and  delivery  as  soon  as  be  signifies  his  assent 
or  readiness  to  receive  him  as  a  passenger;  ^*  and  if  thereafter  the 
passenger  is  injured  through  the  negligent  operation  of  the  boat 
the  ferryman  is  liable.^*  Leaving  a  gate  open  at  the  end  of  a  gang- 
way down  which  passengers  have  to  pass  to  enter  a  boat,  may  con- 
stitute negligence  on  the  part  of  the  ferry  company  operating  the 
boat;  **  and  the  same  may  be  said  of  permitting  a  space  of  two  feet 
between  a  landing  pontoon  and  the  boat  in  an  ill-Ughted  place 
where  no  gate  is  maintained.^*  But  the  mere  existence,  during  the 
storm  which  caused  it,  of  snow  on  the  deck  of  a  ferryboat  raises 
no  presumption  of  negligence  on  the  part  of  the  ferry  company 
which  will  establish  its  liability  to  respond  in  damages  to  a  passenger 
who  receives  injuries  by  falling  on  the  slippery  deck.**  The  burden 
of  showing  the  negligence  of  the  ferryman  is  on  the  plaintiff.** 

26.  Roles  or  Orders  for  Protection  of  Passengers  and  Property.— 
The  duty  of  the  owner  of  a  ferry  to  passengers  is  not  discharged  by 
making  rules  for  their  safety  where  these  rules  are  permitted  to  be 
habitually  violated.  Accordingly,  the  owner  is  not  relieved  from 
liability  by  the  fact  that  exit  by  passengers  before  arrival  at  the 
wharf  is  restrained  by  a  chain,  and  that  passengers  are  forbidden 
to  pass  the  chain  until  it  has  been  removed  by  the  proper  employee, 
where  passengers  are  known  habitually  to  go  beyond  Uie  chain  and 
leave  the  boat  before  it  is  secured  to  its  landing  and  before  the  chain 
is  removed.*'  A  fortiori,  will  the  ferryman  be  held  liable  for  acci- 
dents due  to  his  negligent  orders,  as  where  he  orders  teams  to  pass 
off  the  boat  before  the  bridge  has  been  properly  adjusted.**  And 
if  in  opposition  to  his  express  orders  property  is  taken  on  the  boat 
and  he  thereafter  takes  charge  of  it  and  directs  an  attempt  to  croes 

See  generally,  MtnnciPAL  Cobposa-  12.  Note:  8  L.BJL.(N.S.)  622. 

noirs.  13.  Williams  v.  Union  Perry   Co., 

9.  Nims    V.    Mt     Hermon    Boys'  126  La.  502,  52  So.  678, 139  A.  8.  B. 
School,  160  Mass.  177,  35  N.  E,  776,  542. 

39  A.  S.  B.  467,  22  L.B.A.  364.    See  14.  Note:  68  LJl.A.  159. 

feneitJly,  Cobporatioks,  vol.  7,  p.  684.  16.  Fearn  v.  West  Jersey  Ferry  Co, 

10.  Felton  v.  DeaU,  22  Vt.  170,  54  143  Pa.  St.  122,  22  Atl.  708, 13  LJRJL 
Am.  Dee.  61.  366. 

Note:  65  L.BA.  654.  16.  Yerkee  v.  Sabiii,  97  Ind.  Id, 

See  Carboers,  voL  5,  p.  59  et  seq.  49  Am.  Bep.  434. 

11.  May  V.  Hanson,  5  Gal.  360,  63  17.  Note:  17  Ann.  Cas.  371. 
Am.  Dec  136.  18.  Note:  87  Am.  Dee.  721,  722. 
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the  stream,  and  a  loes  ensues  as  a  result  of  his  negligence,  he  will 
be  liable.**  On  the  other  hand,  all  proper  directions  given  by  the 
ferrynuuQ  as  to  the  care  and  disposition  of  property  should  be  obeyed 
by  the  owner,  and  failure  to  do  so  will  be  t&k.en  into  consideration 
in  determining  the  question  of  liability  of  the  ferryman.** 

27.  Condition  of  Appliances  and  Equipment — If  a  passenger  or 
property  is  injured  as  a  result  of  failure  of  the  ferryman  to  fumi^ 
necessary  equipment  and  appliances  and  without  negligence  on  their 
part  the  passenger  or  owner  may  recover.*  Conversely,  the  fact 
that  the  ferryman  provided  a  safe  boat  and  operated  it  skilfully 
and  provided  proper  appliances  suitable  for  the  purpose  for  which 
it  was  employed  will  be  tali:en  into  consideration  in  passing  on  the 
question  of  the  negligence  of  the  ferryman.*  Whether  proper  appU- 
ances  and  means  were  used,  or  the  ferryboat  skilfully  manned  and 
managed,  is  a  question  of  fact  for  the  jury.*  A  ferryman  is  liable 
to  the  owners  of  other  vessels  for  any  injury  caused  by  a  rope  at 
cable  placed  across  a  navigable  stream.* 

28.  Liability  Concerning  Property. — As  a  common  carrier  a  pub- 
lic ferryman  is  compelled  to  receive  all  goods  and  property  ofifered 
to  him  for  transportation,  and  when  he  has  received  property  for 
that  purpose  the  presumption  is  that  it  is  in  his  charge  as  a  common 
carrier,  and  the  burden  is  on  him  to  show  that  he  has  not  had  such 
control  over  it  as  invests  him  with  the  character  of  a  common  carrier 
in  respect  to  it.*  On  ferryboats  a  large  proportion  of  the  property 
transported,  such  as  animals  and  vehicles,  is  kept  in  the  possession 
or  partial  control  and  possession  of  the  owner.  For  this  reason  the 
rule  as  to  the  liability  of  the  carrier  as  to  tliis  class  of  property  is 
not  so  stringent  as  that  applicable  where  the  carrier  has  sole  control. 
So,  if  a  traveler  uses  the  ferryboat  as  he  would  a  toll  bridge,  per- 
sonally driving  his  horse  or  vehicle  upon  the  boat,  selecting  his  posi- 
tion tiiereon,  and  himself  remaining  on  the  boat,  neither  putting 
his  property  into  the  care  and  custody  of  the  ferrjrman  nor  signify- 
ing to  him  or  his  servants  any  wish  or  purpose  to  do  so,  and  the 
only  possession  and  custody  by  the  ferryman  of  such  property  to 
which  he  is  attached  is  that  which  necessarily  results  from  the  trav- 

19.  GrifiSUi  V.  Cave,  22  CaL  534,  83       4.  Babcock  ▼.  Herbert,  3  Ala.  392, 
Am.  Dee.  82.  37  Am.  Dee.  695. 

20.  Note:  36  Am.  Rep.  505.  5.  Harvey  v.  Rose,  26  Ark.  3,  7  Am. 
1.  Rizzo   V.   Winnismmet   Co.,   217   Rep.   595;   Griffith  t.  Cave,  22   Cal. 

Mass.  19,  104  N.  E.  363,  Ann.  Cas.  534,  83  Am.  Dee.  82;  Richards  v.  Fn- 

1915C  1003  and  note;  Clai^  ▼.  Union  qua,  28  Miss.  792,  64  Am.  Dee.  121; 

Ferry  Co.,  35  N.  Y.  485,  91  Am.  Dec.  Clark  v.  Union  Ferry  Co.,  36  N.  T. 

86;  Wyckoff  v.  Queens  County  Ferry  485,  91  Am.  Dee.  66. 
Co.,  52  N.  Y.  32, 11  Am.  Rep.  650.  Notes:  87  Am.  Dee.  722;  91  Am. 

.     2.  Note:  36  Am.  Rep.  505.  Dec.  66;  11  Am.  Rep.  656;  36  Am. 

3.  Note:  36  Am.  Rep.  504.  Rep.  505. 
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tHefa  taking  it  on  board  the  boat  and  paying  the  ordinary  toll  for 
a  passage,  in  such  a  case  the  ferryman  is  not  chargeable  with  the 
full  liabilities  of  common  carriers  of  merchandise.*  In  any  case 
the  ferryman  should  be  considered  as  undertaking  for  its  safety  only 
against  negligence  and  want  of  skill  in  himself  or  his  servants,  and 
against  defects  in  his  boat  and  its  appliances.'  But  it  is  said  that  his 
responsibility  is  not  modified  or  diminished  by  the  fact  that  the  prop- 
erty is  accompanied  by  the  owner,  unless  it  affirmatively  appears  that 
the  owner  did  not  trust  the  care  of  the  same  to  him,  but  retained 
the  exclusive  management  and  control  of  it  himself.*  The  fact 
that  a  ferryboat  was  forced  from  the  landing  by  the  force  of  a  wagon 
striking  it  in  descending  to  the  boat,  prima  facie  shows  carelessness 
on  the  part  of  the  ferryman,  and  throws  upon  him  the  burden  of 
proving  the  contrary.* 

29.  Contributory  Negligence  of  Passenger  or  Owner  of  Property. — 
Of  course  the  general  rules  as  to  contributory  negligence  of  the 
person  or  owner  of  property  are  applicable  in  the  case  of  injuries 
sustained  on  or  in  connection  with  ferries.**  In  some  jurisdictions 
no  recovery  is  allowed  to  one  who  sustains  an  injury  while  in  the 
part  of  the  boat  intended  for  the  accommodation  of  horses  and 
wagons,**  provided  a  sufficient  and  convenient  place  is  provided  for 
passengers ;  *•  but  he  is  not  required  to  anticipate  dangers  which  do 
not  ordinarily  attend  such  use ;  *•  or  if  he  is  invited  by  the  employees 
of  the  ferryman  to  enter  the  boat  through  that  portion  of  it  he  is 
not  ordinarily  guilty  of  contributory  negligence  in  so  doing."  It 
is  not  necessary  for  the  plaintiff  to  prove  due  care  on  his  part  by 
directly  affirmative  evidence;  the  inference  of  care  may  be  drawn 

e.  Harv«y  ▼.  Rose,  26  Ark.  3,  7  Am.  Ferry  Co.,  126  La.  602,  62  So.  678, 139 

Sep.  696;  Terkes  t.  Sabin,  07  Ind.  A.  S.  R.  642;;  Dndley  v.  Camden,  cie., 

141, 49  Am.  Rep.  434;  Dudley  v.  Cam-  Ferry  Co.,  42  N.  J.  L.  25,  36  Am.  Rep. 

den,  ete.,  Ferry  Co.,  42  N.  J.  L.  25,  501  and  note  affirmed  45  N.  J.  L.  368, 

36  Am.  Rep.  601  and  note  affirmed  45  46  Am.  Rep.  781;  Wyckofl  v.  Qneena 

N.  J.  L.  368,  46  Am.  Rep.  781;  Wyo-  County  Ferry  Co.,  52  N.  Y.  32,  11 

kofl  T.  Queens  County  Feiry  Co.,  62  Am.  Rep.  660  and  note. 

N.  Y.  32, 11  Am.  Rep.  650.  Note :  91  Am.  Dec.  66. 

Notes:   91  Am.   Dee.   66;   36  Am.  See  generally  Carrixrs,  vol.  4,  p. 

Rep.  505.  962,  as  to  live  stock,  and  vol.  6,  p.  17 

7.  Harvey  v.  Rose,  26  Ark.  3,  7  Am.  et  seq.,  as  to  passengers.     See   also 
Rep.  595;  Sturgis  v.  Kountz,  165  Pa.  Neoligencb. 

St.  358,  30  Atl.  976,  27  L.R.A.  390.  11.  Note:  17  Ann.  Cas.  372. 

Notes:  47  Am.  Dec.  653;  87  Am.  12.  Hopkins  v.  West  Jersey  ft  S.  R. 

Dec.  722.  Co.,  225  Pa.  St.  193,  73  AtL  1104,  17 

8.  Harvey  v.  Rose,  26  Ark.  3,  7  Am.  Ann.  Cas.  370  and  note. 
Rep.  595.  13.  Note  17  Ann.  Cas.  372. 

9.  Richards  v.  Fuqua,  28  Miss.  792,  14.  Watson  v.  Camden,  etc.,  R.  Co, 
64  Am.  Dec.  121.  55  N.  J.  L.  125,  26  Atl.  136,  39  A.  S. 

10.  Yerkes  v.   Sabin,  97  Ind.  141,    R.  624,  19  L.RJl.  487. 
49  Am.  Rep.  434;  Williams  v.  Union 
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from  the  absence  of  all  appearance  of  fault,  either  positive  or  nega- 
tive, on  his  part,  in  the  circumstances  under  which  the  injury  was 
received.^*  It  is  not  necessarily  negligent  for  a  passenger  to  stand 
near  the  bow  while  the  boat  is  landing,^*  or  to  stand  near  a  chain 
so  as  to  be  injured  by  being  thrown  down  by  the  shock  of  the  boat 
striking  the  bridge,*'  or  to  take  a  young  and  nervous  horse  on  the 
boat,  if  the  person  in  charge  takes  proper  care  in  the  management 
«l  the  animal  while  thereon.** 

v.    RSHEDIES 

30.  Remedies  for  Violation  of  Exclusive  Franchise.— If  a  second 
ferry  is  erected  without  a  license  in  the  vicinity  of  a  licensed  ferry 
the  state  has  a  remedy  by  a  quo  warranto,*'  and  the  owner  of  a 
ferry  whose  rights  are  thus  infringed  has  a  remedy  by  action.**  At 
common  law,  the  remedy  for  disturbance,  obstruction,  or  injury  in 
the  enjoyment  of  a  ferry  franchise  is  by  an  action  on  the  case;  * 
and  the  right  to  equitable  relief  for  infringement  has  been  denied 
on  the  ground  that  the  remedy  at  law  is  adequate.*  On  the  other 
hand  it  has  been  held  that  a  statutory  remedy  by  prosecution  as  for 
a  misdemeanor  was  exclusive  of  civil  remedy  at  law,  with  an  inti- 
mation that  there  might  be  a  remedy  in  equity.'  The  better  rule, 
however,  seems  to  be  that  not  only  does  the  law  give  ^ress  by 
an  action,  but  on  its  being  found  that  such  redress  is  inadequate, 
equity  may  afford  the  more  effectual  remedy  of  injunction.  It  is 
obvious  that,  from  the  difficulty  of  proving  the  extent  of  the  injury 
from  time  to  time,  and  from  the  constant  litigation  arimng  out  of 
the  repeated  invasions  of  the  right,  which  must  be  naturally  expected 
from  a  rival  erection,  the  relief  in  equity  is  highly  salutary,  if  not 
the  only  adequate  remedy  that  has  any  pretensions  to  be  deemed 
adequate;*  and  the  fact  that  the  franchise  sought  to  be  protected 
by  an  injunction  was  granted  by  a  certain  county  does  not  give  the 

15.  MM,y  ▼.  Hanson,  6  Cid.  360,  63       Note:  69  LA.A.  Stf  et  seq. 

Am.  Dee.  135;  Peverly  v.  Boston,  136  1.  Notes:    12    Am.    Dee.    286;    60 

Mass.  366,  49  Am.  Bep.  37.  L.BJL.  651. 

16.  Peverly  v.  Boston,  136  Man.  366,  2.  Long  v.  ICerrill,  4  N.  C.  5tt,  7 
49  Am.  Rep.  37.  Am.  Dee.  700. 

Note:  87  Am.  Dec.  721.  3.  Note:  65  Am.  Dee.  643. 

17.  Note:87  Am.  Dec.  721.  4.  Norris  v.  Fumere',  rte.,  Co.,  6 

18.  Clark  v.  Union   Ferry  Co.,  35  Cal.  590,  65  Am.  Dee.  535;  Newbni^ 
N.  Y.  485,  91  Am.  Dec.  66.  Tnmpike  Road  t.  Miller,  5  Johns.  Gi. 

19.  McQowen   v.   Stark,  1   Nott  &  (N.  Y.)  101,  9  Am.  Dec  274;  Smith 
MeC.  L.  (S.  G.)  387,  9  Am.  Dec.  712.  v.  Harkins,  38  N.  C.  61^  44  Am.  Dee. 

Note:  37  L.R.A.  712.  83;  Patterson  v.  Wollmami,  6  N.  D. 

20.  Smith  v.  Harkins,  38  N.  C.  613,  608,  67  N.  W.  1040,  33  L.R.A.  536. 
44  Am.  Dec.  83;  McGowen  v.  Stark,  1       Notes:  12  Am.  Dec.  296;  59  LJt.A. 
Nott  &  McC.  L.  (8.  G.)  387,  9  Am.  551  et  seq.;  19  Ann.  Cas.  1036. 

Dec  712. 


Digitized  by  LjOOQ IC 


i  31  FERRIES  11  R.  C.  L. 

courts  of  that  county  exclusive  jurisdiction.*  It  has  been  held  that 
the  plaintiff  can  recovw  no  damage  for  the  alleged  injury  to  the 
franchise  only,  unconnected  with  a  landing,*  and  that  neither  foi^ 
cible  entry  and  detainer  nor  ejectment  will  lie  for  forcibly  taking 
possession  of  a  ferry.*  In  most  if  not  all  jurisdictions  the  protection 
of  ferry  rights  is  now  provided  for  by  statute.  A  penalty  is  often 
prescribed,^  both  civil  and  criminal.* 

31.  Issues,  Pleading,  and  Evidence. — The  validity  of  a  ferry  fran- 
chise cannot  be  questioned  collaterally  except  by  parties  who  can 
show  a  right  paramount  to  that  granted  by  the  public.**  It  has 
been  ruled  that  the  complaint  in  an  action  for  disturbance  of  a  ferry 
Deed  not  set  forth  the  means  by  which  the  ferry  was  legally  esti^ 
lished,  nor  the  derivation  of  plaintiff's  title  thereto,  and  that  when 
the  disturbance  consisted  of  injuring  the  landings  and  their  outlets, 
the  complaint  need  not  allege  directly  that  plaintiff  was  possessed 
of  them,  or  was  owner  of  the  soil,  if  it  shows  that  they  were  used  m 
appurtenant  to  the  ferry.**  On  the  other  hand  it  is  held  that  the 
authority  of  a  municipal  corporation  to  establish  and  operate  a  public 
ferry  should  be  pleaded  specially,"  but  that  in  an  action  for  dam- 
ages for  interference  with  the  municipality's  rights  in  ferrying  pas- 
sengers and  property  it  is  unnecessary  to  allege  its  acts  in  providing 
a  ferrykeeper,  or  that  he  was  licensed  and  gave  bond  as  required 
by  law.  >It  is  presumed  that  all  things  have  been  done  correctly 
by  the  towns  to  entitle  them  to  a  right  of  action.*'  A  public  ferry 
will  be  presumed  to  be  kept  for  compensation  when  there  is  no 
evidence  showing  the  contrary.**  Whether  a  person  has  made  him- 
self liable  as  a  common  carrier  is  a  question  of  fact  to  be  decided 
by  the  jury,  under  proper  instructions  from  the  court.**  So  aim 
it  is  for  the  jury  to  decide  whether  the  inability  of  an  ign<ma]it  pas- 
senger and  her  witnesses  to  tell  the  name  of  the  ferryboat  on  which 
she  claims  to  have  been  injured  is  due  merely  to  ignorance,  <tt  is 
evidence  of  a  fraudulent  claim.** 

6.  Warren  t.  Tanner,  56  S.  W.  167,  Patrick  v.  RnSaer,  2  Sob.  fVa.)  209, 
21  Ky.  L.  Rep.  1678,  49  L.R.A.  248.       40  Am.  Dee.  740. 

6.  Pittsburgh,  etc,  R.  Co.  v.  Jones,       Note :  65  Am.  Dee.  643. 

Ill  Pa.  St.  204,  2  Atl.  410,  56  Am.  11.  Patrick  v.  RnfEner,  2  Rob.  (Ta.) 

Rep.  260.  209,  40  Am.  Dec  740. 

7.  Rees  r.  Lawless,  litt.  Sel.  Gas.  12.  Haggard  v.  Motuoe,  61  La.  Ann. 
(Ky.)  184^  12  Am.  Dee.  295.  683,  26  So.  349,  44  LJtJL  477. 

8.  Milton  V.  Haden,  32  Ala.  30,  70  13.  Pern  v.  Barrett,  100  Mc  213,  60 
Am.  Dec.  523;  Lang  v.  Seott,  1  Blackf.  Atl.  968,  109  A.  S.  R.  494,  70  LJRX 
(Ind.)  405, 12  Am.  Dec  267.  667. 

Note:  30  LJtJk.(N.S.)  463.  14.  Richards  v.  Foqna,  28  Mias.  792, 

9.  Warren  v.  Tanner,  56  S.  W.  167,   64  Am.  Dec.  121. 

21  Ky.  L.  Rep.  1678,  49  L.R.A.  248;  16.  Little  John  v.  Jones,  2  McMnL  L. 

Alexandria,  etc..  Ferry  Co.  v.  Wisch,  (S.  C.)  365,  39  Am.  Dec.  132. 

73  Mo.  655,  39  Am.  Rep.  535.  16.  Rosen  v.  Boston,  187  Mass.  245, 

10.  Norris  v.  Farmers',  etc.,  Co.,  6  72  N.  E.  992,  68  L.R.A.  153. 
Cal.  590,  65  Am.  Dec  635  and  note: 
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I.  Civil  Liability  for  Causing  Fires  Generally 

Principles  Determining  Liabiutt 
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63.  Character  of  Interference  as  Active  or  Passive 

64.  Contribntory  Negligence  as  Aflecting  Liability 

65.  Pleadiiig 


I.  Civil  Liability  fob  Caubihq  Firbs  Gbnbrally 

Principles  Determining  Liability 

1.  Negligence  as  Basis  of  Liability. — At  common  law,  one  whoM 
houss  or  building  was  burned  by  accident  was  liable  for  tbe  injury  tv 
his  neighbor's  property  caused  by  the  lire  communicated  from  such 
burning  house  or  building,*  and  according  to  some  authorities  the 
rale  was  the  same  when  the  fire  was  started  in  the  fleld  and  not  in  the 
house,  on  the  ground  that  a  person  who  makes  a  fire  must  see  that 
it  does  no  harm.*  The  recognized  hardship  of  this  rule  led  to  the 
passage  of  an  act  of  Parliament  providing  that  no  action  should  be 
maintained  against  any  person  in  whose  house  or  chamber  any  fire 
should  accidentally  begin,  and  no  recompense  be  made  by  him  for  any 
damage  occasioned  thereby,"  and  this  immunity  from  liability  for 
accidental  fires  was  extended  by  a  subsequent  statute  to  fires  originat- 
ing in  a  "stable,  barn  or  other  building,"  or  on  the  estate.*  The  earlier 
statute,  being  enacted  before  the  separation  of  the  colonies  from  the 
mother  country,  is  generally  accepted  as  a  part  of  our  common  law, 
though  as  to  the  later  act,  passed  on  the  eve  of  the  devolution,  the 
authorities  are  not  entirely  in  harm<my.*    But  the  general  rule  in 

1.  Union  Pac.  Ry.  Co.  v.  De  Busk,  16  Mo.  608,  57  Am.  Dec.  242. 
12  Colo.  294,  20  Pac.  752,  13  A.  S.  R.       Note:  21  L.R.A.  256. 

221,  3  L.R.A.  350;  Grissell  v.  Honsa-  3.  Cincinnati,  etc.,  R.  Co.  t.  South 

tonic  R.  Co.,  54  Conn.  447,  9  Atl.  137,  Fork  Coal  Co.,  139  Fed.  528,  71  C. 

1  A.  S.  R.  138;  Pennsylvania  Co.  v.  C.  A.  316,  1  L.R.A.(N.S.)  633;  Penn- 

Whitlock,  99  Ind.  16,  50  Am.   Rep.  sylvania  Co  v.  Whitlock,  99  Ind.  16, 

71;  Kendrick  v.  Towle,  60  Mich.  363,  50  Am.  Rep.  71;  Bniminit  v.  Fomees, 

27  N.  W.  567, 1  A.  S.  R.  526;  McNally  1  Ind.  App.  401,  27  N.  E.  656,  60 

V.  ColweU,  91  Mich.  527,  52  N.  W.  A.  S.  R.  215;  McNaDy  v.  Colwell,  91 

70,  30  A.  S.  R.  494  and  note;  Camp-  Mich.  527,  52  N.  W.  70,  30  A.  8.  R. 

bell  V.  Missouri  Pac.  R.  Co.,  121  Mo.  494  and  note;  Miller  ▼.  Martin,  16 

340,  25  S.  W.  936,  42  A.  S.  R.  530,  Mo.  508,  57  Am.  Dec.  242;  Webb  v. 

25  L.R.A.  175;  Webb  v.  Rome,  etc.,  Rome,  etc.,  R.  Co.,  49  N.  T.  420,  10 

R.  Co.,  49  N.  T.  420,  10  Am.  Rep.  Am.  Rep.  389;  Spaulding  v.  Cfaieago, 

389;  HoflEman  v.  King,  160  N.  Y.  618,  etc.,  Ry.   Co.,  30  Wis.   110,  11  Am. 

55  N.  E.  401,  73  A.  S.  R.  715,  46  Rep.  550. 

L.R.A.  672;  Mansfield  Mut.  Ins.  Co.  Note:  21  L.R.A.  256. 

V.  Cleveland,  etc.,  R.  Co.,  74  Ohio  St.  4.  Brummit  v.  Fumess,  1  Ind.  App. 

30,  77  N.  E.  269,  6  Ann.  Cas.  782.  401,  27  N.  E.  656,  50  A.  8.  R.  215; 

Note:  21  L.R.A.  255.  McNally  v.  Colwell,  91  Mich.  527,  52 

2.  Union  Pac.  Ry.  Co.  v.  De  Bosk,  N.  W.  70,  30  A.  S.  R.  494;  HoflEman  v. 
12  Colo.  294,  20  Pac.  752,  13  A.  S.  R.  King,  160  N.  Y.  618,  55  N.  E.  401, 
221,  3  LJB.A.  350;  Brummit  v.  Fur-  73  A.  S.  R.  715,  46  L.R.A.  672. 
ness,  1  Ind.  App.  401,  27  N.  E.  656,  Note:  21  L.RA.  256. 

60  A.   S.   R.   216;  Miller  v.  Martin,       5.  McNally  v.  Colwell,  91  Midi.  627, 
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this  country,  as  in  England,  is  now  well  settled  that  when  a  private 
owner  of  property  e^  out  fire  on  his  own  premises  for  a  lawfol 
purpose  or  when  a  fire  accidentally  starts  thereon,  he  is  not,  in  tiM 
absence  of  a  statute  to  the  contrary,  liable  tot  the  damage  caused  by  its 
communication  to  the  property  of  another,  unless  it  started  through 
his  negligence,  or  he  failed  to  use  ordinary  skill  and  care  in  controll^ 
or  extinguishing  it.*  On  the  other  hand,  though  it  was  for  a  long 
time  a  disputed  question  whether  the  English  statutes  just  referred 
to  extended  to  cases  of  negligence,  yet  it  was  finally  settled  that  they 
did  not  extend  their  protection  to  fires  which  were  negligenUy  or 
knowingly  kindled,'  and  it  is  now  the  well  established  general  rule 
that  negligence  in  setting  out  a  fire  or  failing  to  prevent  its  spreading 
will  create  a  liability  to  those  injured  thereby,*  though  tiiere  are 

52  N.  W.  70,  30  A.  S.  B.  494;  Spaold-  Reichert,  8  Wis.  255,  76  Am.  Dee. 
ing  V.  Chicago,  etc.,  Ry.  Co.,  30  Wis.  237;  Brown  v.  Brooks,  85  Wis.  290, 
UO,  U  Am.  Bep.  550.  65   N.   W.   395,  21   L.B.A.   255   and 

Note:  Zl  LJtA..  256.  note;  Miller  v.  Neale,  137  Wis.  426, 

6.  Beckham  ▼.  Seaboard  Air  line  119  N.  W.  94^  129  A.  S.  B.  1077. 
By.,  127  Ga.  550,  56  S.  E.  638,  12       Notes:  123  A.  S.  B.  576;  1  Eng. 
Lil.A.(N.S.)  476;  Louisville,  etc.,  E.  Rul.  Cas.  208. 

Co.  V.  Nitsche,  126  Ind.  229,  26  N.  E.  7.  McNally  v.  Colwell,  91  Mich.  527, 
61,  22  A.  S.  B.  582,  9  L.B.A.  756;  52  N.  W.  70,  30  A.  S.  B.  494  and 
Brummit  t.  Fumess,  1  Ind.  App.  401,  note;  Lillibhdge  v.  McCann,  117  Mich. 
27  N.  E.  656,  60  A-  S.  B.  215;  De  84,  75  N.  W.  288,  72  A.  S.  R.  553, 
France  v.  Spencer,  2  Q.  Greene  (la.)  41  L.R.A.  381;  Hoffman  v.  King,  160 
462,  62  Am.  Dec  633;  Sweeney  v.  N.  Y.  618,  55  N.  E.  401,  73  A.  S.  B. 
Merrill,  38  Ran.  216,  16  Pae.  454,  6  716,  46  L.B.A.  672. 
A.  S.  B.  734;  Bnrbank  v.  Bethel  Steam  Note:  21  L.B.A.  266. 
Mill  Co.,  75  Me.  373,  46  Am.  Rep.  8.  Looisyille,  ete.,  R.  Co.  ▼.  Nitsche, 
400;  linn  v.  Barker,  106  Me.  339,  126  Ind.  229,  26  N.  E.  51,  22  A.  S. 
76  Atl.  700,  20  Ann.  Cas.  697;  Ken-  B.  582,  9  LJtA..  75«;  Bmmmit  v. 
driek  V.  Towle,  60  Mich.  363,  27  N.  Fumess,  1  Ind.  App.  401,  27  N.  E. 
W.  567,  1  A.  S.  B.  526;  McNally  v.  656,  50  A.  8.  B.  215;  Sweeney  ▼. 
Colwell,  91  Mich.  527,  52  N.  W.  70,  Menill,  38  Ean.  216,  16  Pac.  464, 
30  A.  S.  B.  494  and  note;  Day  v.  6  A.  S.  B.  734;  Leavitt  ▼.  Bangor, 
H.  C.  Akeley  Lumber  Co.,  54  Minn,  etc.,  B.  Co.,  89  Me.  509,  36  Atl.  998, 
622,  56  N.  W.  243,  23  L.EJl  513;  36  LJI.A.  382;  Hi^rins  v.  Dewey,  107 
Miller  t.  Martin,  16  Mo.  508,  67  Am.  Mass.  494,  9  Am.  Rep.  63;  McNally 
Dec.  242;  Hawkins  v.  CoUins,  89  Neb.  v.  Colwell,  91  Mich.  527,  52  N.  W. 
140,  131  N.  W.  187,  36  L.B.A.(N.S.)  70,  30  A.  S.  R.  494  and  note;  Ha^- 
194  and  note;  Panton  v.  Holland,  17  ins  t.  Collins,  89  Neb.  140, 131  N.  W. 
Johns.  (  N.  Y.)  92,  8  Am.  Dec.  369;  187,  36  LJl.A.(N,S.)  194;  Dorr  v. 
Losee  v.  Buchanan,  51  N.  Y.  476,  10  Harkness,  49  N.  J.  L.  671,  10  Atl. 
Am.  Rep.  623;  Consnlich  v.  Stanard  400,  60  Am.  Rep.  656;  Webb  t.  Rome, 
OU  Co.,  122  N.  Y.  118,  25  N.  E.  259,  etc.,  R.  Co.,  49  N.  Y.  420,  10  Am. 
19  A.  S.  R.  475;  Owen  v.  Cook,  9  Rep.  389;  Missouri  Pae.  Ry.  Co.  v. 
N.  D.  134,  81  N.  W.  285,  47  L.R.A.  Platxer,  73  Tex.  117,  11  S.  W  160,  . 
646;  Gregory  v.  Layton,  36  S.  C  93,  15  A.  S.  R.  771,  3  L.B.A.  639;  Jordan 
16  S.  E.  352,  31  A  8.  B.  867  and  v.  Wyatt,  4  Grat  (Va.)  151,  47  Am. 
note;  Missouri  Pac  By.  Co.  ▼.  Plat-  Dec.  720;  Vaughan  v.  Menlove,  3  Bing. 
ser,  73  Tex.  117,  11  S.  W.  160,  15  N.  Cas.  468,  4  Scott  244,  3  Hodges 
A.  S.  E.  771,  3  LJI.A.  639;  Fahn  v.  51,  1  Jur.  215,  6  L.  J.  C.  PI.  92,  18 
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anthoritiee  which  apparently  hold  that  in  an  action  for  the  loss  of 
property  destroyed  by  fire  communicated  from  another's  property,  it 
is  not  enough  to  aver  negligence  in  starting  the  fire,  but  there  must 
also  be  an  averment  of  negligence  in  permitting  it  to  escape.*  So,  if 
by  reason  of  the  fall  of  a  building  fire  is  communicated  to  an  adjoin- 
ing building,  the  owner  of  the  fallen  building  may  be  liable  for  the 
injuries  thereby  caused.**  In  the  case  of  a  trespasser  on  property 
it  has  been  held  that  the  wrongdoer  is  responsible  for  the  damage 
resulting  from  the  building  of  A  fire  by  him,  regardless  of  the 
degree  of  care  used.**  The  existence  or  absence  of  negligence  on  the 
part  of  the  defendant  is  generally  a  question  of  fact  for  the  jury, 
under  propear  instructions  from  the  court,**  and  the  violation  by 
the  defendant  of  a  statute  or  municipal  ordintmce  is  not  usually 
deemed  negligence  in  law  for  which  he  is  liable.** 

2.  Liability  for  Acts  of  Others. — The  liability  of  a  person  for  the 
acts  of  others  in  setting  out  fife  depends  upon  the  same  principles 
which  govern  generally  in  attempts  to  hold  one  person  liable  for  the 
acts  of  others.**  Thus  the  rule  is  well  established  that  a  principal  or 
master  is  liable  to  a  third  person  for  damage  caused  by  a  fire  started 
by  his  agent  or  servant  when  the  latter  is  acting  within  the  scope 
of  his  employment,**  even  though  in  violation  of  instructions,**  but 
he  is  not  liable  where  the  act  is  not  within  the  scope  of  the  employ- 
ment,*' end  the  fire  is  started  for  the  private  purpose  of  the  agent  or 
servant;  **  as,  for  instance,  where  a  servant  kindles  a  fire  for  the  pur- 
pose of  cooking  or  wanning  bis  food,**  drying  his  clothes,  etc.,  unless 

Eiw.  Rnl.  Cas.  715  and  note;  Smith  W.  578,  Ann.  Caa.  1914A  1097  and 

T.  London,  etc.,  B.  Co.,  L.  B.  6  C.  P.  note;  Morier  ▼.  St.  Patil,  etc.,  B.  Co., 

14,  40  L.  J.  C.  PL  21,  23  L.  T.  N.  31  Miun.  351,-  17  N.  W.  952,  47  Am. 

S.  678,  19  W.  B.  230,  18  Eng.  Bnl.  Rep.  793;  Marlowe  v.  Bland,  154  N. 

Cas.  726.  C.  140,  69  S.  E.  752,  47  L.R.A.(N.S.) 

Notes:  62  A.  S.  B.  443;  64  A.  S.  1116  and  note;  Shafer  t.  Lacock,  168 

B.  820;  21  LJt.A.  256.         '  Pa.   St.  497,  32  AtL  44,  29  LjR.A. 

9.  Brummit  v.  Fomess,  1  Lid.  App.  254. 

401,  27  N.  E.  656,  50  A.  S.  B.  215.  16.  Seybold  t.  Eide,  164  la.  128» 

Note:  21  LJI.A.  257.  134  N,  W.  678,  Ann.  Caa.  1914A  1097 

10.  Note:  34  L.B.A.  663.  and  note;  Marlowe  ▼.  Bland,  154  N. 

11.  Wyant  v.  Grouse,  127  Mich.  158,  C.  140,  69  S.  E.  752,  47  LJI.A.  (N.S.) 
86  N.  W.  527,  53  L.BA.  626.  See  1116  and  note.  See  Mastxb  akd  Skbv- 
generally,  Tbbspass.  ant;  Principal  and  Agent. 

12.  See  infra,  par.  15.  17.  McLaughlin  v.  Qoqnet  Tie,  etc, 

13.  Burbank  v.  Bethel  Steam  Mill  Co.,  119  Minn.  454,  138  N.  W.  434, 
Co.,  75  Me.  373,  46  Am.  Rep.  400;  49  L.B.A.(N.S.)  544  and  note;  Mar- 
Cook  V.  Johnston,  58  Mich.  437,  25  lowe  v.  Bland,  154  N.  C.  140,  69  S. 
N.  W.  388,  55  Am.  Bop.  703.  See  E.  752,  47  LJa.A.(N.S.)  1116  and 
generally,  Nxguqenoe.  note. 

14.  Note:  21  LJIA.  259.  18.  Note:  Ann.  Cas.  1914A  1102. 

15.  Johnson  v.  Barber,  6  Oilman  19.  Morier  v.  St.  Paul,  etc.,  B.  Co., 
(111.)  425,  50  Am.  Dec.  416  and  note;  31  Minn.  351,  17  N.  W.  952,  47  Am. 
Seybold  v.  Eisle,  164  la.  128,  134  N.  Bep.  793;  McLaughlin  v.  Cloqnet,  Tie, 
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the  fire  is  permitted  to  bum  for  an  unreusonable  length  of  time,  so 
that  the  master  is  chargeable  with  negligence  in  that  respect.*"  Nor 
is  the  master  liable  where  the  servant  sets  fire  to  the  premises  to 
destroy  evidence  of  a  crime.*  The  rule  exempting  the  owner  of  real 
property  from  liability  for  injuries  caused  by  the  negligence  of  an 
independent  contractor  applies  to  a  case  of  damage  by  fire  re-sulting 
from  the  work  of  such  contractor,'  subject  to  the  usual  limitations 
that  the  thing  contracted  to  be  done  is  not  inherently  dangerous, 
and  not  unlawful  or  per  se  a  nuisance.'  It  has  been  held,  however, 
that  a  sou,  not  of  full  age,  undertaking  to  do  work  for  his  father, 
cannot  be  regarded  as  an  independent  contractor,  in  such  a  sense 
as  to  shield  the  father  from  liability,  and  that  the  father  is  respon- 
sible for  the  consequences  of  fire  set  out  by  the  son,  although  the 
latter  had  a  contract  with  the  father  to  clear  certain  land  at  a  speci- 
fied price,  and  the  fire  was  set  in' the  fulfilment  of  the .  contract.* 
3.  Measure  of  Diligence  Required. — Generally  epoaking,  the  meas- 
ure of  diligence  which  is  necessary  to  free  one  who  sets  fire  on  his 
own  premises  from  liability  for  the  damages  resulting  from  its  spread, 
is  that  of  ordinary  or  reasonable  care  and  diligence.'    He  is  bound 

etc.,  Co.,  119  Minn.  454,  138  N.  W.  note;  Carlton  County  Farmers'  Mut. 

434,  49  L.R.A.(N.S.)  544  and  note.       Fire  Ins.  Co.  v.  Foley  Bros.,  117  Minn. 

20.  Note:  49  L.R.A.(N.S.)   545         69,  134  N.  W.  309,  38  L.R.A.(N.S.) 

1.  Note:  Ann.  Cas.  1914A  1103.  •      175   and   note;    Thomas   v.    Hammer 

2.  St.  Louis,  etc.,  R.  Co.  v.  Yonley,  Lumber  Co.,  163  N.  C.  351,  69  S.  E. 
53  Ark.  503,  13"  S.  \V.  333,  14  S.  W.  275,  32  L.R.A.(N.S.)  684. 

800,  9  L.R.A.  604  and  note;  St.  Louis,  Note:  65  L.R.A.  654. 

etc.,  R.  Co.  V.  Madden,  77  Kan.  80,  4.  Teagarden  v.  McLaughlin,  86  Ind. 

93  Pac.  586,  17  L.R.A.  (N.S.)  788  and  476,   44   Am.   Rep.   332.     See   Inde- 

note;  Eaton  v.  European,  etc.,  R.  Co.,  pendent  Contractors. 

59  Me.  520,  8  Am.  Rep.  430 ;  Burbank  6.  DeFrance  v.  Spencer,  2  G.  Greene 

V.  Bethel  Steam  Mill  Co.,  75  Me.  373,  (la.)  462.  52  Am.  Dec.  533;  Sweeney 

46  Am.  Rep.  400;  Leavitt  v.  Bangor,  v.  Merrill,  .38  Kan.  216,  16  Pac.  4.54, 

etc.,  R.  Co.,  89  Me.  509,  36  Atl.  998.  5  A.  S.  R.  734;  American  Ice  Co.  v. 

36  L.R.A.  382:  Rogers  v.  Parker,  159  South  Gardiner  Lumber  Co.,  107  Me. 

Mich.  278,  123  N.  W.  1109,  18  Ann.  494,  79  Atl.  6.  32  L.R.A.(N.S.)  1003 

Cas.  7.53   and  note,   34  L.R.A. (N.S.)  and  note;  Kendriok  v.  Towlc,  60  Mith. 

958;   Wright  v.  Holbrook,  52  N.  H.  363,  27  N.  W.  667,  1  A.  S.  R.  626; 

120,   13   Am.   Rep.   12;    Ferguson   v.  Montgomery    v.    Muskegon    Booming 

Hubbell,  97  N.  Y.  507,  49  Am.  Rep.  Co.,  88  Mich.  633,  50  N.  W.  729,  26 

544.  A.  S.  R.  308  and  note;  Dav  v.  H.  C. 

Notes:  76  A.  S.  R.  420;  65  L.R.A.  Akelev  Lumber  Co.,  54  Miiin.  .522,  56 

654;  Ann.  Cas.  1913D  1178.  N.  W.  243,  23  L.R.A.  513;  Hawkins 

3.  St.  Louis,  etc.,  R.  Co.  v.  Madden,  v.  Collins,  89  Neb.  140,  131  N.  W. 
77  Kan.  80,  93  Pac.  586,  17  L.R.A.  187,  36  L.R.A. (N.S.)  194  and  note; 
(N.S.)  788  and  note;  Rogers  v.  Park-  Sosulioh  v.  Standard  Oil  Co.,  122  N. 
er,  159  Mich.  278,  123  N.  W.  1109,  Y.  118,  25  N.  E.  259,  19  A.  S.  R. 
18  Ann.  Cas.  763  and  note,  34  L.R.A.  476;  Baird  v.  Chambers,  16  N.  D.  618, 
(N.S.)  956;  Inglis  v.  Millersburg  109  N.  W.  61.  125  A.  S.  R.  620.  6 
Driving  Ass'n,  169  Mich.  311,  136  N.  L.R.A.(N.S.)  882  and  note;  Mahaffey 
W.  443,  Ann.  Cas.  1913D  1174  and  v.  J.  L.  Rumbargei-  Lumber  Co.,  61 
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to  put  forth  such  reasonable  eflfort  to  prevent  the  fire  endangering  his 
neighbors  as  a  man  of  ordinary  prudence  would  put  forth  who  was 
actuated  by  a  proper  regard  for  his  neighbor's  rights  and  safety ;  • 
and  one  who  sets  out  a  fire  without  taking  such  precautions  as  a  rea- 
sonable man  should  to  prevent  it  from  spreading  to  his  neighbor's 
premises  is  guilty  of  such  negligence  as  will  render  him  liable  for 
the  resultant  damages.'  The  belief  of  the  one  who  seta  the  fire  at 
the  time  of  setting  it,  as  to  whether  it  is  safe  or  not,  is  not  a  proper 
measure  or  test  of  the  question  of  negligence.*  What  will  constitute 
reasonable  and  ordinary  care  must  necessarily  vary  with  the  particular 
circumstances,  but  in  every  instance  care  commensurate  with  the 
danger  and  risk  reasonably  to  be  apprehended  must  be  used,*  and 
one  who  employs  the  element  of  fire  for  any  purpose  under  circum- 
stances which  render  it  especially  dangerous  to  others  is  held  to  the 
exercise  of  more  care  and  caution  than  is  one  who  employs  the  same 
element  for  a  less  dangerous  purpose.*"  Thus  a  person  engaged  in 
manufacturing,  or  who  employs  fire  for  the  purpose  of  generating 
steam  as  a  propelling  power,  or  for  any  other  purpose,  under  circum- 
stances which  make  it  especially  dangerous  to  others,  is  bound  to 
use  at  least  such  ordinary  care  and  skill  as  a  reasonable,  prudent 
man  would  exercise  under  the  circumstances  to  prevent  fire  upon  his 
own  premises,  and  to  prevent  it  from  spreading  to  the  property  of 
others  in  case  it  accidentally  starts  on  the  premises  where  it  is  first 
used  for  generating  steam.  A  failure  to  exercise  such  care  is  negli- 
gence, and  creates  liability  for  injury  to  or  destruction. of  neighboring 
property  caused  thereby.**  So  it  has  been  further  held  in  a  number 
of  instances  that  a  person  who,  in  generating  steam  by  means  of  fire, 
also  uses  chimneys  or  smoke-stacks  to  convey  the  smoke,  sparks,  and 
cinders  away  from  the  fire  mast  also  exercise  a  high  degree  of  care 
in  providing  the  latest  and  best  appliances  in  general  use  to  prevent 
the  conveyance  of  fire  by  means  of  sparks  or  cinders  to  other  prop- 
erty ;  otherwise  he  is  guilty  of  negligence,  and  must  respond  in  dam- 
ages.** To  operate  a  mill  or  factory  without  any  appliances  or  means 
at  all  to  extinguish  fires,  has  been  held  to  be  negligence,  as  matter 

W.  Va.  571,  56  S.  E.  893,  8  L.R.A.  401,  27  N.  E.  656,  50  A.  S.  R.  215; 

(N.S.)  1263;  Miller  v.  Neale,  137  Wis.  Kendrick  v.  Towle,  60  Midi.  363,  27 

426, 119  N.  W.  94,  129  A.  S.  R.  1077.  N.  W.  567,  1  A.  S.  B.  526. 

See  generally  Negligence.  Note:  36  L.R.A. (N.S.)  196. 

6.  Baird  v.  Chambers,  15  N.  D.  618,  10.  Day  v.  H.  C.  Akeley  Lumber 
109  N.  W.  61,  125  A.  S.  R.  620,  6  Co.,  54  Minn.  522,  56  N.  W.  243,  23 
L.R.A.(N.S.)  882  and  note;  MeCuUy  L.R.A.  513. 

V.  Clarke,  40  Pa.  St.  399,  80  Am.  Dec.  11.  McNallv   v.    Colwell,   91    Mich. 

584.  527,  52  N.  W.  70,  30  A.  S.  R.  494. 

7.  Hawkins  v.  Collins,  89  Neb.  140,  12.  Gagg  v.  Vetter,  41  Ind.  228,  13 
131  N.  W.  187,  36  L.R.A.(N.S.)  194.  Am.  Rep.  322. 

8.  Note:  21  L.R.A.  258.  Notes:  30  A.  S.  R.  606;  32  L.R.A. 

9.  Brummit  v.  Furness,  1  Ind.  App.  (N.S.)   1005,  1006. 
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of  law.**  In  determining  the  question  whether  a  person  in  starting 
a  iire  on  his  own  land  exercised  such  care,  caution,  and  diligence  as 
a  prudent  and  reasonable  man  would  have  exercised  under  the  same 
circumstances,  an  important  factor  to  be  taken  into  consideration  is 
whether  there  was  at  the  time  a  wind  which  was  reasonably  calcu- 
lated to  spread  fire.**  It  has  also  generally  been  considered  that  the 
condition  of  the  season  as  to  dryness  is  an  important  element  in 
determining  whether  a  person  exercised  proper  care  in  starting  a 
fire  on  his  own  land.** 

4.  Application  of  Doctrine  of  Proximate  Cause  Generally. — In  deter- 
mining the  existence  of  liability  for  damages  caused  by  fires  the 
question  in  every  case  is  whether  or  not  the  original  fire  was  the 
proximate  cause  of  the  loss.**  Although  in  England  it  has  been 
^aid  that  whether  or  not  a  reasonable  man  would  have  anticipated 
the  result  is  not  the  true  test  of  defendant's  liability,*'  yet  the  gen- 
eral rule  is  to  the  effect  that  the  defendant  will  be  held  responsible 
if  the  loss  is  a  natural  result  of  his  carelessness  which  might  have 
been  foreseen  by  a  reasonable  person,  but  will  not  be  liable  for  any 
injuries  which  could  not  have  been  foreseen  or  expected  as  a  result 
of  his  negligence  or  misconduct.*^    While  there  is  practical  accord 

IS.  McNally   v,    ColweU,   91   Mich.  7,  11  C.  C.  A.  253,  27  L.R.A.  583; 

527,  52  N.  W.  70,  30  A.  S.  R.  494.  The  Santa  Rita,  176  Fed.  890,  100  C. 

14.  Linn  v.  Barker,  106  Me.  339,  76  C.  A.  360,  30  L.R.A.(N.S.)  1210; 
Atl.  700,  20  Ann.  Cas.  697  and  note;  Clark  v.  Wallace,  51  Colo.  437,  118 
^larvin  v.  Chicago,  etc.,  R.  Co.,  79  Pac.  973,  Ann.  Caa.  1913B  349;  Bene- 
Wis.  140,  -47  N.  W.  1123,  11  L.R.A.  diet  Pineapple  Co.  v.  Atlantic  Coast 
506;  Miller  v.  Neale,  137  Wis.  426,  Line  R.  Co.,  55  Fla.  514,  46  So.  732, 
119  N.  E.  94,  129  A.  S.  R.  1077.  20  L.R.A.(N.S.)  92  and  note;  Beck- 

15.  Louisville,  etc.,  R.  Co.  v.  Nitsche,  ham  v.  Seaboard  Air-Line  R.  Co.,  127 
126  Ind.  229,  26  N.  E.  51,  22  A.  S.  R.  Ga.  550,  56  S.  E.  638, 12  L.R.A.(N.S.) 
582,  9  L.RA.   756.  476;  Fent  v.  Toledo,  etc.,  R.  Co.,  59 

Notes:  123  A.  S.  B.  577;  20  Ann.  111.  349,  14  Am.  Rep.  13;  Gagg  v. 
Cas.  701,  702.  Vetter,  41  Ind.  228,  13  Am.  Rep.  322; 

16.  Beckham  v.  Seaboard  Air-Line  Pennsylvania  Co.  v.  Whitlook,  99  Ind. 
R.  Co.,  127  Ga.  550,  56  S.  E.  638,  16,  50  Am.  Rep.  71;  Sweeney  v.  Mer- 

12  L.R.A.(N.S.)  476;  Clemens  v.  Han-  rill,  38  Kan.  216,  16  Pac.  454,  5  A. 
nibal,  etc.,  R.  Co.,  53  Mo.  366,  14  S.  R.  734;  Burbank  v.  Bethel  Steam 
Am.  Rep.  460;  Adams  v.  Young,  44  Mill  Co.,  75  Me.  373,  46  Am.  Rep. 
Ohio  St.  80,  4  N.  E.  599,  58  Am.  400;  Stone  v.  Boston,  etc,  R.  Co.,  171 
Rep.  789;  Hoag  v.  Lake  Shore,  etc.,  Mass.  536,  51  N.  E.  1,  41  L.R.A.  794; 
R.  Co.,  85  Pa.  St.  293,  27  Am.  Rep.  Lillibridge  v.  McCann,  117  Mich.  84, 
653;  Anderson  v.  Miller,  96  Tenn.  35,  75  N.  W.  288,  72  A.  S.  R.  553,  41 
33  S.  W.  615,  54  A.  S.  R.  812,  31  L.R.A.  381;  Clemens  v.  Hannibal,  etc., 
L.R.A.  604;  Miller  v.  Neale,  137  Wis.  R.  Co.,  53  Mo.  366, 14  Am.  Rep.  460; 
426, 119  N.  W.  94,  129  A.  S.  R.  1077.  Hoffman  y.  King,  160  N.  Y.  618,  55 

Notes:  30  A.  S.  R.  507;  21  L.R.A.  N.  E.  401,  73  A.  S.  R.  715  and  note, 

259.    And  see  Proximate  Cause.  46  L.R.A.  672;  Bowers  v.  East  Ten- 

17.  Note:  21  L.R.A.  260.  nessee,  etc.,  R.  Co.,  144  N.  C.  684,  57 

18.  Goodlandcr  Mill  Co.  v.  Standard  S.  E.  453,  12  L.R.A.(N.S.)  446;  Owen 
Oil  Co.,  63  Fed.  400,  24  U.  S.  App.  v.  Cook,  9  N.  D.  134,  81  N.  W.  285, 
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among  the  courts  that  the  hability  of  one  setting  a  fire  extends  to 
all  the  proximate  results  of  the  act,*"  and  that  such  liability  ceases 
as  soon  as  an  independent  eflicnent  cause  intervenes  between  the  orig- 
inal act  and  the  loss  for  which  the  damage  is  sought,*"  yet,  as  in 
other  cases  of  proximate  i-aufe  when  the  attempt  Ls  made  to  ascer- 
tain which  it  is  and  whether  or  not  thei-e  is  an  intervening  cause, 
there  is  no  little  diversity  of  opinion.*  According  to  the  weight  of 
authority,  the  fact  that  the  fire  which  burned  plaintiff's  property 
was  communicated  from  the  burning  of  other  intervening  property, 
does  not  relieve  defendant  from  liability  *  even  though  the  property 
is  that  of  a  third  person,*  and  the  causal  connection  will  only  cease 
when,  between  the  negligence  and  the  damage,  an  object  is  interposed 
which  would  have  prevented  the  injury  if  due  care  had  been  taken.* 
In  a  few  instances  the  courts  have  attempted  to  limit  the  liability  in 
the  case  of  buildings  destroyed  by  fire  to  the  first  building  burned, 
and  arbitrarily  to  determine  that  the  fire  was  not  the  proximate  cause 
of  any  loss  beyond  that,  by  holding  that  there  is  no  liability  for  the 
burning  of  a  building  to  which  fire  is  communicated  from  the  first 
building  set  on  fire."    And  it  has  also  been  held  that  if  a  person 

47  L.R.A.  646;  Pennsylvania  R.  Co.  Ann.  Cas.  210;  Billman  v.  Indianapo- 

v.  Hope,  80  Pa.  St.  373,  21  Am.  Rep.  Us,  etc.,  R.  Co.,  76  Ind.  166,  40  Am. 

100;  Hoag  v.  Lake  Shore,  etc.,  R.  Co.,  Rep.  230;   McKenna  v.  Baessler,  86 

85   Pa.    St.  293,  27   Am.   Rep.   653;  la.  197,  53  N.  W.  103,  17  L.R.A.  310; 

Lehigh  Valley  R.  Co.  v.  McKeen,  90  Kansas  City,  etc.,  R.  Co.  v.  Blaker, 

Pa.   St.   122,  35  Am.   Rep.   644  and  68  Kan.  244,  75  Pac.  71,  1  Ann.  Cas. 

note;  Haverly  v.  State  Line,  etc.,  R.  883,  64  L.R.A.  81;  Hart  v.  Western 

Co.,  135  Pa.  St.  50,  19  Atl.  1013,  20  R.   Corp.,   13   Mete.    (Mass.)    99,   46 

A.   S.   R.  848  and  note;   Behling  v.  Am.  Dec.  719  and  note;  Phillips  v. 

Southwest   Pennsylvania   Pipe   Lines,  Durham,  etc.,  R.  Co.,  138  N.  C.  12, 

160  Pa.  St.  359,  28  Atl.  777,  40  A.  50  S.  E.  462,  3  Ann.  Cas.  384  and 

S.  R.  724  and  notej  St.  Louis,  etc.,  note;  Hardy  v.  Hines  Bros.  Lumber 

R.  Co.  V.  McKinsey,  78  Tex.  298,  14  Co.,  160  N.  C.  113,  75  S.  E.  855,  42 

8.  W.  645,  22  A.  S.  R.  54.  L.R.A. (N.S.)  759  and  note;  Adams  ▼. 

Note:  5  A.  S.  R.  737.  Young,  44  Ohio  St.  80,  4  N.  E.  599, 

19.  Beckham  v.  Seaboard  Air-Line  58  Am.  Rep.  789;  Kellogg  v.  Chicago, 
R.  Co.,  127  Ga.  550,  56  S.  E.  638,  12  etc.,  R.  Co.,  26  Wis.  223,  7  Am.  Rep. 
L.R.A.(N.S.)  476;  Delaware,  etc.,  R.  69. 

Co.  V.  Salmon,  39  N.  J.  L.  299,  23  Notes:  52  Am.  Rep.  157;  30  A  S. 

Am.  Rep.  214.  R.  504-507;  36  A.  S.  R.  824;  21  L.RA. 

Note:  21  L.R.A.  259.  260;  36  L.R.A. (N.S.)  197. 

20.  The  Santa  Rita,  176  Fed.  890,  S.  Louisville,  etc.,  R.  Co.  v.  Nitsche, 
100  C.  C.  A.  300,  30  L.R.A.(N.S.)  126  Ind.  229,  26  N.  E.  51,  22  A.  S.  R. 
1210;  Clark  v.  Wallace,  51  Colo.  437,  582,  9  L.R.A.  750. 

118  Pae.  973,  Ann.  Cas.  1913B  349;  4.  Note:  30  A.  S.  R.  505. 

Leavitt  v.  Bangor,  etc.,  R.  Co.,  89  Me.  6.  Rvan  v.  New  York  Cent.  R.  Co., 

509,  36  Atl.  998,  36  L.R.A.  382.  35  N.  Y.  210,  91  Am.  Dec.  49;  Penn- 

Note:  21  L.R.A.  259.  sylvania  R.  Co.  v.  Kerr,  62  Pa.  St. 

1.  Note:  21  L.R.A.  259.  See  gen-  353,  1  Am".  Rep.  431.  And  see  Penn- 
erally,  Proximate  Cause.  sylvania  Co.  v.  Whitlock,  99  Ind.  16, 

2.  Florida    East    Coast    R.    Co.    v.  59  Am.  Rep.  71. 
Welch,  53  Fla.  145,  44  So.  250,  12  Note:  21  L.R-A..  260. 
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lights  a  fire  upon  hie  own  premises,  on  which  he  has  maintained 
inflammable  material  extending  to  his  neighbor's  lands,  and  the  fiie, 
fed  by  this  material,  spreads  upon  abutting  lands,  the  damage  is 
the  proximate  result  of  the  act  and  a  liability  exists;  but  this  is  the 
limit,  and  if  the  fire  once  set  runs  across  the  lines  of  an  abutting 
owner,  and  upon  the  lands  of  other  proprietors,  the  damage  caused 
to  the  latter  is  the  remote  result  of  starting  the  fire,  and  the  one 
who  started  it  is  not  answerable  for  such  damage.*  Other  decidons, 
however,  in  these  same  states  have  laid  down  the  doctrine  ^at  where 
the  destruction  of  plaintiff's  property  was  to  be  anticipated  from  the 
moment  tiie  fire  started  and  was  a  natural  and  direct  effect  of  such 
fire,  the  fact  that  the  property  of  a  third  person  intervened  between 
the  fire  and  plaintiff's  property  which  burned  first,  and  communi- 
cated the  fire  to  it,  will  not  render  the  starting  of  the  fire  so  remote, 
as  a  cause  of  plaintiff's  damage,  that  it  will  relieve  the  one  who  started 
the  fire  from  liability  therefor.^  The  liability  of  the  defendant  is 
not  necessarily  affected  by  the  distance  of  the  plaintiff's  property 
from  the  point  where  the  fire  started,*  and  the  mere  fact  that  the 
fire  before  causing  the  loss  complained  of  crosses  an  intervening  street, 
road,  ditch,  or  field,  will  not  break  the  connection  so  as  to  relieve 
the  one  starting  such  fire,  from  liability,*  Nor  will  the  fact  that 
the  fire  has  traveled  over  considerable  space  and  been  revived  by  a 
wind  after  having  apparently  gone  out  before  doing  the  damage, 
relieve  from  liability.**  So  dso  it  has  been  held  that  the  fact  that 
some  days  intervened  between  the  kindling  of  the  fire  and  the  time 
that  it  spread  to  the  plaintiff's  premises  did  not  of  necessity  break 
the  causal  connection  between  the  defendant's  negligence  and  the 
destruction  of  the  plaintiff's  property.**    The  destruction  of  property 

6.  Hoffman  v.  King,  160  N.  Y.  618,  R.  607;   21  L.R.A.  261;   42  LJI.A. 
65  N.  E.  401,  73  A.  S.  R.  716,  46  (N.S.)  760;  3  Ann.  Gas.  386. 
L.Rjk..  672.  9.  Toledo,  etc.,  R.  Co.  v.  Pindar, 

7.  O'Neill  ▼.  New  York,  etc.,  R.  Co.,  53  111.  447,  5  Am.  Rep.  57;  LouiB- 
115  N.  Y.  579,  22  N.  E.  217,  5  L.R.A.  ville,  etc.,  R.  Co.  v.  Nitsche,  126  Ind. 
591;  Pennsylvania  R.  Co.  v.  Hope,  229,  26  N.  E.  61,  22  A.  S.  R.  682,  9 
80  Pa.  St.  373,  21  Am.  Rep.  100.  L.R.A.  750;  McKenna  v.  Baessler,  86 
And  see  Adams  v.  Young,  44  Ohio  St.  la.  197,  53  N.  W.  103,  17  L.R.A.  310; 
80,  4  N.  £.  599,  58  Am.  Rep.  789  and  Perley  v.  Eastern  R.  Co.,  98  Illaaa. 
note.  414,  96  Am.  Dee.   645. 

Note:  6  Am.  Rep.  599,  600.  Note:  21  L.R.A.  261. 

8.  Atchison,  etc.,  R.  Co.  v.  Stanford,  10.  Poeppeia  v.  Missouri,  ete.,  R. 
12  Kan.  354, 15  Am.  Rep.  362;  Hardy  Co.,  67  Mo.  715,  29  Am.  Rep.  518; 
T.  Hines  Bros.  Lumber  Co.,  160  N.  Missouri  Pae.  R.  Co.  v.  Callers,  81 
C.  113,  75  S.  E.  855,  42  L.R.A.(N.S.)  Tex.  382, 17  S.  W.  19, 13  L.RJL.  642. 
759  and  note;  Adams  v.  Young,  44  11.  Hawkins  v.  Collins,  89  Neb.  140. 
Ohio  St.  80,  4  N.  E.  599,  58  Am.  131  N.  W.  187,  36  L.R.A.(N.S.)  194; 
Rep.  789;  Atkinson  v.  Goodrich  Hardy  v.  Hines  Bros.  Lumber  Co.,  160 
Transp.  Co.,  60  Wis.  141,  18  N.  W.  N.  C.  113,  75  S.  E.  855,  42  LJIA. 
764,  50  Am.  Rep.  352.  (N.S.)  769  and  not«. 

Notes:  50  Am.  Rep.  81;  30  A.  8. 
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by  a  back  fire  kindled  to  fight  an  approachijpg  fire  which  would 
surely  have  destroyed  the  property  if  ^e  back  fire  had  not  been  sat 
must  be  regarded  as  caused  by  the  original  fire,  and  the  liability  of 
the  person  who  is  responsible  for  such  fire  ia  not  affected  by  the  back 
fire.^'  Generally  speaking  the  question  whether  the  negligent  ad 
or  misconduct  of  the  one  setting  the  fire  was  the  proximate  caujse  of 
the  loss  is  for  the  jury,  under  proper  instructions  from  the  court.** 
5.  Conditions  or  Forces  of  Nature  as  Independent  Efficient  Causes. — 
In  applying  the  doctrine  of  proximate  and  remote  cause  as  determin- 
ing the  liability  for  injuries  by  fire,  the  common  conditions  or  forces 
of  nature,  such  as  ordinary  wind,  cold,  heat,  and  the  like,  that  are 
usual  at  the  time  and  place  and  under  the  circumstances,  and  that 
reasonably  should  have  been  expected  or  foreseen  as  probable  to  occur, 
are  not,  in  general,  independent,  efficient  causes,  when  they  affect 
or  operate  upon  a  negligent  act  or  omission  in  causing  a  result.  Those 
who  are  negligent  are  held  in  law  to  know  the  usual  effect  of  ordi- 
nary natural  conditions  and  forces  upon  a  negligent  act  or  omission, 
and  to  have  contemplated  the  appearance  and  the  effect  of  such  con- 
ditions and  forces  upon  their  negligence  or  upon  its  proximate  results, 
and  to  be  liable  in  damages  for  the  natural  and  probable  proximate 
results  of  the  negligence.**  A  large  number  of  cases  involving  the 
question  of  weather  conditions  as  an  independent,  efficient,  interven- 
ing cause  have  to  do  with  a  wind  which  facilitates  the  spread  of  s 
fire  which  has  been  negligently  started,  and  it  ia  generally  held  that 
an  ordinary  wind,  even  though  it  is  a  high  wind,  cannot  be  considered 
as  an  independent,  intervening  cause,*'  nor  is  a  mere  change  in  the 
direction  of  the  wind  usually  so  considered.*'  Where,  however,  the 
wind  is  extraordinary  and  unusual,  some  cases  hold  that  it  so  breaks 
the  causal  connection  between  the  negligent  act  and  the  resulting  loss 
as  to  relieve  the  defendant  from  the  effects  of  his  negligence.*'    In 

12.  McKenna  v.  Baessler,  86  la.  197,  61  W.  Va.  671,  56  S.  E.  893,  8  Ii.B.A. 

53  N.  W.  103,  17  L.R.A.  310.  (N.S.)  1263;  KeU<^g  v.  Chicago,  etc, 

IS.  See  infra,  par.  15.  And  aee  B.  Co.,  26  Wis.  223,  7  Aia.  Rep.  69. 
Pboxihats  CAUsa  Notes:  52  Am.  Rep.  157;  36  A.  S. 

14.  Benedict  Pineapple  Co.  v.  At-  R.  824;  20  LJl.A.(N.S.)  92;  20  Ann. 
lantic  Coast  Line  R.  Co.,  65  Fla.  514,  Cas.  703. 

46  So.  732,  20  L.R.A.(N.S.)  92  and  16.  Florida  East  Coast  R.  Co.  t. 
note;  Kellogg  v.  Chicago,  etc.,  B.  Co.,  Welch,  63  Fla.  145,  44  So.  250,  12 
26  Wis.  223,  7  Am.  Rep.  69.  Ann.  Cas.  210;  Poeppexs  v.  Missouri, 

15.  Benedict  Pineapple  Co.  v.  At-  etc.,  R.  Co.,  67  Mo.  715,  29  Am.  Rep. 
lantie  Coast  Line  R.  Co.,  56  Fla.  614,  518.  But  see  Read  v.  Nichols,  118 
46  So.  732,  20  L.R.A.(N.S.)  92  and  N.  T,  224,  23  N.  E.  468,  7  L.R.A. 
note;  Louisyille,  etc.,  R.  Co.  ▼.  Nitsehe,  130. 

126  Ind.  229,  26  N.  E.  51,  22  A.  S.  R.       Note:  20  L.R.A.(N.S.)  92. 
582,  9  L.R.A.  750;  Lillibridgo  v.  Mc-       17.  Fent  v.  Toledo,  etc.,  R.  Co.,  69 
Cann,  117  Mich.  84,  75  N.  W.  288,  111.  349, 14  Am.  Rep.  13  <  Pennsylvania 
72  A.  S.  R.  553,  41  L.R.A.  381;  Ma-  Co.  v.  Whitlock,  99  Ind.  16,  60  Am. 
haffey  v.  J.  L.  Rumbarger  Lumber  Co..   Rep.   71 ;   Louisville,  etc.,  R.   C«.  ▼. 

948 


Digitized  by 


Google 


11  E.  C.  L.  FIRES  f  « 

some  caaes  it  has  been  held  that  the  question  whether  the  wind  was  ao 
indq)endent,  efficient,  intervening  cause  was  a  question  for  \i»  jury.** 
With  regard  to  whether  the  discharge  of  oil  into  streams,  bays,  or  har- 
bors is  the  proximate  cause  of  fires  resulting  from  the  ignition  of  such 
«il,  the  few  cases  in  which  this  question  has  arisen  are  not  in  harmony. 
Some  courts  hold  that  the  water  is  an  intervening  agency  sufficiently 
isdq>endent  and  powerful  to  constitute  a  new  force,  without  which  the 
injury  might  not  have  happened,  and  that  it  causes  a  sufficient  break 
in  the  chain  of  causation  to  relieve  the  defendant  from  Uability.** 
Other  authorities,  however,  take  the  view  that  as  an  agency  for  the 
transmission  of  burning  oil,  water  is  just  as  certain  and  effectual  in 
its  operations  as  the  wind  in  carrying  flame  or  a  spark,  or  combustible 
matter  in  spreading  a  fixe,  and  that  in  keeping  up  the  continuity 
between  cause  and  effect  it  may  be  just  as  certain  and  effectual  ia 
its  operation  as  any  other  material  force." 

6.  Injuries  Received  in  Attempting  to  Protect  Property  from  Fire. — 
According  to  some  authorities  the  attempt  to  put  out  a  fire,  or  ta 
save  property,  is  in  itself  the  proximate  cause,  and  the  original  n^i- 
gent  act  in  setting  out  a  fire  the  remote  cause,  of  any  injury  that 
the  plaintifif  may  receive  while  engaged  in  the  attempt,  entirely  regard- 
less of  the  fact  that  he  may  have  acted  in  a  reasonably  careful  man- 
ner.* The  reasoning  underlying  this  view  is  that  while  the  defendant 
should  have  anticipated  that  its  negligence  would  endanger  the  prop- 
erly of  the  plaintiff,  and  that  plaintiff,  and  perhaps  others,  would 
attempt  to  extinguish  the  fire  and  thereby  save  the  property,  it  could 
not  have  anticipated  that  in  this  attempt  anyone  would  bis  injured. 
It  might  have  anticipated  such  an  event  in  case  of  negligence  on 
the  part  of  the  person  injured  by  the  flames;  but  no  one  is  bound 
to  act  in  such  case  upon  the  theory  that  parties  who  may  possibly 
be  affected  by  bis  conduct  will  be  injured  through  their  own  i^egli- 

Nitadie,  126  Ind.  229,  26  N.  E.  81,      M.  Hoag  v.  Lake  Bhon,  etc,  R.  Co, 
22  A.  8.  R.  682,  9  L.BJI.  750;  Sweeney  85  Pa.  St.  293,  27  Am.  Bep.  653. 
T.  Merrill,  38  Kan.  218,  16  Pae.  454,      Note:  30  IiJl.A.(N.S.)  1210. 
6  A.  8.  R.  734;  MiUer  v.  Martin,  16       20.  The  SanU  Rita,  176  Fed.  890, 
Mo.  508,  57  Am.  Dec  242;  Poeppers   100  C.  C.  A.  360,  30  L.R.A.(N.S.) 
T.  Missouri,  etc.,  R.  Co.,  67  Mo.  715,  1210  and  note. 

29  Am.  Rep,  518;  Seale  v.  Gulf,  etc.,  1.  Illinois  Cent  B.  Co.  v.  Siler,  229 
R.  Co.,  65  Tex.  274,  57  Am.  Rep.  602;  111.  390,  82  N.  E.  362,  11  Ann.  Cas. 
Marvin  v.  Chicago,  etc.,  R.  Co.,  79  368  and  note,  16  L.R.A.(N.S.)  819 
Wis.  140,  47  N.  W.  1123,  11  L.R.A.  and  note  (stating  that  this  is  the  view 
606  and  note.  of  some  courts,  but  holding  to  the  con- 

Notes:  20  L.R.A.(N.S.)  92;  36  trary) ;  Seale  v.  Gulf,  etc.,  R.  Co., 
L.R.A.(N.S.)  198;  20  Ann.  Cas.  700,  65  Tex.  274,  57  Am.  Rep.  602.  And 
703.  see    Chattanooga   Light,   etc.,    Co.    v. 

18.  Toledo,  etc.,  R.  Co.  v.  Pindar,  53  Hodges,  109  Tenn.  331,  70  8.  W.  616, 
ni.  447,  5  Am.  Rep.  57.  97  A.  S.  R.  844,  60  L.R.A.  459. 


NoU:  20  L.B.A.(N.S.)  95. 
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gence.'  Other  authorities  hold  that  the  attempt  to  save  property 
in  danger  of  being  destroyed  by  fire  negligently  set  out  by  the  defend- 
ant-is not,  in  and  of  itself,  such  an  intervening  cause  as  to  break 
the  chain  of  causation  between  the  original  negligent  act  and  the 
injury  received  in  the  attempt,'  and  that  one  who,  without  negligence 
on  his  part,  maJces  an  effort  to  save  his  own  property  in  danger  of 
destruction  by  fire  negligently  set  by  another,  and  in  so  doing  is 
personally  injured  by  the  fire,  may  recover  for  such  injuries  from 
the  person  who  set  the  fire,  as  that  act  would  be  deemed  the  proximate 
cause  of  the  injury.*  In  some  of  these  latter  cases,  at  least,  no  dis- 
tinction is  made  as  to  the  ownership  of  the  property  in  danger.  If 
the  attempt  to  save  the  property  be  not  deemed,  in  and  of  itself, 
the  proximate  cause  of  the  injuries,  the  mere  fact  that  the  property 
belonged  to  someone  other  than  the  plaintiff  will  not  of  itself  pre- 
vent a  recovery.*  In  a  number  of  cases  recovery  has  been  denied 
the  plaintiff  for  injuries  received  in  attempting  to  protect  property 
upon  the  ground  of  his  own  contributory  negligence.  In  these  cases, 
however,  the  right  of  the  defendant  to  recover,  had  he  not  been  guilty 
of  contributory  negligence,  is  not  expressly  upheld.* 

7.  Contributory  Negligence  of  Person  Injured  by  Fire. — ^Actions 
to  recover  damages  for  injuriee  caused  by  fires  negligently  set  or 
permitted  to  spread,  form  no  exception  to  the  well  established  rule 
that  negligence  on  the  part  of  the  plaintiff  proximately  contribut- 
ing to  the  injury  may  defeat  a  recovery  of  damages  by  him  not- 
withstanding the  negligence  of  the  defendant.'  Thus  lack  of  reason- 
able prudence  in  failing  to  take  proper  precautions  to  protect  one's 
property  from  a  fire  started  by  anotiier  may  constitute  such  negli- 
gence as  will  prevent  his  recovery  of  damages  for  tlie  burning  of 
such  property,  if  he  saw  the  fire  and  danger  in  time  to  protect  his 
property  against  it.*  As  already  seen  it  has  been  held  by  some 
authorities  that  one  voluntarily  exposing  himself  to  danger,  in  order 
to  save  his  property  from  a  fire  caused  by  another's  negligence,  can- 
not recover  therefor.* 

8.  Statutory  Imposition  of  Liability. — Many  of  the  states  have 
undertake  to  regulate  by  statutes  more  or  less  general  ihs  use  of 

2.  Seale  v.  Gulf,  etc.,  R.   Co.,  06  Co.,. 70  Minn.  272,  73  N.  W.  648,  68 
Tex.  274,  57  Am.  Rep.  602.  A.  S.  R.  524. 

3.  Illinois  Cent.  R.  Co.  v.  Siler,  229       Note:  15  LJl.A.(N.S.)  820. 

lU.  390,  82  N.  E.  362,  11  Ann.  Cas.  6.  Cook  v.  Johnston,  68  Mich.  437, 

368,  15  L.R.A.(N.S.)    819  and  note.  25  N.  W.  388,  56  Am.  Rep.  703. 

4.  Ulinoia  Cent.  R.  Co.  v.  Siler,  229  Note:  15  L.R.A.(N.S.)  820. 
ni.  390,  82  N.  E.  362,  11  Ann.  Cas.  7.  See  generaUy,  Nbglige3iok. 

368,  15  L.R.A.(N.S.)   819  and  note;  8.  Brown  v.  Brooks,  85  Wia.  290, 

Berg  V.   Great  Northern   R.   Co.,  70  55  N.  W.  395,  21  LJI.A.  255  and  note. 

Minn.  272,  73  N.  W.  648,  68  A.  S.  R.  And  see  infra,  par.  30. 

524.  9.  See  infra,  par.  8. 

5.  See  Berg  ▼.  Great  Northern  R. 
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fire  for  various  purposes  and  have  prescribed  the  conditions  under 
which  liability  shall  attach  in  case  injury  is  done  to  others  from  ite 
use.  In  some  states  the  basis  of  liability  is  that  of  negligence,  while  in 
others  an  absolute  liability  is  imposed.*'  There  would  seem  to  be 
no  doubt  that  a  state  has  the  power  to  impose  absolute  .liability 
upon  one  causing  loss  of  property  by  the  use  of  agencies  necessarily 
-destructive  and  in  the  use  of  which  absolute  control  is  impossible, 
whether  the  one  using  the  agency  be  a  private  person  or  a  corpora- 
tion,*i  and  in  some  jurisdictions  one  who  kindles  a  fire  is  made  liable 
by  statute  for  any  damage  such  fire  may  do  if  it  runs  upon  the  land 
of  another,  and  proof  of  negligence  is  not  required.'*  Another  com- 
mon instance  of  legislation  of  this  sort  is  that  directed  against  the 
firing  of  prairies,  woods  or  marshes  resulting  in  damage  to  the  prop- 
erty of  another.  1*  Some  of  these  statutes,  at  least  in  their  earlier 
form,  prohibited  the  setting  of  such  fires  in  the  inhabited  parts  of 
the  state,  even  on  one's  own  land  during  certain  months,  and  dur- 
ing the  rest  of  the  year  except  for  the  necessary  preservation  of  one's 
farm  or  inclosure  from  accident  by  fire,  and  tiben  only  upon  giving 
his  neighbors  due  notice  of  his  intention  to  do  so.**  Even  though 
the  one  setting  such  fire  is  within  the  exception  of  the  statute,  he 
must  show  his  justification."  A  statute  making  one  liable,  absolutely, 
for  setting  fire  to  woods,  marshes,  or  prairies,  does  not  however  apply 
to  other  property,  and  in  the  case  of  that,  negligence  or  wilfulness 
must  be  shown  to  establish  liability.**  Under  a  statute  making  the 
owner  of  land  liable  for  injury  to  neighboring  property  by  fire  wil- 
fully or  negligentiy  permitted  to  escape  therefrom,  the  owner  is  not 
answerable  for  fire  escaping  from  property  in  possession  of  a  tenant 
unless  he  knew  of  the  existence  of  a  fice  thereon,  or  had  knowledge 
of  facts  which  would  charge  him  with  notice  that  the  danger  of  such 
fire  breaking  out  thereon  was  imminent.*'  The  criminal  codes  of 
some  states  expressly  impose  a  penalty  upon  any  person  who  shall 
wilfully  and  intentionally,  or  negligentiy  and  carelessly  set  on  fire 

10.  Notes:    30    A.    S.    R.    505;    21  25  8.  W.  936,  42  A.  8.  R.  630,  25 
L.R.A.  261;  36  L.R.A.(N.S.)    195.      L.R.A.  175. 

11.  CampbeU   v.   Missonri   Pae.   R.       Notes:  30  A.  8.  R.  505;  21  L.R.A. 
Co.,  121  Mo.  340,  25  S.  W.  936,  42  262;  36  L.R.A.(N.S.)  195. 

A.  S.  R.  530  and  note,  25  L.R.A.  175.  14.  Johnson   v.   Barber,  5   Gilman 

And  see  infra,  par.  33.  (111.)   425,  50  Am.  Dee.  416;  Rode- 

12.  Grissell   v.   Housatonie  R.   Co.,  macher  ▼.  Milwaukee,  etc.,  R.  Co.,  41 
54  Conn.  447,  9  Atl.  137,  1  A.  S.  R.  la.  297,  20  Am.  Rep.  592. 

138.  15.  Johnson    v.   Barber,    6   Gifanaa 

Note:  30  A.  S.  R.  505,  506.  (HI.)  425,  60  Am.  Deo.  416. 

18.  Johnson    v.    Barber,   5   Gilman       16.  Note:  21  L.R.A.  261. 

(in.)  425,  50  Am.  Dec.  418;  De  France       17.  Rogers  v.  Parker,  169  Mieh.  278. 

V.  Spencer,  2   G.   Greene    (la.)   462,  123  N.  W.  1109,  18  Ann.  Caa.  753, 

62  Ara.  Dec.  533  and  note;  Campbell  34  L.RA.(N.S.)  955. 

T.  Missouri  Pae.  R.  Co.,  121  Mo.  340, 
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any  woods,  prairies  or  other  grounds  whatercr,  other  than  his  own,** 
bat  it  has  been  held  that  a  railroad  company,  which  in  good  faith, 
and  for  Una  purpose  of  complying  with  its  dtity  to  keep  its  right  of 
way  clear  of  combustible  substances,  sets  out  fire  on  its  ri^t  of  way 
does  not  violate  such  statute.** 

Enforcement  of  Liability  and  Meamre  of  Damage$ 

9.  Nature  and  Assignability  of  Cause  of  Action. — ^The  general  rule 
that  an  action  for  a  tort  or  based  upon  a  wrongful  act,  is  single  and 
indivisible,  and  gives  rise  to  but  one  liability,  applies  to  actions  for 
the  destruction  of  property  by  fire.**  There  are  but  few  cases  pass- 
ing directly  on  the  question  of  the  assignability  of  a  cause  of  action 
for  the  destruction  of  property  by  fire,  and  these  are  not  in  harmony. 
Based  on  the  rule  that  a  cause  of  action  for  tort  is  not  assignable, 
it  has  heeo.  held  by  some  authorities  that  a  cause  of  action  for  the 
destruction  of  property  by  fire  is  not  assignable.  On  the  other  hand, 
there  are  cases  holding  that  a  cause  of  action  for  the  destruction  of 
property  by  fire  is  assignable.* 

10.  Parties  Generally. — ^In  actions  for  the  destruction  of  property 
by  fire,  the  usual  rule  applies  that  proof  of  actual  peaceable  and 
exclusive  possession  of  personal  property  is  sufficient  prima  facie 
evidence  of  ownership  to  sustain  a  suit  for  damages  for  its  destruc- 
tion against  a  mere  wrongdoer  who  shows  no  right  to  it.*  It  has 
been  held  however  that  the  fact  that  buildings  in  the  possession  of 
one  person,  and  because  of  the  destruction  of  which  he  brings  suit, 
were  on  the  land  of  another,  repels  the  presumption  of  ownership 
arising  from  possession,  and|plaintiff  must  affirmatively  show  that 
they  were  personal  property  and  that  he  had  the  right  to  remove  them 
from  the  soil.*  The  general  rule  that  the  mortgagor  of  reid  estate 
has,  as  against  third  persons,  a  right  of  action  for  injuries  to  the 
premises,  since  as  to  such  persons  he  is  to  be  regarded  as  the  owner 
of  the  property,*  applies  to  actions  for  injuries  to  property  by  fire.* 

18.  CheeUey  ▼.  XUinois  Cent  B.  Co.,  Pm.  51,  138  A.  S.  B.  870,  20  Ann. 
257  HI.  491,  100  N.  E.  042,  Ann.  Caa.  255.  See  generally,  Aohoks,  voL 
Cas.    1914A    1202,   44    LJRjL.(N.S.)  1,  p.  344  at  eeq. 

1127;   De  France   ▼.   Speneer,  2  G.      1.  Note:   20  Ann.   Caa.  269.     Sea 

(Greene   (la.)  462,  62  Am.  Dee.  533  Assigkiocnts,  vtA.  2,  p.  611. 

and  note.  8.  Missoori  Pae.  B.  Co.  ▼.  Cnlleza, 

19.  CheeUey  v.  IUin<Ha  Cent.  R.  Co.,  81  Tex.  382,  17  S.  W.  19,  13  L.B.A. 
257  HI,  491,  100  N.  E.  942,  Ann.  542.  See  generaUy,  PABTm;  Tobtb; 
Cas.    1914A    1202,    44    LJt.A.(N.S.)   Tbbspass. 

1127.  3.  Missoori  Pae.  B.  Co.  ▼.  CnUan, 

20.  Knowlton  v.  New  York,  etc.,  R.  81  Tex.  382,  17  S.  W.  19,  13  LJEljL 
Co.,  147  Mass.  606,  18  N.  E.  580,  1  542. 

L.R.A.   625  and  note;   Kansas   City,      4.    Note:  Ann.  Cas.  191SA  652. 
etc.,  R.  Co.  ▼.  Shutt,  24  Okla.  96,  104       5.  Van  Dyke  v.  Grand  Tmnk  R.  Co- 
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So  also  the  rule  that  unless  there  has  in  some  way  been  an  actual 
severance  of  ownership,  tenants  in  common  must  join  in  an  action 
relating  to  the  common  property,'  applies  to  actions  for  injuries  to 
such  common  property  by  fire.' 

11.  Insurance  as  Affecting  Riglit  of  Action. — ^While  payment  by 
the  insurer  to  the  owner  of  the  property  destroyed  or  injured  by 
fire  does  not  bar  the  right  of  action  against  the  party  originally  liable 
for  the  loss,  nor,  as  a  rule  diminish  the  damages  recoverable,*  it  is 
well  settled  that  where  an  insurance  company  pays  to  the  insured  a 
loss  caused  by  the  negligence  of  another  in  burning  the  property 
insured,  such  payment  amounts  to  an  equitable  assignment  of  so 
much  of  the  claim  of  the  one  insured  against  the  wrongdoer  and 
subrogates  the  insurance  company  to  the  rights  of  the  insured.*  As 
to  the  proper  party  plaintiff  in  such  actions  all  the  authorities  are 
apparently  in  accord  upon  the  proposition  that,  in  the  absence  of 
statutes  requiring  actions  to  be  brought  by  the  real  party  in  interest, 
the  owner  of  insured  property  which  has  been  destroyed  by  another 
has  a  right  of  action  for  such  destruction,  regardless  of  whether  or 
not  he  has  been  reimbursed  for  his  loss  by  the  insurer,^*  and  that 
the  insurer  cannot  maintain  such  action  in  its  own  name,  but  as 
the  successor  to  the  remedies  of  the  person  whom  it  has  indemnified.*' 
Under  statutes  requiring  suits  to  be  brought  by  the  real  party  in 
interest^  it  has  been  held  by  some  courts  that  the  insurer  must  bring 
the  action  against  the  wrongdoer  if  the  whole  value  of  the  property 
has  been  paid  by  it,  or  must  be  joined  with  the  owner  if  only  part 

84  Vt.  212,  78  AtL  968,  Ann.  Caa.  2  Ann.  Cas.  457,  67  L.R.A.  416;  Hart 
ldl3A  640  and  note.  See  generally,  v.  Western  R.  Corp.,  13  Mete.  (Mass.) 
MOKTOAOES.  99,  46  Am.  Dec.  719  and  note;  Con- 

6.  See  CoraNAKOT,  voL  7.  p.  909  rt  nectieut  Kne  Ins.  Co.  v.  Erie  R.  Co„ 
geq.  »  .  1-  73N.Y.  399, 29  Am.  Rep.  171;  Home 

7.  Lonisville,  etc.,  R.  Co.  t.  Hart,  ^"^A^'^vS?' Xi^**^°"o/^y  ,fi*'  ^?.-' 
119  Ind.  273,  21  N.  E.  753, '4  LJIJL  20  Ore.  569,  26  Pac.  857,  23  AS. 
5^g  R.  151  and  note.     See  generally,  In- 

S.  See  infra,  par.  17.  sdranok;  Proximatb  Causb;  Subro- 
wl  ^""««**j«"' Mat.  L^  Ins.  Co.  ▼.       ^^   j^ote:  23  L.R.A.(N.S.)  870. 
New  York,  etc,  R.  Co.,  ^  Conn.  265,      u,  Connecticut  Mnt.  Life  Ins.  Co. 

^  A»-  ?"-/71  Md  note;  Regan  V.  ^.  New  York,  etc.,  R.  Co.,  25  Conn. 

SfT.  J***',®*?:'  ?•  9°-k^„P°'^^^'  265,  65  Am.  Dec.  571  and  note;  Rock- 

22  Atl.  503,  25  A.  S.  R.  306;  Phemx  ingham  Mut.  Fire  Ins.  Co.  v.  Bosher, 

Ins.  Co.  V.  Pennsylvania  R.  Co.,  134  39  Me.  253,  63  Am.  Dec.  618;  Thomp- 

Ind.   215,  33  N.   E.  970,  20  L.RjL.  son  v.  Seaboard  Air  Line  R.  Co..  168 

406;  New  York,  ete.,  R.  Co.  v.  Roper,  N.  C.  377,  81  S.  E.  315,  52  LJR.A. 

176  Ind.  497,  96  N.  E.  468,  36  L.R.A.  (N.S.)    97;   Home  Mnt.   Ina.   Co.   v 

(N.S.)    952;   Rockingham   Mnt.   Fire  Oregon  Rv.  etc.,  Co.,  20  Ore.  569,  26 

Ins.  Co.  V.  Bosher,  39  Me.  253,   63  Pac.  857,  23  A.  S.  R.  151;  Anderson 

Am.  Dec.  618  and  note;  Dyer  v.  Maine  ▼.  Miller,  96  Tenn.  35,  33  S.  W.  615. 

Cent.  R.  Co.,  99  Me.  196,  58  Atl.  994,  54  A.  S.  R.  812,  31  L.R.A.  604. 
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has  been  paid.**  Other  courts,  however,  hold  that  where  an  insur- 
ance company  pays  to  the  insured  a  loss  by  fire  occasioned  by  the 
wrong  of  a  third  party,  and  the  value  of  the  property  destroyed 
exceeds  the  amount  paid  by  the  insurance  company,  the  insured 
may  bring  an  action  in  his  own  name  against  the  wrongdoer,  and 
may  recover  the  full  amount  of  the  loss.**  And  still  others  hold 
that  one  cannot  defeat  an  action  for  the  value  of  insured  property 
burned  by  his  negligence,  which  is  brought  by  its  owner,  on  the 
theory  that,  under  a  statute  requiring  every  action  to  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  the  action  should  have 
been  prosecuted  by  the  insurer.** 

12.  Pleading.— ^ince  in  the  absence  of  statute  to  the  contrary  neg- 
ligence or  misconduct  is  the  gist  of  the  action  to  recover  damages 
for  setting  or  permitting  the  spread  of  fire,**  such  negligence  or 
misconduct  is  an  essential  element  in  the  pleadings  as  well  as  in 
the  proofs.**  In  accordance  with  the  general  rule  in  actions  based 
on  negligence,  an  allegation  of  the  defendant's  negligence  in  general 
terms  will  it  seems  be  sufficient  without  setting  out  the  specific  acts 
relied  on  as  the  basis  of  the  plaintiff's  action.*'  In  addition  to  the 
allegations  as  to  the  negligence  of  the  defendant,  the  declaration, 
petition  or  complaint  should  contain  allegations  of  fact  to  show  injury 
to  the  plaintiff,  and  that  such  injury  was  a  proximate  result  of  the 
negligence  alleged.**  An  allegation  that  the  defendants,  their  serv- 
ants and  agents  set  the  fire,  has  been  held  sufficient  to  raise  the  issue 
whether  the  person  who  set  out  the  fire  was  an  agent  of  the  defend- 
ants and  whether  the  act  was  within  the  scope  of  his  employment.** 
While  the  declaration,  petition  or  complaint  in  an  action  to  recover 
damages  for  injuries  caused  by  fire  should  describe  the  property 

12.  Connecticut    P4re    Ins.    Co.    ▼.       16.  See  snpra,  par.  1. 

Brie  R.  Co.,  73  N.  T.  399,  29  Am.  Rep.       16.  Gandy  v.  Chicago,  ete.,  R.  Co., 

171;    Cunningham    t.    Seaboard    Air  30  la.  420,  6  Am.  Rep.  682;  Day  ▼. 

Line  R.  Co.,  139  N.  C.  427,  51  S.  E.  H.  C.  Akeley  Lumber  Co.,  54  Minn. 

1029,  2  L.R.A.(N.S.)   921  and  note;  522,  56  N.  W.  243,  23  LJI.A.  513. 

Home  Mut    Ins.  Co.  t.   Oregon  Ry.       Note:  59  L.R.A.  234. 

rte.,  Co.,  20  Ore.  569,  26  Pae.  867,       See    generally,   NBOLiOKKoe.     And 

23  A.  S   R.  161.  see  infra,  par.  13. 

Kote:  23  L.R.A.(N.S.)  870.  17.  Louisville,  etc.,  R.  Co.  ▼.  Mar- 

is. Kansas  City,  etc.,  R.  Co.  v.  Beak-  bury  Lumber  Co.,  125  Ala.  237,  28 

n,  68  Kan.  244,  75  Pae.  71,  1  Ann.  So.  438,  50  L.R.A.  620;  Lake  Erie, 

Cas.  883,  64  L.R.A.  81.  etc.,  R.   Co.  v.  Griffin,  8  Ind.  App. 

14.  Illinois  Cent.  R.  Co.  v.  Hick-  47,  35  N.  £.  396,  62  A.  S.  R.  465 

liu,  131  Ky.  624,  115  S.  W.  752,  23  and  note.    See  generally,  Nkquokkcb; 

L.R.A.(N.S.)   870  and  note.  PLSADmo. 

For  a  discussion  of  the  operation  and       18.  Benedict  Pineapple  Co.  t.  At- 

effect  of  statutory  requirements  that  lantic  Coast  Line  R.  Co.,  55  Fla.  514, 

actions  shall  be  brought  in  the  name  46  So.  732,  20  L.R.A.(N.S.)  92.    And 

of  the  real  party  in  interest,  see  Par-  see  snpra,  par.  4. 

TIES.  19.  Note:  Ann.  Cas.  1914A  1103. 
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destroyed  or  damaged,  yet  an  immaterial  variance  between  the  alle- 
gations and  the  proof  will  not  be  fatal.'"  Where  as  is  the  case  in 
some  jurisdictions,  the  plaintiff  is  required  to  negative  his  own  con- 
tributory negligence,*  it  has  been  held  that  an  allegation  that  the 
fire,  injury  and  damage  were  not  in  any  manner  caused  by  the  act, 
fault  or  neglect  of  the  plaintiff,  but  wholly  by  the  fault,  neglect  and 
<sareles8nes8  of  the  defendant,  is  sufficient.*  With  regard  to  the  amend- 
ment of  pleadings  in  actions  for  injuries  by  fire,  the  usual  rules  as 
to  the  propriety  of  amendments  of  pleadings  in  civil  actions  gener- 
ally apply.*  Thus  a  court  has  been  held  not  to  have  abused  its 
discretion  in  allowing  an  amendment  of  complaint  to  conform  to 
proof,  by  changing  the  plaintiff's  allegation  of  ownership  of  the  lands 
damaged  by  the  fire,  and  on  which  the  personalty  destroyed  or  injured 
by  such  fire  was  situated,  to  an  allegation  of  interest  as  entryman  under 
the  homestead  laws.  It  has  further  been  held  that  the  court  did  not 
abuse  its  discretion  in  denying  the  defendant's  application  for  a  con- 
tinuance on  account  of  such  amendment.* 

13.  Presumptions  and  Burden  of  Proof. — While  in  actions  for  inju- 
ries to  property  by  fires,  as  in  the  case  of  civil  actions  generally, 
there  is  much  apparent  conflict  of  authorities  as  to  the  question  of 
the  burden  of  proof  and  the  shifting  of  such  burden  during  the 
progress  of  the  cause,  a  correct  statement  of  the  rule  on  this  point 
is  believed  to  be  that  while  the  burden  of  proof  in  the  sense  of  the 
duty  of  producing  evidence  passes  from  party  to  party  as  the  case 
progresses,  the  burden  of  proof  as  meaning  the  obligation  to  establish 
the  truth  of  the  claim  by  a  preponderance  of  evidence  rests  through- 
out upon  the  party  asserting  the  affirmative  of  the  issue.*  It  is  the 
well  established  general  rule  that  the  destruction  of  property  by  fire, 
either  upon  the  premises  where  it  starts  or  is  kindled,  or  on  other 
property  to  which  it  is  communicated,  does  not  raise  a  presumption 
of  negligence,  either  in  the  kindling  or  management  of  the  fire,* 
and  that  in  ail  such  cases  the  burden  of  proof  is  upon  the  plaintiff 
to  show  that  the  damage  was  caused  by  the  negligence  of  the  party 
kindling  the  «fire  or  allowing  the  same  to  spread.'     Negligence  or 

20.  Hawkins  v.  Collins,  89  Neb.  140,  Co.,  117  Minn.  434,  136  N.  W.  276, 

131  N.  W.  187,  36  L.R-A..(N.S.)  194.  Ann.  Caa.  1913D  924. 

See  generally,  PLBADixa  5.  See  Evidence,   vol.  10,   p.  897. 

1.  Louisville,  etc.,  R.  Co.  t.  Richard-  6.  Catron  v.  Nichols,  81  Mo.  80,  51 
Mn,-66   Ind.   43,  32   Am.   Rep.   94;  Am.  Rep.  222. 

Louisville,  etc.,  ^.  Co.  v.  Hart,  119  Note:  30  A.  S.  R.  502. 

Ind.  273,  21  N.  E.  753,  4  LJI.A.  549.  7.  Backham    v.    Seaboard   Air-Line 

Note:  11  L.R~A..  509.  R.   Co.,  127  Ga.  550,  56  S.  E.  638. 

See  generally,  NiauGEHCX.  12    L.R.A.(N.S.)     476;    Burbank    v. 

2.  Note:  11  L.R.A.  509.  Bethel  Steam  Mill  Co.,  75  Me.  373,  4G 
S.  See  generally,  Px.eai>ino.  Am.  Rep.  400;  Linn  v.  Barker,  lOii 
L  Babcock  v.  Canadian  Northern  R.  Me.  339,  76  Atl.  700,  20  Ann.  Cas. 
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misconduct,  being  the  gist  of  the  action,  must  be  proven.*  Th« 
circumstances  under  which  a  fire  oc<Mir8  may,  however,-  sometimes 
be  such  as  to  justify  the  application  of  the  doctrine  of  res  ipsa  loqui- 
tur, and  impose  upon  the  defendant  the  burden  of  proving  his  freedom 
from  fault*  Thus,  for  instance,  it  has  been  held  that  the  burning 
of  a  house  through  fire  set  from  the  sparks  of  a  fire-pot  placed  upon 
its  roof  by  workmen  engaged  in  repairing  it  will  be  presumed  to 
have  been  caused  by  their  negligence.  ^°  An  exertion  to  the  general 
rule  has  however  been  made  in  many  states  in  the  case  of  fires  caused 
by  the  operation  of  railroads.^*  So  also  it  has  been  held  that  in 
the  case  of  persons  employing  the  agency  of  fire  iot  manufacturing 
purposes  whose  duty  it  is  to  use  proper  appliances  to  prevent  th« 
conveyance  of  fire  by  means  of  sparks  or  cinders  to  other  property," 
the  burdoi  of  showing  due  care  and  diligence  and  the  use  of  improved 
appliances  to  prevent  the  spread  of  fire  is  upon  the  defendant." 
Where  a  person  is  authorized  by  statute  to  fire  a  prairie  or  woodlands 
only  at  certain  times,  he  is  bound,  even  when  acting  within  the  pro- 
visions of  the  statute,  to  use  every  precaution  in  reason  to  prevent 
injury  to  others;  and  in  actions  to  recover  for  injury  done  by  such 
fire  ijie  plaintiff  need  only  show  that  defendant  set  the  fire  thaV 
caused  it,  and  it  then  devolves  on  the  defendant  to  show  excuse  or 
justification  for  setting  the  fire.**  So  it  has  been  held  that  when 
it  is  admitted  that  woods  were  fired  without  giving  the  statutory 
notice,  and  without  absolute  necessity  for  protection  to  property,  the 
presumption  arises  that  the  fire  was  set  wilfully,  and  the  defend- 
ant will  not  be  allowed  to  show  that  he  used  reasonable  care  in  setting 
the  fire  and  reasonable  diligence  to  prevent  it  from  spreading  to 
adjoining  lands.**  In  actions  for  injuries  to  property  by  fire  as  in 
actions  for  negligent  injuries  generally,  it  is  usually  held  that  the 
burden  of  proving  contributory  negligence  rests  upon  the  defendant, 
unless  it  be  disclosed  by  the  plaintiflf's  own  evidence,  or  may  be  fairly 
inferred  from  all  the  circumstances.**    In  a  few  jurisdictions,  how- 

697;  iUnerican  Ice  Co.  v.  South  Oardi-  9.  See  generally,  Nbqliqknob.    And 

ner  Lumber  Co.,  107  Me.  494,  79  Atl.  see  infn,  par.  41.   ', 

6,  32  L.R.A.(N.S.)   1003;  Catron  v.  10.  Shafer  v.  Laeock,  168  Pa.  St 

Nichols,  81  Mo.  80,  51  Am.  Rep.  222;  497,  32  AtL  44,  29  L.R.A.  254. 

Cosulich  V.  Standard  Oil  Co.,  122  N.  11.  See  infra,  par.  41. 

Y.  118,  25  N.  E.  259,  19  A.  S.  R.  12.  See  supra,  par.  3. 

475;  Hoffman  v.  King,  160  N.  Y.  618,  IS.  Note:  30  A,  S.  R.  606,  507. 

55  N.  E.  401,  73  A.  S.  R.  715,  46  14.  Johnson    v.   Barber,   5    Gibaaa 

L.R.A.  672;  MeCully  v.  Clarke,  40  Pa.  (lU.)  425,  50  Am.  Dec  416. 

St.  399,  80  Am.  Dec.  584.  15.  Note:  30  A.  S.  R.  606. 

Note:  30  A.  S.  R.  502.  16.  Southern   R.   Co.  v.  Patterson, 

8.  Day  v.  H.  C.  Akeley  Lumber  Co.,  105  Ya.  6,  52  S.  E.  694,  8  Ann.  Cas. 

54  Minn.  522,  56  N.  W.  243,  23  L.R.A.  440. 
513. 
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ever,  it  is  held  that  the  duty  to  negative  contributory  negligence 
reets  upon  the  plaintiff.*' 

14.  Admissibility  and  Weight  of  Evidence. — In  actions  to  recover 
damages  for  injuries  caused  by  fire  the  usual  rule  as  to  the  exclu- 
sion of  irrelevant  and  immaterial  evidence  having  no  bearing  upon 
the  issue  involved  applies,**  and  the  improper  admission  of  such  evi- 
dence, ^en  prejudicial,  is  ground  for  reversal.**  So  also  in  such 
actions  the  usual  rule  applies  as  to  the  propriety  of  admitting  in 
ervidence  matters  which  are  a  part  of  the  res  gestae.'*  Thus  in  an 
action  against  a  landowner  for  negligence  in  st^u-ting  a  iire  which 
spreads  to  adoining  property,  evidence  is  admissible  as  part  of  the 
res  gestae  that  just  before  starting  the  fire  he  asked  a  neighbor  if  it 
would  harm  his  building,  and  the  latter,  after  noting  the  direction 
of  the  wind,  replied  that  it  would  do  no  harm ;  *  and  declarations  of 
the  workmen  of  one  employed  in  repairing  a  house  which  is  burned 
during  such  employment,  as  to  the  cause  of  the  fire,  are  admissible 
to  charge  him  with  liability  when  made  while  the  fire  is  in  progress.* 
In  actions  of  the  kind  now  under  consideration  the  usual  rule  applies 
that  expert  evidence  should  be  restricted  to  those  cases  where  its 
use  is  well  nigh  indispensable  because  of  questions  of  science  or  skill 
being  involved,  in  which  a  special  and  peculiar  knowledge  is  desired, 
in  order  to  arrive  at  the  exact  truth.*  Thus  it  has  been  held  that 
the  proper  time  to  burn  a  fallow  is  not  a  question  of  expert  evidence,* 
nor  is  the  opinion  of  a  fire  marshal  as  to  the  cause  of  a  fire  admissible.* 
So,  also,  in  an  action  to  recover  for  damages  to  surrounding  prop- 
erty, caused  by  accidental  fire  originating  in  a  sawmill,  no  special 
or  particular  knowledge  beyond  that  presumably  open  to  a  jury  in 
a  lumbering  country  is  required  to  determine  what  means  would  be 
safe  or  ordinarily  prudent  to  be  used  to  put  out  fires  in  a  boiler 
room  or  sawmill  in  a  particular  case,  and  expert  evidence  on  this 
subject  is  inadmissible.*  Where  in  an  action  for  damages  caused 
by  sparks  from  the  chimney  of  defendant's  building,  it  is  alleged 
that  such  chimney  was  improperly  constructed,  testimony  is  properly 
admitted  to  prove  that  smoke,  sparks  and  flame  had  been  seen  com- 
ing out  of  the  top  of  the  chimney  at  other  times  than  on  the  occa- 

17.  See  snpra,  par.  12.     See  gener-   32  Atl.  44,  29  LJl.A.  254. 

aDy,  Nbolioekck.  «      3.  McNally  v.  Colwell,  91  Mieh.  527, 

18.  McNally  t.  CJolwell,  91  Mich.  52  N.  W.  70,  30  A.  S.  R.  494;  Fer- 
627,  52  N.  W.  70,  30  A.  S.  R.  494.  gnson  v.  HubbeU,  97  N.  T.  607,  49 
See  generally,  Evidbm'OB,  vol.  10,  page  Am.  Rep.  644  and  note. 

•7  et  seq.  Note:  L.Bj^.l916A  1045. 

19.  McNaUy  v.  Colwell,  91  Mich.  4.  Ferguson  v.  HnbboU,  97  N.  T. 
627,  52  N.  W.  70,  30  A.  S.  R.  494.  507,  49  Am.  Rep.  544. 

20.  Miller  t.  Neale,  137  Wis.  426,  6.  Cook  ▼.  Johnston,  58  Mich.  437, 
119  N.   W.   94,   129  A.   S.   R.  1077.  25  N.  W.  388,  55  Am.  Rep.  703. 

1.  Miller  V.  Neale,  137  Wis.  426, 119  6.  McNaUy  v.  Colwell,  91  Mioh.  627, 
N.  W.  94,  129  A.  S.  R.  1077.  52  N.  W.  70,  30  A.  S.  B.  494. 

S.  Shafer  v.  LaeMk,  168  Pa.  St.  497, 
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sion  of  the  injury  complained  of.^  According  to  some  authorities, 
however,  where  it  is  alleged  that  the  fire  was  occasioned  by  reason 
of  defects  in  the  appliances  used  by  the  defendant,  evidence  of  sub- 
sequent repair  to,  or  changes  in,  such  appliances  is  inadmis^ble.* 
The  plaintiff  in  an  action  to  redover  damages  for  the  destruction 
of  his  property  by  fire,  is,  by  reason  of  his  relation  to  the  property 
aa  its  owner,  and  his  intimate  acquaintance  therewith,  qualified  to 
testify  to  its  value.*  In  an  action  to  recover  damages  for  injuries 
by  fire,  as  in  civil  actions  generally,  the  mere  preponderance  of  evi- 
dence will  prevail  although  the  act  of  the  defendant  for  which  dam- 
ages are  sought  might  have  been  prosecuted  as  a  crime.*' 

15.  Province  of  Court  and  Jury. — In  actions  for  damages  caused 
by  fires,  the  origin  and  cause  of  the  fire  is  for  the  jury  where  .evi- 
dence on  this  point  is  confiicting.**  So  also  in  such  actions  the  usual 
rule  applies  that  while  the  question  of  negligence  may  be  decided 
by  the  court  when  the  facts  are  undisputed,*'  or  are  specially  found, 
either  by  the  court  or  jury,**  yet  when  the  facts  are  disputed  and 
the  evidence  is  conflicting,  the  question  is  one  of  fact  for  the  jury 
to  determine,**  and  the  proper  subject  of  inquiry  is.  Did  the  person 
starting  the  fire  use  such  care,  caution,  and  diligence  as  a  prudent 
and  reasonable  man  would  have  exercised  under  the  circumstances 
to  prevent  damage  to  others?  *'  What  facts  and  circumstances  con- 
stitute evidence  of  carelessness  is  a  question  of  law  for  the  courts. 

7.  Gagg  V.  Vetter,  41  Ind.  228,  13  Co.  v.  Great  Northern  R.  Co.,  123 
Am.  Rep.  322.  Minn.  423,  144  N.  W.  145,  Ann.  Ca&. 

8.  Day  v.  H.  C.  Akeley  Lumber  Co.,  1915A  496;  Webb  v.  Rome,  eto.,  R. 
54  Minn.  622,  66  N.  W.  243,  23  L.R.A.  Co.,  49  N.  Y.  420,  10  Am.  Rep.  389; 
613.  O'Neill  v.  New  York,  etc.,  R.  Co.,  115 

9.  Hawkins  v.  ColUns,  89  Neb.  140,  N.  Y.  579,  22  N.  E.  217,  5  L.R.A. 
131  N.  W.  187,  36  L.R.A.(N.S.)  194.  591;  Owen  v.  Cook,  9  N.  D,  134,  81 

10.  Mead  t.  Husted,  52  Conn.  63,  N.  W.  285,  47  L.R.A.  646;  Adams 
62  Am.  Rep.  554.  v.  Young,  44  Ohio  St.  80,  4  N.  B. 

11.  Cook  V.  Johnston,  58  Mich.  437,  599,  58  Am.  Rep.  789;  Lackawanna, 
25  N.  W.  388,  55  Am.  Rep.  703;  LUli-  etc.,  R.  Co.  ▼.  Doak,  52  Pa.  St.  379. 
bridge  v.  McCann,  117  Mich.  84,  75  91  Am.  Dec.  166;  Van  Steuben  v. 
N.  W.  288,  72  A.  S.  R.  553,  41  L.R.A.  Central  R.  Co.,  178  Pa.  St  367,  35 
381.  Atl.   992,  34  L.R.A.  577;   Martin  v. 

12.  Gagg  T.  Vetter,  41  Ind.  228,  13  McCrary,  115  Tenn.  316,  89  S.  W. 
Am.  Rep.  322;  Owen  v.  Cftok,  9  N.  324,  1  L.R.A.(N.S.)  530;  Vaughan  v. 
D.  134,  81  N.  W.  285,  47  L.R.A.  646.  ,Menlove,  3  Ring.  N.  Cas.  468,  4  Scott 

13.  Brummit  v.  Fumess,  1  Ind.  App.  244,  3  Hodges  61,  1  Jur.  215,  6  L 
401,  27  N.  E.  656,  50  A.  S.  R.  215.  J.  C.  PI.  92,  18  Eng.  Rul.  Cas.  716. 

14.  Gagg  v.  Vetter,  41  Ind.  228,  13       Note:  30  A.  S.  R.  503. 
Am.  Rep.  322;  Louisville,  etc.,  R.  Co.       See  generally.  Negligence. 

V.  Richardson,  66  Ind.  43,  32  Am.  Rep.  15.  Mahaflfey   v.    J.   L.   Rumbarger 

94;  Sweeney  v.  Merrill,  38  Kan.  216,  Lumber  Co.,  61  W.  Va.  571,  66  S.  £. 

16  Pac.  4154,  5  A.  S.  R.  734;   Lilli-  893,  8  L.R.A. (N.S.)   1263. 

bridge  v.  McCann,  117  Mich.  84,  75  Note:  30  A.  S.  R.  503. 

N.  W.  283,  7-2  A.  S.  R.  553  and  note,  And  see  supra,  par.  3. 
41  L.R.A.  381;  L.  R.  Martin  Timbor 
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But  what  particular  weight  will  be  given  to  these  facts  and  circum- 
stances is  a  matter  for  the  jury.^*  So  too  it  ia  usually  held  to  be 
for  the  jury,  and  not  for  the  court,  to  determine  whether  the  plain- 
tiff's conduct  was  that  of  a  careful,  prudent  man  or,  on  the  other 
hand,  such  as  to  charge  him  with  contributory  negligence.*'  The 
question  whether  the  negligence  of  the  defendant  was  the  proximate 
cause  of  the  loss  is  also  ordinarily  one  for  the  jury,**  but  when  the 
facts  are  not  in  dispute  and  are  susceptible  of  but  one  inference,  the 
question  is  for  the  determination  of  the  court.**  Where  it  is  sought 
to  hold  the  principal  or  master  liable  for  injuries  caused  by  a  fire 
set  by  an  agent  or  servant,  the  question  whether  the  agent  or  serv- 
ant in  setting  the  fire  was  in  the  course  of  and  within  the  scope  of 
his  employment  is  one  of  fact  for  the  jury.** 

16.  Measure  and  Elements  of  Damages. — ^In  actions  for  injuries 
caused  by  fire,  as  in  case  of  injury  to  or  destruction  of  property  gen- 
erally, the  plaintiff's  recovery  is  usually  held  to  be  limited  to  compen- 
sation for  the  loss  actually  sustained,  by  reason  of  the  defendant's  act. 

16.  Gerke  ▼.  California  Steam  Nav.  Hope,  80  Pa.  St.  373,  21  Am.  Rep. 
Co.,  9  Cal.  251,  70  Am.  Dec.  650.  100;    Hoag  v.   Lake   Shore,   etc.,   R. 

17.  Jacksonville,  etc.,  R.  Co.  ▼.  Pen-  Co.,  86  Pa.  St.  293,  27  Am.  Rep. 
insular  Land,  etc.,  Co.,  27  Fla.  1,  653;  Lehigh  Valley  B.  Co.  v.  McKeen, 
157,  9  So.  661,  689,  17  LJt.A.  33;  90  Pa.  St.  122,  35  Am.  Kep.  644; 
Walker  v.  Chicago,  etc.,  R.  Co.,  76  Haverly  v.  State  Line,  etc.,  R.  Co., 
Kan.  32,  90  Pac.  772,  123  A.  S.  R.  ,135  Pa.  St.  50,  19  Atl.  1013,  20  A. 
119,  13  Ann.  Caa.  1204,  12  L.R.A.  S.  B.  848  and  note;  Kellogg  ▼.  Chi- 
(N.S.)  624;  L.  R.  Martin  Timber  Co.  cago,  etc.,  R.  Co.,  26  Wis.  223,  7  Am. 
».  Great  Northern  R.  Co.,  123  Minn.  Rep.  69;  Marvin  ▼.  Chicago,  etc.,  R. 
423,  144  N.  W.  145,  Ann.  Cas.  1915A  Co.,  79  Wis.  140,  47  N.  W.  1123,  11 
496;  Tero  v.  Buffalo,  etc.,  R.  Co.,  22  L.R.A.  506. 

N.  Y.  209,  78  Am.  Dec.  178  and  note;  Notes:  5  A.  S.  B.  737;  30  A.  8.  B. 
Haverly  v.   State  Line,  etc.,  R.  Co.,  507. 

135  Pa.  St.  50,  19  Atl.  1013,  20  A.       19.  Clark  v.  Wallace,  51  Colo.  437, 

S.  R.  848.  118  Pac.  973,  Ann.   Cas.  1913B  349 

Note:  12  L.R.A. (N.S.)  528.  and  note;  Illinois  Central  B.  Co.  v. 

18.  Toledo,  etc.,  R.  Co.  v.  Pindar,  Siler,  229  111.  390,  82  N.  E.  362,  11 
63  111.  447,  5  Am.  Rep.  57;  Fenf  v.  Ann.  Cas.  368,  15  L.R.A.(N.S.)  819; 
Toledo,  etc.,  R.  Co.,  69  111.  349,  14  Stone  v.  Boston,  etc.,  R.  Co.,  171  Mass. 
Am.  Rep.  13;  Illinois  Central  R.  Co.  536,  51  N.  E.  1,  41  L.R.A.  794;  Hofl- 
V.  Siler,  229  111.  390,  82  N.  E.  362,  man  v.  Bang,  160  N.  Y.  618,  55  N.  E. 
11  Ann.  Cas.  368,  15  L.R.A.(N.S.)  401,  73  A.  S.  B.  715  and  note,  46 
819;  Louisville,  etc.,  B.  Co.  v.  Nitsche,  L.B.A.  672;  Hoag  v.  Lake  Shore,  etc., 
126  Ind.  229,  26  N.  E.  51,  22  A.  S.  R.  Co.,  85  Pa.  St.  293,  27  Am.  Rep. 
R.  582,  9  L.R.A.  750;  Lillibridge  v.  653;  Behling  v.  Southwest  Pennsvl- 
MeCann,  117  Mich.  84,  75  N.  W.  288,  vania  Pipe  lines,  160  Pa.  St.  3.59, 
72  A.  S.  R.  553,  41  L.RA.  381;  28  Atl.  777,  40  A.  S.  R.  724  and  note. 
C.emens  v.  Hannibal,  etc.,  R.  Co.,  53  See  generally,  Pboximate  Causb. 

Mo.  306,  14  Am.  Rep.  460;  Webb  v.       20.  McLaughlin  v.  Cloquet  Tie,  etc., 
Rome,  etc.,  R.  Co.,  49  N.  Y.  420,  10  Co.,  119  Minn.  454,  138  N.  W.  434. 
Am.  Rep.  389;  Adams  v.  Young,  44  49  L.R.A.(N.S.)   544  and  note.     See 
Ohio   St.   80,   4  N.   E.  599,   58  Am.  supra,  par.  2. 
Rep.    789;    Pennsylvania    R.    Co.    v. 
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except  where  the  circumstances  warrant  the  allowance  of  exemplary 
damages ;  ^  and  the  usual  rules  as  to  the  measure  and  elements  of 
damages  for  the  injury  to  or  loss  of  various  kinds  of  property  apply.* 
By  the  statutes  of  some  states  however,  where  there  has  been  a  per- 
sonal fault  on  the  part  of  one  setting  a  fire,  by  which  damages  are 
occasioned  to  any  other  person,  the  wrongdoer  is  required  to  raako 
satisfaction  in  double  damages  to  the  person  injured,  to  be  recovered 
by  civil  action.*  In  actions  for  injuries  to  property  by  fire,  aa  in 
tort  actions  generally,  the  rule  has  been  laid  down  by  many  courts 
that  interest  is  not  recoverable  as  damages  in  the  absence  of  a  statu- 
tory provision  to  the  contrary,  for  the  reason  that  such  damages  are 
ordinarily  unliquidated  in  tiieir  character.  Some  authorities,  how- 
ever, hold  that  where  the  demand  is  for  property  that  has  a  market 
value  suseeptible  of  easy  proof,  there  is  no  propriety  in  such  a  rule,* 
and  that  interest  should,  although  not  provided  for  by  statute,  be 
allowed  by  way  of  damages  on  the  value  of  property  destroyed  by 
fire  through  another's  negligence.*  According  to  this  view  the  dam- 
ages ai«  to  be  ascertained  by  adding  to  the  market  value  of  the 
property  at  the  time  of  its  destruction  interest  on  the  amount  of  such 
value  to  the  date  of  judgment.*  In  actions  of  the  kind  now  under 
consideration  the  usual  rule  applies  that  in  actions  sounding  in 
damages  merely,  where  the  law  furnishes  no  legal  rule  for  measur- 
ing them,  the  amount  to  be  awarded  rests  largely  in  the  discretion 
«f  the  jury  and  unless  so  large  as  to  indicate  that  it  was  the  result 
of  passion,  prejudice,  or  corruption,  their  verdict  is  conclusive,  and 
will  not  be  set  aside  as  excessive,  either  by  the  trial  court  or  on  appeal.' 
17.  Mitigation  of  Damages. — In  accordance  with  the  genenil  rule 
that  damages  recoverable  for  an  injury  are  not  limited  by  the  fact 

1.  New  York,  etc.,  R.  Co.  ▼.  Roper,  S.  St.  Lonis,  etc.,  R.  Go.  v.  YohIot, 
176  Ind.  497,  96  N.  E.  468,  36  L.R.A.  53  Ark.  603,  13  S.  W.  333,  14  S.  W. 
(N.S.)  952.  Bee  generally,  Dahagss,  800,  9  L.E.A.  604;  Rogers  v.  Parka-, 
▼ol.  8,  p.  431;  Trkspass.  159  Mich.  278,  123  N.  W.  1109,  18 

2.  See  Cbops,  vol.  8,  p.  377  et  seq.;  Ann.  Cas.  753  and  note,  34  LJt.A. 
Dakagbs,  vol.  8,  p.  479  et  aeq.;  Woods  (N.S.)  955. 

AKO  FoBKSTS.  And  see  as  to  the  4.  See  generally,  DAiuon,  voL  8, 
measure  of  damages  for  the  destme-  p.  636  et  seq. 

tion  of  or  injury  to  crops  or  trees  and  6.  New  York,  ete.,  R.  Co.  ▼.  Roper, 
timber,  Louisville  R.  Co.  v.  Beeler,  126  176  Ind.  497,  96  N.  E.  468,  36  LJI.A. 
Ky.  328,  15  Ann.  Cas.  913  and  note;  (N.S.)  952;  Kendrick  v.  Towle,  60 
Reynolds  v.  Great  Northern  R.  Co.,  Mich.  363,  27  N.  W.  567,  1  A.  S.  R. 
119   Minn.   251,   138   N.   W.   30,   52  626. 

LJt.A.(N.S.)  91  and  note;  Couch  v.  6.  Regan  v.  New  York,  ete.,  R.  Co^ 
Kansas  City  Southern  R.  Co.,  252  60  Conn.  124,  22  Atl.  503,  25  A.  S. 
Mo.  34,  158  S.  W.  347,  46  L.R.A.  R.  30C  and  note. 
(N.S.)  555;  Mahaffey  v.  New  York  7.  Farrell  v.  Minneapolis,  ete.,  B. 
C«it.  etc.,  R.  Co.,  229  Pa.  St.  285,  Co.,  121  Minn.  357,  141  N.  W.  491, 
78  AtL  143,  140  A.  S.  R.  730  and  45  L.RJl.(N.S.)  216.  See  Dauaoxs, 
■tot*.  vol.  8,  p.  673  et  seq. 
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that  the  person  injured  has  received  some  compensation  for  the  injurj- 
from  another  than  the  one  liable  in  damages,  wholly  independent 
of  any  act  or  procurement  of  the  latter,*  it  has  frequently  been  held 
that  damages  recoverable  for  injuries  to  property  by  fire  are  not  dimin- 
ished by  the  fact  that  the  owner  has  been  wholly  or  partly  indemni- 
fied for  his  loss  by  insurance  effected  by  him  and  to  the  procure- 
ment of  which  the  wrongdoer  did  not  contribute.*  The  question 
who  will  be  entitled  to  the  proceeds  of  the  recovery,  the  insurer  or 
the  insured,  is  a  matter  between  them,  and  constitutes  no  defeii.se 
to  an  action  for  the  damages  caused  by  the  wrong.*" 

II.  FiKES  Caused  by  Operation  op  Railroads  and  Steamboats 

Priilciples  Relatmg  to  Negligent  Injwriea  OeneraUy 

18.  Negligence  as  Basis  of  Liability. — ^In  the  case  of  fires  caused 
by  the  operation  of  railroads,  as  in  the  case  of  fires  set  or  permitted 
to  spread  by  private  persons,  the  rule  is  now  well  established  that, 
in  the  absence  of  statutes  to  the  contrary,  no  liability  to  answer  in 
damages  for  injuries  caused  by  such  fires  attaches  in  the  absence 
of  negligence  or  misconduct;  **  and  on  the  other  hand  it  is  equally 

8.  Regan  v.  New  York,  etc.,  R.  Co.,  Am.  Deo.  656;  Burroughs  v.  Housa- 
60  Corin.  124,  22  Atl.  503.  25  A,  8.  tonic  R.  Co.,  15  Conn.  124,  38  Am. 
R.  306  and  note.  See  Damages,  vol.  Dec.  64  and  note;  Simmon^  v.  New 
8,  p.  554.  York,  etc.,  R.  Co.,  52  Conn.  264,  52 

9.  Cunningham  v.  Evansville,  etc,  Am.  Rep.  587;  Benedict  Pineapple  Co. 
R.  Co.  102  Ind.  478,  1  N.  E.  800,  v.  Atlantic  Coast  Line  R.  Co.,  65  Fla. 
52  Am.  Rep.  683";  Lake  Erie,  etc.,  514,  46  So.  732,  20  L.R.A.(N.S.)  92; 
R.  Co.  V.  Griffin,  8  Ind.  App.  47,  35  Inman  v.  Elberton  Air-Line  R.  Co., 
N.  E.  396,  52  A.  S.  R.  465;  Hart  v.  90  Ga.  C63,  16  S.  E.  958,  35  A.  S.  R 
Western  R.  Co.,  13  Mete.  (Mass.)  99,  232  and  note;  Btckham  v.  Seaboard 
46  Am.  Dec.  719;  Peter  v.  Chicago,  Air-Line  Ry.,  127  Ga.  550,  56  S.  E. 
etc.,  R.  Co.,  121  Mich.  324,  80  N.  W.  638,  12  L.R.A.(N.S.)  476;  Osbum  v. 
295,  80  A.  S.  R.  500  and  note,  46  Oregon  R.,  etc.,  Co.,  15  Idaho  478,  98 
L.R.A.  224;  Weber  v.  Morris,  etc.,  R.  Pac.  627,  16  Ann.  Cas.  879,  19  L.R.A. 
Co.,  35  N.  J.  L.  409,  10  Am.  Rep.  (N.S.)  742;  Bass  v.  Chicago,  etc.,  R 
253;  Anderson  v.  Miller,  96  Tenn.  35,  Co.,  28  111.  9,  81  Am.  Deo.  254;  Toledo, 
33  S.  W.  615,  54  A.  S.  R.  812,  31  etc.,  R.  Co.  v.  Pindar,  53  III.  447,  5 
L.R.A.  604.  And  see  Damages,  vol.  8,  Am.  Rep.  57;  Louisville,  etc.,  R.  Co 
p.  557.  v.  Nitsche,  120  Ind.  229,  26  N.  E.  51, 

10.  Anderson  v.  Miller,  96  Tenn.  35,  22  A.  S.  R.  582,  9  L.R.A.  756;  GandrN 
33  S.  W.  615,  54  A.  S.  R.  812,  31  v.  Chicago,  etc.,  R.  Co.,  30  la.  420,  0 
L.R.A.  604.    And  see  supra,  par.  11.  Am.   Rep.   682;  Jackson  v.   Chicago, 

11.  Louisville,  etc.,  R.  Co.  v.  Mar-  etc.,  R.  Co.,  31  la.  176,  7  Am.  Rep. 
bury  Lumber  Co.,  125  Ala.  237,  28  So.  120 ;  Atkinson,  etc.,  R.  Co.  v.  Stau- 
438,  50  L.R.A.  620;  Southern  R.  Co.  ford,  12  Kan.  354,  15  Am.  Rep.  362; 
v.  Darwin,  156*  Ala.  311,  47  So.  314.  Baltimore,  etc.,  R.  Co.  v.  Woodruff,  4 
130  A.  S.  B.  94;  St  Louis,  etc.,  B.  Md.  242,  59  Am.  Dec.  72;  Poeppers  v. 
Co.  V.  Coombs,  76  Ark  3o2,  S8  ^:..  W.  Missouri,  etc.,  R.  Co.,  67  Mo.  715,  29 
.595,  6  Ann.  Cas.  151;  Hull  v.  Sacra-  Am.  Kcp.  518;  Laird  v.  Connecticut, 
mento  Valley  R.  Co.,  14  Cal.  387,  73  etc.,  R.  Co.,  62  N.  H.  254,  13  A.  S.  R. 
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well  settled  that  independently  of  statute,  if  the  fire  had  its  origin 
in  .the  negligence  or  misconduct  of  the  railroad  or  its  employees 
acting  in  the  scope  of  their  employment,  the  railroad  will  be  liable 
for  all  damages  proximately  resulting  to  another  from  such  fire,** 
no  matter  how  strenuous  eflforts  may  have  been  afterwards  made 
by  the  company's  servants  to  extinguish  the  fire.**  Nor,  in  order 
to  render  a  railroad  company  liable  for  loss  of  adjacent  property  by 
fire  spreading  from  ita  right  of  way,  is  it  necessary  that  ite  employees 
have  knowledge  of  the  existence  of  the  fire.**  There  is  some  conflict 
of  authority  as  to  whether  it  is  negligence  in  a  railway  company 
to  omit  the  extinguishment  of  a  fire  having  its  origin  in  the  careful 
prosecution  of  its  business,  some  authorities  denying  the  evidence 
of  liability  in  such  a  case,*'  while  others  hold  that  railroad  compa- 
nies are  not  only  required  to  exercise  a  high  degree  of  care  to  prevent 
the  kindling  of  fires  by  escaping  sparks  from  their  locomotives,  but 
are  also  under  obligation  to  extinguish  them  when  they  have  their 
origin  in  the  conduct  of  the  company's  business,  if  this  can  be  done 
by  the  exercise  of  ordinary  care,**  and,  even  tiiough  the  company 
was  in  no  way  responsible  for  the  origin  of  the  fire,  it  has  heen 

564;  Salmon  v.  Delaware,  etc.,  R.  Co.,  Atl.  994,  2  Ann.  Cas.  457,  67  L.Rj^. 
38  N.  J.  L.  615,  20  Am.  Rep.  356;  416;  Periey  v.  Eastern  R.  Co.,  98 
Sheldon  v.  Hudson  River  R.  Co.,  14  Mass.  414,  96  Am.  Dec.  645  and  note; 
N.  Y.  218,  67  Am.  Dec.  155;  Fero  v.  Ryan  v.  New  York  Cent.  R.  Co.,  35 
Buffalo,  etc.,  R.  Co.,  22  N.  Y.  209,  78  N.  Y.  210,  91  Am.  Dec.  49;  Webb  v. 
Am.  Dec.  178;  Webb  v.  Rome,  etc.,  R.  Rome,  etc.,  R.  Co.,  49  N.  Y.  420,  10 
Co.,  49  N.  Y.  420,  10  Am.  Rep.  389;  Am.  Rep.  389;  Bernard  v.  Richmond, 
Frankford,  etc..  Turnpike  Co.  v.  PhUa-  etc.,  R.  Co.,  85  Va.  792,  8  S.  E.  785, 17 
delphia,  etc.,  R.  Co.,  54  Pa.  St.  345,  A.  S.  R.  103;  Martin  v.  Western  Union 
93  Am.  Dec.  708;  Philadelphia,  etc,  R.  Co.,  23  Wis.  437,  99  Am.  Dee.  189; 
R.  Co.  v.  Hendrickson,  80  Pa.  St.  182,  Spaulding  v.  Chicago,  etc.,  R.  Co.,  30 

21  Am.  Rep.  97;  Henderson  v.  Phila-  Wis.  110,  11  Am.  Rep.  550. 
delphia,  etc.,  R.  Co.,  144  Pa.  St.  461,       18.  Missouri  Pac.  R.  Co.  v.  Platzer, 

22  Atl.  851,  27  A.  S.  R.  652  and  note,  73  Tex.  117,  11  S.  W,  160, 15  A.  S.  R. 
16  L.R.A.  299;  Gregory  v.  Layton,  36  771,  3  L.R.A.  639. 

S.  C.  93, 15  S.  E.  352,  31  A.  S.  R.  857  14.  New  York,  etc.,  R.  Co.  v.  Roper, 

and  note;  White  v.  Chicago,  etc.,  R.  176  Ind.  497,  96  N.  E.  468,  36  LJIJV.. 

Co.,  1  S.  D.  326, 47  N.  W.  146, 9  L.R.A.  (N.S.)  962. 

824;  Missouri  Pac  R.  Co.  v.  Platzer,  15.  Missouri  Pac.  B.  Co.  ▼.  Platzer, 

73  Tex.  117, 11  S.  W.  160,  15  A.  S.  R.  73  Tex.  117, 11  S.  W.  160, 15  A.  S.  R. 

771,  3  L.R.A.  639  and  note;  Murphy  771;  3  L.R.A.  639  (stating  this  to  be 

V.  Chicago,  etc,  R.  Co.,  45  Wis.  222,  the  rule  in  some  jurisdictions). 

30  Am.  Rep.  721;  Vaughan  v.  TafEvale  16.  Simmonds  v.  New  York,  etc.,  R. 

R.  Co.,  6  H.  &  N.  679,  29  L.  J.  Exch.  Co.,  52  Conn.  264,  52  Am.  Rep.  587; 

247, 1  Eng.  Rul.  Cas.  296  and  note.  Pittsburgh,  etc,  R.  Co.  v.  Brough,  168 

Notes:   6  Am.  Rep.  597;  17  Am.  Ind.  378,  81  N.  E.  67, 12  L.R.A.(N.S.) 

Rep.  264;  59  L.R.A.  234.  401;  Missouri  Pac  R.  Co.  v.  Platzer, 

12.  Cincinnati,  etc.,  R.  Co.  v.  South  73  Tex.  117, 11  S.  W.  160, 15  A.  S.  «. 

Fork  Coal  Co.,  130  Fed.  528,  71  C.  C.  771  and  note,  3  L.R.A.  639. 

A.  316,  1  L.R.A.(N.S.)  533;  Dyer  v.  Notes:  9  L.R.A.  825;  U  i*E.A.  607. 
Maiue  Cent.  R.  Co.,  99  Me.  195,  58 
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held  that  it  may,  under  some  circumstances,  be  liable  for  the  failure 
to  t^ke  ordinary  care  to  prevent  the  spread  of  such  fire  to  contiguous 
premises.*'  It  has  also  been  held,  however,  that  the  duty  of  a  train 
crew  to  leave  their  train  to  extinguish  a  fire  is  subordinate  to  the 
duly  of  operating  the  train  on  schedule  time.  Stopping  or  delaying 
a  train  to  put  out  a  fire,  which  may  have  been  set  by  a  locomotive 
engine  of  the  company,  might  throw  the  train  out  of  its  schedule  time 
and  thus  interfere  with  the  schedule  time  of  other  trains,  and  greatly 
incommode,  and  even  endanger,  the  lives  of  passengers  on  such 
trains.**  The  rules  as  to  liability  of  railroad  companies  for  damage 
caused  by  fires  negligently  set  or  allowed  to  spread  have  been  held 
to  apply  in  the  case  of  one  operating  a  private  railroad  with  a  loco- 
motive engine,**  and  in  the  case  of  firee  set  by  steam  vessels,**  and 
by  some  authorities  the  same  degree  of  care  is  required  of  one  using 
a  steam  threshing  machine,  in  respect  of  setting  fires,  as  devolves 
upon  railroad  companies  in  the  use  of  their  engines.*  The  liability 
of  railroads  or  street  railways  for  negligently  interfering  with  firemen 
employed  in  extinguishing  a  fire,  is  treated  elsewhere  in  this  article.* 
19.  Liability  for  Acts  of  Others. — ^While,  from  the  very  nature  of 
things,  a  railroad  corporation,  acting  as  it  does  through  agents  and 
employees,  must  be  held  liable  for  fires  caused  by  such  authorized 
agents  or  employees,  when  engaged  in  the  performance  of  some  busi- 
ness of  the  employer's,*  yet,  as  in  the  case  of  private  persons,*  they 
are  not  liable  where  the  act  causing  the  injury  was  not  done  in  the 
course  and  scope  of  the  employment;*  and  this  has  been  held  to 
be  the  case  even  under  a  statute  imposing  absolute  liability  upon  a 
railroad  company  for  damage  from  fires  caused  in  the  operation 
of  a  railroad.'  The  authorities  are  apparently  unanimous  upon  the 
proposition  that  a  railroad  company  which  permits  its  road  to  be 
used  by  another  will  be  liable  for  loss  from  fire  caused  by  the  defec- 

17.  Beckham  v.  Seaboard  Air-Line  Transp.  Co.,  60  Wis.  141,  18  N.  W. 
R.  Co.,  127  Ga.  550,  56  S.  E.  638,  764,  50  Am.  Rep.  352. 

12  L.R.A.  (N.S.J  476;  Farrell  v.  Min-       1.  Martin   v.    McCrary,   115   Tenn. 
neapolis,  etc.,  K.  Co.,  121  Minn.  357.  316,  89  8.  W.  324,  1  L.R.A.(N.S.) 
141  N.  W.  491,  45  L.R.A.(N.S.)  215  530  and  note, 
and  note.  8.  See  infra,  par.  61. 

18.  Pittsburgh,  etc.,  R.  Co.  v.  Brough,  8.  Denrer,  etc,  R.  Co.  v.  Conway, 
168  Ind.  378,  81  N.  E.  57,  12  L.R.A.  8  Colo.  1,  5  Pac.  142,  54  Am.  Rep. 
(N.S.)  401.  537.    See  generally.  Master  and  Serv- 

19.  Kendrick  V.  Towle,  60  Mich.  363,  ant;  Principal  and  Agent;  Rail- 
27  N.  W.  567,  1  A.  S.  R.  526.  boads. 

20.  Gerke  v.  California  Steam  Nav.      4.  Sec  supra,  par.  2. 

Co.,  9   Cal.   251,  70  Am.  Dec.   650;       6.  Southern  R.  Co.  v.  Power  Fuel 

Montgomorv    v.    Muskegon    Booming  Co.,  152  Fed.  917,  82  C.  C.  A.  65,  12 

Co.,  88  MiJ-h.  633,  50  N.  W.  729,  26  L.R.A.(N.S.)    472  and  note;    Mori.^r 

A.  S.  K.  308;  Burrows  v.  Delta  Transp.  v.  St.  Paul,  etc.,  R.  Co.,  31  Minn.  351, 

Co.,  106  Mich.  5S2,  64  N.  W.  501,  29  17  N.  W.  952,  47  Am.  Rop.  793. 
L.R.A.    468;    Atkinson    v.    Goodrich       6.  See  infra,  par.  33,  35. 
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tive  condition  of  its  licensee's  engines;  apparently  upon  the  ground 
that,  by  the  acceptance  of  its  charter,  a  railroad  takes  upon  'itself 
burdens  and  responsibilities  which  it  cannot  shift  without  the  con- 
sent of  the  state,  and  that,  therefore,  it  becomes  Tesponsible  for  the 
exercise  of  the  franchise  which  has  been  granted  it,  and  cannot,  of 
its  own  volition,  escape  such  responsibilities  by  permitting  others 
to  exercise  the  right  of  using  its"  road.'  And  this  baa  been  held 
to  be  the  law  even  though  the  defendant  railroad  company  was 
required  by  law  to  permit  the  trains  of  other  companies  to  be  run 
over  its  line.'  So  where  a  railroad  company,  with  t^ie  approval  of 
the  legislature,  exclusively  leased  its  road  to  another  company  for 
ninety-nine  years,  and  by  the  lessee's  neglect  combustibles  on  the 
railroad  land  communicated  fire  to  adjoining  buildings,  it  has  been 
held  that  the  lessor  was  liable.* 

20.  Degree  of  Care  Required  to  Avoid  Liability. — ^Where  the  lia- 
bility of  a  railroad  company  for  fires  caused  by  its  operation  or 
originating  on  its  premises  is  dependent  on  its  negligence,  the  same 
general  rule  applies  as  in  determining  the  liability  of  private  individ- 
uals," and  only  the  exercise  of  reasonable  care  and  diligence  is  re- 
quired— such  as  a  reasonable  and  prudent  man  would  exercise  under 
like  circumstances.**  To  satisfy  this  requirement  the  amount  of  care 
and  caution  exercised  by  those  owning  and  operating  machinery  pro- 
pelled by  steam  must,  however,  be  commensurate  with  and  in  propor- 
tion to  the  risks  assumed ;  *'  so  f ar  as  not  inconsistent  with  the  law- 
ful, reasonable,  and  effective  conduct  of  their  business.**  Anything 
less  than  this  must  be  regarded  as  negligence;  and  if  injury  ensue 
in  consequence  of  such  negligence  the  company  will  be  liable.**  It 
cannot  be  doubted  that  it  is  the  duty  of  a  railway  company  to  exer- 

7.  St.  Louis,  etc.,  R.  Co.  ▼.  Chap-  176  Ind.  497,  96  N.  B.  468,  36  L.R.A. 
'pell,  83  Ark.  94,  102  S.  W.  893,  10   (N.S.)  952;  Kesee  v.  Chicago,  etc.,  R. 

L.R.A.(N.S.)  1175  and  note.  Co.,  30  la.  78,  6  Am.  Rep.  643;  Jack- 
Notes:   38  Am.  Dec.  79;  71  Am.  son  v.  Chicago,  etc.,  R.  Co.,  31  la.  176, 
Dec.  296.  7  Am.  Rep.  120;  Baltimore,  etc.,  R. 

8.  Delaware,  etc.,  R.  Co.  v.  Salmon,  Co.  v.  Woodruff,  4  Md.  242,  59  Am. 
39  N  J.  L.  299,  23  Am.  Rep.  214.  Dec.  72;  Kendrick  v.  Towle,  60  Mich. 

Note:  10  L.R.A.(N:S.)  1175.  363,  27  N.  W.  567, 1  A.  S.  IJ.  526. 

9.  Balsley  v.  St.  Louis,  etc.,  R.  Co.,  12.  Marquette,  etc.,  R.  Co.  v.  Spear, 
119  ni.  68,  8  N.  E.  859,  59  Am.  Eep.  44  Mich.  169,  6  N.  W.  202,  38  Am. 
784  Rep.  242;  Kendrick  v.  Towle,  60  Mich. 

lb.  See  supra,  par.  3.  363,  27  N.  W.  567,  1  A.  S.  R.  526; 

11.  Macon,  etc.,  R.  Co.  v.  McConnell,  Frankford,  etc.,  Turnpike  Co.  v.  Fhila- 

31  Ga.  133,  76  Am.  Dec.  685;  Inman  delphia,  etc.,  R.  Co.,  54  Pa.  St.  345, 

V.  Elberton  Air-Line  R.  Co.,  90  Ga.  93  Am.  Deo.  708. 

663,  16  S.  E.  958,  35  A.  S.  R.  232;  13.  Southern  R.  Co.  v.  Darwin,  166 

Ohio,  etc.,  R.  Co.  v.  Shanefelt,  47  lU.  Ala.  311,  47  So.  314,  130  A.  S.  R.  94. 

497,  95  Am.  Dee.  504;  Toledo,  etc.,  R.  14.  Kendrick  v.  Towle,  60  Mich.  363, 

Co.  V.  Pindar,  53  111.  447,  5  A  :.  Rep.  27  N.  W.  567, 1  A.  S.  R.  526. 
57;  New  York,  etc.,  R.  Co.  v.  Roper, 
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eise  every  reasonable  precaution  to  avoid  injury  to  others  by  scatter- 
ing &«  along  its  right  of  way.  It  is  equally  clear,  upon  principle 
and  authority,  that  when  the  danger  of  doing  such  injury  is  increased 
by  the  nearness  of  wooden  buildings  to  its  track,^'  the  accumulation 
of  combustible  material,  either  on  its  own  or  the  adjoining  land,  the 
dryness  of  the  season,  and  the  direction  of  high  winds,  greater  cau- 
tion is  required  than  is  necessary  when  such  conditions  do  not  prevail. 
While  ordinary  care  requires  the  employees  of  a  railroad  company 
to  recognize  such  conditions  for  the  purpose  of  avoiding  as  far  as 
possible  injury  to  others,  such  care  is  to  be  exercised,  while  at  the 
same  time  giving  due  consideration  to  the  interest  of  the  railway 
service,  and  the  duty  of  the  company  to  its  patrons  and  the  public.^* 
So  while  a  railroad  company  may  remove  combustible  material  from 
its  right  of  way,  and  while  it  may  ordinarily  employ  fire  for  that 
purpose  without  committing  negUgence,  still,  when  the  use  of  fire 
greatly  imperils  adjoining  property,  it  is  a  positive  wrong  to  employ 
fire  for  such  purpose,  for  which  the  company  must  respond  in  damages 
in  case  of  loss.*'  Thus  where  a  railroad  company,  whose  right  of 
way  as  well  as  surrounding  lands  is  composed  of  one  vast  bed  of  turf 
or  peat,  intentionally  sets  fire  to  such  right  of  way  in  a  season  of 
great  drought,  it  is  guilty  of  positive  tort,  and  not  of  mere  passive 
negligence,  and  is  liable  for  all  loss  resulting  to  adjoining  owners 
or  others  to  whose  land  the  fire  is  communicated  by  an  ordinary 
wind.** 

21.  Negligence  in  Particular  Matters — Construction,  Equipment 
and  Repair  of  Apparatus. — Although  the  law  does  not  demand  of  a 
railroad  absolute  scientific  perfection  in  the  construction  and  equip- 
ment of  its  engines,  it  does  require  a  high  degree  of  care  and  skill, 
and  that  the  company  shall,  as  near  as  practicable,  ascertain  what 
is  the  best  plan  for  such  construction,**  and  supply  itself  with  such 
engines  as  will  be  least  liable  to  set  fire,  and  be  reasonably  safe  from 
destroying  the  property  of  others  along  its  route.*"  It  is  the  duty 
of  such  company  to  provide  and  keep  constantly  in  use  and  in  proper 
repair  the  best  known  appliances  to  prevent  the  escape  of  fire  from 

16.  Fero  v.  Buffalo,  etc.,  R.  Co.,  22  18.  Louisville,  etc.,  R.  Co.  t.  Nitsehe, 

N.  Y.  209,  78  Am.  Dec.  178;  Norfolk,  126  Ind.  229,  26  N.  E.  51,  22  A.  S.  R. 

ete.,  E.  Co.  v.  Pritts,  103  Va.  687,  49  582,  9  L.B.A.  756. 

S.  E.  971, 106  A.  S.  R.  911,  68  L.R.A.  Note:  20  Ann.  Cas.  702. 

864.  19.  Gagg  v.  Vetter,  41  Ind.  228,  13 

16.  Norfolk,  etc.,  B.  Co.  v.  Pritts,  Am.  Rep.  322;  Steinweg  v.  Erie  Ry., 
103  Va.  687,  49  S.  E.  971,  106  A.  S.  43  N.  Y.  123,  3  Am.  Rep.  673. 

R.  911  and  note,  68  L.R.A.  864.  Note:  38  Am.  Dee.  72. 

Note:20  Ann.  Cas.  702.  20.  Watt  v.  Nevada  Cent.  R.  Co., 

17.  Louisville,  etc.,  R.  Co.  v.  Nitsehe,  23  Nev.  154,  44  Pac.  423,  46  Pao.  52, 
126  Ind.  229,  26  N.  £.  51,  22  A.  S.  R.  726,  62  A.  S.  R.  772  and  note. 

582,  9  L.R.A.  756. 
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its  engines/  irrespective  of  the  usage  of  other  roads,*  and  a  failuve 
to  do  80  will  be  such  want  of  ordinary  care  and  prudence  as  w;ill 
render  it  liable  for  damage  to  property  by  firee  oommunicated  by 
its  engines.*  It  being  the  duty  of  a  railroad  company  to  use  thit 
best  devices  to  prevent  the  escape  of  fire,  when  an  invention  or  appli- 
ance has  been  tested,  and  generally  approved  as  better  than  that 
it  is  using  it  then  becomes  its  duty,  with  all  reasonable  diligence,  to 
adopt  and  use  such  invention  upon  its  engines,  and  it  cannot  defer 
doing  this  until  the  invention  has  been  adopted  and  used  exclu- 
sively by  some  other  road.*  It  would  be  hardly  just  however  to  a 
railroad  company  to  hold  that  it  is  bound  to  use  every  new  inven- 
tion and  appliance  known  to  science,  without  reference  to  the  question 
whether  they  had  been  practically  tested  or  foimd  to  be  the  best  by 
actual  experience,'  and  it  is  generally  held  that  a  railroad  company  is 
not  bound  to  use  every  possible  precaution  which  the  highest  scientific 
skill  might  have  suggested,  nor  to  adopt  an  untried  machine  or  mode 
of  construction,*  and  that  where  it  has  exercised  all  reasonable  care 
6md  diligence  in  the  construction  of  its  engines  and  in  keeping. them 
in  proper  condition,  aa  well  as  in  properly  managing  and  operating 
them  at  the  time  and  place  in  question,  such  company  will  not  be 
liable  for  damage  to  property  by  fire  communicated  from  such  en- 
gines.^    In  some  jurisdictions  the  duty  to  adopt  and  keep  in  good 

1.  St.  Loais,  etc.,  R.  Co.  ▼.  Coombs,  Va.  687,  49  8.  E.  971,  106  A.  8.  R. 

76  Ark.  132,  88  S.  W.  595,  6  Ann.  911  and  note,  68  L.R.A.  864. 

Cas.  151;  Jacksonville,  etc.,  R.  Co.  t.  Note:  6  Am.  Rep.  598. 

Peninsular  Land,  etc.,  Co.,  27  Fla.  1,  2.  Metzgar  t.  Chicago,  etc.,  R.  Co., 

157,  9  So.  661,  689,  17  L.R.A.  33;  76  la.  387,  41  N.  W.  49,  14  A.  8.  R. 

Toledo,  etc.,  R.  Co.  v.  Pindar,  63  lU.  224  and  note. 

447,  5  Am.  Rep.  57;  Qagg  v.  Vetter,  3.  Jackson  v.  Chicago,  etc.,  R.  Co., 

41  Ind.  228, 13  Am.  Rep.  322;  Metzgar  31  la.  176,  7  Am.  Rep.  120;  Watt  v. 

V.  Chicago,  etc.,  R.  Co.,  76  la.  387,  41  Nevada  Cent.  R.  Co.,  23  Nev.  154,  44 

N.  W.  49,  14  A.  S.  R.  224  and  note;  Pae.  423,  46  Pac.  62,  726,  62  A.  S.  R. 

Burrows   v.   Delta   Transp.    Co.,   106  772. 

Mich.  582,  64  N.  W.  501,  ^  L.R.A.  4.  Metsgar  ▼.  Chicago,  ete.,  R.  Co., 

468;  Patton  v.  St.  Louis,  etc.,  R.  Co.,  76  la.  387,  41  N.  W.  49,  14  A.  S.  B. 

87  Mo.  117,  56  Am.  Rep.  446;  Watt  224  and  note. 

V.  Nevada  Cent.  R.  Co.,  23  Nev.  154,  Note:  38  Am.  Dec.  72. 

44  Pac.  423,  46  Pac.  52,  726,  62  A.  8.  5.  Note :  38  Am.  Dee.  72. 

R.  772  and  note ;  Steinw^  v.  Erie  Ry.,  6.  Jacksonville,  etc.,  R.  Co.  ▼.  Penin- 

43  N.  Y.  123,  3  Am.  Rep.  673;  Bedell  ralar  Land,  etc.,  Co.,  27  FUu  1, 157,  9 

V.  Long  Island  R.  Co.,  44  N.  Y.  367,  So.  661,  689,  17  LHJL.  33;  Steinweg 

4    Am.    Rep.    688;    Frankford,    etc.,  v,  Erie  Ry.,  43  N.  Y.  123,  3  Am.  Rep. 

Turnpike  Co.  v.  Philadelphia,  etc.,  R.  673. 

Co.,  54  Pa.  St.  345,  93  Am.  Deo.  708  Notes:  38  Am,  Doe.  72;  14  A.  8.  B. 

and  note;  Henderson  v.  Philadelphia,  228. 

etc,  R.  Co.,  144  Pa.  St.  461,  22  Atl.  7.  Southern  R.  Co.  v.  Darwin,  156 

851,  27  A,  8.  R.  652,  16  L.R.A.  299;  Ala.  311,  47  So.  314,  130  A.  S.  R. 

White  V.  Chicago,  etc.,  R.  Co.,  1  8.  94;  St.  Louis,  etc.,  R.  Co.  v.  Coombs, 

D.  326,  47  N.  W.  146,  9  L.R.A.  824;  76  Ark.  132,  88  S.  W.  595,  6  Ann.  Cas. 

Norfolk,   etc.,   R.   Co.   v.   Fritts,   103  151;  Inman  v.  Elberton  Air-Line  B. 
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condition  applianoes  that  will  prevent  as  far  as  possible  the  escape 
of  fire  from  engines,  is  expressly  imposed  on  railroad  companies  by 
statute.*  It  has  been  held  that  steamboat  companies  also  must  pro- 
vide  all  reasonable  precautions  to  protect  the  property  of  others  from 
injury  by  fire,  and  such  precautions  must  not  only  be  provided  but 
tbey  must  be  properly  used.  Carelessness  in  either  particular  accom- 
panied with  injury 'to  any  innocent  party  Vrill  make  the  company 
liable.*  In  some  jurisdictions  it  is  expressly  provided  by  statute  that 
all  vessels  using  certain  fuel,  navigating  any  of  the  waters  of  the 
state,  shall  be  provided  with  suitable  fire  screens  attached  to  the  smoke- 
stack of  the  vessel  to  prevent  the  escape  of  fire,  and  that  such  fir« 
screens  ^all  be  of  the  best  approved  kind  shown  by  experience  to 
be  proper  and  suitable  for  protection  from  fire.  It  has  been  held 
that  such  a  statute  is  not  unreasonable,  and  imposes  no  greater  burden 
than  the  common  law  rule  in  most  states  imposes  in  the  case  of  rail- 
road locomotives;  that  it  does  not  conflict  with  acts  of  Congress  or 
regulations  of  supervisory  inspectors,  and  that  it  is  not  an  interfer- 
ence with  interstate  commerce.** 

22.  Management  and  Operation  of  Englnei. — ^The  duty  of  a  rail* 
road  company  to  use  proper  care  to  prevent  the  destruction  of  prop- 
erty by  £i9  communicf^ted  from  its  engines  extends  to  the  exercise 
of  every  reasonable  precaution  in  the  selection  of  competent  employees, 
and  in  the  operation  of  its  trains,**  and  negligence  in  these  particu- 
lars will  render  it  liable  for  injuries  to  property  by  fires  arising  there- 
from.** While  any  ordinary  fuel  may  be  used  in  a  locomotive  engine 
for  the  generation  of  steam,  the  exercise  of  this  right  is  subject  to 
the  restriction  that  the  latest  improvements  in  its  management  in 

Co.,  90  Oa.  663, 16  S.  E.  9S8,  36  A.  S.  9.  Oerka  v.  California  Steam  Nav. 

R.  232;  Peter  v.  Chicago,  etc.,  R.  Co.,  Co.,  9  Cal.  261,  70  Am.  Deo.  660  and 

121  Mich.  324,  80  N.  W.  295,  80  A.  note. 

S.  R.  500,  46  L.R.A.  224;  Frankford,  10.  BnrrowB  v.  Delta  Tzansp.  Co., 

etc..  Turnpike  Co.  v.  Philadelphia,  etc.,  106  Mich.  682,  64  N.  W.  601, 29  LRjL 

S.  Co.,  64  Pa.  St.  345,  93  Am.  Dee.  468.     Bat  see  Atkinson  v.  Goodrieh 

708   and  note:   Henderaon   v.   Phila-  Transp.  Co.,  60  Wis.  141,  18  N.  W. 

delphia,  ete.,  R.  Co.,  144  Pa.  St.  461,  764,  50  Am.  Rep.  352,  wherein  it  waa 

22  Atl.  851,  27  A.  S.  R.  652, 16  L.RA.  held  that  a  mnnieipal  ordinanee,  for- 

299;  White  ▼.  Chicago,  etc.,  R.  Co.,  1  bidding  the  mnning  of  any  ateamboat 

S.  D.  326,  47  N.  W.  146,  9  L.R.A.  without  a  spark  arrester  to  prevent 

824.  the  escape  of  sparks  "as  effectually  as 

Notes:  38  Am.  Dee.  72;  11  LH.A.  the  same  can   be  prevented  by  any 

607.  means  known  or  in  use,"  is  unreaaon- 

8.  Louisville,  ete.,  R.  Co.  ▼.  Beeler,  able. 

126  Ky.  328, 103  S.  W.  300, 128  A.  8.  11.  Norfolk,  etc,  R.  Co.  r.  Fritts, 

R.  291,  15  Ann.  Cas.  913,  11  L.RA.  103  Va.  687,  49  S.  E.  971,  106  A.  S. 

(N.S.)  930;  Patry  ▼.  Northern  Pae.  R.  911,  68  L.RA.  864. 

B.  Co.,  114  Minn.  376, 131  N.  W.  462,  Note:  11  L.R.A.  508. 

34  L.B.A.(N.S.)  686.  12.  Southern  R.  Co.  v.  Darwin,  166 
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general  use  shall  be  applied  to  it.**  And  if  an  overload  of  engines 
would,  with  the  best  appliances  in  use,  in  generating  steam,  produce 
the  escape  of  sparks  and  fire  to  a  dangerous  extent,  then  such  conduct 
would  be  gross  negUgence.**  So  unusual  and  unnecessary  high  speed 
of  a  railroad  train,  and  the  resulting  emission  of  aa  unusually  great 
quantity  of  sparks  and  cinders  from  the  engine,  may  become  negli- 
gence on  the  part  of  the  railroad  company.  It  must,  in  regulating 
such  speed,  take  cognizance  of  the  dryness  of  the  season,  the  strength 
and  direction  of  the  wind,  the  danger  to  adjoining  property  from 
6re,  and  of  any  surrounding  circumstances  which  increase  the  danger 
to  others  from  fire  thrown  out  by  its  engines.** 

23.  Inflammable  Materials  on  or  near  Right  of  Way. — ^The  courts 
of  England  have  adjudged  that  a  duty  lies  upon  a  railroad  company, 
under  the  common  law,  to  exercise  care  in  keeping  its  track  free  from 
combustible  matter,  whereby  fire  from  its  locomotives  may  be  carried 
to  adjacent  Ismds,  and  that  an  action  will  lie  for  negligence  in  that 
respect,  although  there  be  no  suggestion  that  the  engine  from  which 
the  fire  was  thrown  was  improperly  constructed  or  driven.**  In  this 
country  also,  it  is  well  established,  whether  regard  be  had  to  statute 
or  to  the  common  law,  that  a  duty  rests  upon  a  railroad  company 
to  care  for  the  condition  of  its  track,  and  to  keep  its  line  clear  of 
materials  likely  to  be  ignited  from  sparks  issuing  from  its  locomotives 
although  the  latter  be  properly  constructed  and  driven ; "  and  prac- 
tically all  the  authorities  agree  that  the  presence  of  dry  grass  and 
other  inflammable  material  upon  the  way  of  a  railroad  suffered  to 
remain  there  by  the  company  without  cause  is  a  fact  from  which  a 
jury  may  find  negligence  against  the  company,  although  it  is  not 
negligence  per  se.**     Some  authorities  indeed  go  to  the  extent  of 

Ala.  311,  47  So.  314,  130  A.  S.  R.  103  Va,  687,  49  S.  E.  971,  106  A.  S. 
94;  Toledo,  etc.,  R.  Co.  v.  Pindar,  53  B.  911,  68:  L.R.A.  864;  Martin  v.  West- 
Ill.  447,  5  Am.  Rep.  57;  Gagg  v.  Vet-  em  Union  B.  Co.,  23  Wis.  437,  99  Am. 
ter,  41  Ind.  228,  13  Am.  Rep.  322;  Dec.  189. 

Patton  V.  St.  Louis,  etc.,  R.  Co.,  87  16.  Delaware,  etc.,  R.  Co.  v.  Salmon, 

Mo.  117,  56  Am.  Rep.  446;   Martin  39  N.  J.  L.  299,  23  Am.  Rep.  214; 

V.  Western  Union  R.  Co.,  23  Wis.  437,  Smith  v.  London,  etc.,  R.  Co.,  L.  R.  6 

09  Am.  Dec.  189.  C.  P.  14,  40  L.  J.  C.  PL  21,  23  L.  T. 

13.  Lackawanna,    etc.,    R.    Co.    v.  N.  S.  678,  19  W.  R.  230,  18  Eng.  Rul. 
Doak,  52  Pa.   St.  379,  91  Am.  Dec.  Cas.  726. 

166 ;  Frankford,  etc..  Turnpike  Co.  v.  17.  Delaware,  etc.,  R.  Co.  v.  Salmon, 
Philadelphia,  etc.,  R.  Co.,  54  Pa.  St.  39  N.  J.  L.  299,  23  Am.  Rep.  214. 
345,  93  Am.  Dec.  708;  Henderson  v.  18.  St.  Louis,  etc.,  R.  Co.  v.  Yonley, 
Philadelphia,  etc.,  R.  Co.,  144  Pa.  St.  53  Ark.  503,  13  S.  W.  333,  14  S.  W. 
461,  22  Atl.  851,  27  A.  S.  R.  652,  16  800,  9  LJS.A.  604;  Plynn  ▼.  San  Fran- 
L.K.A.  299.  Cisco,  etc.,  R.  Co.,  40  CaL  14,  6  Am, 

14.  Toledo,  etc.,  B.  Co.  v.  Pindar,  Rep.  595;   Bass  v.  Chicago,  etc,   R. 
63  111.  447,  5  Am.  Rep.  57.  Co.,  28  111.  9,  81  Am.  Dec.  254  and 

15.  Norfolk,  etc.,  B.  Co.  ▼.  Fritts,  note;  Ohio,  etc.,  R.  Co.  v.  Shanefdt, 
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holding  that  to  allow  the  accumulation  of  such  matter  is  per  se  negli- 
gence which  will  render  the  company  liable  if  loss  ensues.**  A 
railroad  company  may  be  supplied  with  the  best  engines  and  most 
approved  apparatus  for  preventing  the  emission  of  sparks,  and  oper- 
ated by  the  most  skilful  engineers;  it  may  do  all  that  skiJl  and  science 
can  suggest  in  the  management  of  its  locomotives;  and  still  it  may 
be  guilty  of  gross  negligence  in  allowing  the  accumulation  of  danger- 
ous combustibles  along  the  track,  easily  to  be  ignited  by  its  furnaces 
and  thence  communicated  to  the  property  of  adjoining  owners.*" 
In  some  jurisdictions  it  is  by  express  statutory  provision  made  the 
duty  of  a  railroad  company  to  keep  its  right  of  way  reasonably  free 
from  combustible  materials  liable  to  take  and  communicate  fire  ^om 
passing  trains  to  abutting  or  adjacent  property.*  A  railroad  company 
has  the  right  to  keep  at  its  stations  such  supplies  of  fuel  as  are,  in 
its  judgment,  necessary  for  its  present  or  future  use,  and  it  is  not 
liable  for  any  injury  caused  by  the  accidental  burning  thereof,  unless 

47  lU.  497,  95  Am.  Dec.  504;  Illinois  ley,  75  Va.  499,  40  Am.  Rep.  734; 
Cent.  R.  Co.  v.  Siler,  229  111.  390,  82  Kellogg  v.  Chicago,  etc.,  R.  Co.,  26 
N.  E.  362,  U  Ann.  Cas.  3G8, 15  L.R.A.  Wis.  223,  7  Am.  Rep.  69. 
(N.S.)  819;  Pittsbuigh,  etc.,  R.  Co.  Notes:  38  Am.  Dec.  72;  62  A.  S.  R. 
V.  Jones,  86  Ind.  496,  44  Am.  Rep.  790;  106  A.  S.  R.  916;  1  L.R.A.  625; 
334;  Louisville,  etc.,  R.  Co.  v.  Hart,  9  L.R.A.  750. 

119  Ind.  273,  21  N.  E.  753,  4  L.R.A.  19.  Richmond,  etc.,  R.  Co.  v.  Med- 
549;  New  York,  etc.,  R.  Co.  v.  Roper,  ley,  75  "Va.  499,  40  Am.  Rep.  734  (stat- 
176  Ind.  497,  96  N.  E,  468,  36  L.R.A.  ing  that  this  is  the  view  of  some  courts, 
(N.S.)  952;  Lake  Erie,  etc.,  R.  Co.  v.  though  holding  to  the  contrary). 
Clark,  7  Ind.  App.  155,  34  S.  W.  587,  20.  Watt  v.  Nevada  Cent.  R.  Co., 
52  A.  S.  R.  442;  Patlon  v.  St.  Louis,  23  Nev.  154,  44  Pac.  423,  46  Fas.  62, 
etc.,  R.  Co.,  87  Mo.  117,  56  Am.  Rep.  726,  62  A.  S.  R.  772;  Gulf,  etc,  R.  Co. 
446;  Root  v.  Kansas  City  Southern  v.  Benson,  69  Tex.  407,  5  8.  W.  822, 
R.  Co.,  195  Mo.  348,  92  S.  W.  621,  6  5  A.  S.  R.  74. 

L.R.A.(N.S.)  212;  Watt  ▼.  Nevada  1.  Balsley  ▼.  St.  Louis,  etc.,  R.  Co., 
Cent.  R.  Co.,  23  Nev.  154,  44  Pac.  ^3,  119  111.  68,  8  N/  E.  869,  59  Am,  Rep. 
46  Pac.  52,  726,  62  A.  S.  R.  772;  Sal-  784;  Illinois  Cent  R.  Co.  v.  Siler,  229 
mon  V.  Delaware,  etc.,  R.  Co.,  38  N.  111.  390,  82  N.  E.  362,  11  Ann.  Cas. 
J.  L.  5,  20  Am.  Rep.  356;  Delaware,  368,  15  L.R.A. (N.S.)  819;  Checkley 
etc.,  R.  Co.  V.  Salmon,  39  N.  J.  L.  299,  v.  IlUnois  Cent.  R.  Co.,  257  111.  491, 
23  Am.  Rep.  214;  Webb  v.  Rome,  etc.,  100  N.  E.  942,  Ann.  Cas.  1914A  1202, 
R.  Co.,  49  N.  Y.  420, 10  Am.  Rep.  389;  44  L.R.A.(N.S.)  1127;  LonisviUe,  etc., 
O'NeiU  V.  New  York,  etc,  R.  Co.,  115  R.  Co.  v.  Heeler,  126  Ky.  328,  103  8. 
N.  Y.  579,  22  N.  E.  217,  5  L.R.A.  591  W.  300,  128  A.  S.  R.  291,  15  Ann. 
and  note;  Hoffman  v.  Eng,  160  N.  Y.  Cas.  913,  11  L.R.A.(N.S.)  930;  Fabry 
618,  55  N.  E.  401,  73  A.  S.  R.  715  v.  Northern  Pac  R.  Co.,  114  Minn, 
and  note,  46  L.R.A.  672;  Hardy  v.  375,  131  N.  W.  462,  34  L.R.A. (N.S.) 
Hines  Bros.  Lumber  Co.,  160  N.  C.  586;  L.  R.  Martin  Timber  Co.  v.  Great 
113,  75  S.  E.  855,  42  L.R.A. (N.S.)  Northern  R.  Co.,  123  Minn.  423,  144 
759;  Hawley  v.  Sumpter  VaUey  R.  Co.,  N.  W.  145,  Ann.  Cas.  1915A  496  (oit- 
49  Ore.  509,  90  Pac  1106,  12  L.R.A.  ing  Wisconsin  statute) ;  Red  Mountain 
(N.S.)  52C;  Gulf,  etc,  R.  Co.  v.  Ben-  R.  Co.  v.  Blue.  39  Can.  Sup.  Ct.  390, 
«on,  69  Tex.  407,  5  S.  W.  822,  5  A.  S.  9  Ann.  Cas.  949. 
R.  74;  Richmond,  etc,  R.  Co.  v.  Med-       Note:  Ann.  Cas.  1915B  1156. 
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it  results  from  the  gross  negligence  or  carelessness  of  the  company, 
or  of  its  agents  and  servants.* 

24.  Buildings  on  Right  of  Way. — ^While  there  is  but  little  author- 
ity relating  to  the  question  whether  it  is  negligence  for  a  railroad 
company  to  maintain  a  building  on  its  right  of  way  from  which  fire 
is  commimicated  to  the  property  of  another  the  view  that  under  cer- 
tain conditions  the  railroad  company  may  be  charged  with  negligence 
in  such  a  case  finds  support  in  a  f^  decisions  passing  upon  the  ques- 
tion.« 

25.  Violation  of  Law  as  Negligence. — ^Though  the  contrary  view 
is  taken  by  some  authorities,*  it  is  generally  held  that  a  statute  or 
ordinance  regulating  the  speed  of  railroad  trains  is  designed  not 
only  to  protect  persons  at  crossings  or  on  the  track,  but  also  to  guard 
against  injury  to  property  by  fire,  and  that  such  a  statute  or  ordinance 
is  admissible  and  properly  to  be  considered  in  an  action  for  dam- 
ages from  a  fire  caused  by  a  train  operated  at  illegal  speed.*  To 
warrant  a  recovery  for  damage  from  a  fire  caused  by  a  train  oper- 
ated at  an  illegal  speed  it  must,  however,  appear  that  the  violation 
of  the  statute  or  ordinance  was  the  proximate  cause  of  the  injury; 
in  other  words,  that  the  fire  would  not  have  occurred  but  for  the 
fact  that  the  train  was  run  at  a  speed  exceeding  that  which  the  regu- 
lation allowed.* 

2.  Macon,  etc.,  B.  Co.  v.  McConnell,  the  total  amonat  of  his  loss,  beoanae 

31   Ga.   133,  76   Am.   Dec   685   and  of  the  negligence  of  the  government 

note.  ofBcials  in  having  a  building  with  a 

8.  Note:  17  Ann.  Caa.  193, 194.  roof  in  such  condition  so  near  to  the 

Thus   under   the   Canadian    statute  track, 
making  the  government  liable  for  dam-  4.  Note:  Ann.  Caa.  1915 A  991. 
age  to  property  caused  by  a  fire  start-  6.  Southern  R.  Co.  v.  Stonewall  Ins. 
ed  by  a  locomotive  on  a  government  Co.,  177  Ala.  327,  58  So.  313,  Ann. 
railroad,    irreepective  •  of   negligence,  Cas.  1915A  987  and  note, 
but  with  a  proviso  limiting  the  amount  "We  have  no  doubt  that  the  danger  ' 
of  recovery  if  proper  care  be  shown,  to  buildings  and  other  adjacent  prop- 
it  was  held  in  Leger  v.  Rex,  43  Can.  erty  liable  to  injury  and  destruction 
Sup.  Ct.  164,  17  Ann.  Cas.  189,  that  by  fire,  caused  by  the  emission  of  coals 
where  it  appears  that  sparks  from  a  and  sparks  from  the  engine  when  in 
locomotive  on  a  government  railway  rapid  motion,  was  one  of  the  mischiefB 
set  fire  to  the  roof  of  a  government  which  the  statute  limiting  the  rate  of 
building  near  the  railway  track,  and  speed  through  cities  and  villages  was 
the  fire  was  carried  to  and  destroyed  designed  to  prevent,  and  are  conse- 
private  property,  and  it  is  shown  that  quently  of  opinion  that  for  losses  so 
the  roof  of  the  government  building  occasioned    by    trains    moving    at    a 
in  question  had  on  several  previous  greater  rate  of  speed  than  the  statute 
occasions  caught  fire  in  a  similar  way  prescribes,    the    company    is    respon- 
and  the  government  officials,  though  sible."     Martin  v.  Western  Union  R. 
notified  on  many  of  such  oeca«rions,  Co.,  23  Wis.  437,  99  Am.  Dec  189. 
had  only  patched  it  up  without  repair-  And  see  infra,  par.  48. 
ing  it  properly,  the  owner  of  the  prop-  6.  Note :  Aon.  Caa.  1915A  992. 
erty  destroyed  is  entitled  to  recover 
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26.  Application  of  Doctrine  w{  Proximate  Catise  Generally. — ^In  the 
case  of  fires  caused  by  the  operation  of  railroads,  the  doctrine  of  proxi- 
mate cause  is  equally  applicable  as  where  a  fire  is  set  by  an  individual.' 
And  the  railroad  company  will  be  liable  for  such  loss  and  such  only 
as  is  a  natural  result  of  its  act  or  neglect,  which  might  have  been 
foreseen  by  a  reasonable  person ;  *  and  the  same  tests  apply  as  to 
whether  or  not  the  starting  of  the  fire  was  tlie  proximate  cause,  or 
was  so  remote  a  cause  of  the  damage  as  to  relieve  from  liability 
therefor.  Thus  it  is  usually  held  that  it  is  not  necessary  to  a  recov- 
ery that  the  fire  should  have  been  directly  communicated  to  the 
property  destroyed,  nor  will  the  fact  that  the  fire  passed  over  inter- 
vening land  in  order  to  reach  that  destroyed  prevent  a  recovery.* 

27.  Concurrence  of  Causes  as  Afiectlng  Liability. — In  determining 
the  liability  of  a  railroad  or  steamboat  company  for  damage  by  fire 
the  usual  rules  as  to  liability  where  the  wrong  of  one  person  concurs 
with  that  of  another  in  causing  an  injury,  apply ;  and  the  concurrent 
negligence  of  another  is  no  defense,**  yet  such  cases  are  also  gov- 
erned by  the  rule  that  where  an  injury  accrues  to  a  person  by  the 
concurrence  of  two  causes,  one  traceable  to  another  person  under 
such  circumstances  as  to  render  him  liable  as  a  wrongdoer,  and  the 
other  not  traceable  to  any  responsdble  origin,  but  of  such  efficient 
or  superior  force  that  it  would  produce  the  injury  regardless  of  the 
responsible  cause,  there  is  no  legal  liability.  Thus  where  two  fires, 
one  caused  by  the  negligence  of  a  railroad  company,  and  the  other 
having  no  responsible  origin,  meet,  and  after  joining,  pass  to  and 

7.  Beckham   ▼.   Seaboard    Air-line      Note:  38  ^m.  Deo.  77. 
R.  Co.,  127  Qa.  550,  56  S.  E.  638,  12       See  ropra,  par.  4. 
L.R.A.(N.S.)  476.  9.  Simmonds  v.  New  Yoik,  ete.,  R. 

■  8.  Jacksonville,  etc.,  R.  Co.  v.  Penin-  Co.,  52  Conn.  264,  52  Am.  Rep.  587; 
rolar  Land,  etc.,  Co.,  27  Fla.  1,  157,  9  Fent  v.  Toledo,  etc.,  H.  Co.,  59  lU. 
So.  661,  689,  17  L.R.A.  33;  Pent  v.  349,  14  Am.  Rep.  13;  Louisville,  etc., 
Toledo,  etc,  R.  Co.,  59  111.  349,  14  R.  Co.  v.  Nitsche,  126  Ind.  229,  28  N. 
Am.  Rep.  13;  Illinois  Cent.  R.  Co.  v.  E.  51,  22  A.  S.  R.  582,  9  L.R.A.  750; 
Siler,  229  HI.  390,  82  N.  E.  362,  U  Atchison,  etc.,  R.  Co.  v.  Standford,  12 
Ann.  Cas.  368,  15  L.R.A.(N.S.)  819;  Kan,  354,  16  Am.  Rep.  362;  Kansas 
Louisville,  etc.,  R.  Co.  v.  Nitsche,  126  City,  etc.,  R.  Co.  v.  Blaker,  68  Kan. 
Ind.  229,  26  N.  E.  51,  22  A.  S.  R.  582  214.  75  Pao.  71,  1  Ann.  Cas.  883,  64 
and  note,  9  L.R.A.  750;  Poeppers  v.  LR.A.  81;  Delaware,  etc.,  R.  Co.  v. 
Miasouri,  etc.,  R.  Co.,  67  Mo.  715,  29  Salmon,  39  N.  J.  L.  299,  23  Am.  Rep. 
Am.  Rep.  618;  Delaware,  etc.,  R.  Co.  214;  Miasouri  Pao.  R.  Co.  v.  Cnllere, 
V.  Salmon,  39  N.  J.  K  299,  23  Am,  81  Tex.  382,  17  8.  W.  19,  13  L,R.A. 
Rep,  214;  Ryan  v.  New  York  Cent,  542. 

R.  Co.,  35  N.  T.  210,  91  Am.  Dec.  10.  Atkinson  v.  Goodrich  Transp. 
49;  Webb  v.  Rome,  etc.,  R.  Co.,  49  N.  Co.,  60  Wis.  141,  18  N.  W.  764,  50 
Y.  420, 10  Am.  Rep.  389;  Pennsylvania  Am.  Rep.  852;  Cook  v.  Minneapolis, 
R.  Co.  V.  Kerr,  62  Pa.  St.  353,  1  Am.  etc.;  R.  Co.,  98  Wis.  624,  74  N.  W, 
Rep  431;  Marvin  v,  Chicago,  etc.,  R.  561,  67  A.  S.  R.  830,  40  L.R.A.  457. 
Co.,  79  Wis.  140,  47  N.  W.  1123,  11  See  grenerally,  NBOLiomrCT. 
L.R.A.  506  and  note. 
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destroy  certain  property,  it  has  been  tield  that  the  owner  could  not 
recover,  on  the  ground  that  the  independent  fire  became  a  super- 
seding cause,  80  that  the  destruction  of  the  property  could  not  with 
reasonable  certainty  be  attributed  in  whole  or  in  part  to  the  fire 
having  a  responsible  origin.**  It  seems,  however,  that  the  respon- 
sible agent  will  be  held  liable  unless  it  is  made  to  appear  that  the 
fire  of  irresponsible  origin  would  have  caused  the  injury  even  though 
the  two  had  not  intermingled,  and  that  a  railroad  company  negli- 
gently setting  a  fire  will  be  responsible  for  the  damage  done  by  it, 
although  such  fire  is  joined  by  a  fire  set  by  another  person,  and  the 
two  concurrently  do  the  damage,  if  it  appears  that  the  first  fire 
would  have  done  the  damage  without  the  assistance  of  the  second  fire.*' 
So  also  it  has  been  held  that  if  the  railroad  company  started  one 
of  the  fires,  and  by  negligence  failed  to  extinguish  the  other,  and 
allowed  that  *to  spread  and  join  the  fire  which  it  started,  such  railroad 
company  will  be  liable  for  the  damages  caused  by  the  two  fires  after 
they  joined.*' 

28.  Contributory  Negligence  Generajlly  as  Affecting  Liability.— 
Where  the  liability  of  a  railroad  company  for  injuries  resulting  from 
fires  caused  in  the  operation  of  its  road  is  dependent  upon  the  negli- 
gence of  such  company  or  its  agents  or  employees,  the  usual  rule  in 
actions  based  on  negligence  applies,  that  the  negligence  of  the  prop- 
erty owner  proximately  contributing  to  the  injury  will  defeat  a  recov- 
ery notwithstanding  the  negligence  of  the  defendant.**  The  duty 
of  one  where  negligence  is  already  committed  and  known  to  him,*' 
does  not,  however,  imply  a  duty  to  anticipate  and  provide  against 
such  negligence,  and  an  owner  of  property  is  not  guilty  of  contribu- 
tory negligence  in  not  foreseeing  and  providing  against  the  negligence- 
of  a  railroad  company  in  setting  or  allowing  the  escape  of  fire 
by  which  hia  property  is  injured  or  destroyed.**  Though  eontribu- 
tory  negligence  on  the  part  of  the  property  owner  is  a  defense, 
he  is  bound  only  to  use  such  a  degree  of  care  as  a  man  of  ordi- 

11.  Cook  ▼.  Minneapolis,  ete.,  R.  962;  Marqnette,  ete.,  B.  Co.  ▼.  Bpear, 
Co.,  98  Wis.  624,  74  N.  W.  561,  87  A.  44  Mich.  169,  6  N.  W.  202,  38  Am. 
S.  R.  830,  40  L.R.A.  457.  Rep.  242;  Peter  v.  Chifiago,  etc,  B. 

12.  Miller  v.  Northern  Pao.  R.  Co.,  Co.,  121  Mich.  324,  80  N.  W.  295,  80 
24  Idaho  567, 135  Pao.  845,  Ann.  Cas.  A.  S.  R.  600,  46  L.BA.  224;  Fero  v. 
1915C  1214  and  note,  48  L.Rj5l.(N  S.)  Buffalo,  etc,  R.  Co.,  22  N.  Y.  209,  78 
700.  Am.  Dee.  178  and  note;  Murphy  v. 

IS.  Farrell  v.  Minneapolis,  etc,  B.  Chicago,  etc.,  R.  Co.,  45  Wia.  222,  30 

Co.,  121  Minn.  357,  141  N.  W.  491,  Am.  Rep.  721.     See  supra,  par.  7. 

45  L.R.A.(N.S.)  215  and  note.  And  see  generally,  Negugbnce. 

14.  Flynn  v.  San  Francisco,  etc.,'R.       15.  See  infra,  par.  30. 
Co.,  40  Cal.  14,  6  Am.  Rep.  595;  New       16.  Lindsay  v.  Winona,  etc.,  B.  Co, 

York,  etc,  R.  Co.  v.  Roper,  176  Ind.  29  Minn.  411,  13  N.  W.  191,  43  An. 

497,  96  N.  E.  468,  36  L.R.A.(N.S.)  Rep.  228. 
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nary  prudence  would  have  exercised  under  like  circumstances^*^  and 
he  will  not  be  deprived  of  redress  against  the  railroad  company  for 
its  negligence  by  the  fact  that  had  he  been  more  vigilant  the  injury 
might  not  have  happened.** 

29.  Cktndition,  Location  and  Use  of  Property. — ^In  a  few  cases  it 
has  been  held  that  the  question  whether  a  person  owning  land  adja-* 
cent  to  a  railroad  right  of  way  is  guilty  of  such  oontributory  negligence, 
in  failing  to  remove  combustibles  therefrom  and  in  the  use  he  makes 
of  the  land,  as  will  bar  a  reoovery  for  damagp  by  fire  caused  by 
the  railroad,  is  a  question  of  fact  for  the  jury.**  And  some  have 
taken  the  view  that  the  owners  of  land  contiguous  to  railroads  are 
as  much  bound  to  keep  their  land,  free  from  dry  grass,  weeds,  stubble 
and  othw  combusUhle  matter  as  the  railroad  company  ia  on  its  right  of 
way.**  The  weight  of  authority  is,  however,  to  the  effect  that  a  person 
owning  land  adjoining  the  right  of  way  of  a  railroad  company  is 
not  guilty  of  oonixibutory  negligence  in  failing  to  remove  the  com- 
bustible matter  from  his  land,  or  in  farming  thereon  in  the  ordinary 
and  usual  way,  such  conduct  on  his  part  not  preventing  a  recover}- 
for  fir©  set  by  the  railroad.*  A  person  having  property  adjacent  to 
a  railroad  is  not  bound  to  keep  his  property  in  such  a  condition  as 

17.  Fero  ▼.  Buffalo,  etc.,  B.  Ca,  22  v.  Richardson,  66  Ind.  43,  32  Am.  K«p. 
N.  Y.  209,  78  Am.  Dec.  178.  94  and  note;  Pittsburgh,  etc,  R.  Co. 

18.  Fero  v.  Buffalo,  etc.,  R.  Co.,  22  v.  Jones,  86  Ind.  496j  44  Am.  Rep. 
N.  T.  209,  78  Am.  Dec.  178  and  note;  334  and  note;  Walker  v.  Chicago,  etc.. 
and  see  Toledo,  etc.,  R.  Co.  v.  Pindar,  B.  Co.,  76  Kan.  32,  90  Pac.  772,  123 
S3  111.  447,  5  Am.  Rep.  57.  A.  8.  R.  119,  13  Ann.  Cas.  1204  and 

19.  Notes:  12  LJEl:A.(N.S.)  628  et  note,  12  L.BA..(N.S.)  624  and  note; 
leq.;  8  Aim.  Cas.  443;  13  Ann.  Cos.  LoiumUe,  etc.,  R.  Co.  v.  Beeler,  126 
1208;  13  Ann.  Cas.  1209.  Ky,  328,  103  S.  W.  300, 128  A.  S.  R. 

20.  Ohio,  etc.,  R.  Co.  v.  Shanefelt,  291, 15  Ann.  Cas.  913, 11L.B.A.(N.S.) 
47  IlL  497,  95  Am.  Dee.  504;  Chicago  930;  Eendriek  ▼.  Xowle,  60  Mich.  363, 
ft  N.  W.  B.  B.  Co.  T.  Simonapn,  54  111.  27  N.  W.  667, 1  A.  S.  B.  526;  Patton 
504,  5  Am.  Rep.  155  and  note;  Kesee  v.  8t.  Louie,  etc,  R.  Co.,  87  Mo.  117, 
T.  Chicago,  etc,  R.  Co.,  30  la.  78,  6  56  Am.  Rra.  446;  Mathews  t.  St. 
Am.  Rep.  643;  Salmon  v.  Delaware,  Louis,  etc,  R.  Co.,  121  Mo.  298,  24  S. 
etc,  R.  Co.,  38  N.  J.  L.  5,  20  Am.  W.  591,25L.RA.161;  Salmonv.  Dela- 
Bep.  356  (stating  this  to  be  the  mie  ware,  etc,  R.  Co.,  38  N.  J.  L.  5,  20 
in  some  states  but  that  the  general  rule  Am.  Rep.  356  and  note;  Delaware,  etc, 
is  to  the  contrary).  R.  Co.  t.  Sahnon,  39  N.  J.  L.  299,  23 

Note:  81  Am.  Dec  259.  Am.  R^.  214;  Philadelphia,  etc,  R. 

The  rule  laid  down  in  these  oases  is  Co.  ▼.  Hendrickson,  80  Pa.  St.  182,  21 

opposed  by  the  great  weight  of  author-  Am,  Rep.  97 ;  JRichmond,  etc,  R.  Co. 

ity  in  other  states,  and  has  been  since  t.  Medley,  75  Ya.  499,  40  Am.  Rep. 

abrogated  by  statute.    38  Am.  Dec  76  734;  Southern  R.  Co.  v.  Patterson,  105 

note  Va.  6,  52  S.  E.  694,  8  Ann.  Cas.  440 

1.  Lotdsville,  etc.,  R.  Co.  ▼.  Mar^  and  note;  Kellogg  ▼.  Chicago,  etc.,  R. 

bnry  Lumber  Co.,  125  Ala.  237,  28  So.  Co.,  26  Wis.  223,  7  Am.  Eep.  69. 
438,   50    L.R.A.   620;   Flynn   v.   San       Notes:  95  Am.  Dec  609;  32  Am. 

Francisco,  etc,  R.  Co.,  40  Cal.  14,  8  Rep.  98;  130  A.  S.  B.  102;  13  Ann. 

Am.  Rep.  595;  Louisville,  etc,  E.  Co.  Cas.  1206. 
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to  guard  against  the  negligence  of  the  railroad  company,  but  every 
person  has  the  right  to  enjoy  his  property  in  an  ordinary  manner; 
and  while  one  is  charged  witii  the  duty  of  saving  his  property  when 
he  can  do  so,  he  is  under  no  obligation  to  stand  guard  over  it  and 
continually  watch  it  to  protect  it  from  the  negligence  of  a  railroad 
company.'  He  may  cultivate,  boild  upon  and  use  his  knds,  or 
leave  them  in  a  state  of  nature,  as  he  inay  see  proper,  and  will  take 
upon  himself  no  othw  risks  than  such  as  are  incident  to  the  opera- 
tion of  the  road  in  .the  exercise  of  proper  care  and  vigilance  by  the 
company,  and  will  nevertheless  be  entitled  to  remedy  for  injuries  by 
fires  arising  from  the  negligence  of  the  company  in  the  construction 
or  management  of  its  locomotives,  or  in  the  condition  in  which  its 
track  is  suffered  to  remain.'  The  distinction  between  the  case  ot 
the  railroad  C(Hnpany  and  that  of  the  contiguous  owner  is  obvious; 
the  company  uses  a  dangerous  agent,  and  must  provide  proper  safe- 
guards; the  landowner  does  nothing  of  the  kind,  and  has  a  right 
to  remain  quiescent.*  While  most  of  the  decisiona  just  considered 
were  rendered  in  cases  relating  to  farms,  and  where  contributory  neg- 
ligence was  set  up  as  a  defense  to  actions  for  the  recovery  of  damages 
by  the  owners  of  land,  the  same  prindple  is  implied  in  other  cases 
of  adjacent  landowners.*  Thus  it  is  the  general  rule  that  one  who, 
after  the  construction  of  a  railroad,  builds  in  an  exposed  position 
with  respect  thereto,  is  not,  on  that  account,  precluded  from  recover- 
ing for  the  destruction  of  his  premises  through  the  want  of  prpper 
caution  on  the  part  of  the  company.*    However,  it  has  been  held 

S.  Southern  R.  Co.  ▼.  Darwin,  166  Co.,  28  HI.  9,  81  Am.  Dee.  254;  Wal- 

Ala.  311,  47  So.  314, 130  A.  S.  R.  94  ker  ▼.  Chicago,  etc.,  R.  Co.,  76  Kan. 

and  note;  JacksonviUe,  etc.,  R.  Co.  ▼.  32,  90  Pac  772,  123  A.  S.  R.  119,  18 

Peninsular  Land,  etc.,  Co,  27  FUu  1,  Ann.  Cas.  1204,  12  L.R.A.(N.S.)  624; 

167,  9   So.   661,  689,  17  h.RJL  33;  Patton  v.  St.  Louis,  etc.,  R.  Co.,  87  Mo. 

Florida  East  Coast  R.  Co.  v.  Welch,  117,  56  Am.  Rep.  446;  Delaware,  etc, 

53  Fla.  145,  44  So.  250, 12  Aim.  Cas.  R.  Co.  v.  Salmon,  39  N.  J.  L.  299,  23 

210;  Louisville,  etc,  R.  Co.  v.  Hart,  Am.  Rep.  214;  Philadelphia,  etc.,  R. 

119  Ind.  273,  21  N.  E.  753,  4  LJI.A.  Co.  v.  Hendrickson,  80  Pa.  St.  182,  21 

549;  Walker  v.  Chicago,  etc.,  R.  Co,  Am.  Rep.  97. 

76  Kan.  32,  90  Pac  772,  123  A.  S.  R.  4.  Salmon  v.  Delaware,  etc,  R.  Co., 

119,  13  Ann.  Cas.  1204  and  note,  12  38  N.  J.  L.  5,  20  Am.  Rep.  356. 

L.R~A.{N.8.)  624;  LouisviUc,  etc.,  R.  5.  Note:  38  Am.  Dec.  76. 

Co.  V.  Beeler,  126  Ky.  328,  103  S.  W.  6.  Jacksonville,  etc,  R.  Co.  v.  Penin- 

300,  128  A.  8.  R.  291  and  note,  15  sular  Land,  etc.,  Co.,  27  Fla.  1,  157,  9 

Ann.  Cas.  913,  11  LJl.A.(N.S.)  930;  So.  661,  689,  17  L.R.A.  33;  Fero  v. 

Rowell  V.  Railroad  Co.,  67  N.  H.  132,  Buffalo,  etc,  R.  Co.,  22  N.  Y.  209,  78 

24  Am.  Rep.  59;  Phillips  v.  Durham,  Am.  Dec  178  andnote;  Borkev.  Lonis- 

etc,  R.  Co.,  138  N.  &  12,  50  8.  E.  462,  ville,  etc,  R.  Co.,  7  Heisk.   (Tenn.) 

3  Ann.  Cas.  384.  451,  19  Am.  Rep.  618;  Southern  R. 

Note:  32  Am.  Rep.  98.  Co.  ▼.  Pattenon,  105  Va.  6,  62  8.  B. 

3.  Southern  R.  Co.  v.  Darwin,  156  694,  8  Ann.  Cas.  440  and  note. 

Ala.  311,  47  So.  314,  130  A.  S.  R.  Note:  8  Ann.  Cas.  441. 
94  and  note;  Bass  v.  Chicago,  etc.,  R. 
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that  while  a  landowner  has  an  undoubted  right  to  erect  his  build- 
ings anywhere  upon  his  land  and  in  close  proximity  to  a  railroiid 
if  he  chooses,  if  he  does  erect  his  buildings  in  an  exposed  place  be 
sissumes  some  of  the  hazards  incident  to  the  location,  and  is  bound  to 
a  higher 'degree  of  care  in  protecting  them  than  if  they  were  located 
elsewiiere.'  The  placing  of  structures  on  tlie  right  of  way  of  a  rail- 
road company,  which  are  permitted  to  remain  there  with  the  consent 
of  the  company  until  they  are  negligently  set  on  fire  by  a  passing 
locomotive,  the  fire  extending  to  and  burning  other  and  adjoining 
property,  does  not  constitute  contributory  negligence  on  the  part 
of  the  owner,  nor  deprive  him  of  the  remedy  given  by  law  for  the 
negligent  burning  of  property  not  on  the  right  of  way.*  One  plac- 
ing his  property  upon  the  premises  of  a  railroad  company  without 
conditions,  and  with  its  assent,  not  being  a  trespasser,  is  not  beyond 
the  protection  of  the  law  against  injury  due  to  the  want  of  ordinary  , 
care.*  So  it  has  been  held  that  the  fact  that  the  buildings  of  the 
plaintiff  which  were  destroyed  or  injured  by  fire  caused  by  the  oper- 
ation of  a  railroad  were  in  such  condition  as  to  be  liable  to  take 
fire  is  no  defense  to  an  action  for  damages ; "  and  that  leaving  a 
door  of  a  building,  in  course  of  construction,  partly  open,  by  reason 
of  which  sparks  from  the  company's  engine  set  fire  to  the  plaintiff's 
building,  was  riot  contributory  negligence  on  the  part  of  the  latter.** 
Nor  will  the  fact  that  the  fire  was  caused  by  sparks  from  a  defective 
engine,  entering  through  an  open  window  of  an  unoccupied  room 
in  the  plaintiff's  house,  prevent  his  recovery  for  the  burning  of  the 
house.**  And  on  the  same  principle  it  has  been  held  that  it  is  not 
evidence  of  such  contributory  negligence  as  will  prevent  recovery, 
that  part  of  a  pane  of  glass  was  out  of  a  window,  of  the  plaintiff's 
house,  adjoining  the  defendant's  road,  and  that  the  damage  was 
caused  by  sparks  blown  through  the  window  from  the  defendant's 
engine,  which  was  being  drawn  at  unlawful  speed.**  It  is  clear  that 
the  mere  location  and  use  of  a  railroad  cannot  operate  as  an  absolute 
prohibition  upon  certain  branches  of  industry  in  its  vicinity,  and 

7.  Note:  8  Ann.  Cas.  442.  10.  Philadelphia,  etc.,R.  Co.  v.  Hen- 

8.  Kansas    City,    etc.,    R.    Co.    v.  drickson,  80  Pa.  St.  182,  21  Am.  Rep. 
Blaker,  68  Kan.  244,  75  Pac»  71,  1  97. 

Ann.  Cas.  883,  64  L.R.A.  81;  Boston  Notes:  38  Am.  Dee.  76;  8  Ann.  Cas. 

Excelsior  Co.  v.  Bangor,  etc.,  R.  Co.,  442. 

93  Me.  52,  44  Atl.  138,  47  Lil.A.  82.  11.  Fero  v.  Buffalo,  etc.,  R.  Co.,  22 

Note:  8  Ann.  Cas.  442.  N.  Y.  209,  78  Am.  Dec.  178. 

9.  Cincinnati,  etc.,  R.  Co.  v.  South  Note :  38  Am.  Dec.  75. 

Fork  Coal  Co.,  139  Fed.  528,  71  C.  C.  12.  Louisville,  etc.,  R.  Co.  v.  Rich- 

A.  316,  1  L.RA..(N.S.)  533  and  note;  ardson,  66  Ind.  43,  32  Am.  Rep.  94; 

L.   R.  Martin   Timber   Co.  v.   Great  Martin  v.  Western  Union  R.  Co.,  23 

Northern  R.  Co.,  123  Minn.  423,  144  Wis.  437,  99  Am.  Dec.  189. 

N.  W.  145,  Ann.  Caa.  1915A  496  and  13.  Martin  v.  Western  Union  R.  Co., 

note.  23  Wis.  437,  99  Am.  Dee.  189. 
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conseqaently  the  mere  taking  out  and  use  of  an  article  necessary 
in  the  business  carried  on  on  premises  adjacent  to  a  railroad,  is  not 
contributory  negligence  preventing  a  recovery  for  damages  by  fire 
communicated  to  such  article.^*  Notwithstanding  the  fact  that  the 
great  weight  of  authority  is  as  just  stated  with  regard  to  fhe  rights 
of  persona  having  property  adjacent  to  a  railroad,  it  would  'seem 
that  such  decisions  do  not  negative  the  proposition  that  such  an 
owner  may,  by  gross  negligence  in  the  manner  of  the  construction 
of  his  buildings',  or  in  the  manner  of  conducting  his  business  in  and 
about  the  same,  in  the  immediate  vicinity  of  such  railroad  track,  be 
chargeable  with  contributory  negligence  which  might  prevent  a  recov- 
ery by  him  in  an  action  to  recover  for  the  destruction  of  such  build- 
ings or  other  property  by  fire  communicated  by  the  negligent  act  of 
the  railroad  company.*'  In  some  states  it  has  been  expressly  provided 
by  statute  that  it  shall  not,  in  any  case,  be  considered  as  negligence 
on  the  part  of  the  owner  or  occupant  of  the  property  injured,  that 
he  has  used  or  permitted  the  same  to  be  used  and  remain  as  if  no 
railroad  passed  through  or  near  the  property  so  injured,  except  in 
cases  of  injury  to  personal  property,  which  shall  be  at  the  time  upon 
the  property  occupied  by  such  railroad.*' 

30.  Failure  to  Protect  Property  against  "Seen  Danger." — ^Although 
contributory  negligence  is  not  favored  as  a  defense  in  actions  against 
railroad  companies  for  damages  caused  by  fires,  it  does  not  follow 
that  the  plaintiff  cannot  in  any  case  be  guilty  of  such  contributory 
negligence  as  will  bar  his  right  to  recover  in  such  an  action.  On 
the  contrary  it  is  well  settled  that  where  the  danger  is  seen  by  him 
it  is  his  duty  to. use  all  reasonable  diligence  to  avert  it  and  if  he 
fails  to  do  so  he  must  suffer  for  the  consequences  of  his  own  neglect.*' 
Thus  it  has  often  been  held  that  where  the  owner  of  property  adjoin- 
ing a  railroad  right  of  way,  or  his  agents  or  servants,  has  timely 
notice  of  the  communication  of  a  iire  to  his  property  from  fires  set 
out  on  the  right  of  way  by  sparks  from  a  passing  locomotive,  it  is 
incumbent  upon  him  to  exercise  reasonable  care  and  caution  to  pro- 
tect his  property  from  damage  by  the  fire,  if  possible;  and  a  failure 
so  to  do,  where  prompt  action  might  have  extinguished  the  fire  or 
preserved  the  property  from  destruction,  will  be  held  to  be  contribu- 
tory negligence  which  will  defeat  an  action  against  the  railroad 

14.  Kalbfieisch   ▼.   Long   Island   R.       Notes:  32  Am.  Rep.  98;  12  I1.R.A. 
Co.,  102  N.  Y.  520,  7  N.  E.  557,  55    (N.S.)  629  et  seq. 

Am.  Rep.  832   (exposure  of  benzine  16.  Mansfield  Mut.  Ins.  Co.  v.  Cleve- 

oat    of   doors    on    premises    nsed    as  land,  etc.,  R.  Co.,  74  Ohio  St.  30,  77 

varnish  factory).  N.  E.  269,  6  Ann.  Cas.  782   (citing 

15.  Murphy  v.  Chicago,  etc.,  R.  Co.,  Ohio  Rev.  Stat.  $J  3365-6). 
46  Wis.  222,  30  Am.  Rep.  721,  17.  Note:  38  Am.  Dec  76. 
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company  for  negligently  setting  out  the  fire.*'  In  some  states  it  has 
been  held  that  a  verdict  in  favor  of  the  plaintiff,  for  damages  from 
fires  set  out  upon  a  railroad  right  of  way,  cannot  be  sustained  unless 
the  jury's  special  verdict  affirmatively  states  facts  sufficient  to  show 
that  plaintiff  was  free  from  contributory  negligence;  and  that  he 
exercised  reasonable  care  in  attempting  to  extinguish  the  fire  and 
prevent  a  destruction  of  his  property.**  Even  under  a  statute  impos- 
ing absolute  liability  on  a  railroad  company  for  injuries  to  property 
by  fires  communicated  from  its  engines,  it  has  been  held  that  the 
failure  of  a  property  owner  to  exert  reasonable  effort  to  prevent  the 
loss  of  his  property  may  be  such  an  act  of  gross  negligence,  tanta- 
mount to  fraud,  as  will  bar  a  recovery  by  him."  It  has  been  held 
however  that  the  duty  of  one  owning  land  adjoining  a  railroad  right 
of  way  in  striving  to  extinguish  and  prevent  the  spread  of  fire  upon 
his  land,  set  out  by  sparks  from  a  locomotive  of  a  railroad  company, 
is  limited  to  cases  where  it  would  have  been  practical  readily  and 
easily  to  have  stopped  the  fire;  and  the  landowner  is  not  bound  to 
use,  or  resort  to,  extraordinary  means  to  extinguish  the  fire,*  and 
that  even  though  the  plaintiff  may  have  been  guilty  of  contributory 
negligence  subsequent  to  the  starting  of  the  fire,  yet  he  may  recover 
for  all  damages  done  to  his  property  by  the  fire  prior  to  the  time 
when  his  contributory  negligence  began  to  affect  the  result* 

31.  Servants'  Negligence  as  Imputable  to  Property  Owner. — While 
in  the  absence  of  the  principal  it  is  the  duty  of  the  agent  or  employee, 
engaged  with  reference  to  the  care  or  management  of  any  property 
that  is  threatened  with  destruction  by  fire  caused  by  neglect  of  an- 
other, to  make  reasonable  effort  to  avert  the  injury,  and  the  neglect 
of  the  agent  or  employee  in  this  respect  is  the  failure  of  the  principal,* 
yet  it  has  been  held  that  to  charge  the  owner  of  property  with  the 
negligence  of  its  employees  in  failing  to  protect  such  property  from 
fire  set  out  by  a  railroad  company  before  it  was  destroyed,  they  must 

18.  Southern  R.  Co.  v.  Darwin,  156  Dyke  v.  Grand  Trunk  R.  Ck>.,  84  Vt. 

Ala.  311,  47  So.  314, 130  A.  S.  R.  94;  212,  78  Atl.   958,   Ann.   Cas.   1913A 

Toledo,  etc.,  R.  Co.  v.  Pindar,  53  111.  640;  Brnnner  v.  Minneapolis,  etc.,  R. 

447,  5  Am.  Rep.  57;  Illinoia  Cent.  R.  Co.,  155  Wis.  253, 143  N,  W.  305,  144 

Co.  V.  Siler,  229  111.  390,  82  N.  E.  362,  N.  W.  986,  49  L.R.A.(N.S.)  166  and 

11  Ann.   Cas.   368,  15  L.R.A.(N.S.)  note.  , 

819;  Walker  v.  Chicago,  etc.,  R.  Co.,  19.  Note:  12  L.R.A.(N.S.)  628. 

76  Kan.  32,  90  Pac.  772,  123  A.  S.  R.  20.  Note:  infra,  par.  37. 

119,   13  Ann.   Caa.  1204,  12   L.R.A.  1.  Note:  12  LJl.A.(N.S.)  527, 

(N.S.)  624;  Hawley  ▼.  Sumpter  Val-  2.  Stebbins  v.  Central  Vermont  R. 

ley  R.  Co.,  49  Ore.  509,  90  Pac.  1106,  Co.,  54  Vt.  464,  41  Am.  Rep.  855. 

12  L.R.A.(N.S.)  626  and  note;  Haver-  3.  Hawley  v.  Sumpter  Valley  R.  Co., 
ly  V.  State  line,  etc.,  R.  Co.,  135iPa.  49  Ore.  509,  90  Pac.  1106,  12  L.R.A. 
St.  50,  19  Atl.  1013,  20  A.  S.  R.  848;  (N.S.)  526  and  note.  See  generally, 
Stebbins  v.  Central  Vermont  R.  Co.,  Master  and  Servant;  Principal  anp 
54  Vt.  464,  41  Am.  Rep.  855;  Van  Agent, 
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be  shown  to  have  been  in  a  position  to  render  such  service,  and  to 
have  been  charged  with  a  duty  to  do  so.* 

32.  Contracts  Exempting  from  Liability  for  Negligence. — ^It  is  well 
settled  that  a  railroad  company  may  by  contract  exempt  itself  from 
liability  for  injuries  by  fires  to  buildings  upon  its  right  of  way 
although  such  burning  be  due  to  negligence.'  Such  a  contract  is 
not  open  to  the  usual  objections  to  contracts  exempting  from  liabil- 
ity for  negligence,  that  they  are  against  the  public  interest  or  that 
the  parties  do  not  stand  on  a  footing  of  equality  and  the  weaker  party 
is  compelled  to  submit  to  the  stipulations.*  In  some  of  the  cases 
the  exemption  from  liability  for  negligence  is  express.'  In  the  other 
cases,  where  the  exemption  is  in  general  terms,  the  court  usually 
does  not  discuss  the  question  as  to  whether  the  general  exemption 
included  negligence,  but  decides  the  case  as  if  negligence  were  ex- 
pressly stipulated  for.'  The  fact  that  a  railroad  company  is  by  virtue 
of  contract  exempt  from  liability  for  the  burning  of  property  on 
the  right  of  way,  and  which  first  caught  fire,  will  not  relieve  it  from 
liability  for  the  negligent  burning  of  property  connected  therewith.' 

Statutory  Imposition  of  LAability  Irrespective  of  Negligence 

33.  In  General. — In  a  number  of  states  railroad  corporations  are 
by  statute  made  absolutely  rraponsible,  independently  of  n^igence, 

4.  Hawley  v.  Sumpter  Valley  B.  Co.,  sole  risk  until  tendered  and  accepted 
49  Ore.  509,  90  Pao.  1106,  12  LJIjL  for  shipment,  is  a  valid  contract  and 
(N.S.)  526.  relieves   the   railroad   company   from 

5.  Checkley  v.  Illinois  Cent.  R.  Co.,  liability  for  the  burning  of  the  cotton, 
267  111.  491, 100  N.  E.  942,  Ann.  Caa.  before  acceptance  for  shipment,  by 
1914A  1202,  44  L.R.A.(N.S.)  1127  and  sparks  communicated  from  a  locomo- 
note;  Kansas  City,  etc,  R.  Co.  v.  tive.  German-American  Ins.  Co.  v. 
Blaker,  68  Kan.  244,  75  Pac.  71,  1  Southern  B.  Co.,  77  S.  C.  467,  58  S. 
Ann.  Cas.  883,  64  L.R.A.  81;  German-  E.  337, 12  Ann.  Cas.  495. 
American  Ins.  Co.  v.  Southern  A.  Co,  6.  Mansfield  Mut.  Ins.  Co.  v.  Cleve- 
77  S.  C.  467,  58  S.  E.  337,  12  Ann.  land,  etc.,  R.  Co.,  74  Ohio  St.  30,  77 
Cas.  495  and  note.  N.  E.  269,  6  Ann.  Caa.  782;  Cincin- 

Notwithstanding  a  statute  making  nati,  etc.,  R.  Co.  v.  Saulsbury,  115 
eveiy  railroad  company  Uable  in  dam-  Tenn.  402,  90  S.  W.  624,  5  Ann.  Cas. 
ages  to  the  owner  of  property  which  744  ^nd  note 

is  injured  by  fire  communicated  by  the       ^^  ContbIcts,  vol.  6,  p.  727  et 
company  8  locomotives,  except  where  g.^,  *^ 

'^XF''T'2J'Tr.^^l^^''n^Z^fh^^  7.  Checkley  v.  Illinois  Cent.  R.  Co., 
right  of  way  unlawtnlly  or  without  „,„  t„  .„,  inn  xr  -c  n,io  1  /^ 
the  consent  of  the  railroad  company,  257  lU.  f^l- 100  N  E.  942  Ann.  Cas 
an  agreement  by  a  railroad  company  1914A  1202  44  L.R^.( N.S.)  1127 
with  the  owner  of  cotton  in  reference  ""^  note;  Mansfield  Mut  Ins.  Co.  v. 
to  placing  the  cotton  on  the  railroad  Cleveland,  etc.,  R.  Co.,  74  Ohio  St  30, 
right  of  way,  stipulating  that  the  cot-  77  N.  E.  269,  6  Ann.  Caa.  782  and 
ton  is  deposited  on  the  premises  of  note. 

the  railway  company  and  so  remains       8.  Note:  44  L.R.A.(N.S.)  1128. 
without  its  consent  and  at  the  owner's       9.  Kansas    City,    ete.,    B.    Co.    v. 
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to  any  one  whose  boildings  or  other  property  may  be  injured  by  fire 
communicated  by  its  locomotive  engines,  or,  as  it  ia  sometimes  pro- 
vided, where  the  fire  originates  within  the  limits  of  the  right  of  way 
of  such  road  in  consequence  of  the  act  of  any  of  its  authorized  agents 
or  employees.**  The  courts  have  uniformly  held,  or  aasomed  as  a 
basis  for  their  decisions,  that  such  statutes  are  valid,**  and  not  uncon- 
stitutional as  denying  to  railroad  companies  the  equal  protection  of 

Blaker,  68  Kan.  244,  75  Pm.  71,  1  (nnder  Laws  of  1900,  B.  L.  Snpp. 
Ann.  C88.  883,  64  LJt.A.  8L  1909,  )  2041) ;  Farzell  v.  Minneapolu, 
10.  St.  homa,  etc.,  B.  Co.  v.  Hat-  ate.,  B.  Co.,  121  Minn.  357, 141  N.  W. 
k«w8, 165  U.  B.  1, 17  S.  Ct  243,  41  U.  491,  45  L.B.A.(N.8.)  216;  Mathews  v. 
S.  (L.  ed.)  611;  Sonthera  B.  Co.  v.  Bt  Loma,  eto.,  B.  Co.,  121  Mo.  298,  24 
P«w«ir  Foal  Co,  162  Fed.  017, 82  G.  C.  8.  W.  691,  26  LIUL.  161  and  note; 
A.  6S^  12  LJELA.(N.S.)  4^2  (decided  Campbell  v.  Missouri  Pao.  B.  Co.,  121 
■nder  1  S.  Car.  Civ.  Code  1902,  f  Mo.  340,  25  S.  W.  936,  42  A.  8.  B. 
2135);  8t.  Lonis,  ete.,  B.  Co.  v.  Shore,  630  and  note,  25  L.B.A.  175;  Adden 
89  Aric.  418,  117  S.  W.  515,  18  Ann.  v.  White  Moontains  N.  H.  B.  Co.,  66 
Gas.  939  and  note;  Kansas  City  South-  K.  H.  413,  20  Am.  Bep.  220;  Powell 
era  R.  Co.  v.  Harris,  105  Ark.  374, 161  v.  Railroad,  67  N.  H.  132, 24  Am.  Bep. 
S.  W.  992,  Ann.  Cas.  1914D  932  and  59 ;  Laird  v.  Connecticut,  etc.,  B.  Co., 
note;  and  see  Little  Bock,  etc.,  B.  Co.  62  N.  H.  254, 13  A.  8.  R.  564;  Mans- 
▼.  Payne,  33  Ark.  816,  34  Am.  Bep.  field  Mot.  Ins.  Co.  v.  Cleveland,  etc, 
55;  Union  Pae.  B.  Co.  ▼.  De  Bnsk,  12  B.  Co,  74  Ohio  St.  30,  77  N.  £.  209, 
Colo.  294, 20  Pac.  752, 13  A.  S.  R.  221,  6  Ann.  Cas.  782;  Gn^ory  v.  Layton, 
3  L.R.A.  350;  Simmonds  v.  New  York,  36  S.  C.  93, 15  8.  E.  352,  31  A.  S.  E. 
etc.,  R.  Co.,  52  Conn.  264,  62  Am.  Rep.  857;  McCandless  v.  Richmond,  etc.,  R. 
587;  Orissell  ▼.  Honsatonie  B.  Co.,  54  Co.,  38  S.  C.  103,  16  8.  E.  ^9,  18 
Conn.  447,  9  Atl.  137,  1  A.  8.  B.  138,  LJt.A.  440;  Mobile  Ins.  Co.  v.  Co- 
writ  of  error  dismissed  140  U.  8.  684,  lumbia,  etc.,  R.  Co.,  41  8.  C.  408,  19 
11  8.  Ct.  1022,  35  U.  8.  (L.  ed.)  595;  S.  E.  858,  44  A.  8.  B.  725;  Brown  v. 
Regan  v.  New  York,  etc.,  B.  Co.,  60  Carolina  Midland  By.,  67  8.  C.  481, 
Conn.  124,  22  Atl.  503,  25  A.  8.  R.  46  8.  B.  283,  100  A.  8.  B.  756  and 
306;  Rodemaeher  v.  Milwaukee,  etc.,.  note;  Qerman  Ameriean  Ins.  Co.  v. 
R.  Co.,  41  la.  297,  20  Am.  Bep.  592;  Southern  Ry.,  77  8.  C.  467,  68  S.  E. 
Leavitt  v.  Canadian  Pac.  R.  Co.,  90  337,  12  Ann.  Caa.  495;  and  see  Whit- 
Me.  153,  37  Atl.  886,  38  L.R.A.  152;  ney  Mfg.  Co.  v.  Richmond,  etc.,  B.  Co., 
Boston  Excelsior  Co.  v.  Bangor,  etc.,  38  8.  C.  365,  17  8.  £.  147,  37  A.  8. 
R.  Co..  93  Me.  52,  44  Atl.  138,  47  R.  767;  Jensen  v.  South  Dakota  Cent. 
L.R.A.  82;  Dyer  v.  Maine  Cent.  R.  Co.,  R.  Co.,  26  8.  D.  606,  127  N.  W.  650, 
99  Me.  195,  58  Atl.  994,  2  Ann.  Cas.  Ann.  Cas.  1912C  700  and  note,  35 
457,  67  L.R.A.  416;  Hart  v.  Western  L.R-A.(N.S.)  1015  and  note;  Van 
R.  Corp.,  13  Mete.  (Mass.)  99,  46  Am.  Dyke  v.  Grand  Trunk  R.  Co.,  84  Vt 
Dec.  719;  Perley  v.  Eastern  R.  Co.,  98  212,  78  Atl.  958,  Ann.  Cas.  1913A  640 
Mass.  414,  96  Am.  Dec.  645;  Peter  v.  (holding  this  to  be  the  rule  in  certain 
Chicago,  etc.,  R.  Co.,  121  Mich.  324,  80  states  but  that  the  Vermont  statute 
N.  W.  295,  80  A.  8.  R.  500,  46  L.R.A.  goes  only  to  the  extent  of  placing  upon 
224  (stating  that  such  liability  is  im-  the  railroad  the  burden  of  showing  its 
poacA  by  some  statutes,  but  that  the  freedom  from  negligence). 
Michigas  statute  contains  a  proviso  Notes:  38  Am.  Dec  77,  78,  79;  6 
against  liability  on  proof  of  eer-  Am.  Rep.  598;  62  A.  8.  R.  171;  12 
tain  facts);  Babcoek  v.  Ctu;adian  L.BjL(N.S.)  624;  Ann.  Caa.  1913S 
Northern  R.  Co.,  117  Minn.  434,  136  971. 

H.  W.  276,  Ana.  OMk  UUD  824      IL  St  Loofa,  eta^  B.  Co.  t.  Bhora, 
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tke  laws,  or  as  depriving  them  of  their  property  witliout  due  process 
of  law,*'  or  as  conflicting  with  the  provision  of  the  federal  consti- 
tution which  prohibits  any  state  from  making  or  enforcing  any  law 
which  shall  abridge  the  privileges  and  immunities  of  citizens  of  the 
United  States,**  or  as  interfering  with  the  power  of  Congress  to  regu- 
late commerce  among  the  several  states.**  Statutes  which  impose 
upon  railroad  companies  an  absolute  liability  where  before  they  were 
liable  only  when  negligent,  are  not  subject  to  the  objection  that  they 
impair  the  obligation  of  contracts,  even  though  the  power  to  alter 
or  amend  the  charter  of  any  company  by  legislation  is  not  reserved 
in  the  constitution  of  the  state.**  The  common  law  permitted  a 
recovery  for  damage  caused  by  fire  without  proof  of  neghgence,** 
and  while  this  rule  has  been  modified  in  the  development  of  the  law, 
there  is  no  reason  why  it  may  not  be  restored  in  cases  where  the 
lawful  use  of  property  by  one  necessarily  exposes  the  property  of 
another  to  damage  by  fire.  The  adoption  of  statutes  making  railroad 
companies  liable  for  damages  by  fire  caused  by  the  operation  of  their 
locomotives  is  but  the  re-enactment  pro  tanto  of  the  ancient  common 
law  for  Uie  better  protection  of  property  exposed  to  such  unusual 
dangers.  Such  matters  are  peculiarly  within  the  control  of  the  local 
legislatures;  and  such  laws  may  be  enacted,  changed,  or  repealed  to 
suit  the  varied  conditions  and  circumstances  of  the  people.*'    These 

89  Ark.  418,  U7  S.  W.  515,  16  Ann.  R.  Co.,  38  S.  G.  103, 16  S.  E.  429,  18 

Gas.  939  and  note,  and  see  cases  cited  L.R.A.  440. 

to  preceding  text.  Note:  16  Ann.  Gas.  942. 

Notes:   25  L.R.A.   161;   36  LJB.A.  14.  Union  Pae.  R.  Co.  v.  De  Bnsk, 

(N.S.)  1016.  12  Colo.  294,  20  Pac  752,  13  A.  S.  R. 

12.  St.  Lonis,  etc.,  R.  Co.  v.  Mathews,  221,  3  L.R.A.  360. 

165  U.  S.  1,  17  B.  Gt.  243,  41  U.  S.,  Notes:  26  L.R.A.  161;  16  Ann.  Gas. 
(L.  ed.)   611;  Union  Pac.  R.  Go.  v.  944. 

De  Busk,  12  Colo.  294,  20  Pac.  752,  16.  St.  Louis,  etc.,  R.  Co.  v.  Math- 
13  A.  S.  R.  221,  3  L.R.A.  350;  Gris-  ews,  165  U.  S.  1, 17  S.  Gt  243,  41  U. 
sell  V.  Housatonic  R.  Co.,  54  Conn.  S.  (L.  ed.)  611;  Union  Pac.  R.  Go.  v. 
447,  9  Atl.  137, 1  A.  S.  R.  138,  writ  of  De  Busk,  12  Colo.  294,  20  Pac  752, 
error  dismissed  140  U.  S.  684,  11  8.  13  A.  S.  R.  221,  3  L.RA.  350;  Grissell 
Gt.  1022,  36  U.  S.  (L.  ed.)  695;  v.  Housatonic  R.  Co.,  54  Conn.  447,  9 
Mathews  v.  St.  Lonis,  etc.,  R.  Co.,  121  Atl.  137, 1  A.  S.  R.  138,  writ  of  error 
Mo.  298,  24  8.  W.  591,  25  L.R.A.  161  dismissed  140  U.  S.  684,  11  S.  a. 
and  note;  MeCandleas  t.  Richmond,  1022,  35  U.  S.  (L.  ed.)  595;  Mathews 
etc.,  R.  Co.,  38  S.  C.  103, 16  S.  E.  429,  v.  St.  Louis,  etc.,  R.  Co.,  121  Mo.  298, 
18  LJI.A.  440;  Brown  v.  Carolina  24  S.  W.  591,  25  L.R. A.  161  and  note; 
Midland  Ry.,  67  S.  C.  481,  46  S.  £.  McCandless  v.  Richmond,  etc.,  R.  Co., 
283,  100  A.  S.  R.  756  and  note;  Jen-  38  S.  G.  103,  16  S.  E.  429,  18  L.R.A. 
sen  V.  South  Dakota  Cent.  R.  Co.,  25  440. 
S.  D.  506,  127  N.  W.  650,  Ann.  Gas.  Note:  16  Ann.  Gas.  943. 
1912G  700  and  note,  35  L.R.A.(N.S.)  16.  See  supra,  par.  1. 
1015  and  note.  17.  St.  Louis,  etc.,  R.  Co.  v.  Mathews, 

Note:  16  Ann.  Gas.  942.  165  U.  S.  1, 17  S.  Ct.  243,  41  U.  S.  (L. 

13.  McCandless  v.   Biehmond,  ate.  ed.)   611,  aflirming  121  Mo.  298,  24 
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Statutes  can  also  be  sustained  on  the  broad  ground  that  they  an 
merely  remedial  in  character,  and  authorized  under  the  general  pow- 
ers of  the  legislature  to  provide  appropriate  remedies  for  the  redress 
of  such  wrongs  as  are  contemplated.^*  It  is  not  essential  to  the 
validity  of  such  a  statute  that  it  should  contain  a  provision  giving 
to  railroad  companies  an  insurable  interest  in  building  along  their 
routes,**  though  provisions  of  this  nature  are  not  uncommon,**  nor 
is  such  a  statute  rendered  invalid  by  the  fact  that  it  applies  also  to 
persons  operating  railroads  and  to  fires  communicated  in  other  ways 
in  the  operation  of  railroads.  Even  if  these  provisions  are  void,  the 
validity  of  the  statute  as  applied  to  fires  communicated  from  loco- 
motives operated  by  railroad  companies  is  not  affected  the^reby.*  The 
government  of  Canada  is  made  liable  by  statute  for  damage  to  prop- 
erty caused  by  a  fire  started  by  a  locomotive  working  on  a  govern- 
ment railway,  whether  its  officers  or  servants  are  or  are  not  negligent; 
bat,  by  a  proviso,  the  amount  of  damages  is  limited  if  modem  and 
efficient  appliances  have  been  used  and  the  officers  or  servants  "have 
not  otherwise  been  guilty  of  any  negligence."  •  Another  class  of  stat- 
utes, while  not  imposing  liability  irrespective  of  negligence  on  the 
part  of  the  railroad  company,  makes  the  caysing  of  a  fire  by  the 
operation  of  a  railroad  prima  facie  evidence  of  negligence  on  the 
part  of  the  company  and  imposes  upon  such  company  the  burden 
of  showing  that  the  injury  complained  of  waj  committed  without 
any  negligence  on  its  part.*  The  wording  of  some  of  these  statutes 
is  to  the  effect  that  a  railroad  company  shall  not  be  held  liable  if 
it  prove  to  the  satisfaction  of  the  court  or  jury  that  fire  originated 
from  fire  by  engines  whose  machinery,  smokestack,  or  fire-boxes  were 
in  good  order  and  properly  managed,  or  fires  originating  in  build- 
ing, operating,  or  repairing  such  railroad,  and  that  all  reasonable 
precautions  had  been  taken  to  prevent  their  origin,  and  that  proper 
efforts  had  been  made  to  extinguish  the  same  in  case  of  their  extend- 

8.  W.  591,  25  L.R.A.  161;  Union  Pac.  20.  See  infra,  par.  39. 

B.  Co.  V.  De  Busk,  12  Colo.  294,  20  1.  St.  Louis,  etc.,  E.  Co.  v.  Shore, 

Pac.  752,  13  A.  S.  B.  221,  3  L.R.A.  89  Ark.  418,  117  S.  W.  616,  16  Ann. 

350;  Campbell  v.  Missouri  Pac.  B.  Co.,  Caa.  939. 

121  Mo.  340,  25  S.  W.  936,  42  A.  S.  2.  Leger  v.  Rex,  43  Can.  Snp.  Ct. 

R.  530,  25  L.B.A.  176;  Powell  v.  Bail-  164,  17  Ann.  Cas.  189  (decided  under 

road,  57  N.  H.  132,  24  Am.  Bep.  59.  7  &  8  Edw.  YIL,  c  31,  i  2). 

18.  Hart  V.  Western  E.  Corp.,  13  8.  Florida  Eaat  Coast  R.  R.  Co.  v. 
Mete.  (Mass.)  99,  46  Am.  Dec.  719  Welch,  53  Fla.  145,  44  So.  250,  12 
and  note;  Campbell  v.  Missouri  Pac.  Ann.  Cas.  210  (under  Oen.  Stat.  1906, 
B.  Co.,  121  Mo.  340,  25  S.  W.  936,  }  3148);  Benedict  Pineapple  Co.  v. 
42  A.  S.  R.  530,  25  L.R.A.  175.  Atlantic  Coast  Line  B.*  Co.  55  Fla. 

Note:  35  L.B.A.(N.S.)  1017.  514,  46  So.  732,  20  L.R.A.(N.S,)  92 

19.  St.  Louis,  etc.,  R.  Co.  v.  Shore,  and  note;  Atciuson,  etc.,  B.  Co.  v. 
89  Ark.  418,  117  S.  W.  515,  16  Ann.  Geiaer,  68  Kan.  281,  75  Pac.  68,  1 
Cas.  939.  Ann.  Cas.  812  and  note,  Baltimore, 

Note:  35  L.B.A.(N.S.)  1017.  etc.,  B.  Co.  v.  WoodrufiE,  4  Md.  242,  59 
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ing  beyond  the  limits  of  such  road,  when  the  existence  of  such  On 
is  communicated  to  any  of  the  officers  of  the  company.* 

34.  Interpretation  and  Construction  of  Statutes  Imposing  Lia^ 
bility. — ^Witii  regard  to  the  construction  of  statutes  imposing  upon 
a  raibroad  company  liability  for  property  injured  by  fires  origLoat- 
ing  on  its  right  of  way,  irrespective  of  its  negligence,  the  authoritiea 
are  not  in  harmony,  some  holding  that  they  are  to  be  strictly  con- 
strued,'' while  others  take  the  view  that  being  remedial  and  not  penal 
in  their  nature,  they  should  receive  from  all  courts  such  reasonabl* 
and  liberal  interpretation  as  will  justly  promote  their  object.'  Th« 
words  "right  of  way"  used  in  a  statute  making  railroads  liable  for 
fireB  communicated  from  their  right  of  way,  have  no  reference  to 
the  title  of  the  railroad  company  to  the  land,  but  simply  designate 
the  locality  where  the  fire  must  originate  to.  make  the  company  liable.^ 

35.  Exceptions  to,  and  Limitations  of,  Statutory  Liability. — ^While 
the  general  purport  of  the  class  of  statutes  just  referred  to  is  to 
relieve  one  complaining  of  injury  from  fire  originating  on  a  rail- 
road company's  right  of  way,  of  the  necessity  of  proving  negligence,* 
yet  many  of  them  contain  exceptions  to  and  limitations  of  the  general 
doctrine  of  absolute  liability  thereby  imposed.  Thus  it  is  frequently 
expressly  made  a  condition  of  the  railroad  company's  liability  that 
the  fire  causing  the  injury  shall  have  originated  in  consequence  of 
the  act  of  some  authorized  agent  or  employee  of  the  company.* 
.4.nother  exception  to  the  rule  of  absolute  liability  commonly  pro- 
vided in  these  statutes,  is  in  the  case  of  property  placed  on  the  right 

Am.  Dec.  72;  Green  Ridge  R.  Co.  v.  Mich.  324,  80  N.  W.  295,  80  A.  8.  R. 

Brinkman,  64  Md.  52,  20  Atl.  1024,  500,  46  L.R.A.  224. 

54  Am.  Rep.  755;  Hewitt  v.  Pere  Mar-      6.  Sonthem  R.  Go.  ▼.  Power  Fuel 

qnette  R.  Co.,  171  Mich.  211,  137  N.  Co.,  152  Fed.  917,  82  C.  C.  A.  65,  12 

W.  66,  41  L.R.A.(N.S.)  635;  Dean  v.  L.R-A..(N.S.)  472. 

Chicago,  etc.,  R.  Co.,  39  Minn.  413,  40       6.  Union  Pac.  R.  Co.  v.  De  Busk, 

N.  W.  270, 12  A.  S.  R.  659;  Continen-  12  Colo.  294,  20  Pac.  752,  13  A.  S.  R. 

tal  Ins.  Co.  V.  Chicago,  etc.,  R.  Co.,  221  and  note,  3  L.R.A.  350;  Perley 

97  Minn.  467, 107  N.  W.  548,  5  L.R.A.  ^-  Eastern  R    Co.,  98  Maas.  414,  96 

(N.S.)    99    (under  a  later  Minnesota  ^-  "e"-  »»  »"«  not«. 

statute,  however,  the  UabUity  of  the      f'i,?!^^'^^''^^^-^!     a  j* 

company  becomes  absolute  on  proof  ffr^s^'SZ-Jf^^o^^SSV^-' 

that  it  set  the  fire;  see  supra,  this  par-  g  °^^-  •*»^'  «  S.  E.  383,  100  A.  8. 

agraph  note  10) ;  Laird  v  Connecticut,       g,  g^^^j^^^  g    ^   ^    p^^  ^^ 

ete.,  R.  Co.,  621S.  H  254, 13  A.  B.  B.  q^    ^gg  p^jL  917,  82  C.  C.  A.  65,  12 

564  (mtmg  Cten.  Stats.  Vt.  c  28,  ♦  l.R.A.(N.S.)  472;  and  see  infra,  pu. 

78) ;  Van  Dyke  v.  Grand  Trunk  R.  40  48 

Co.,  84  Vt.  212,  78  Atl.  958,  Ann.  Cas.       9.  Southern  R.  Co.  v.  Power  Fuel 

1913A  640.  Co.,  152  Fed.  917,  82  C.  C.  A.  65, 12 

Notes:  62  A.  S.  R.  171;  15  L.R.A.  L.R.A.(N.S.)  472  and  note;  St.  Louis, 
41:  32  L.K.A.(N.S.)  227;  16  Ann.  Cas.  ete.,  R,  Co.  v.  Shore,  89  Ark.  418,  117 
883.  S.  W.  515, 16  Ann.  Cas.  939.    And  see 

4.  Peter  v.  Chicago,  ete.,  R.  Co.,  121   supra,  par.  33. 
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of  way  of  the  railroad  company  unlawfully  or  without  ite  corusent.** 
So,  although  contributory  negligence  is  not  usually  a  defense  to  an 
action  brought  under  these  statutes,  yet  an  exception  has  frequently 
been  made,  either  expressly  or  by  inaplication,  where  the  conduct  of 
the  landowner  is  so  grossly  negligent  as  to  amount  to  an  actual  fraud 
by  an  intentional  exposure  of  his  property,  to  dango*  from  fire." 

36.  Applicatioii  of  Doctrine  of  Proximate  Cause. — ^According  to 
son^e  decisions,  where  a  statute  provides  that  a  railroad  corporation 
shall  be  responsible  in  damages  to  any  person  or  corporation  whose 
buildings  or  other  property  may  be  injured  by  fire  communicated 
by  its  engines,  or  originating  within  the  limits  of  the  right  of  way 
of  such  railroad  in  consequence  of  the  act  of  any  of  its  authorized 
agents  or  employees,  the  liability  of  the  railroad  company  attaches 
irrespective  of  the  question  of  remote  or  proximate  cause.*'  Other 
authorities,  however,  take  the  view  that  such  a  statute  does  not  in 
the  least  affect  the  common  law  principle,  and  that  if  the  injury 
could  not  have  been  foreseen  or  expected  by  the  defendant  as  the 
result  of  its  negligence  or  misconduct,  there  will  be  no  liability  under 
the  statute  any  more  than  at  common  law." 

37.  Contributory  ITegligence  as  Affecting  Liability. — ^Where  abso- 
lute liability  is  imposed  by  statute  upon  railroads  for  firee  communi- 
cated by  their  engines,  or  originating  on  their  right  of  way,  regardless 
of  the  question  of  negligence  on  the  part  of  the  railroad  or  its 
employees,  contributory  negligence  short  of  an  act  so  grossly  negli- 
gent as  to  amount  to  fraud  on  the  part  of  the  owner  of  property 
injured  by  such  fire  is  usually  held  to  be  no  defense  to  an  action 
to  recover  damages  for  such  injury ;  **  and  the  same  has  been  held 
to  be  true  under  statutes  making  railroad  companies  liable  for  any 

10.  Southern  R.  Co.  v.  Power  Fuel  tonality  to  a  proper  discussion  of  the 

Co.,  152  Fed.  917,  82  C.  C.  A.  65,  12  case).      , 

L.R.A.(N.S.)  472;  Brown  v.  Carolina  1*.  Kansas  City  Southern  R.  Co.  v. 

Midland  Ry.,  67  S.  C.  481,  46  S.  E.  Harris,  105  Ark.  374,  151  S.  W.  992, 

283,  100  A.  S.  R.  756;  German- Amori-  •Ann.  Caa.  1914D  932  and  note;  Boston 

can  Ins.  Co.  v.  Southern  Ry.,  77  S.  C.  Sf^j^""'^?;  ';'x?^„l*"j,^t''"k^-  ^S"' 

467,  58  S.  E.  337,  12  Ann.  Cas.  495.  S?  Me.  52  44  Atl  138,  47  LR  A   82; 

11    Rpp  infra   nar   17  '^^^^  ^-  Chicago,  etc.,  R.  Co.,  121  Mich. 

19   nZJ^^l  luJrl^  qft  q   r  oq  324,  80  N.  W.  295,  80  A.  S.  R.  500, 

12.  Gregory  v.  Layton,  36  S.  C.  93,  40  ^R  A    224  f statins  this  to  be  the 

15  S.  E.  352,  31  A.  S.  R.  857.  ,  ^■"■•^-  '^'^J"""'?.  T^r,      •     • 

XT  i      01  T  T>  *    oco  'nls   where   absolute   hability   is   im- 

is   T^»nfr™?«t.    R    nn    ^PO^);'i^<^thewsy.Bt.  horns,  ei<s.,R. 

,„  o.J^.  T'  ^«®°**',« ;?  ^S^:'^  Co.,  121  Mo.  298,  24  s.  w.  591,  26 

111.  349, 14  Am.  Rep.  13  (in  which  the  lr.a.   161;   RoweU  v.   Railroad,  57 

court   so  held  m   reference  to   cases  jj.  H.  132,  24  Am.  Rep.  59;  Laird  v. 

decided  under  the  Massachusetts  stat-  Connecticut,  etc.,  R.  Co.,  62  N.  H.  254, 

ate).     And  see  Perley  v.  Eastern  R.  13  a.  8.  R.  564. 

Co.,  98  Mass.  414,  96  Am.  Dec  645  Notes:   25  LJlJ^.   162;   12   L.R.A. 

(in  which  case  the  court  discussed  i^e  (N.S.)    624;    49    L.R.A.(N.S.)    169; 

doctrine    of    proximate    and    remote  Ann.  Cas.  1914D  934 ;  Ann.  Cas.  1915A 

cause  in  a  manner  to  indicate  its  ma-  600. 
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injurj  to  property  by  fire  unless  they  affirmatively  show  that  they 
have  used  all  due  caution  and  diligence,  and  employed  suitable  expedi- 
ents to  prevent  such  injury.*^  In  some  of  these  statutes,  however, 
exception  is  made  to  the  general  rule  of  absolute  liability  where 
contributory  negligence  on  the  part  of  the  plaintiflf  is  shown,**  and 
in  others  it  is  provided  that  if  the  property  owner  and  the  agents 
of  the  railroad  company  are  both  at  fault,  the  owner  may  recover, 
but  that  the  damages  shall  be  diminished  in  proportion  to  the  degree 
of  fault  attributable  to  the  injured  person.  This  provision  has  been 
applied  to  damages  to  property  by  fire.*'  If  the  owner  of  property, 
or  those  duly  authorized  to  represent  him,  should  stand  by  and  see 
a  fire  consume  his  property  which  it  was  within  their  power  with 
reasonable  efforts  to  prevent,  it  has  been  held  that  this  would  be 
an  act  of  gross  negligence,  and  would  be  tantamount  to  fraud  that 
would  prevent  recovery  under  the  statute.*^ 

38.  Nature  and  Location  of  Property  Injured  as  Affecting  Lia- 
bility.— Statutes  imposing  absolute  liability  upon  railroads  for  inju- 
ries to  property  by  fires  communicated  by  their  engines  are  not  lim- 
ited in  their  application  to  any  specific  property,  and  include  both 
real  and  personal  property.*'  The  intention  of  statutes  of  this  char- 
acter was  to  give  the  owners  of  property  along  the  route  of  the 
railroad  indemnity  for  the  loss  of  all  property  that  might  reasonably 
be  said  to  be  exposed  to  danger  from  the  source  referred  to,**  and 
the  expression  "building  or  other  property"  as  used  in-  such  a  statute 
has  been  construed  to  include  not  only  such  articles  as  hay,  grain, 
farming  tools,  and  livestock  in  a  barn,  the  goods  in  a  store,  and  the 
persontd  property  in  a  house  or  factory,  but  also  fences,  growing 
trees,  and  herbage.*  The  property  for  injury  to  which  a  railroad 
company  is  liable  and  in  which  it  has  an  insurable  interest  under 
such  statutes  is  usually  held  to  include  property  near  and  adjacent 
to  the  rout«  of  the  railroad  so  as  to  be  exposed  to  the  danger  of 
fire  from  engines,  without  any  specific  limitation  as  to  distance,*  and 

16.  Peter  v.  Chicago,  etc,  R.  Co.,      Note:  Ann.  Caa.  1914D  936. 
121  Mich.  324,  80  N.  W.  295,  80  A.  8.       18.  Kansas  City  Southern  R.  Co.  v. 
R.  500,  46  L.R.A.  224;  Laird  v.  Con-  Harris,  105  Ark.  374,  151  S.  W.  992, 
necticut,  etc.,  B.  Co.,  62  N.  H.  254,  13  Ann.  Cas.  1914D  932  and  note. 
A.    S.   R.   564    (construing   Vermont      19.  Mathews  v.  St.  Louis,  etc.,  R. 
statute) ;  and  see  supra,  par.  33.  Co.,  121  Mo.  298,  24  S.  W.  691,  25 

16.  Simmonds  v.  New  York,  etc.,  R.  L.R.A.  161. 

Co.,  52  Conn.  264,  52  Am.  Rep.  587;  20.  Grissell  t.  Housatonie  R.  Co.,  54 

Orissell  V.  Housatonie  R.  Co.,  54  Conn.  Conn.  447,  9  Atl.  137,  1  A.  S.  R.  138 

447,  9  Atl.  137, 1  A.  S.  R.  138;  Regan  and  note;  Campbell  v.  Missouri  Pac. 

V.  New  York,  etc.,  R.  Co.,  60  Conn.  R.  Co.,  121  Mo.  340,  25  S.  W.  936,  42 

124,  22  Atl.  503,  25  A.  S.  R.  306.  A.  S.  R.  630,  25  L.R.A.  175. 

Note:  Ann.  Cas.  1914D  935.  1.  Grissell  v.  Housatonie  R.  Co.,  54 

17.  Benedict  Pineapple  Co.  v.  At-  Conn.  447,  9  Atl.  137, 1  A.  S.  R.  138. 
lantie  Coast  Line  R.  Co.,  55  Fla.  514,  2.  Hart  v.  Western  R.  Corp.,  13 
46  So.  732,  20  L.R.A.(N.S.)   92.  Mete.   (Mass.)   99,  46  Am.  Dec.  719; 
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it  is  generally  held  that  it  was  not  intended  to  limit  the  operation 
of  such  a  statute  to  the  very  first  building  which  might  be  touched 
with  a  spark  or  other  fire  from  the  engine,  and  not  extend  its  operation 
to  another  building,  contiguous  though  it  may  be  but  belonging  to 
another  owner,  which  must  necessarily  burn  with  the  first  building.* 
As  already  seen  some  of  the  statutes  imposing  absolute  liability  upon 
railroads  for  property  injured  by  fires  contain  an  eipress  exception  in 
the  case  of  property  placed  on  the  right  of  way  of  such  corporation 
unlawfully  or  without  its  consent.* 

39.  Statutory  Provisions  as  to  Insurable  Interest — ^It  is  a  common 
provision  in  the  statutes  making  railroad  companies  liable  irrespec- 
tive of  negligence  on  their  part  to  the  owner  of  property  for  damage 
resulting  to  him  for  its  destruction  by  fire  communicated  by  loco- 
motive engines,  that  every  railroad  company  shall  have  an  insurable 
interest  in  the  property  along  its  route  for  which  it  may  be  so  held 
responsible  in  damages,  and  may  procure  insurance  thereon  in  its 
own  behalf.*  The  purpose  of  such  a  provision  was  to  give  the  cor- 
poration the  same  right  and  opportunity  of  protection  and  indemnity 
from  fires  as  the  owner  of  the  property  had,*  and  it  undoubtedly 
confers  an  insurable  interest  coextensive  with  the  property  for  which 
the  railroad  company  may  be  responsible,  and  gives  liberty  to  obtain 
such  insurance  in  its  own  name  with  any  other  party  who  is  able  and 
willing  to  contract  relative  to  the  subject-matter.'  As  a  general  rule 
such  provisions  are  not  construed  as  limiting  the  liability  of  the  com- 
pany for  injury  to  property  such  as  is  ordinarily  regarded  as  insur- 
able,* and  in  some  states  a  statute  imposing  liability  for  injuries  to 

Perley  v.  Eaatem  R.  Co.,  98  Mass.  414,  Caa.  457,  67  L.B.A.  416;  Hart  v.  West- 

06  Am.  Deo.  646  and  note.  era  B.  Corp.,  13  Mete.  (Mass.)  99,  46 

3.  Hart  v.  Western  R.  Corp.,  13  Am.  Dec.  719;  Perley  v.  Eastern  R. 
Mete.  (Mass.)  99,  46  Am.  Deo.  719.  Co.,  98  Mass.  414,  96  Am.  Dec.  645; 

4.  See  snpra,  par.  35.  Campbell  v.  Missouri  Pac.  B.  Co.,  121 

5.  Southern  R.  Co.  v.  Power  Fuel  Mo.  340,  25  8.  W.  936,  42  A.  S.  R.  530, 
Co.,  152  Fed.  917,  ^  C.  C.  A.  65, 12  25  L.R.A.  175;  Mathews  v.  St.  Louis, 
LJIA.(N.S.)  472  (oonstrning  1  8.  Car.  etc.,  R.  Co.,  121  Mo.  298,  24  S.  W.  591, 
Civ.  Code  1902,  $  2135);  St.  Louis,  25  L.R.A.  161  and  note;  RoweU  v. 
etc.,  R.  Co.  V.  Shore,  89  Ark.  418, 117  Railroad,  57  N.  H.  132,  24  Am.  Rep. 
8.  W.  515, 16  Ann.  Cas.  939  (holding  69;  Brown  v.  Carolina  Midland  Ry., 
that  such  provision  is  not  essential  to  67  S.  C.  481,  46  S.  E.  283,  100  A.  S. 
the  validity  of  the  statute) ;  Simmonds  R.  756 ;  Qerman-Amerioan  Ins.  Co.  v. 
V.  New  York,  etc.,  R.  Co.,  52  Conn.  Southern  Ry.,  77  S.  C.  467,  58  8.  B. 
264,   62   Am.   Rep.   687;    Grissell   v.  337, 12  Ann.  Cas.  495. 

Honsstonio  R.  Co.,  54  Conn.  447,  9  Notes:  6  Am.  Rep.  598;  35  L.R.A. 

AU.  137,  1  A.  8.  R.  138  and  note;  (N.S.)  1016. 

R^n  ▼.  New  York,  etc.,  R.  Co.,  60  6.  Campbell  ▼.  Missouri  Pae.  R.  Co., 

Conn.  124,  22  Atl.  503,  26  A.  8.  R.  121  Mo.  340,  25  S.  W.  936,  42  A.  8. 

306;  Boston  Excelsior  Co.  v.  Bangor,  R.  530,  26  L.RA.  175. 

etc.,  R.  Co.,  93  Me.  52,  44  Atl.  138,  7.  Orissell  v.  Honsatonic  R.  Co.,  54 

47  L.R.A.  82;  Dyer  v.  Maine  C-snt.  R.  Conn.  447,  9  Atl.  137,  1  A.  8.  R.  138. 

Co.,  99  Me.  195,  58  Atl.  994,  2  Ann.  8.  Qrissell  t.  Honsatonic  R.  Co.,  54 
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buildings  or  other  property  has  been  construed  to  include  all  kinds  of 
combustible  property,  real  and  personal,  even  where  the  corporation 
had  no  knowledge  or  reasonable  cause  to  believe  that  there  was  prop- 
erty situated  where  it  was  exposed  to  injury.*  In  a  few  jurisdictioas, 
however,  the  clause  in  the  statute  relative  to  insurance  has  been  so 
construed  as  to  restrict  its  operation  to  such  property,  real  or  personal, 
as  has  some  permanent  location  along  the  route  of  the  railroad,  be- 
cause, as  they  say,  it  would  not  otherwise  be  practicable  to  obtain 
insurance."  • 

Pregivmptioni  and  Burden  of  Proof 

40.  In  General. — In  actions  against  railroad  companies  for  inju- 
ries by  communicated  fires,  as  in  actions  against  individuals  for 
losses  thus  occasioned,  the  generally  accepted  rule  governing,  civil 
actions  applies,  and  the  burden  of  proof  of  establishing  the  truth 
of  a  claim  by  the  preponderance  of  evidence  rests  on  the  party  assert- 
ing the  aiBrmative,*^  and,  since  in  the  absence  of  statute  to  the 
contrary,  negligence  on  the  part  of  the  railroad  company  is  the 
gist  of  the  action,**  the  plaintifiP  in  order  to  recover  must  not  only 
charge  negligence  on  the  part  of  the  defendant,  resulting  in  injury 
to  his  property,**  but  he  must  sustain  the  burden  of  proving  such 
facts  by  a  preponderance  of  the  evidence,**  though,  as  will  be  seen, 
he  may  be  aided  in  establishing  a  prima  facie  case  by  certain  pie- 
sumptions.**  Under  statutes  imposing  an  absolute  liability  on  • 
railroad  company  for  injuries  to  property  by  fires  communicated  to 
such  property  in  the  operation  of  its  road,  it  is  of  course  not  neces- 
sarj  for  the  plaintiff  to  establish,  as  a  part  of  his  case,  negligence 
on  the  part  of  the  defendant.**  In  actions  of  the  kind  now  under 
consideration  it  is  essential  to  a  recovery  both  to  allege  *'  and  to 
show  that  the  defendant  caused  the  fire ;  **  and  where  the  fire  is 

Conn.  447,  9  Atl.  137, 1  A.  S.  B.  138;       IS.  See  supra,  par.  12. 
Campbell  v.  Missonri  Pac.  R.  Co_  121      14.  Atehison,  etc.,  R.  Co.  t.  Stan* 
Mo.  340,  26  S.  W.  936,  42  A.  S.  B.  ford,  12  Kan.  354,  15  Am.  Rep.  362; 
530  and  note,  25  L.R.A.  175.  Dyer  v.  Maine  Cent  R.  Co.,  99  Me. 

9.  Grissell  y.  B!on8atonic  R.  Co.,  64  195,  58  Atl.  994,  2  Ann.  Cas.  457,  67 
Conn.  447,  9  Ati.  137,  1  A.  S.  R.  138  L.RAi.416;  Henderson  t.  Philadelphia, 
(stating  this  to  be  the  case  in  Massa-  etc.,  R.  Co.,  144  Pa.  St.  461,  22  Atl. 
ehusetts).  851,  27  A.  S.  R.  652,  16  LJUL  299; 

10.  Qriasell  v.  Hoosatonic  R.  Co.,  54  Missouri  Pao.  R.  Co.  t.  Cidleis,  81 
Conn.  447,  9  Atl.  137,  1  A.  S.  R.  138  Tex.  382,  17  S.  W.  19,  13  L.B.A.  542. 
(stating  this  to  be  the  Maine  rale) ;  And  see  Gagg  v.  Vetter,  41  Ind.  228, 
Campbell  v.  Missonri  Pae.  R.  Co.,  121  13  Am.  Rep.  322. 

Mo.  340,  25  8.  W.  936,  42  A.  S.  R.  Note:  1  LRA.  626. 

530,  25  L.R.A.  175  (stating  this  to  be  15.  See  infra,  par.  41  et  scq. 

tbe  view  taken  by  the  Maine  court).  16.  See  supra,  par.  33. 

11.  See  supra,  par.  13.  17.  See  infra,  par.  57. 

12.  See  supra,  par.  18.  18.  Sheldon  v.  Hudson  River  R.  Co., 
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alleged  fo  have  been  caused  by  the  negligent  escape  of  sparks  from 
a  locomotive  running  on  the  defendant'^  road,  the  burden  is  on  the 
plaintifiF,  in  the  first  instance,  to  show  that  the  fire  was  caused  by 
sparks  emitted  from  the  defendant's  locomotive.^*  As  a  general  rule 
statutes  imposing  absolute  liability  on  railroad  companies  for  fires 
communicated  by  them  neither  diminish  nor  increase  the  plaintiff's 
burden  in  the  matter  of  proof  so  far  as  the  origin  of  the  fire  is 
concerned,"  and  mere  proof  that  fire  which  destroyed  neighboring 
property  originated  on  the  right  of  way  of  a  railroad  is  not  suffi- 
cient to  hold  the  railroad  company  liable  for  the  loss,  where  the 
statute  makes  it  liable  for  damages  caused  by  fire  originating  from 
engines,  from  that  set  out  by  employees  under  direction  of  the  com- 
pany, or  otherwise  originating  in  tiie  construction  or  operation  of 
the  road.*  In  some  states,  however,  the  statute  imposing  liability 
in  such  cases  further  provides  that  the  existence  of  fire  upon  the 
railroad  company's  lands  shall  be  prima  facie  evidence  that  such 
fire  was  caused  by  operating  the  railroad.* 

41.  Communication  of  Fire  as  Raisine  Presumption  of  Negligence.-  • 
The  question  whether  the  mere  fac;t  of  fire  having  escaped  from 
a  railroad  engine,  by  reason  of  which  property  has  been  destroyed, 
is  prima  facie  evidence  of  negligence  on  the  part  of  the  company 
in  the  construction  and  management  of  such  engine,  is  one  upon 
which  there  is  a  conflict  of  authority.*  According  to  the  rule  estab- 
lished by  a  number  of  courts,  in  the  absence  of  statute  no  presumptdou 
of  negligence  arises  merely  from  the  fact  of  fire  being  commimicated 
by  an  engine  of  a  railroad  company,  but  the  plaintiff  must  aver  and 
prove  the  negligence  of  the  company.*     The  most  cogent  reasons 

14  N.  T.  218,  67  Am.  Deo.  165;  Burke  2.  Mansfield  Mat.  Ins.  Co.  v.  Cleve- 
V.  Lomsville,  etc.,  R.  Co.,  7  Heisk,  land,  etc.,  R.  Co.,  74  Ohio  St.  30,  77 
(Tens.)  451,  19  Am.  Rep.  618.  N.  E.  269,  6  Ann.  Cas.  782. 

19.  LouisTille,  etc.,  R.  Co.  v.  Mar-  8.  Garrett  v.  Southern  R.  Co.,  101 
bury  Lumber  Co.,  132  Ala.  520,  32  So.  Fed.  102,  41  C.  C.  A.  237,  49  L.R.A. 
745,  90  A.  S.  R.  917;  Inman  v.  Elber-  645;  Louisville,  etc.,  R.  Co.  v.  Reese, 
ton  Air-Line  R.«Co.,  90  Ga.  663,  16  85  Ala.  497,  6  So.  283,  7  A.  S.  R.  66 
8.  E.  058,  35  A.  8.  R.  232;  Henderson  and  note;  Union  Pac  R.  Co.  v.  De 
V.  Philadelphia,  etc.,  R.  Co.,  144  Pa.  Busk,  12  Colo.  294,  20  Pac.  752,  13 
St.  461,  22  Atl.  851,  27  A.  8.  R.  652  A.  S.  R.  221,  3  L.R.A.  350;  Spaulding 
andnote,  16  L.R.A.  299;  "Whitney  Mfg.  v.  Chicago,  etc.,  B.  Co.,  30  Wis.  110, 
Co.  v.  Richmond,  etc.,  R.  Co.,  38  8.  C.  11  Am.  Rep.  550. 

365,  17  S.  E.  147,  37  A.  S.  R.  767;       Note:  38  Am.  Dec  72. 
Missouri  Pac.  R.  Co.  v.  Cullers,  81      4.  Garrett  t.  Southern  R.  Co.,  101 
Tex.  382,  17  S.  W.  19,  13  L.R.A.  642.  Fed.  102,  41  C.  C.  A.  237,  49  L.R.A. 
Note:  42  A.  8.  R.  538.  645;  Cincinnati,  etc.,  R.  Co.  v.  South 

20.  Babcock  v.  Canadian  Northern  Fork  Coal  Co.,  139  Fed.  528,  71  C.  C. 
R.  Co.,  117  Minn.  434, 136  N.  W.  275,  A.  316,  1  L.R.A.(N.S.)  533;  Union 
Ann.  Cas.  1913D  924.  Pac.  R.  Co.  v.  De  Busk,  12  Colo.  294, 

1.  Hewitt  v.  Pere  Marquette  R.  Co.,  20  Pac  752, 13  A.  S.  R.  221,  3  L.R.A. 
171  Mich.  211, 137  N.  W.  66,  41  LJI.A.  350  (stating  this  to  be  the  rule  adopted 
(N.S.)  035.  in  some  states) ;  Jacksonville,  etc.,  R. 
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given  for  the  support  of  this  rule  are,  ithat  a  railroad  company  which 
is  authorized  by  law  to  operate  its  trains  by  steam  is  not  an  insurer 
against  accidents  by  fire,  and  is  not  liable  for  injuries  caused  by 
the  use  of  fire  in  generating  steam,  if  the  right  is  exercised  in  a 
lawful  manner  and  with  reasonable  care  and  skill;  and  the  owner 
of  adjacent  property  assumes  all  risks  incident  to  a  lawful  and  proper 
use  of  the  road;  that  negligence  is  the  gist  of  the  liability,  without 
proof  of  which  an  action  cannot  be  maintained;  and  by  the  general 
rule  in  actions  founded  on  negligence,  the  plaintiff  must  aver  it,  and 
the  burden  of  proof  rests  upon  him,  and  in  no  case  does  the  mere 
fact  of  injury  prove  negligence.'  On  the  other  hand  the  English 
courts  and  a  large  number  of  the  courts  of  this  country  hold  that 
negligence  on  the  part  of  a  railroad  company  is  to  be  presumed 
from  the  escape  of  the  fire,'  and  that  proof  of  the  consummation  of 
fire  raises  the  presumption  of  negligence  either  in  the  construction  or 
the  management  and  operation  of  the  engine  which  communicated 
the  fire,  and  casts  the  burden  upon  the  defendant  of  rebutting  this 

Co.  T.  Peninsnlar  Land,  etc.,  C8.,  27  of  statute,  to  be  prima  fade  evidenee 

Pla.  1,  157,  9  So.  661,  689,  17  L.R.'A.  of  negligence) ;  Louisville,  etc.,  R.  Co. 

33   (changed  by  Gen.  Stats.  1906,  $  v.  Reese,  85  Ala.  497,  5  So.  283,  7 

3148) ;  Baas  v.  Chicago,  etc.,  R.  Co.,  A.  S.  R.  66;  Louisville,  etc.,  R.  Co.  v. 

28  HI.  9,  81  Am.  Dec.  254;  Gandy  v.  Marbury  Lumber  Co.,  125  Ala.  237,  28 

Chicago,  etc.,  R.  Co.,  30  la.  420,  6  So.  438,  60  L.R.A.  620  and  note,  132 

Am.  Rep.  682;  Meyer  v.  Vieksburg,  Ala.  520,  32  So.  745,  90  A.  S.  R.  917; 

etc.,  R.  Co.,  41  La.  Ann.  639,  6  So.  Southern  R.  Co.  v,  Darwin,  156  Ala. 

218,  17  A.   S.  R.  408;   Montgomery  311,  47   So.   314,  130  A.   S.   R.   94; 

V.  Muskegon  Booming  Co.,  88  Mich.  St.  Louia,  etc.,  R.  Co.  v.  Coombs,  76 

633,  50  N.  W.  729,  26  A.  8.  R.  308  Ark.  132,  88  S.  W.  695,  6  Ann.  Cas. 

ana  note;  Pero  v.  Buffalo,  etc.,  R.  Co.,  151  and  note;  Union  Pac.  R.  Co.  v. 

22  N.  Y.  209,  78  Am.  Dec.  178  and  De  Busk,  12  Colo.  294,  20  Pae.  752, 

note;  Bernard  v.  Richmond,  etc,  R.  13  A.  S.  R.  221  and  note,  3  L.R.A. 

Co.,  85  Va.  792,  8  S.  E.  785,  17  A.  350    (stating  this  to  be  the  rule  in 

S.  R.  103.  some  states);   Csbum  v.   Oregon  R., 

Notes:  38  Am.  Dec.  72;  95  Am.  Dec.  etc.,  Co.,  15  Idaho  478,  98  Pac.  627, 

508,  509;  42  A.  S.  R.  538;  15  L.R.A.  16  Ann.  Caa.  879  and  note,  19  LJJ.A. 

41;  1  Ann.  Cas.  817.  (N.S.)  742;  Bass  v.  Chicago,  etc.,  R. 

5.  Louisville,  etc.,  R.  Co.  v.  Reese,  Co.,  28  111.  9,  81  Afti.  Dec.  254  and 
85  Ala.  497,  5  So.  283,  7  A.  S.  R.  66;  note;  Atchison,  etc.,  R.  Co.  v.  Stan- 
Dyer  V.  Maine  Cent.  R.  Co.,  99  Me.  ford,  12  Kan.  354,  15  Am.  Rep.  362; 
195,  58  Atl.  994,  2  Ann.  Cas.  457,  67  Dyer  v.  Maine  Cent,  R.  Co.,  99  Me. 
L.R.A.  416.  And  see  Garrett  v.  South-  195,  58  Atl.  994,  2  Ann.  Cas.  457,  67 
em  R.  Co.,  101  Fed.  102,  41  C.  C.  A.  L.RA.  416;  Clemens  v.  Hannibal,  etc., 
237,  49  L.RJl.  645.  R.  Co.,  53  Mo.  366, 14  Am.  Rep.  469; 

6.  McCullen  v.  Chicago,  *tc.,  R.  Co.,  Poeppers  v.  Missouri,  etc,  R.  Co.,  87 
101  Fed.  66,  41  C.  C.  A.  365,  49  Mo.  715,  29  Am.  Rep.  518;  Catron  v. 
L.R.A.  642;  Cincinnati,  etc.,  R.  Co.  v.  Nichols,  81  Mo.  80,  51  Am.  Rep.  222; 
South  Fork  Coal  Co.,  139  Fed.  528,  Laird  v.  Connecticut,  etc,  R.  Co.,  62 
71  C.  C.  A.  316,  1  L.R.A.(N.S.)  533  N.  H.  254,  13  A.  S.  R.  564  and  note; 
(stating  that  there  are  many  jurisdic-  Bedell  v.  Long  Island  R.  Co.,  44  N. 
tions  in  -which  the  mere  fact  of  Are  T.  367,  4  Am.  Rep.  688;  Firemen's 
started  by  sparks  is  hdd,  irrespeetivv  Ina.  Co.  ▼.  Seaboard  Air  Line  R.  Co., 
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presumption  of  negligence.'  The  reasoning  usually  adopted  in  sup- 
port of  the  rule  that  the  origin  of  the  fire  being  proved  against 
the  railroad  company,  it  devolves  upon  such  company  to  show  that 
it  has  used  all  necessary  precautions  to  avoid  doing  such  mischief, 
is  that  the  agents  and  employees  of  the  road  know,  or  are  at  least 
bound  to  know,  that  the  engine  is  properly  equipped  to  prevent  fire 
from  escaping,  and  that  they  know  whether  any  mechanical  con- 
trivances were  employed  for  that  purpose,  and  if  so,  what  was  their 
character;  while  on  the  other  hand,  persons  not  connected  with 
the  poad  and  who  only  see  trains  passing  at  a  high  rate  of  speed, 
have  no  such  means  of  information,  and  <  the  same  is  inacoesaible 
to  and  cannot  be  obtained  by  them  without  great  trouble  and  ex- 
pense, and  then  often  only  as  a  favor  from  the  company,  which, 
under  the  circumstances,  it  would  be  very  likely  to  withhold.*  In 
some  jurisdictions  it  is  now  expressly  provided  by  statute  that  proof 
of  damage  by  fire  from  a  railroad  locomotive  shall  be  prima  facie 
evidence  of  negligence,  thus  devolving  upon  the  railroad  company 
the  duty  to  show   that  its  agents  or  servants  exercised  care  and 

138  N.  C.  42,  50  S.  E.  452,  107  A.  S.  236;  1  Ann.  Cas.  815;  Ann.  Gas.  1913E 
R.  517;  Hardy  v.  Hines  Bros.  Lumber  971. 

Co.,  160  N.  C.  113,  75  S.  E.  855,  42  7.  Osbum  v.  Oregon  R.,  etc.,  Co., 
L.R.A.(N.S.)  759;  Lackawanna,  etc.,  15  Idaho  478,  98  Pac.  627,  16  Ann. 
R.  Co.  V.  Doak,  52  Pa,  St.  379,  91  Cas.  879,  19  L.R.A.(N.S.)  742;  Baas 
Am.  Dec.  166  and  note;  White  v.  Chi-  v.  Chicago,  etc.,  R.  Co.,  28  111.  9,  81 
cago,  etc.,  R.  Co.,  1  S.  D.  326,  47  N.  Am.  Dec.  254  and  note;  Manchester 
W.  146,  9  L.R.A.  824;  Bjirke  v.  Louis-  Asaur,  Co.  v.  Oregon  R.  Co.,  46  Ore. 
viUe,  etc.,  R.  Co.,  7  Heisk.  (Tenn.)  451,  162,  79  Pac.  60,  114  A.  S.  R.  863,  69 
19  Am.  Rep.  618;  Martin  v.  McCrary,  L.R.A.  475;  Lackawanna,  etc.,  R.  Co. 
115  Tenn.  316,  89  S.  W.  324, 1  L.R.A.  v.  Doak,  52  Pa.  St.  379,  91  Am.  Dec. 
(N.S.)  530;  Gulf,  etc,  R.  Co.  v.  Ben-  166  and  note;  White  v.  Chicago,  etc, 
son,  69  Tex.  407,  5  S.  W.  822,  5  A.  R.  Co.,  1  S.  D.  326,  47  N.  W.  146,  9 
S.  R.  74;  Missouri  Pac  E.  Co.  v.  Cul-  L.R.A.  824. 

lers,  81  Tex.  382,  17  S.  W.  19,  13  8.  McCulIen  v.  Chicago,  etc,'R.  Co., 
L.R.A.  542;  Van  Dyke  V.Grand  Trunk  101  Ted.  66,  41  C.  C.  A.  365,  49 
R.  Co.,  84  Vt.  212,  78  Atl.  958,  Ann.  L.R.A.  642;  Louisville,  etc,  R.  Co.  v. 
Cas.  1913A  640;  Norfolk,  etc.,  R.  Co.  Reese,  85  Ala.  497,  5  So.  283,  7  A. 
V.  Fritts,  103  Va.  687,  49  S.  E.  971,  S.  R.  66;  Louisville,  etc,  R.  Co.  v. 
106  A.  S.  R.  911  and  note,  68  L.R.A.  Marbury  Lumber  Co.,  125  Ala.  237, 
864;  Southern  R.  Co.  v.  Patterson,  105  28  So.  438,  50  L.R.A.  620;  Union  Pac. 
Va.  6,  52  S.  E.  694,  8  Ann.  Cas.  440;  R.  Co.  v.  De  Busk,  12  Colo.  294,  20 
Northwestern  Mut.  Fire  Ass'n  v.  Pac.  752,  13  A.  S.  R.  221,  3  L.R.A. 
Northern  Pac.  R.  Co.,  68  Wash.  292,  350;  Dyer  v.  Maine  Cent.  R.  Co.,  99 
123  Pac.  468,  Ann.  Cas.  1913B  968  Me.  195,  58  Atl.  994,  2  Ann.  Cas. 
and  note;  Spaulding  v.  Chicago,  etc.,  457,  67  L.R.A.  416;  Laird  v.  Connecti- 
R.  Co.,  30  Wis.  110,  11  Am.  Rep.  cut,  etc.,  R.  Co.,  62  N.  H.  254,  13 
550.  A:  S.  R.  564  and  note;  Spaulding  v. 

Notes:  38  Am.  Dec.  72;  95  Am.  Dec  Chicago,  etc.,  R.  Co.,  30  Wis.  110,  11 
609;  12  A.  S.  R.  661;  17  A.  S.  R.  411;  Am.  Rep.  550. 

22  A.  S.  R.  590;  35  A.  8.  B.  237;  42  Note^:  38  Am.  Dec.  72;  16  Ann. 
A.  S.  R.  638;  106  A.  8.  B.  916;  123  Cas.  882,  883;  Ann.  Cas.  1913B  97L 
A.  S.  R.  123;  15  L.R.A.  40;  59  L.R.A. 

989 


Digitized  by  LjOOQ IC 


i  42  FIRES  •  U  B.  C.  L. 

diligence.*  Regardless  of  the  question  whether  or  not  mere  com- 
munication of  fire  from  a  railroad  engine  will  in  itself  raise  a  pre- 
sumption of  negligence  on  the  part  of  the  railroad  company,  it  has 
frequently  been  held  that  the  circumstances  of  the  particular  case 
may  be  sufficient  to  raise  such  presumption.^*  Thus  it  has  been 
held  that  where  in  an  action  against  a  railroad  company  for  setting 
fire  to  the  plaintiff's  property  by  means  of  E^arks  escaping  from  its 
engine,  the  proof  shows  that  the  result  was  not  probable  from  any 
ordinary  working  of  the  engine,  this  will  establish  prima  facie  that 
negligence  existed  where  there  is  no  proof  that  the  result  happens 
from  any  unexpected  or  .uncontrollable  accident.**  The  mere  emis- 
sion of  sparks  from  a  railroad  locomotive,  or  the  mere  setting  out 
of  fires  thereby,  is  not,  per  se,  evidence  of  negligence  upon  the  part 
of  the  company;  but  when  the  emission  is  of  such  character  as  is 
inconsistent  with  the  common  experience  or  the  known  efficiency  of 
approved  spark  arresters  in  general  use,  and  properly  used,  it  is  evi- 
dence of  negligence.  The  emission  of  sparks  of  unusual  size,  or  both 
of  unusual  size  and  in  unusual  quantities,  is  evidence  sufficient  to 
raise  the  presumption  of  negligence,  and  throw  upon  the  company 
the  burden  of  removing  such  presumption.*' 

42.  Effect  of  Presumption  as  Shifting  Borden  of  Proof. — With 
regard  to  the  effect  of  the  legal  presumption  of  negligence  from  proof 
of  the  origin  of  the  fire,  the  rule  is  sometimes  stated  to  be  that 
when  it  has  been  shown  that  the  operation  of  the  engine  in  question 
set  the  fire  complained  of,  the  presumption  of  negligence  arises  against 
the  company,  and  the  burden  is  shifted  to  it  te  show  the  exercise  of 
all  ordinary  and  reasonable  care  and  diligence.  But  a  more  accu- 
rate expression  of  the  rule  in  the  light  of  the  authorities  is  believed 
to  be  that  when  the  plaintiff  proves  that  sparks  from  a  railroad  loco- 
motive set  fire  to  his  property,  it  makes  a  prima  facie  case,  and  it 
then  devolves  upon  the  railroad  to  rebut  such  prima  facie  case,  and 
unless  it  does  rebut  the  plaintiff's  case  plaintiff  is  entitled  to  recover 
without  further  proof.  The  burden  of  proof  does  not  shift  from 
the  plaintiff  to  tiie  defendant,  but  always  remains  with  him,  and 

9.  Oarrett  v.  Soathem  R.  Co.,  101  Peninsular  Land,  etc,  Co.,  27  Fla.  1, 
Fed.  102,  41  C.  C.  A.  237,  49  LJB.A.  157,  9  So.  661,  689,  17  L.R.A.  33; 
645.     See  supra,  par.  33.  Jackson  v.  Chicago,  etc.,  R.  Co.,  31 

10.  Note:  1  Ann.  Cas.  817.  la.  176,  7  Am.  Rep.  120;  Dedell  v. 

11.  Hull  ▼.  Sacramento  Valley  R.  Long  Island  R.  Co.,  44  N.  T.  367,  4 
Co.,  14  Cal.  387,  73  Am.  Dec.  656  Am.  Rep.  688;  Henderson  v.  Phila- 
and  note;  Gagg  v.  Vetter,  41  Ind.  delphia,  etc.,  R.  Co.,  144  Pa.  St.  461, 
228,  13  Am.  Rep.  322;  Atchison,  etc.,  22  Atl.  851,  27  A.  S.  R.  652  and  note, 
R.  Co.  V.  Stanford,  12  Kan.  354,  15  16  L.R.A.  299;  Burke  v.  Louisville, 
Am.  Rep.  362.  And  see  Garrett  v.  etc.,  R.  Co.,  7  Heisk.  (Tenn.)  451,  19 
Southern   R.   Co.,   101   Fed.   102,  41  Am.  Rep.  618. 

C.  C.  A.  237,  49  L.R.A.  615.  Note:  Ann.  Cas.  1913E  971.     And 

12.  Jacksonville,    etc.,    R.    Co.    r.   see  sujira,  par.  21. 
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when  plaintiff  has  made  out  his  case  it  devolves  upon  the  defendant 
to  rebut  such  case.** 

43.  Conclusiveness  of  Presumption. — ^Even  where  the  oommunica- 
tion  of  fire  is  held  to  raise  the  presumption  of  negligence  against 
a  railroad  company,  the  escape  of  fire  is  only  prima  fade,  and  not 
conclusive,  evidence  of  the  negligence  on  the  part  of  the  company.** 
Aa  to  the  rebuttal  of  the  presumption  of  negligence,  both  under 
the  decisions  recognizing  the  rule  that  the  presumption  is  raised  with- 
out the  aid  of  statutory  enactment  and  those  decided  under  statute, 
the  general  rule  is  that  where  the  defendant  shows  that  the  engine 
alleged  to  have  caused  the  fire  was,  at  the  time,  of  proper  construc- 
tion and  equipped  with  approved  devices  and  appliances  to  prevent 
the  escape  of  fire  and  sparks,  and  in  good  repair  and  prudently  man- 
aged and  controlled,  the  presumption  of  negligence  arising  from  the 
mere  communication  of  fire  is  rebutted.  The  effect  of  the  presumption 
is  to  impose  the  duty  on  the  railroad  company  to  show  its  freedom 
from  negligence  in  the  construction  and  operation  of  the  engine 
alleged  to  have  set  the  fire.*'  With  regard  to  the  degree  of  proof 
which  will  satisfy  the  duty  resting  upon  the  defendant  to  rebut  the 
presumption  of  negligence,  it  is  usually  held  that  the  defendant  is 
not  required  to  establish  a  rebuttal  by  a  preponderance  of  evidence; 
but  it  will  be  sufficient  if  it  is  done  by  evidence  of  equal  weight 
with  that  which  grows  out  of  the  presumption  of  negligence  which 
the  law  implies  by  proof  of  the  origin  of  the  fire,  and  other  evidence 
offered  by  the  plaintiff.**  When  ^e  presumption  of  negligent  con- 
struction or  operation  is  repelled  and  rebutted  by  proof  of  proper 
construction  and  the  use  of  proper  appliances  and  careful  manage- 
ment and  operation,  the  plaintiff  cannot  recover  without  producing 
proof  of  actual  negligence  or  want  of  ordinary  care.*' 

13.  Note:  16  Ann.  Cas.  884.    And  R.  Co.,  67  Mo.  715,  29  Am.  Rep.  618; 
Boe*  infra,  par.  43.  Gnlf,  etc.,  R.  Co.  v.  Benson,  69  Tex. 

14.  Spanlding  ▼.  Chicago,  etc.,  R.  407,  S^  8.  W.  822,  6  A.  8.  R.  74; 
Co.,  30  Wis.  110,  11  Am.  Rep.  650.  Missouri  Pao.  R.  Co.  v.  Cullers,  81 

Note:  38  Am.  Deo.  72.  Tex.  382,  17   8.   W.  19,  13  L.K.A. 

16.  Louisville,  etc.,  R.  Co.  v.  Mar-  642 ;  Spaulding  t.  Chicago,  etc.,  R.  Co., 
bury  Lumber  Co.,  132  Ala.  620,  32  30  Wis.  110,  II  Am.  Rep.  550. 
So.  745,  90  A.  S.  E.  917;  Osbum  v.  Notes:  38  Am.  Dec  72;  13  A.  S. 
Oregon  R.  etc.,  Co.,  15  Idaho  478,  98  R.  572;  22  A.  8.  R.  690;  11  L.R.A. 
Pac.  627,  16  Ann.  Cas.  879  and  note,  508;  1  Ann.  Cas.  817;  16  Ann.  Cas. 
19  L.R.A.(N.S.)  742;  Peter  v.  Chicago,  883. 

etc.,  R.  Co.,  121  Mich.  324,  80  N.  W.  16.  Note:  16  Ann.  Cas.  884. 
295,  80  A.  8.  R.  500,  46  L.R.A.  224;  17.  Louisville,  etc,  R.  Co.  v.  Reese, 
Hewitt  V.  Pere  Marquette  R.  Co.,  171  85  Ala.  497,  6  So.  283,  7  A.  S.  R. 
Mich.  211,  137  N.  W.  66,  41  LJi.A.  66;  Osbum  t.  Oregon  R.  etc.,  Co., 
(N.S.)  635;  Continental  Ins.  Co.  ▼.  15  Idaho  47«,  98  Pac.  627,  16  Ann. 
Chicago,  etc.,  R.  Co.,  97  Minn.  467,  Cas.  879  and  note,  19  L.R.A.(N.S.) 
107  N.  W.  548,  5  L.R.A.(N.S.)  99  742. 
and  note;  Poeppera  v.  Missouzi,  etc., 
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44.  Rebuttal  of  Presumption, — There  is  a  decided  conflict  of 
authorities  upon  the  question  whether  it  is  the  province  of  the  court, 
or  of  the  jury,  to  determine  the  question  of  negligence  when  the 
plaintiff's  case  rests  solely  upon  the  presumption  arising  from  tha 
fact  of  fire,  and  the  otherwise  uncontradicted  testimony  of  the  defend- 
ant's witnesses,  if  believed  and  accepted,  establishes  every  fact  essen- 
tial to  exonerate  the  company  and  rebut  the  plaintiff's  prima  facie 
case.*'  This  question  of  practice  sometimes  arises  on  a  motion  for 
the  direction  of  a  verdict  for  the  defendant,  and  sometimes  on  a 
motion  for  a  new  trial  after  a  verdict  for  plaintiff,  upon  the  ground 
that  such  verdict  is  contrary  to  the  evidence.'*  A  number  of  the 
courts  deny  any  effect  to  the  presumption  or  prima  facie  case  as 
substantive  evidence  after  the  defendant  has  introduced  his  evidence, 
and  hold  that  in  every  case  in  which  the  defendant's  evidence  is 
uncontradicted,  is  conclusive  in  its  character,  and  covers  every  fact  es- 
sential to  exonerate  the  defendant,  the  question  of  defendant's  negli- 
gence must  be  taken  away  from  the  jury  and  a  verdict  directed  for 
defendant,  or,  at  least,  that  a  verdict  for  plaintiff  should  be  set  aside 
as  contrary  to  the  evidence.*  But,  even  if  it  be  regarded  as  embodying 
the  true  general  principle,  the  doctrine  which  in  general  requires  the 
withdrawal  of  the  question  from  the  jury  applies  to  a  comparatively 
limited  number  of  cases ;  since  even  slight  circumstances,  in  addition 
to  the  presumption  or  prima  facie  case,  tending  to  indicate  negli- 
gence on  the  part  of  the  defendant,  will  reuse  a  conflict  of  evidence 
which  will  taJke  the  case  out  of  the  operation  of  the  doctrine.* 
Another  line  of  authorities  regards  the  presimiption  ot  prima  facie 
case  in  favor  of  the  plaintiff  as  in  the  nature  of  substantive  evidence 
for  the  purpose  of  creating  a  conflict  in  the  evidence,  notwithstanding 
that  the  defendant's  evidence  is  uncontradicted,  is  conclusive  in  its 
character,  and  covers  every  essential  fact  to  relieve  the  defendant 
of  the  charge  of  negligence.*  This  rule  would  seem  to  be  the  better 
one,  if  for  no  other  reason  than  that  it  is  in  accordance  with  the 

18.  Continental  Ins.  Co.  v.  Chicago,       Notes:  5  L.R.A.(N.S.)  100,  104;  1 
etc.,  R.  Co.,  97  Minn.  467,  107  N.  W.  Ann.  Cas.  817;  16  Ann.  Cas.  884. 
548,  5  L.R.A.(N.S.)  99  and  note.  2.  Osburn  v.   Oregon  R.  etc.,  Co., 

Note:  16  Ann.  Cas.  884.  15  Idaho  478,  98  Pac.  627,  16  Ann. 

19.  Note:  5  L.R.A.(N.S.)  99.  Cas.  879  and  note,  19  L.R.A.(N.S.) 
1.  Louisville,  etc.,  R.   Co.  v.  Mar-  742;  Continental  Ins.  Co.  v.  Chicago, 

bury  Lumber  Co.,  125  Ala.  237,  28  etc.,  R.  Co.,  97  Minn.  467,  107  N.  W. 
So.  438,  50  L.R.A.  620;  Osbum  v.  548, 6  L.R.A.(N.S.)  99  and  note.  And 
Oregon  R.  etc.,  Co.,  15  Idaho  478,  98  see  infra,  par.  59. 
Pac.  627,  16  Ann.  Cas.  879  and  note,  3.  Atchison,  etc.,  R.  Co.  v.  Oeiser, 
19  L.R.A.(N.S.)  742;  Clark  v.  Grand  68  Kan.  281,  75  Pac.  68,  1  Ann.  Caa. 
Trunk  Western  R.  Co.,  149  Mich.  400,  812  and  note;  Continental  Ins.  Co.  v. 
112  N.  W.  1121,  12  Ann.  Cas.  559.  Chicago,  etc.,  R.  Co.,  97  Minn.  467, 
And  see  Spaulding  v.  ^hicago,  etc.,  R.  107  N.  W.  548,  6  L.R.A.(N.S.)  99 
Co.,  30  Wis.  110,  11  Am.  Rep.  550.   and    note;    Northwestern    Mat.    Fire 
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well  established  rule  governing  actions  generally  that  the  weight 
of  the  evidence  and  the  credibility  of  the  witnesses  shall  be  left 
to  the  jury.*  As  stated  by  some  courts  in  holding  that  the  adequacy 
of  the  rebutting  evidence  is  for  the  jury,  a  jury  is  not  necesfsarily 
bound  to  accept  as  conclusive  the  statement  of  a  witness  that  an 
engine  was  in  good  order,  or  carefully  and  skilfully  operated,  although 
there  is  no  direct  evidence  contradicting  the  statement.  They  have 
a  right  to  consider  all  the  evidence  and  circumstances  bearing  upon 
the  condition  and  mode  of  operating  the  engine,  as  well  as  the  cir- 
cumstances under  which  the  fire  took  place.  Moreover,  if  the  jury 
are  satisfied,  and  so  find,  that  the  property  was  ignited  by  a  spark 
which  came  from  one  of  the  defendant's  locomotives,  it  may  well 
be  that  this  fact  alone  would  lead  them  to  discredit  the  statements 
of  the  defendant's  witnesses  concerning  the  condition  of  the  loco- 
motives and  how  they  were  handled,  and  the  right  of  the  jury  to 
discredit  them  for  that  reason  cannot  be  denied.'  Even  in  juris- 
dictions where  the  presumption  is  held  to  raise  a  conflict  it  must 
be  conceded  that,  as  in  other  cases  of  conflicting  evidence,  a  verdict 
for  plaintiff  may,  in  rare  instances,  be  set  aside  on  the  ground  that 
it  is  contrary  to  the  great  weight  of  evidence, — or,  if  the  local  prac- 
tice permits,  that  a  verdict  may,  for  the  same  reason,  be  directed  for 
the  defendant  at  the  close  of  the  evidence, — in  the  event  that  it 
seems  very  clear  to  the  trial  court  that  there  is  nothing  to  discredit 
the  defendant's  witnesses,  and  that  their  evidence  is  very  strong 
and  greatly  outweighs  the  conflicting  evidence  furnished  by  the  pre- 
sumption or  prima  facie  case  in  favor  of  the  plaintiff.* 

Admisaibility  and  Weight  of  Evidence 

45.  In  General. — Generally  speaking,  actions  against  railroad  and 
steamboat  companies  to  recover  damages  for  injuries  to  property 
by  fires  communicated  to  such  property  in  the  operation  of  their 
trains  or  boats,  are  governed  by  the  usual  rules  of  evidence  in  civil 
actions,  as  to  the  impropriety  of  admitting  collateral  matters  in 
evidence,'  the  admissibility  and  effect  of  circumstantial  evidence,^ 

Asa'n   V.   Northern   Pac.   R.   Co.,   68  101   Fed.   66,  41   C.   C.   A.   365,   40 

Wash.  292,  123  Pac.  468,  Ann.  Cas.  L.R.A.  642;  Atchison,  etc.,  R.  Co.  v. 

1913E  968.  Coombs,  76  Ark.  132,  88  S.  W.  595, 

Notes:  6  L.R.A.(N.S.)  103;  16  Ann.  6  Ann.  Cas.  151. 

Cas.  884.  6.  Note:  5  L.R.A.(N.S.)  103. 

4.  McCulIen  v.  Chicago,  etc.,  R.  Co.,  7.  Jacksonville,  etc.,  R.  Co.  v.  Pen- 
101  Fed.  66,  41  C.  C.  A.  365,  49  insular  Land,  etc.,  Co.,  27  Fla.  1, 
L.R.A.  642;  St.  Louis,  etc.,  R.  Co.  v.  157,  9  So.  661,  689,  17  L.R.A.  33; 
Geiser,  68  Kan.  281,  75  Pac.  68,  1  Baltimore,  etc.,  R.  Co.  v.  Woodruff, 
Ann.  Cas.  812.  See  Evidence,  vol.  10,  4  Md.  242,  59  Am.  Dec.  72.  And  see 
p.  1004;  JuBT.  infra,  par.  48. 

5.  McCullen  v.  Chicago,  etc.,  R.  Co.,  8.  Jacksonville,  etc.,  R.  Co.  v.  Pen- 
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hearsay,'  expert  and  opinion  evidence,*'  secondary  evidence,**  matters 
forming  part  of  the  res  gestae,  declarations  and  admissions,  etc.*' 
In  an  action  against  a  railroad  company  to  recover  for  injury  from 
a  fire  arising  on  and  communicated  from  its  right  of  way,  parol  evi- 
dence is  admissible  to  show  that  certaiii  lands  constituted  such  right 
of  way.*'  So  also  in  such  actions  the  usual  rule  applies  that  the 
facts  showing  the  liability  of  the  defendant  must  be  established  by 
a  preponderance  of  the  evidence;  **  but,  as  has  Ixjen  seen,  a  preponder- 
ance of  the  evidence  is  not  required  of  the  defendant  in  order  to 
rebut  the  presumption  of  negligence  on  its  part  arising  from  proof 
of  the  origin  of  the  fire.*^ 

46.  Circumstantial  Evidence  as  to  Origin  of  Fire. — In  actions 
against  railroad  companies  for  injuries  to  propeily  by  communicated 
Hres,  while  it  is  necessary  to  trace  the  liability  for  the  fire  to  the 
defendant,*'  and  proof  of  a  mere  possibility  that  the  fire  communi- 
cated in  the  operation  of  the  road  is  not  sufhcient,*'  yet  it  is  not 

insular,   etc.,   Land    Co.,   27    Fla.    1,  Assur.  Co.  v.  Oregon  R.  Co.,  46  Ore. 

157,  9   So.   661,  689,  17  L.R.A.  33;  162,  79  Pac.  60,  114  A.  S.  R.  863, 

New  York,  etc.,  R.  Co.  v.  Roper,  176  69  L.R.A.  475. 

Ind.  497,  96  N.   E.  468,   36   L.R.A.  12.  Gerke  v.  California  Steam  Nav. 

952;  Kansas  City,  etc.,  R.  Co.  v.  Blak-  Co.,  9  Cal.  251,  70  Am.  Dec.  650  and 

er,  68  Kan.  244,  75  Pac.  71,  1  Ann.  note. 

Cas.  883,  64  L.R.A.  81;   Sheldon  v.  13.  Brown  v.  Carolina  Midland  Ry. 

Hudson  River  R.  Co.,  14  N.  Y.  218,  67  S.  C.  481,  46  S.  E.  283,  100  A. 

67  Am.  Dec.  155;  Henderson  v.  Phila-  S.  R.  756. 

delphia,  etc.,  R.  Co.,  144  Pa.  St.  461,  14.  Garrett  v.  Southern  R.  Co.,  101 

22  Atl.  851,  27  A.  S.  R.  652, 16  L.R.A.  Fed.  102,  41  C.  C.  A.  237,  49  L.R.A. 

299.     And  see  infra,  par.  46.  645;  Inman  v.  Elberton  Air-Line  R. 

9.  Jacksonville,  etc.,  R.  Co.  v.  Pen-  Co.,  90  Ga.  663,  16  S.  B.  958,  35  A. 
insular  Land,  etc.,  Co.,  27  Fla.  1,  S.  R.  232;  Atchison,  etc.,  R.  Co.  v. 
157,  9  So.  661,  689,  17  L.R.A.  33;  Stanford,  12  Kan.  354,  15  Am.  Rep. 
Kesee  v.  Chicago,  etc.,  R.  Co.,  30  la.  362;  Missouri  Pa«.  R.  Co.  v.  Cullers, 
78,  6  Am.  Rep.  643.                         ,  81  Tex.  382,  17  S.  W.  19,  13  L.R.A. 

10.  St.  Louis,  etc.,  R.  Co.  v.  Shore,  542.  See  generally,  Evidenok,  vol.  10, 
89  Ark.  418,  117  S.  W.  515,  16  Ann.  p.  1012. 

Cas.  939;  Kesee  v.  Chicago,  etc.,  R.  16.  See  supra,  par.  43. 
Co.,  30  la.  78,  6  Am.  Rep.  643;  Kansas  16.  See  supra,  par.  40. 
City,  etc.,  R.  Co.  v.  Blaker,  68  Kan.  17.  Inman  v.  Elberton  Air-Line  R. 
244,  75  Pac.  71,  1  Ann.  Cas.  883,  64  Co.,  90  Ga.  663,  16  S.  E.  958,  35  A. 
L.R.A.  81;  Potter  v.  Grand  Trunk  S.  R.  232;  Clark  v.  Grand  Trunk  West- 
Western  R.  Co.,  157  Mich.  216,  121  N.  ern  R.  Co.,  149  Mich.  400,  112  N.  W. 
W.  808,  22  L.R.A.(N.S.)  1039  and  1121,  12  Ann.  Cas.  559;  Hewitt  v. 
note;  Continental  Ins.  Co.  v.  Chicago,  Pere  Marquette  R.  Co.,  171  Mich.  211, 
etc.,  R.  Co.,  97  Minn.  467,  107  N.  W.  137  N.  W.  66,  41  L.R.A.(N.S.)  635; 
548,  5  L.R.A.(N.S.)  99.  See  generally  White  v.  Chicago,  etc.,  R.  Co.,  1  S.  D. 
ExPKRT  AND  Opinion  Evidence,  ante,  326,  47  N.  W.  146,  9  L.R.A.  824; 
p.  560.  Burke   v.   Louisville,   etc.,   R.    Co.,   7 

11.  Kesee  v.  Chicago,  etc..  R.  Co.,  Heisk.  (Tenn.)  451,  19  Am.  Rep.  618. 
30  la.  78,  6  Aui.  Rep.  643;  Manchester 
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required  that  the  evidence  should  exclude  all  possibility  of  another 
origin  or  that  it  be  undisputed.  It  is  sufficient  if  all  ^e  facte  and 
circumstances  in  evidence  fairly  warrant  the  conclusion  that  the  fire 
did  not  originate  from  some  other  cause,*^  and  the  origin  of  the 
fire  has  generally  been  held  sufficiently  established  by  inferences 
drawn  from  circumstantial  evidence.^*  Thus  it  has  frequently  been 
held  that  from  proof  that  an  engine  passed  near  inflammable  mate- 
rial immediately  before  the  discovery  of  fire,  there  being  no  evidence 
to  explain  ite  origin,  the  jury  may  infer  that  the  fire  originated 
from  sparks  from  the  passing  engine.'**  If  it  is  sought  to  recover 
damages  for  fire  alleged  to  have  been  caused  by  the  negligent  escape 
of  sparks  from  a  locomotive,  and  the  evidence  as  to  the  origin  of 
the  fire  is  circumstantial,  the  fact  that  the  weather  had  been  dry 
for  several  days  prior  to  the  fire  is  admissible  in  connection  with 
other  circumstances  tending  to  show  that  the  fire  was  caused  by 
sparks  emitted  from  such  locomotive.^  Evidence  that  a  certain  engine 
which  passed  at  the  time  a  fire  started  threw  sparks  to  an  unusual 
distance  is  sufficient  to  go  to  the  jury  on  the  question  whether  or 

18.  Kansas  City  Sonthem  R.  Co.  v.  Rid^  R.  Co.  t.  Brinkman,  64  Md. 
Harris,  105  Ark.  374,  157  S.  W.  992,  52,  20  Atl.  1024,  54  Am.  Rep.  755; 
Ann.  Cas.  1914D  932;  White  v.  Chi-  Dean  v.  Chicago,  etc.,  R.  Co.,  39  Minn, 
cago,  etc.,  R.  Co.,  1  8.  D.  326,  47  N.  413,  40  N.  W.  270,  12  A.  S.  R.  659; 
W.  146,  9  LJI.A.  824.  Babcock  v.  Canadian  Northern  R.  Co., 

19.  Louisville,  etc.,  R,  Co.  v.  Mar-  117  Minn.  434,  136  N,  W.  275,  Ann. 
bury  Lumber  Co.,  132  Ala.  520,  32  Cas.  1913D  924;  Farrell  v.  Minne- 
So.  745,  90  A.  S.  R.  717;  Union  Pac.  apolia,  etc.,  R.  Co.,  121  Minn.  357, 
R.  Co.  V.  De  Busk,  12  Colo.  294,  20  141  N.  W.  491,  46  L.R.A.(N.S.)  215; 
Pac.  752,  13  A.  S.  R.  221,  3  LJI.A.  Hardy  v.  Hines  Bros.  Lumber  Co.,  160 
350;  Clark  v.  Grand  Trunk  Western  N.  C.  113,  75  S.  E.  855,  42  L.R.A. 
R.  Co.,  149  Mich.  400, 112  N.  W.  1121,  (N.S.)  759;  St.  Louis,  etc.,  R.  Co.  v. 
12  Ann.  Cas.  559;  Sheldon  t.  Hudson  Shannon,  25  Okla.  754,  108  Pac.  401, 
River  R.  Co.,  14  N.  Y.  218,  67  Am.  21  Ann.  Cas.  1209;  Hawley  v.  Sump- 
Dec.  155;  Philadelphia,  etc.,  R.  Co.  v.  ter  Valley  R.  Co.,  49  Ore.  509,  90  Pac. 
Hendrickson,  80  Pa.  St.  182,  21  Am.  1106,  12  L.B.A.(N.S.)  526;  White  v. 
Rep.  97.  Chicago,  etc.,  R.  Co.,  1  S.  D.  326,  47 

20.  St.  Louis,  etc.,  R.  Co.  v.  Coombs,  N.  W.  146,  9  L.R.A.  824;  Jensen  v. 
76  Ark.  132,  88  S.  W.  595,  6  Ann.  Cas.  South  Dakota  Cent.  R.  Co.,  26  S.  D. 
151;  Union  Pac.  R.  Co.  v.  De  Busk,  506,  127  N.  W.  650,  Ann.  Cas.  1912C 
12  Colo.  294,  20  Pac.  752, 13  A.  S.  R.  700,  35  L.R.A.(N.S.)  1015;  North- 
221,  3  L.R.A.  350;  New  York,  etc.,  R.  western  Mut.  Fire  Ass'n  v.  Northern 
Co.  V.  Roper,  176  Ind.  497,  96  N.  E.  Pac.  R.  Co.,  68  Wash.  292,  123  Pac 
468,  36  L.R.A.(N.S.)  952;  Kansas  468,  Ann.  Cas.  1913E  968;  Smith  v. 
City,  etc.,  R.  Co.  v.  Blaker,  68  Kan.  London,  etc.,  R.  Co.,  L.  R.  6  C.  P.  14, 
244,  75  Pac.  71,  1  Ann.  Cas.  883,  64  40  L.  J.  C.  PL  21,  23  L.  T.  N.  S.  678, 
L.ri.A.  81;  Louisville,  etc.,  R.  Co.  v.  19  W.  R.  230,  18  Eng.  Rul.  Cas.  726. 
Beeler,  126  Ky.  328,  103  S.  W.  300,  Notes:  57  Am.  Rep.  812;  11  L.R.A. 
128  A.  S.  R.  291,  15  Ann,  Cas.  913,  508. 

11  LJl.A.(N.S.)  930;  Dyer  v.  Maine  1.  Louisville,  etc.,  R.  Co.  v.  Mar- 
Cent.  R.  Co.,  99  Me.  195,  58  Atl.  994,  bury  Lumber  Co.,  132  Ala.  520,  32 
2  Ann.  Cas.  457,  67  LJI.A.  416;  Green    So.  745,  90  A.  S.  R.  917. 
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not  such  engine  caused  the  fire,  notwithstanding  testimony  that  the 
engine  was  provided  with  a  sufficient  spark  arrester.* 

47.  Other  Fires  by  Other  Engines. — ^With  regard  to  the  admissi- 
bility of  evidence  of  other  fires  by  other  engines  to  prove  the  origin 
or  cause  of  the  fire  complained  of  in  an  action  against  a  railroad 
for  damages  to  property  by  communicated  fires,  there  is  no  little 
conflict  of  authority,*  but  it  may  be  stated  as  the  generally  accepted 
rule  in  cases  of  this  kind,  that  evidence  of  other  fires  by  other  engines 
of  the  defendant  railroad  company,  in  the  vicinity  of  the  fire  com- 
plained of  and  happening  at  or  about  the  same  time  as  such  fire, 
is  admissible  as  tending  to  show  a  possibility  and  consequent  proba- 
bility that  the  fire  complained  of  originated  from  the  cause  alleged, 
at  least  where  the  engine  charged  with  the  fire  is  not  identified.* 
There  is  strong  reason  for  holding  that  evidence  of  the  kind  now 
imder  consideration  should  not  be  admitted  unless  it  appears  that 
the  conditions  and  the  time  were  approximately  the  same.'  Thus 
evidence  that  a  locomotive  hauling  a  heavy  freight  train  up  grade 
emitted  sparks  and  set  fire  to  property  would  not  justify  an  infer- 
fixice  that  a  passenger  engine  running  down  grade  would  do  the  same 
thing.  It  is  to  be  further  observed  that  tiie  changes  in  the  con- 
struction and  the  fixtures  of  locomotive  engines  are  frequent,  and 
hence  it  would  not  be  fair  to  infer  that  an  engine  in  use  to-day 
probably  set  out  fire,  because  engines  in  use  several  months  before 
had  done  so.*  The  rule  as  to  the  admissibility  of  evidence  of  the 
emission  of  sparks  by  other  engines  is  the  same  as  the  rule  above 
stated  as  to  the  admissibility  of  evidence  of  other  fires  by  other  engines, 
and  it  has  been  held  that  evidence  of  other  fires,  or  of  the  emission 
of  sparks  by  other  engines,  is  admissible  without  showing  that  such 
other  engines  were  under  the  charge  of  the  same  driver  or  were 

2.  Van  Steuben  v.  Central  R.  Co.,  note;  Webb  v.  Rome,  etc,  R.  Co.,  49 
178  Pa.  St.  367,  35  Atl.  992,  34  L.R.A.  N.  Y.  420,  10  Am.  Rep.  389;  Man- 
577.  cheater  Assur.  Co.  v.  Oregon  R.  Co., 

3.  Note:  12  Ann.  Cas.  218.  46  Ore.  162,  79  Pac.  60,  114  A.  S.  R. 

4.  Florida  East  Coast  R.  Co.  v.  863,  69  L.R.A.  475;  Henderson  v. 
Welch,  53  Fla.  145,  44  So.  250,  12  Philadelphia,  etc,  R.  Co.,  144  Pa.  St. 
Ann.  Cas.  210  and  note;  Inman  v.  461,  22  Atl.  851,  27  A.  S.  R.  652,  16 
Elberton  Air-Line  R.  Co.,  90  Ga.  663,  L.R.A.  299;  Van  Steuben  v.  Central 
16  S.  E.  958,  35  A.  S.  R.  232  and  note;  R.  Co.,  178  Pa.  St.  367,  35  AtL  992, 
niinois  Cent.  R.  Co.  v.  Hieklin,  131  34  L.R.A.  577. 

Ky.  624,  115  S.  W.  752,  23  L.R.A.  Notes:  38  Am.  Dec.  74;  12  Ann.  Caa. 

(N.S.)    870;   Green  Ridge  R.   Co.  v.  218;  21  Ann.  Cas.  1212. 

Brinkman,  64  Md.  52,  20  Atl.  1024,  5.  Henderson   v.  Philadelphia,  etc, 

64  Am.  Rep.  755;  Campbell  v.  Mis-  R.  Co.,  144  Pa.  St.  461,  22  Atl.  851, 

souri  Pac.  R.  Co.,  121  Mo.  340,  25  S.  27  A.  S.  R.  652,  16  L.R.A.  299. 

W.  936,  42  A.  S.  R.  530,  25  L.R.A.  Notes:  12  Ann.  Cas.  219,  220;  21 

175;  Sheldon  v.  Hudson  River  R.  Co.,  Ann.  Cas.  1212. 

14  N.  Y.  218,  67  Am.  Dec.  155  and  6.  Note:  21  Ann.  Cas.  1212. 
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of  the  same  construction  as  the  one  occasiouing  the  damage.'  So 
it  has  been  held  that  it  is  competent  in  an  action  against  a  railroad 
company  for  setting  a  fire  to  show  that  the  defendutt's  locomotives 
had  thrown  out  sparks  and  cinders  which  fell  as  far  from  the  track 
•8  the  homed  property,  or  farther  than  that,  and  also  that  fires  were 
started  on  other  occasions  by  falling  sparks  at  a  distance  as  great 
as  OT  greater  than  the  plaintiff's  property.*  In  a  number  of  juris- 
dictions it  is  held  that  where  the  particular  engine  supposed  to  have 
oauaed  the  fire  complained  of  is  identified,  the  plaintiff  cannot  intro- 
duce evidence  of  other  fires,  or  the  emission  of  sparks  by  other  engines 
ef  the  defendant,  to  show  the  origin  of  the  fire.*  By  some  authori- 
ties however  this  doctrine  of  identification  has  been  expressly  repudi- 
ated, and  it  is  held  that  without  regard  to  the  question  of  identity, 
when  the  question  at  issue  is  whether,  as  a  matter  of  fact,  the  fire 
was  caused  by  any  locomotive,  other  fires  caused  by  defendant's  loco- 
motives, at  about  the  same  time  and  in  the  same  vicinity,  may  be 
given  in  evidence  for  the  purpose  of  showing  the  capacity  of  locomo- 
tive engines  to  set  fires  by  iJie  emission  of  sparks  or  the  escape  of 
coals.  *°  Still  other  courts,  while  laying  down  the  general  rule  that 
where  the  engine  which  is  alleged  to  have  set  the  fire  is  identified, 
evidence  of  other  fires  by  other  engines  and  at  other  times  is  inad- 
missible, hold  that  where  the  defense  relied  upon  by  the  company 
is  that  the  point  at  which  the  fire -is  set  is  beyond  the  limit  loco- 
motives of  the  company  throw  cinders  or  fire,**  or  where  it  is  eetab- 
Ushed  that  the  engines  of  the  company  are  all  practically  identical 
in  their  construction  and  operation,  then  it  is  permissible,  independent 
of  the  identification  of  the  engine  which  it  is  asserted  actually  set 
the  fire,  to  show  that  other  fires,  not  too  remote  in  point  of  time, 
have  been  set  by  other  engines  of  the  company."  Still  another  line 
of  authorities  state  the  rule  to  be  that  where  the  defendant  com- 
pany introduces  evidence  to  show  that  its  engines  were  properly 
equipped  with  proper  spark  arresters  and  were  in  good  repair,  it  is 

7.  Henderson  v.  Philftdelphia,  etc..       Notes:  64  A.  8.  R.  214;  12  Ann. 
R.  Co.,  144  Pa.  St.  461,  22  Atl.  851,  Cas.  220;  21  Ann.  Cas.  1212,  1213. 
27  A.  S.  R.  652,  16  L.R.A.  299.  10.  Dunning  m.  Maine  Cent.  R.  Co., 

Notes:  38  Am.  Dec.  73;  12  Ann.    91  Me.  87,  39  Ati.  352,  64  A.  S.  R. 
Cas.  219,  220.  208  and  note. 

8.  Sheldon  v.  Hudson  River  R.  Co.,      Note:   12  Ann.  Gas.  221. 

14  N.  Y.  218,  67  Am.  Dec.  155.  11.  St.  Louis,  etc,  R.  Co.  v.  Shan- 

Note:  12  Ann.  Cas.  219.  non,  25  Okla.  754,  108  Pac.  401,  21 

9.  Florida    East    Coast    R.    Co.    ▼.  Ann.  Cas.  1209  and  note. 

Welch,  53  Fla.  145,  44  So.  250,  12  12.  Osbum  v.  Oregon  R.,  etc.,  Co., 

Ann.   Caa.  210  and  note;   Inman   v.  15  Idaho  478,  98  Pae.  627,  16  Ann. 

Elberton  Air-line  R.  Co.,  90  Qa.  663,  Cas.  879,  19  L.R.A.(N.S.)   742;    St. 

16  S.  E.  958,  35  A.  S.  R.  232  and  note ;  Louis,  etc.,  R.  Co.  v.  Shannon,  25  Okla. 

St  Louis,  etc.,  R.  Co.  v.  Shannon,  25  754,  108  Pac.  401,  21  Ann.  Cas.  1309 

Okla.  754,  108  Pac  401,  21  Ann.  Cas.  and  note. 

1209  and  note.  Note:  21  Ann.  Cas.  1213. 
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proper  to  show  that  the  company's  engines  before  and  after  the  fire 
in  question  threw  sparks  and  caused  other  fires.'*  Such  rebuttal 
evidence  has  been  held  admissible,  notwithstanding  it  is  admitted 
that  a  particular  engine  caused  the  fire.** 

48.  Proof  of  Negligence. — ^Where  negligence  is  the  gist  of  an  action 
against  a  railroad  company  for  injuries  by  fires,  upon  the  whole  of 
the  evidence  the  preponderance  thereof  must  of  course  show  negli- 
gence on  the  part  of  the  defendant,  or  the  plainti£F  cannot  recover," 
but,  as  in  the  nature  of  the  case,  the  plaintiff  must  labor  under  diffi- 
culties in  making  proof  of  the  fact  of  negligence,  and  as  that  fact 
itself  is  always  a  relative  one,  the  general  view  is  that  it  may  be  satis- 
factorily established  by  evidence  of  circumstances,  bearing  more  or 
less  directly  upon  the  fact  of  negligence,  which  might  not  be  satift- 
factory  in  other  cases,  free  from  difficulty  and  open  to  clearer  proofs; 
and  this  upon  the  general  principles  of  evidence,  which  hold  that 
to  be  sufficient  or  satisfactory  which  ordinarily  satisfies  an  unprej- 
udiced mind.i*  Thus,  for  instance,  it  has  been  held  that  the  absence 
of  an  appliance  to  prevent  the  escape  of  fire  or  sparks  or  a  failure 
to  use  the  best  appliances  for  such  purpose,*'  the  employment  of  a 
drunken  or  incompetent  engineer,*'  the  use  at  the  time  of  an  exces- 
sive amount  of  steam  or  an  extraordinarily  heavy  train,*'  the  violation 
of  statute  or  ordinance  as  to  speed,"  a  defect  or  want  of  repair  in 
an  engine,*  the  stopping  of  the  engine  or  stirring  the  fire  in  it  in 
a  place  of  peculiar  peril,*  the  repeated  and  unusual  dropping  of 
cosil,'  or  the  excessive  and  continued  emission  of  sparks,*  etc.,  are 

'  13.  Notes:  12  Ann.  Cas.  221;  21  A.  S.  R.  911,  68  L.R.A.  864;  Nortb- 
Ann.  Cas.  1214.  western  Mnt.  Fire  Ass'n  v.  Northern 

14.  Note:  21  Ann.  Cas.  1214.  Pac.  R.  Co.,  68  Wash.  292,  123  Pae. 

15.  Atchison,  etc.,  R.  Co.  v.  Stan-  468,  Ann.  Caa.  1913E  968. 
ford,  12  Kan.  354,  15  Am.  Rep.  362.       20.  See  supra,  par.  25. 

See  supra,  par.  18.  1.  Gandy  v.  Chicago,  etc.,  R.  Co.,  30 

16.  Gandy  v.  Chicago,  etc.,  R.  Co.,  la.  420,  6  Am.  Rep.  682.  See  supra, 
30  la.  420,  6  Am.  Rep.  682.  par.  21. 

17.  Qandy  v.  Chicago,  etc.,  R.  Co.,  2.  Gandy  v.  ChicagOj  ete.,  B.  Co, 
30  la.  420,  6  Am.  Rep.  682;  Watt  v.  30  la.  420,  6  Am.  Rep.  682;  Frank- 
Nevada  Cent.  R.  Co.,  23  Nev.  154,  44  ford,  et6.,  Turnpike  Co.  v.  Phila- 
Pac.  423,  46  Pac.  52,  726,  62  A.  S.  R.  delphia,  etc.,  R.  Co.,  64  Pa.  St.  345, 
772;   Bedell   v.  Long  Island  R.   Co.,  93  Am.  Dec.  708. 

44  N.  Y.  367,  4  Am.  Rep.  688.     See  8.  Gandy  v.  Chicago,  etc,  R.  Co.,  30 

supra,  par.  21.  la.  420,  6  Am.  Rep.  682;  Atchison,  etc., 

18.  Gandy  v.  Chicago,  etc.,  R.  Co.,  R.  Co.,  v.  Stanford,  12  Kan.  354,  15 
30  la.  420,  6  Am.  Rep.  682.  See  su-  Am.  Rep.  362;  Watt  v,  Nevada  Cent, 
pra,  par.  22.  R.  Co.,  23  Nev.  154,  44  Pac.  423,  46 

19.  Louisville,  etc.,  R.  Co.  v.  Mar-  Pac.  52,  726,  62  A.  S.  R.  772;  Webb  v. 
bury  Lumber  Co.,  132  Ala.  520,  32  Rome,  etc.,  R.  Co.,  49  N.  T.  420, 10  Am. 
So.  745,  90  A.  S.  R.  917;  Gandy  v.  Rep.  389.  And  see  Gagg  v.  Vetter, 
Chicago,  etc.,  R.  Co.,  30  la.  420,  6  Am.  41  Ind.  228,  13  Am.  Rep.  322. 

Rep.    682;    Norfolk,   etc.,   R.    Co.   v.       Note:  1  L.R.A.  627. 

Pritte,  103  Va.  687,  49  8.  E.  971,  106       4.  Southern  R.  Co.  v.  Darwin,  IM 
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severally  facU  tending,  more  or  less  satisfactorily  according  to  the 
circumstances,  to  estabUsh  the  fact  of  negligence.*  Where  the  fiie 
resulting  in  the  injury  complained  of  is  shown  to  have  been  set 
by  a  particular  engine,  evidence  of  former  fires  set  out  by  the  same 
engine  ia  admissible  aa  tending  to  prove  its  defective. condition  or 
improper  management,*  but  with  regard  to  the  admissibility  of  evi- 
dence as  to  the  condition  of  other  engines  of  the  defendant  company 
and  of  their  causing  fires  as  tending  to  show  negligence,  the  general 
rule  is  that  where  the  engine  that  caused  the  fire  cannot  be  fully 
identified,  evidence  that  the  defendant's  engines  frequently  emitted 
sparks  on  former  occasions  near  the  time  of  the  fire  in  question  is 
relevant  and  competent  to  show  habitual  neghgence  on  the  part 
of  the  defendant^  but  when  the  engine  is  identified  the  same  reason 
does  not  operate  and  evidence  as  to  the  condition  of  other  engines 
and  of  their  causing  fires  is  clearly  irrelevant.' 

49.  Usages  and  Cnstoma. — ^In  actions  against  railroad  companies 
for  injuries  by  fires  communicated  in  the  operation  of  the  road,  evi- 
dence of  usage  or  custom  is  not,  generally  speaking,  admissible.' 
Thus  for  instance  where  in  such  an  action  the  plaintiff  only  proved 
that  the  fire  originated  near  the  track,  and  shortJy  after  the  pass- 
ing of  a  train,  and  that  recently  the  same  engine  had  been  seen 
to  drop  glowing  cinders  and  to  start  other  fires,  and  the  defendant 
offered  to  prove  that  it  was  an  old  custom  of  the  farmers  in  that 
vicinity  to  set  fire  annually  to  the  leaves  and  underbrush  at  that 

Ala.  311,  47  So.  314, 130  A.  8.  R.  94;  Notes:  38  Am.  Dec.  73;  1  L.BA.. 
Oandy  v.  Chicago,  ete.,  R.  Co.,  30  la.  627;  32  L.R.A.(N.S.)  1148. 
420,  6  Am.  Rep.  682 ;  Oreen  Ridge  R.  7.  Jacksonville,  etc.,  R.  Co.  ▼.  Penin- 
Co.  ▼.  Brinkman,  64  Md.  52,  20  Atl.  solar  Land,  etc.,  Co.,  27  Fla.  1,  157, 
1024,  54  Am.  Rep.  755;  Sheldon  v.  9  So.  661,  689,  17  LJI.A.  33;  Inman 
Hudson  River  R.  Co.,  14  N.  Y.  218,  ▼.  Elberton  Air-Line  R.  Co.,  90  Ga. 
67  Am.  Dec  155  and  note;  Bedell  v.  663,  16  S.  £.  958,  35  A.  S.  R.  232 
Long  Island  R.  Co.,  44  N.  T.  367,  4  and  note;  Oreen  Ridge  R.  Co.  v.  Brink- 
Am.  Rep.  688;  Hawley  v.  Sumpter  man,  64  Md.  52,  20  Atl.  1024,  54  Am. 
Valley  R.  Co.,  49  Ore.  509,  90  Pac.  Rep.  765;  Campbell  v.  Missouri  Pae. 
1106, 12  L.R.A.(N.S.)  526;  Henderson  R.  Co.,  121  Mo.  340,  25  S.  W.  936,  42 
v.  Philadelphia,  etc,  R.  Co.,  144  Pa.  A.  S.  R.  530,  25  L.R.A.  176;  Hender- 
St.  461,  22  Atl.  861,  27  A.  S.  R.  652,  son  v.  Philadelphia,  etc,  R.  Co.,  144 
16  L.R.A.  299.  Pa.  St.  461,  22  Atl.  851,  27  A.  S.  R. 

6.  Oandy  v.  Chicago,  etc.,  B.  Co.,  30  652, 16  L.R.A.  299.    Contra,  Baltimore, 

la.  420,  6  Am.  Rep.  682.  etc.,  R.  Co.  ▼.  Woodrufi,  4  Md.  242,  59 

6.  Jacksonville,  etc.,  R.  Co.  v.  Penin-  Am.  Dec.  72. 

snlar  Land,  etc.,  Co.,  27  Fla.  1,  157,  Notes:  38  Am.  Dec  74;  64  A.  S.  B. 

9  So.  661,  689,  17  L.R A.  33;  Florida  214;  1  L.R.A.  627;  32  L.R.A.(N.S.) 

East  Coast  R.  Co.  v.  Welch,  53  Fla.  1146. 

145,  44  So.  260,  12  Ann.  Cas.  210;  8.  Green  Ridge  R.  Co.  v.  Brinkman, 

Atchison,  etc.,  R.  Co.  ▼.  Stanford,  12  64  Md.  52,  20  Atl.  1024,  54  Am.  Rep. 

Kan.  354,  15  Am.  Rep.  362;   Green  766.    Generally  as  to  the  admissibility 

Ridge  R.  Co.  v.  Brinkman,  64  Md.  62,  of  evidence  of  nsages  and  enstoms,  see 

20  Atl.  1024, 64  Am.  Rep.  766.  UsAan  and  Costoks. 
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season  to  improve  the  pasturage,  it  was  held  that  the  defendant's 
ofPer  was  incompetent.*-  So  also  since,  as  has  been  seen,  it  is  the 
duty  of  a  railroad  company  to  exercise  a  high  degree  of  care  in  the 
construction  of  its  engines,  and  to  adopt  the  best  devices  available 
to  prevent  the  escape  of  fire,  regardless  of  the  usage  of  other  roads,** 
evidence  as  to  the  usage  and  custom  of  other  roads  in  such  matters 
has  been  held  to  be  properly  excluded,  as  it  would  not  show  that 
defendant  was  free  from  negligence  in  using  the  particular  engine 
in  question,  nor  would  it  tend  to  establish  any  other  fact  material 
to  the  defense.  The  question  to  be  determined  by  the  jury  is,  whether 
the  engine  in  question  set  the  fire,  and  if  it  did,  whether  it  was 
properly  constructed  and  operated,  and  in  good  condition.  If  it  was 
properly  made,  and  furnished  with  the  required  appliances  to  pre- 
vent the  escape  of  fire,  it  was  not  material  to  show  how  other  engines 
were  constructed;  and  if  it  was  not  properly  made,  and  was  not 
furnished  with  suitable  appliances,  liability  on  the  part  of  defendant 
could  not  be  avoided  by  showing  that  it  was  made  like  most  engines 
in  use.**  It  has  been  held,  however,  that  in  an  action  against  a 
railroad  for  the  burning  of  property  placed  on  the  defendant's  right 
of  way,  it  is  not  error  to  receive  evidence  to  show  that  it  had  been 
the  practice  during  many  years  to  place  property  of  a  like  kind  for 
shipment  at  the  place  where  the  property  in  question  was  placed.** 
50.  Rules  of  Railroad  Company — ^"Train  Sheets." — In  an  action 
against  a  railroad  company  for  injuries  to  property  by  fire,  it  has 
been  held  that  the  book  of  rules  of  the  defendant  containing  private 
rules  regulating  the  conduct  of  defendant's  business,  does  not  tend 
to  fix  the  standard  of  duty  to  others,  and  may  therefore  properly 
be  excluded.*'  It  has  been  held  however  that  records  of  entries  ma^ 
in  the  usual  cours^  of  business  on  "train  sheets"  by  a  traio  dispateher 
from  reports  telegraphed  to  him  by  station  agents  as  to  the  arrival 
and  departure  of  trains  are  admissible  in  evidence  to  show  the  positim) 
and  place  of  a  train  at  a  certain  time.*' 


Damages 

51.  Measure  and  Elements  Generally. — In  actions  against  nilroada 
for  injuries  to  property  by  fire  communicated  in  the  operation  of  the 

9.  Green  Ridgre  R.  Co.  ▼.  Brinkman,  Northern  R.  Co.,  123  Minn.  423,  144 
64  Md.  52,  20  AtL  1024,  54  Am.  Rep.  N.  W.  145,  Ann.  Cas.  IfllSA  496  and 
755.  note. 

10.  See  supra,  par.  21.  13.  Continental  Ins.  Co.  v.  Chicago, 

11.  Metzgar  v.  Chicago,  etc.,  R.  Co.,  etc.,  R.  Co.,  97  Mbn.  467,  107  N.  W. 
76  la.  387,  41  N.  W.  49,  14  A.  S.  R.  548,  5  L.R.A.(N.S.)  99. 

224.  14.  Firemen's  Ins.  Co.  ▼.  Seaboard 

12.  L.  R.  Martin  Timber  Co.  v.  Great   Air-Line  R.  Co.,  138  N.  G.  ^  50  S. 
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railroad,  aa  in  actions  against  private  persons  for  losses  thus  caused, 
the  loes  actually  sustained  by  reason  of  the  defendant's  act  is  usually 
the  measure  of  damages  recoverable,  and  such  damages  must  be  actual 
and  real  and  not  conjectural  or  speculative.*'  Thus  while  a  railroad 
company  which  negligently  sets  fire  to  buildings  used  by  one  who  has 
contracted  to  cut  and  saw  a  lot  of  standing  timber,  for  housing  his 
help,  is  liable  for  the  value  of  supplies  destroyed  and  the  cost  of 
replacing  the  houses,  yet  a  company  which  negligently  set  fire  to 
and  destroyed  standing  timber  which  another  had  contracted  to  cut, 
without  knowledge  of  the  contract,  is  not  liable  for  his  loss  of  profits 
thereby  caused.** 

52.  Statutory  Provisions. — ^In  some  jurisdictions  express  provision 
is  made  by  statute  for  the  imposition  of  punitive  damages  for  injuries 
to  property  by  fire  communicated  by  a  railroad  either  for  the  viola- 
tion of  a  statutory  duty  or  irrespective  of  any  negligence  on  the  part 
of  the  railroad  company,  and  the  validity  of  such  a  provision  has 
been  generally  upheld,  as  within  the  scope  of  legislative  power.  *^ 
So  also  the  statutes  of  some  states  authorize  the  recovery  of  attor- 
neys' fees  in  an  action  against  a  railroad  company  for  damage  by 
fire  communicated  from  its  locomotive.*'  Some  of  these  statutes  impos- 
ing double  damages  for  Injuries  by  fire  caused  by  a  railroad  com- 
pany, contain  a  clause  to  the  effect  that  if  such  company  shall,  within 
a  certain  time,  offer  in  writing  to  pay  a  fixed  sum  being  the  full 
amount  of  the  damage  sustained  and  the  owner  shall  refuse  to  accept 
the  same,  then  any  action  thereafter  brought  for  such  damage,  when 
such  owner  recovers  a  less  sum  as  damages  than  the  amount  so  offered, 
then  such  owner  shall  recover  only  his  damages,  and  the  railway 
company  shall  recover  its  costs.  It  has  been  held  that  such  a  clause 
adds  nothing  to,  and  takes  nothing  from,  the  responsibility  or  lia- 
bility of  the  company  created  by  these  enactments,  but  only  affords 
the  company  an  opportunity  to  release  itself  from  the  liability  for 
double  damages  under  certain  circumstances  without  affecting  the 
liability  itself  in  case  the  company  desires  to  avail  itself  of  the  oppor- 
tunity thus  offered.*' 

53.  Mitigation  of  Damages. — ^As  already  seen,  it  is  well  settled 
that  the  damages  recoverable  for  injuries  to  property  by  fire  are  not 

E.  452,  107  A.  8.  B.  577;  and  see  52  LJt.A.(N.S.)  97  and  note. 

Kesee  ▼.  Chicago,  eto.,  R.  Co.,  30  la.  17.  Jensen  v.  Sonth  Dakota  Cent.  R. 

78,  6  Am.  Rep.  643.  Co.,  25   S.  D.  506,  127  N.  W.   650, 

16.  Couch  V.  Eouisas  Cit^  Sonthein  Ann.   Cas.  1912C  700   and   note,  36 

R.  Co.,  252  Mo.  34,  158  S.  W.  347,  L.R.A.(N.S.)  1015  and  note. 

46   L.R.A.(N.S.)    555;    Thompson   v.  18.  Note :  Ann.  Cm.  1912C  703. 

Seaboard  Air-Line  R.  Co.,  165  N.  C.  19.  Jensen  v.  Sonth  Dakota  Cent.  R. 

377,  81  S.  E.  315,  52  L.R.A.(N.S.)  Co.,  25  S.  D.  506,  127  N.  W.  650, 

97  and  note.    See  supra,  par.  16.  Ann.   Cas.   1912C   700  and  note,  36 

16.  Thompson  ▼.  Seaboard  Air-Ldne  L.R.A.(N.S.)  1015. 
R.  Co.,  165  N.  C.  377,  81  S.  E.  315, 
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diminished  by  the  fact  that  the  owner's  loas  is  wholly  or  partially 
covered  by  insurance  thereon  effected  by  him,**  and  it  has  accordin^y 
been  held  that  if  a  railway  corporation  is  by  statute  made  liable  to 
the  owner  of  property  for  damages  resulting  to  him  from  its  destruc- 
tion by  fire  communicated  by  a  locomotive  engine,  it  is  not  entitled 
to  have  moneys  received  from  an  insurance  effected  by  him  on  th» 
same  property  applied  in  mitigation  of  damages.^  On  the  contrary, 
the  owner  of  the  property  may  be  regarded,  as  holding  his  claim 
against  the  railway  company  in  trust  for  the  insurer  *  In  some 
jurisdictions,  however,  the  statute  imposing  absolute  liability  on  a 
railroad  company  for  injuries  to  property  by  fire  communicated  by 
its  engines,  contains  a  clause  giving  to  the  railroad  the  benefit  of  any 
insurance  upon  the  property,  and  providing  that  the  insurance  should 
be  deducted  from  the  damages  if  recovered  before  they  were  assessed, 
or,  if  not,  that  the  poHcy  should  be  assigned  to  the  railroad  corpora- 
tion, which  might  then  maintain  an  action  thereon  with  all  the  rights 
of  the  insured.'  But  it  has  been  held  that  such  clause  applies  only 
to  cases  where  the  liability  is  imposed  by  the  statute,  and  not  to  those 
where  it  is  liable  because  of  its  own  negligence;  so  that  in  the  latter 
case  it  is  not  entitled  to  the  benefit  of  the  insurance  on  the  property.* 
The  damages  paid  to  a  landowner  by  b  railroad  company  when  it 
acquired  either  by  grant  or  condemnation  the  right  of  way  over  his 
land  will  not  affect  his  recovery  of  damages  for  injuries  to  his  prop- 
erty by  fire  communicated  by  the  engines  of  such  company.*  A 
conveyance  of  lands  to  a  railroad  company  for  railroad  purposes,  or 
their  condemnation  for  that  purpose  only,  bars  the  recovery  of  such 
damages  as  naturally  and  necessarily  arise  from  the  use  of  the  prem- 
ises for  the  authorized  purpose.  It  will  not  exclude  the  recovery  of 
damages  for  injuries  resulting  from  the  unskilful  or  improper  con- 
struction of  the  road,  or  negligence  in  operating  it.  If  the  subsequent 
injury  results  from  negligence,  or  the  want  of  skill  in  executing 
the  work,  or  from  doing  some  wrongful  or  unauthorized  act,  or  omit- 

80.  See  snpra,  par.  17.  R.  306  and  note;  Mobile  Ina.  Co.  t. 

1.  Regan  v.  New  York,  etc.,  R.  Co.,  Columbia,  etc.,  R.  Co.,  41  S.  C.  408, 
60  Conn.  124,  22  AU.  503,  25  A.  S.  19  S.  E.  858,  44  A.  S.  R.  725  and 
R.  306 ;  Hart  v.  Western  R.  Corp.,  13  note.  See  supra,  par.  11,  and  see  gen- 
Mete.  (Mass.)  99,  46  Am.  Dec.  719';  erally,  Insdbanci;  Subrogation. 
Peter  v.  Chicago,  etc.,  R.  Co.,  121  3.  Leavitt  v.  Canadian  Pac.  R.  Co. 
Mich.  324,  80  N.  W.  295,  80  A.  S.  R.  90  Me.  153,  37  Atl.  886,  3  LJt.A.  152 
500  and  note,  46  L.R.A.  224;  Mathews  and  note;  Dyer  ▼.  Maine  Cent.  R. 
V.  St.  Louis,  etc.,  R.  Co.,  121  Mo.  298,  Co.,  99  Me.  195,  58  AtL  994,  2  Ann. 
24  S.  W.  591,  25  Lit. A.  161;  Mobile  Cas.  467,  67  L.R.A.  416. 

Ins.  Co.  T.  Colombia,  etc.,  R.  Co.,  41  4.  Dyer  ▼.  Maine  Cent.  R.  Co.,  99 
S.  C.  408,  19  S.  E.  858,  44  A.  S.  R.  Me.  195,  58  Atl.  994,  2  Ann.  Cas.  457, 
725  and  note.  67  L.R.A.  416. 

2.  Regan  v.  New  York,  etc.,  R.  Co.,      6.  Delaware,  etc.,  R.  Co.  v.  Salmon, 
60  Conn.  124,  22  AtL  603,  26  A.  S.  39  N.  J.  L.  299,  23  Am.  Rep.  214. 
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ting  what  the  law  requires  to  be  done  in  operating  the  railroad, 
the  remedy  by  action  remains,  notwithstanding  the  conveyance  or 
oondenmation.*  Even  the  expressly  including  in  damages  for  con- 
demnation of  an  dlowance  for  the  danger  of  fires  by  operation  of  the 
railroad  will  not,  it  has  been  held,  prevent  the  owner  of  the  property 
from  recovering  for  its  loss  by  subsequent  fire  communicated  from 
the  railroad  locomotives,  as  the  original  damages  were  compensation 
for  the  depreciation  to  the  value  of  the  property.'  While,  as  has 
been  seen,  the  fact  that  buildings  near  a  railroad  are  in  such  condi- 
tion as  to  be  liable  to  take  fire  is  not  usually  deemed  a  defense  to 
an  action  against  the  railroad  company  for  damages  to  such  build- 
ings by  fire,*  yet  it  has  been  held  that  the  jury  may,  in  assesdng 
damages  for  the  destruction  of  such  buildings,  consider  their  condi- 
tion, and  the  fact  that  the  plaintiff  might  have  lessened  the  hazard.* 

Procedtvre 

54.  Form  of  Action. — ^It  is  a  well  settled  general  principle  that  if 
«  statute  gives  a  remedy  in  the  affirmative,  without  containing  any 
express  or  implied  negative,  for  a  matter  which  was  actionable  at 
common  law,  this  does  not  as  a  rule  take  away  the  common  law 
remedy,  but  the  party  may  still  sue  at  common  law  as  well  as  upon 
the  statute,**  and  since,  as  already  seen,  it  is  well  established  that 
independently  of  statute  the  owner  of  property  has  the  right  to  recover 
damages  sustained  by  fire  communicated  from  a  locomotive  engine 
through  the  ne^igence  of  the  railroad  company  or  its  agents  or 
employees  operating  such  engine,**  the  fact  that  in  many  states 
railroad  companies  are  by  statute  made  absolutely  liable  for  injuries 
to  property  by  fire,  irrespective  of  the  question  of  negligence,  will 
not  prevent  the  owner  of  property  thus  injured  from  proceeding  as 
at  common  law,  basing  his  right  to  recover  on  the  negligence  of  the 
railroad  company  instead  of  under  the  statute.** 

55.  Jurisdiction  and  Venue. — ^In  accordance  with  the  rule  that 
wherever,  by  either  the  common  law  or  the  statute  law  of  a  state, 
a  right  of  action  has  become  fixed  and  a  legal  liability  incurred, 
that  liability  may  be  enforced  and  the  right  of  action  pursued  in 
any  court  which  has  jurisdiction  of  such  matters  and  can  obtain 

6.  Delaware,  etc.,  R.  Co.  v.  Salmon,       10.  See  Aotioks,  vol.  1,  p.  323  et 
39  N.  J.  L.  299,  23  Am.  Rep.  214.    And  scq. 

■ee  EuiKXNT  Domaik,  vol.  10,  p.  156.  11.  See  supra,  par.  18. 

7.  Mathews   v.    St.   Lonis,   etc.,   R.  12.  Brown  v.  Carolina  Midland  Ry 
Co.  121  Mo.  298,  24  S.  W.  591,  25  67  S.  C.  481,  46  S.  E.  283,  100  A.  S. 
L.R.A.  161.  R.  756.     See  Dyer  v.  Maine  Cent.  R. 

8.  See  supra,  par.  29.  Co.,  99  Me.  195,  58  Atl.  994,  2  Ann. 

9.  Note:  8  Ann.  Gas.  442.  Cas.  457,  67  URA.  416. 
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jurisdiction  of  the  parties,**  an  action  against  a  railroad  con)p:niy 
for  the  recovery  of  damages  for  the  destruction  of  personal  prop- 
erty by  fire,  being  transitory,  the  plaintiff's  right,  whether  common 
law  or  statutory,  may  be  enforced  in  the  courts  of  "one  state,  though 
the  property  destroyed  is  located  in  another  state.**  Whether  at-tions 
to  recover  pecuniary  damages  for  trespasses  to  real  estate  are  purely 
local  or  may  be  brought  abroad,  depends  upon  whether  they  are 
viewed  as  relating  to  the  real  estate,  or  only  as  affording  a  personal 
remedy,*'  and  where  the  former  view  prevails  the  courts  of  one 
state  are  held  to  have  no  jurisdiction  of  an  action  to  recover  damages 
for  injury  to  and  destruction  of  buildings,  fences,  timber,  and  trees 
on  land  in  another  state,  due  to  the  negligent  setting  out  of  fire.** 
Where  an  action  is  brought  in  one  state  against  a  railroad  company 
for  injuries  by  fire  to  property  in  another  state,  the  general  rule 
applies  that  all  matters  relating  to  the  right  of  action  are  governed 
by  the  lex  loci  delicti  and  all  matters  relating  purely  to  the  remedy 
by  the  lex  fori.*' 

56.  Parties. — With  regard  to  who  may  maintain  an  action  against 
a  railroad  company  for  damages  for  injuries  by  fire  the  usual  rules 
as  to  proper  parlies  plaintiff  in  actions  for  damages  by  fire  generally 
apply,'*  as  does  the  general  rule  as  to  the  effect  upon  the  owner's  right 
of  action  of  the  payment  to  him  of  insurance  upon  the  property 
injured."  As  to  proper  parties  defendant  in  actions  for  fires  caused 
by  the  operation  of  railroads  it  is  well  settled  that  a  railroad  com- 
pany which  permits  its  road  to  be  used  by  another  will  be  liable 
for  loss  from  fire  caused  by  the  fault  of  its  licensee  op  lessee,** 
but  it  is  equally  well  settled  that  the  licensee  or  lessee  is  also  liable 
to  respond  in  damages. for  such  loss.*  So  also  a  railroad  company 
is,  as  in  the  case  of  a  private  person,  liable  for  losses  by  fire  caused 
by  its  authorized  agents  or  employees  engaged  in  the  performance 
of  the  employer's  business,'  yet  the  servant  is  also  liable  for  the 
damage  resulting  from  his  tort,  and  may  be  joined  with  the  employei 
as  a  party  defendant.* 

13.  See  AonoKS,  vol.  1,  p.  324  et  tbe  canse  of  action  arises  must  be  a 
seq.;  Confliot  OF  L&ws,  vol.  5,  p.  defense  everywhere).  SeeCONFUoror 
1035  et  seq.  Laws,  vol.  5,  p.  1036. 

14.  Laird  v.  Connecticnt,  etc.,  R.  Co.,       18.  See  supra,  par.  10. 
62  N.  H.  254, 13  A.  S.  R.  564.  19.  See  supra,  par.  11, 

15.  See  C!ONPLiOT  op  Laws,  vol.  5,  p.       20.  See  supra,  par.  19. 

1036.  1.  Note:  38  Am.  Dec.  79.    See  gen- 

16.  Brisbane  v.  Pennsvlvania  R.  Co.,  erallv  Landlord  and  Tenant;  Li- 
205  N.  Y.  431,  98  N.  E.  752,  Ann.  Cas.  cense. 

1913E    593,    44    L.R.A.(N.S.)     274;       2.  See  supra,  par.  19. 

Missouri  Pac.  R.   Co.  v.   Cullers,  81       3.  Patry  v.  Northern  Pac.  R.  Co.. 

Tex.  382, 17  S.  W.  19, 13  L.R.A.  542.      114  Minn.   375,  131  N.   W.  462,  34 

17.  Laird  V.  Connecticut,  etc.,  R.  Co.,  L.R.A.(N.S.)  586  and  note.  And  see 
62  N.  H.  254,  13  A.  S.  R.  564  (hold-  Master  and  Skrvant;  Parties;  Pri.v- 
ing  that  a  defense  in  the  state  where  cipal  and  Agent;  Torts. 
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57.  Pleading. — If  an  action  for  damages  occasioned  by  the  acts 
of  tlM  agents  and  employees  of  a  railroad  company  in  setting  or 
allowing  the  escape  of  fire,  is  brought  against  such  company  in  a 
name  implying  a  corporation,  the  complaint  need  not  expressly  allege 
that  the  defendant  is  a  corporation.*  In  actions  against  railroad 
companies  for  injuries  to  property  by  fire  communicated  in  the  oper- 
ation of  the  railroad,  where  the  liability  is  based  on  the  negligence 
of  the  defendant,  the  usual  rules  as  to  the  requisites  and  sufficiency 
of  the  declaration,  petition  or  complaint  in  actions  based  on  negli- 
gent injuries  generally  apply.*  Even  under  a  statute  placing  the 
burden  of  proof  on  the  railroad  company,  if  it  would  relieve  itself 
from  liability,  to  show,  on  its  part,  freedom  from  any  negUgence 
which  was  a  proximate  cause  of  the  fire,  it  has  been  held  that  the 
plaintiff  is  required  in  his  declaration  to  point  out  the  respects  in 
which  he  claims  that  the  defendant  was  guilty  of  negligence.*  Where, 
however,  the  action  is  brought  under  a  statute  imposing  absolute 
liability  on  a  railroad  company  for  damage  to  property  by  communi- 
cated fires,'  allegations  of  negligence  on  the  part  of  the  defendant, 
its  agents  or  employees,  are  of  course  unnecessary ;  •  but  a  recov- 
ery for  injury  by  fire  set  out  by  a  locomotive  without  proof  of  negli- 
gence will  not  be  prevented  where  the  statute  authorizes  such  recovery, 
by  the  mere  tact  that  negligence  is  alleged  in  the  petition.*  Where 
the  action  is  brought  against  a  railroad  company  under  a  statute 
making  such  company  liable  for  communicated  fires,  a  declaration, 
petition  or  complaint  will  be  sufficient  if  its  allegations  substantially 
comply  with  the  requirements  of  the  statute  though  not  following 
the  exact  language  of  such  statute.***  In  an  action  by  an  owner 
of  land  adjoining  a  railroad  track,  to  whose  land  fire  has  been  com- 
municated by  the  railroad  company's  locomotives,  the  fact  that  such 
locomotives  were  screened  as  required  by  statute  is  a  matter  of  evidence 
on  the  question  of  negligence,  but  it  is  unnecessary  for  the  railroad 
company  to  plead  such  fact,  and  if  pleaded  it  is  unnecessary  for 
the  plaintiff  to  take  issue  upon  it.  When  the  defendant  has  traversed 
the  allegations  of  the  petition  the  issue  is  made  up.** 

4.  Lake  Erie,  etc.,  R.  Co.  v.  Griffin,  936,  42  A.  S.  R.  530,  25  Ii.R.A.  175; 

8  Ind.  App.  47,  35  N.  E.  396,  52  A.  Brown  v.  Carolina  Midland  R.  Co.,  67 

8.  R.  465  and  note.    And  see  general-  S.  C.  481,  46  S.  E.  283,  100  A.  S.  R. 

ly  CORPOKATioisrs,  vol.  7,  p.  697  et  seq.  756. 

6.  See    snpra,  par;  12.  Note :  13  A.  S.  R.  233. 

6.  Van  Dyke  v.  Grand  Trunk  R.  Co.,  9.  Campbell  v.  Misaoari  P»c.  R.  Co„ 
84  Vt.  212,  78  Atl.  958,  Ann.  Cas.  121  Mo.  340,  25  S.  W.  936,  42  A.  S 
1913A  640.  R.  530,  25  LJI.A.  175. 

7.  See  supra,  par.  33.  10.  Brown  v.  Carolina  Midland  Ry., 
i.  Dyer  v.  Maine  Cent.  R.  Co.,  99    67  S.  C.  481,  46  S.  E.  283,  100  A 

Me.  195,  58  Atl.  994,  2  Ann.  Cas.  457,    S.  R.  756. 

87  L.R.A.  416;  Campbell  v.  Missouri       11.  Louisville,  etc.,  R.  Co.  v.  Beekjr, 
Pao.  K.  Co.,  121  Mo.  340,  25  S.  W.   12«  Ky.  328,  103  8.  W.  300,  128  A. 
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58.  Variance. — Generally  allegations  of  time  and  place,  when  not 
descriptive  of  the  identity  of  the  subject  of  the  action,  will  be  found 
immaterial  and  need  not  be  proved  strictly  as  alleged,**  and  it  has 
been  held  in  a  number  of  cases  that  in  an  action  against  a  railroad 
company  for  losses  by  communicated  fires,  the  time  is  not  so  mate- 
rial that  it  must  be  proved  as  alleged.*'  On  the  other  hand  it  has 
been  held  that  the  time  of  the  injury  must  be  proved  strictly  as 
alleged,  even  though  the  allegation  is  under  a  videlicet,  in  an  action 
to  hold  a  railroad  company  liable  for  injuries  to  property  by  fire 
set  out  by  its  locomotive,  where  the  statute  relieves  the  company 
from  liability  in  case  its  locomotives  are  in  good  order  and  properly 
managed.*'  As  already  seen,  it  is  usually  held  that  the  fact  that 
the  fire  set  by  the  defendant  passes  over  lands  of  another  before 
reaching  the  plaintiff's  property  does  not  render  the  defendant's 
negligence  any  the  less  the  proximate  cause  of  the  destruction  of 
such  property  by  fire,*'  and  accordingly,  in  an  action  against  a  rail- 
road company  for  injuries  by  communicated  fire,  there  is  no  fatal 
variance  between  the  edlegation  and  proof  where  the  declaration  alleges 
that  the  defendant  company,  through  its  negligence,  communicated 
fire  to  the  lands  of  the  plaintiff  by  and  from  a  locomotive,  which 
fire,  so  communicated  from  the  locomotive,  spread  over  and  upon 
the  lands  of  the  plaintiff,  and  the  proof  shows  that  the  fire  was  not 
set  by  and  from  the  locomotive  directly,  or  in  the  first  instance,  to 
the  land  of  the  plaintiff,  but  that  the  fire  was  negligently  set  by  the 
defendant's  locomotive  upon  the  adjoining  land  of  another,  and 
spread  thence  naturally  to  the  land  of  the  plaintiff.**  So  also  in 
such  an  action  allegations  in  the  complaint  that  coals  n^Ugently 
dropped  from  an  engine  came  in  contact  with  combustible  materials 
negligently  permitted  to  accumulate  on  the  right  of  way,  causing 
a  fire  which  ran  across  the  intervening  country  and  burned  plaintiff's 
property,  will  authorize  the  introduction  of  evidence  as  to  the  dryness 
of  the  season,  the  strength  and  direction  of  the  wind,  the  nature  of 
the  surface  of  the  intervening  country  and  that  it  was  covered  with 
combustible  materials.*'  Proof  of  one  only  of  two  grounds  of  lia- 
bility for  negligence  is  sufficient  to  authorize  a  recovery,  where  both 
are  alleged.** 

S.  B.  291, 15  Ann.  Caa.  913, 11  LJIJL   Co.,  171  Mich.  211, 137  N.  W.  66,  41 
(N.S.)  930.  L.B.A.(N.S.)  635  and  note. 

12.  Hewitt  V.  Pere  Marquette  R.  Co.,      15.  See  snpra,  par.  4. 

171  Mich.  211, 137  N.  W.  66,  41  L.E.A.  16.  Florida   East   Coast  R.   Co.  ▼. 

(N.S.)   635  and  note.     And  see  gen-  Welch,  53  Fla.  146, 44  So.  250, 12  Ann. 

erally,  PLEAsnro.  Cas.  210. 

13.  Florida  East  Coast  R.  Co.  ▼.  17.  Marvin  v.  Chicago,  ete.,  E.  Co., 
Welch,  53  Fla.  145,  44  So.  250,  12  79  Wis.  140,  47  N.  W.  1123, 11  LJUL 
Ann.  Cas.  210.  506. 

Note:  41  L.R.A.(N.8.)  635.  18.  Martin  v.  Western  Union  B.  Co., 

14.  Hewitt   T.   Pere   Marquette   R.   23  Wis.  437,  99  Am.  Dee.  169. 
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59.  Province  of  Court  and  Jury. — In  actions  against  railroads  or 
steamboat  companies  for  damages  to  property  by  communicated  fires 
iLS  in  actions  against  individuals  for  losses  thus  occasioned,  the  usual 
rule  applies  that  questions  of  law  are  for  the  court  and  questions 
of  fact  are  for  the  jury,  where  the  evidence  is  conflicting  or  is  such 
that  different  inferences  might  well  be  drawn  therefrom.*"  The  jury 
must  determine  the  facts  in  the  case  from  testimony  given  by  witnesses, 
and  not  from  their  own  judgment  or  experience  or  knowledge,** 
and  evidence  cannot  be  excluded  from  the  jury  because  it  is  shown 
to  be  either  inconsistent  or  inaccurate.  •  It  is  for  the  jury  to  deter- 
mine, in  view  of  all  the  testimony,  whether  the  witness  was  credible 
and  reliable.*  It  is  for  the  jury  to  say  whether  the  fire  occasioninc: 
the  loss  complained  of  was  communicated  from  the  engine  of  the 
defendant  if  there  is  any  evidence  from  which  the  inference  of  such 
origin  may  be  drawn,*  and  the  testimony  of  a  witness  that  he  had 
seen  the  engine  claimed  to  have  set  a  fire  on  different  occasions  throw 
large  coals  should  not  be  taken  from  the  jury,  notwithstanding  he 
testifies  on  cross-examination  that  he  was  mistaken,  where  the  reason 
he  gives  for  his  mistake  is  unsatisfactory.*  On  the  other  hand,  it 
has  been  held  that  in  the  absence  of  any  testimony  going  to  show 
that  the  fire  was  communicated  in  the  operation  of  tiie  railroad,  it 
is  not  error  to  refuse  to  submit  to  the  jury  the  question  of  the  com- 
pany's liability.*  As  in  the  case  of  actions  against  individuals,  the 
question  of  negligence  on  the  part  of  the  defendant  proximately 
causing  the  loss  complained  of  is  one  of  mingled  law  and  fact,  to 
be  decided  as  a  question  of  law  by  the  court  when  the  facts  are 
undisputed  or  conclusively  proved,  but  it  is  not  to  be  withdrawn  from 
the  jury  when  the  facts  are  disputed  and  the  evidence  is  conflicting.* 
Thus  tJhe  question  as  to  whether  or  not  the  railroad  company  has 
exercised  proper  care  and  skill  in  the  construction,  equipment,*  man- 
« 

19.  Lehigh  Valley  R.  Co.  v.  MoEeen,       8.  Van  Steuben  v.  Central  R.  Co., 

90  Pa.  St.  122,  35  Am.  Rep.  644.    See  178  Pa.  St.  367,  35  Atl.  992,  34  L.R.A. 
supra,  par.  15.  577. 

20.  Burrows  v.  Delta  Tranap.  Co.,  4.  Whitney  Mfg.  Co.  v.  Richmond, 
106  Mieh.  582,  64  N.  W.  501,  29  L.R.A.  etc.,  R.  Co.,  38  S.  C.  365, 17  S.  E.  147, 
468.  37  A.  S.  R.  767. 

1.  Dunniog  v.  Maine  Cent.  R.  Co.,       5.  See  supra,  par.  15.    As  to  wheth- 

91  Me.  87,  39  Atl.  352j  64  A.  S.  R.  er  it  is  for  the  court  or  the  jury  to  de- 
208.  termine    the    question    of    negligence 

2.  Kansas  City  Southern  R.  Co.  v.  when  the  plaintiff's  case  rests  solely 
Harris,  105  Ark.  374,  151  S.  W.  992,  upon  the  presumption  of  negligence 
Ann.  Cas.  1914D  932 ;  Toledo,  etc.,  R.  arising  from  the  communication  of  fire, 
Co.  v.  Pindar,  53  111.  447,  5  Am.  Rep.  and  the  otherwise  uncontradicted  testi- 
57;  Clark  v.  Grand  Trunk  Western  R.  mony  of  the  defendant's  witnesses  re- 
Co.,  149  Mich.  400,  112  N.  W.  1121,  buts  the  prima  facie  case  thus  estab- 

12  Ann.  Cas.  559;  Philadelphia,  ete.,  lished,  see  supra,  par.  44. 

R.  Co.  V.  Hendrickson,  80  Pa.  St.  182,       6.  Southern  R.  Co.  v.  Darwin,  156 
21  Am.  Rep.  97.  Ala.  311,  47  So.  314,  130  A.  S.  R. 
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agement  and  operation  of  its  engines  in  order  to  prevent  the  escqte 
of  fire  therefrom,'  or  in  the  matter  of  keeping  ito  right  of  way  free 
from  combustible  materials,  where  such  duty  is  not  imposed  by  stat- 
ute/ or  has  exercised  due  diligence  in  attempting  to  extinguish  fires 
starting  on  or  near  such  right  of  way  is  ordinaiily  one  for  the  jury 
to  determine  where  the  evidence  is  conflicting  or  different  inferences 
may  well  be  drawn  therefrom.*  So  also  the  question  as  to  the  exist- 
ence of  negligence  on  the  part  of  the  plaintiff,  proximately  contribut- 
ing to  the  loss  complained  of,  where  such  negligence  is  a  defense  to 
actions  of  this  nature,  is  ordinarily  one  for  the  jury  under  proper 
instructions  from  the  court.***  Aa  has  already  been  seen  a  railroad 
company  may  be  liable  for  the  burning  of  property  placed  on  its 
right  of  way  with  ite  consent,**  and  in  an  action  to  recover  dam- 
ages for  the  destruction  of  property  so  placed  it  is  for  tlie  jury  to 
determine  whether  the  plaintiff's  occupation  at  the  time  of  the  fire 
was  that  of  a  trespasser.*' 

60.  Instructions. — With  regard  to  the  necessity,  propriety  and  suffi- 
ciency of  instructions  in  actions  against  railroads  for  losses  by  fires 
communicated  in  the  operation  of  such  roads,  the  usual  rules  govern- 
ing civil  actions  generally  apply ;  *•  aa  to  the  impropriety  of  instruc- 
tions interfering  with  the  province  of  the  jury,**  instructions  which 
though  abstractly  correct  are  not  based  upon  any  theory  raised  in 
the  case,**  or  assuming  facte  not  fairly  inferable  from  the  evi- 

94;  Toledo,  etc.,  R.  Co.  ▼.  Pindar,  53  Union  R.  Co.,  23  Wis.  437, 99  Am.  Dee. 

111.  447,  5  Am.  Rep.  67;  Jackson  y.  189. 

Chicago,  etc.,  R.  Co.,  31  la.  176,  7  Am.  '    8.  Ohio,  etc.,  R.  Co.  ▼.  Shanefdt,  47 

Rep.  120;  Burrowa  v.  Delta  Transp.  HI.  497,  95  Am.  Dee.  504;  Kesee  v. 

Co.,  106  Mich.  582,  64  N.  W.  501,  29  Chicago,  etc.,  R.  Co.,  30  la.  78,  6  Am. 

L.R~A..  468;   Clark   v.   Grand   Trunk  Rep.  643;  O'Neill  v.  New  York,  etc, 

Western  R.  Co.,  149  Mich.  400,  112  R.  Co.,  115  N.  Y.  579,  22  N.  E.  217, 

N.  W.  1121,  12  Ann.  Cas.  559;  Watt  5  L.R.A.  591;  KeUogg  v.  CMcago,  etc, 

V.  Nevada  Cent.  R.  Co.,  23  Nev,  154,  R.  Co.,  26  Wis.  223,  7  Am,  Rep.  69. 

44  Pac.  423,  46  Pac.  52,  726,  62  A.  S.  And  see  supra,  par.  23. 

R.  772;  Steinweg  v.  Erie  Ry.,  43  N.  9.  Missouri  Pac.  R.  Co.  ▼.  Platser, 

Y.  123,  3  Am.  Rep.  673.  73  Tex.  117,  11  S.  W.  160,  15  A.  S. 

7.  Southern  R.  Co.  y.  Darwin,  156  R.  771  and  note,  3  LJKA.  639. 

Ala.  311,  47  So.  314,  130  A.  S.  R.  94;  10.  See  supra,  par.  15. 

Clark  V.  Grand  Trunk  Western  R.  Co.,  11.  See  supra,  par.  29. 

149  Mich.  400, 112  N.  W.  1121, 12  Ann.  12.  L.    R.    Martin    Timber    Co.    y. 

Caa.  559;  Hardy  v.  Hines  Bros.  Lum-  Great  Northern  R.  Co.,  123  Minn.  423, 

ber  Co.,  160  N.  C.  113,  75  S.  E.  855,  144  N.  W.  145,  Ann.  Cas.  1915A  496 

42  L.R.A.(N.S.)  759;  Frankford,  etc.,  and  note. 

Turnpike  Co.  v.  Philadelphia,  etc.,  R.  18.  See  generally,  iNsrauonOKS. 
Co.,  54  Pa.  St.  345,  93  Am.  Dec.  708;  14.  Baltimore,  etc.,  R.  Co.  v.  Wood- 
Van  Steuben  v.  Central  R.  Co.,  178  Pa.  ruff,  4  Md.  242,  59  Am.  Dec  72. 
St.  367,  35  Atl.  99:^,  34  L.R.A.  577;  15.  Jacksonville,  etc.,  R.  Co.  y.  Pen- 
Norfolk,  etc,  R.  Co.  V.  Fritts,  103  Va.  insular  Land,  etc,  Co.,  27  Fla.  1,  157, 
(iS7,  49  S.  E.  971,  106  A.  S.  R.  911,  9  So.  661,  689,  17  LR.A.  33;  Metzgar 
(W    L.R.A.    864;   Martin   y.    W^estem  v.  Chicago,  etc.,  R.  Co.,  76  la.  387,  41 
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dence;  *•  instructions  ignoring  an  established  doctrine  of  the  court;  *' 
confusing,  misleading,  and  argumentative  instructions ;  ^*  comments 
upon  the  testimony ;  *•  and  the  propriety  of  refusing  an  instruction  not 
material  to  the  issues; '"  or  the  refusal  of  a  requested  instruction, 
when  one  given  by  the  court  at  its  own  instance  is  fully  as  favor- 
able to  the  complaining  party  as  the  one  refused.*  In  an  action 
against  a  railway  company  to  recover  damages  for  injury  to  the 
plaintiff's  property  resulting  from  a  fire  originating  on  the  defend- 
ant's right  of  way,  where  the  plaintiff's  action  ia  based  upon  the 
defendant's  failure  to  comply  with  a  statute  requiring  it  to  keep  its 
right  of  way  free  from  combustible  matter,  the  court  should  explain 
to  the  jury  the  meaning  of  the  term  "right  of  way,"  and  an  instruc- 
tion is  erroneous  which  is  calculated  to  leave  the  impression  that  any 
apace  wherein  the  trees  have  been  cut  by  the  defendant,  under  a  stat- 
ute empowering  it  to  fell  trees  standing  within  a  specified  distance  of 
either  side  of  its  right  of  way  for  the  protection  of  its  line,  may  be 
treated  as  being  included  within  the  right  of  way.*  Where  a  special 
verdict  is  demanded  it  is  improper  to  instruct  the  jury  generally 
concerning  the  law  of  the  case ;  but  instructions  concerning  the  nature 
of  the  action,  the  issues,  the  form  of  verdicts,  and  the  general  duties 
of  the  jury  are  proper.*  Actions  of  the  kind  now  under  consideration 
form  no  exception  to  the  general  rule  that  a  judgment  will  not  be 
reversed  for  error  in  giving  or  in  refusing  to  give  instructions,  if  the 
verdict  is  manifestly  right.*  Thus,  for  instance,  When  the  controlling 
issue  in  a  case  ia  whether  or  not  the  fire  complained  of  originated 
from  sparks  emitted  by  a  particular  railroad  locomotive,  and  the  evi- 
dence shows  clearly  that  it  did  not  so  originate,  and  consequently  that 
the  defendant  ia  not  liable,  instructions  based  upon  the  hypothesis 
of  negligence  on  the  part  of  the  plaintiff  as  causing  the  loss,  though 

N.  W.  49,  14  A.  S.  R.  224;  Missouri  1.  Jacksonville,  etc.,  R.  Co.  v.  Pen- 
Pac.  R.  Co.  V.  Platzer,  73  Tex.  117,  insular  Land,  etc.,  Co.,  27  Fla.  1, 157, 
11  S.  W.  160, 15  A.  S.  R.  771  and  note,  9  So.  661,  689,  17  L.R,A.  33;  Florida 
3  L.R.A.  639.  East  Coast  R.  Co.  v.  Welch,  53  Fla. 

16.  Baltimore,  etc.,  R.  Co.  v.  Wood-  145,  44  So.  250,  12  Ann.  Cas.  210; 
ruff,  4  Md.  242,  59  Am.  Dec.  72  and  New  York,  etc.,  R.  Co.  v.  Roper,  176 
note.  Ind.   497,  96  N.   E.  468,  36  L.R.A. 

17.  Chicago,  etc.,  R.  Co.  v.  Simon-   (N.S.)   952. 

son,  54  111.  504,  5  Am.  Rep.  155.  2.  Red  Mountain  R.  Co.  v.  Blue,  39 

18.  Florida  East   Coast  R.   Co.   v.   Can.  Sup.  Ct.  390,  9  Ann.  Cas.  940. 
AVelch,  53  Fla.  145,  44  So.  250,  12       3.  Louisville,  etc.,  R.  Co.  v.  Hart, 
Ann.  Cas.  210.  119  Ind.  273,  21  N.  E.  753,  4  L.R.A. 

19.  Burrows  v.  Delta  Transp.  Co.,  549. 

106  Mich.  582,  64  N.  W.  501,  29  L.R.A.  4.  Bernard  v.  Riohmond,  etc.,  R.  Co., 

468.  85  Va.  792,  8  S.  E.  785,  17  A.  S.  R. 

20.  New  York,  etc.,  R.  Co.  v.  Roper,  103.  See  generally,  Appeau  and  Er- 
176  Tnd.  497,  96  N.  E,  468,  36  L.R.A.  bor,  vol.  2,  p.  256  et  seq. 

(N.S.)  952. 
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not  authorized  by  the  evidence,  will  not  require  a  reversal  of  the 
judgment  when  ttie  verdict  is  manifestly  right* 

in.    LUBILITT  FOB  INTERFERENCE  WITH  EzTINaUISHHBNT  OP  FiRBS 

61.  In  General. — The  law  is  now  generally  established  that  the 
maxim  sic  utere  tuo  ut  alienum  non  Isedas  is  applicable  to  a  railroad 
or  street  railway  company  interfering  with  firemen  engaged  in  extin- 
guishing fire,  the  courts  holding  that  if  a  railroad  company  by  a 
negligent  or  wrongful  use  of  its  property  obstructs  or  interferes  with 
those  engaged  in  fighting  fire,  it  is  liable  for  any  damage  which  might 
have  been  prevented  but  for  such  obstruction  or  interference.*  The 
question  of  negligence  in  such  cases  is  to  be  determined  with  reference 
to  the  principle  of  ordinary  care  and  prudence,  taking  into  consider- 
ation tiie  circumstances  of  the  emergency  and  the  means  which  the 
servants  of  the  company  had  of  knowing  the  probable  consequences 
of  their  conduct.'  Thus  it  has  been  held  that  where  a  railway  track 
is  laid  across  a  traveled  public  street  in  a  city,  a  duty  arises  on  tb« 
part  of  the  railway  company  using  it  to  exercise  ordinary  care  to 
discover  and  avoid  injury  to  persons  or  property  ri^tfully  on  such 
crossing,  so  that  where  a  fire  hose  laid  by  the  fire  department  of  such 
city  across  the  crossing  to  extinguish  a  fire  is  cut  by  ^e  railway's  run- 
ning its  locomotive  over  it,  thereby  interrupting  the  effort  to  extin- 
guish the  fire  and  causing  destruction  of  the  property,  it  is  not  neces- 
sary for  the  owner  thereof,  in  order  to  recover  damages  for  the  loss, 
to  plead  and  prove  wanton  negligence  of  the  railway  company  in 
cutting  the  hose,  or  prove  that  the  persoa  operating  the  locomotive 
had  actual  knowledge  of  its  presence  on  the  crossing.  It  is  sufficient 
to  prove  that  the  failure  of  the  railway  company  to  use  ordinary 
care  caused  the  cutting  of  the  hose  and  resulted  in  the  destruction 

5.  Inznan  v.  Elberton  Air-Line  B.  Ann.  Gas.  559  and  note;  Eriek- 
Co.,  90  Oa.  663,  16  S.  E.  968,  35  A.  son  v.  Great  Northern  B.  Co.,  117 
A.  S.  232.  Minn.   348,   135  N.   W.   1129,   Ann. 

6.  American  Sheet,  etc.,  Co.  ▼.  Pitts-  Cas.  1913D  763  and  note,  39  L.B.A. 
buig,  etc.,  E.  Co.,  143  Fed.  789,  75  C.  (N.S.)  237  and  note;  Bodkin  v. 
C.  A.  47,  6  Ann.  Cas.  626  and  note,  12  Great  Northern  B.  Co.,  124  Minn.  219, 
L.R.A.(N.S.)  382;  Little  Rock  Trac-  144  N.  W.  937,  Ann.  Caa.  lfll5B  705 
tion,  etc.,  Co.  v.  McCaskill,  75  Ark.  and  note. 

133,  86  S.  W.  997,  112  A.  S.  B.  48,  Notes:  36  A.  S.  E.  827;  12  L.RJl. 
70  L.BJL.  680;  Houren  v.  Chicago,  (N.S.)  382;  20  L.E.A.(N.S.)  1110;  6 
etc.,  R.  Co.,  230  lU.  620,  86  N.  E.  611,  Ann.  Cas.  630;  12  Ann.  Cas.  562. 
127A.S.B.309,20LJB.A.(N.S.)  1110  7.  Eriekson  v.  .Great  Northern  B. 
and  note;  Oeveland,  etc.,  B.  Co.  v.  Co.,  117  Minn.  348,  135  N.  W.  1129, 
Taaer,  176  Ind.  621,  96  N.  E.  758,  39  Ann.  Cas.  1913D  763  and  note,  39 
L.E.A.(N.S.)  20  and* note;  Cl&A  v.  L.B.A.(N.S.)  237. 
Grand  Trunk  Western  B.  Co.,  149  Notes:  6  Ann.  Cas.  630;  Ann.  Cas. 
Mieh.    400,    112    N.    W.    1121,    12  1913D  766.    See  geneially  Nkolioengk 
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of  the  property.*  There  are  a  number  of  decisions  to  the  effect  that 
the  violation  by  a  railroad  company  of  a  statute  forbidding  the  obstruc- 
tion of  street  crossings  in  cities  is  negligence,  as  matter  of  law,  as 
against  the  owner  of  a  house  destroyed  by  fire,  because  of  failure  of 
the  fire  department,  whose  progress  was  interfered  with  by  the  obstruc- 
tion, to  reach  it  in  time  to  extinguish  the  fire.' 

62.  Application  of  Doctrine  of  Prozimate  Cause. — In  actions  against 
railroad  or  street  railway  companies  for  damages  to  property  caused 
by  their  interference  with  those  engaged  in  extingui^ing  a  fire,  the 
usual  rule  in  actions  for  negligent  injuries  generally  applies,  and  in 
order  to  impose  liability  on  the  defendant  it  must  appear  that  its 
negligence  was  the  proximate  cause  of  the  loss  complained  of  .^*  Thus, 
though  there  are  decisions  to  the  contrary,^*  the  great  weight  of 
authority  is  to  the  effect  that  if  a  railroad  or  street  railway,  through 
its  employees,  should  in  any  manner,  by  cutting  fire  hoee,  disabling 
the  fire  engine,  or  the  like,  stop  the  stream  of  water  by  reason  of 
which  act  property  is  destroyed,  it  would  be  liable,  because  the  dam- 
ages are  the  direct  and  proximate  result  of  its  act.^*  So  interference 
by  maintaining  a  train  on  the  track  in  the  vicinity  of  the  fire,  thus 
preventing  the  carrying  of  hose  across  the  track,  has  been  held  to  be 
the  proximate  cause  of  loss  by  fire,^'  as  has  the  delaying  of  the  fire 
department  by  permitting  a  train  to  stand  on  a  street  crossing,^*  and 
it  has  been  held  that  a  railroad  company  cannot  avoid  liabiUty  for 
loss  of  a  building  by  fire  on  account  of  its  delaying  the  fire  departinent 

8.  Erickson  v.  Great  Northern  R.  A.  S.  R.  U4,  23  L.R.A.(N.S.)  184; 
Co.,  U7  Minn.  348,  135  N.  W.  1129,  Little  Rock  Traction,  etc.,  Co.  v.  Mc- 
Ann.  Cas.  1913D  763  and  note;  39  Caskill,  75  Ark.  133,  86  S.  W.  997, 112 
L.R.A.(N.S.)  237  and  note  (disapprov-  A.  S.  R.  48,  70  L.R.A.  680;  Houren 
ing  the  holding  in  Clark  v.  Grand  v.  Chicago,  etc.,  R.  Co.,  236  111.  620, 
Trunk  Western  R.  Co.,  149  Mich.  400,  86  N.  E.  611,  127  A.  S.  R.  309,  20 
112  N.  W.  1121, 12  Ann.  Cas.  559).        L.R.A.(N.S.)    1110   and  note;   Bosch 

9.  Houren  v.  Chicag<^  etc.,  R.  Co.,  v.  Burlington,  etc.,  R.  Co.,  44  la.  402, 
236  HI.  620,  86  N.  E.  611, 127  A.  S.  R.  24  Am.  Rep.  754;  Metallic  Compres- 
309,  20  L.RA.(N.S.)  110;  Cleveland,  sion  Caisting  Co.  v.  Pitchburg  R.  Co., 
etc,  R.  Co.  V.  Tauer,  176  Ind.  621,  96  109  Mass.  277, 12  Am.  Rep.  689;  Clark 
N.  E.  758,  39  L.R.A.(N.S.)  20.  v.  Grand  Trunk  Western  R.  Co,  149 

10.  Cleveland,  etc,  R.  Co.  v.  Tauer,  Mich.  400,  112  N.  W.  1121,  12  Ann. 
176  Ind.  621,  96  N.  E.  758,  39  L.R.A.  Cas.  559  and  note;  Erickson  v.  Great 
(N.S.)  20;  Bosch  v.  Burlington,  etc..  Northern  R.  Co.,  117  Minn.  348,  135 
R.  Co.,  44  la.  402,  24  Am.  Rep.  754;  N.  W.  1129,  Ann.  Caa.  1913D  763  and 
Clark  v.  Grand  Trunk  Western  R.  Co.,  note,  39  LJl.A.(N.S.)  237. 

149  Mich.  400,  112  N.  W.  U21,  12  Note:  64  L.RA..  94,  95. 

Ann.  Cas.  559  and  note.  13.  American    Sheet,    ete.,    Co.    v. 

Note:  52  Am.  Rep.  162.    See  gener-  Pittsburgh,  etc,  R.  Co.,  143  Fed.  789, 

ally  Negligencb:;  Proxikatk  Causi.  75  C.  C.  A.  47,  6  Ann.  Caa.  626,  12 

11.  Notes:  64  L.R.A.  95;  6  Ann.  Cas.  LJl.A.(N.S.)  382. 

«31,  14.  Cleveland,  etc.,  R.  Co.  v.  Tauer, 

12.  LouisviUe,  etc,  R.  Co.  v.  176  Ind.  621,  96  N.  E.  758,  39  L.R.A. 
Scrnggs,  161  AU.  97,  49  So.  399,  135    (N.S.)  20. 
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by  maintaining  a  train  across  the  street  because  the  policemen  might 
have  cleared  the  crossing.**  So  also  a  declaration  has  been  held  good 
on  demurrer  where  it  alleged  that  firemen  were  prevented  and  de- 
terred from  extinguishing  a  fire  in  plaintiff's  buildings,  by  reason  of 
the  close  proximity  thereto  of  a  carload  of  powder  on  defendant's 
tracks,  which  it  had  failed  to  remove  upon  the  breaking  out  of 
the  fire,  which  might  have  been  extinguished  had  it  not  been  for 
the  great  peril  and  imminent  danger  to  life  and  limb  to  which  the 
firemen  were  thereby  exposed.*'  On  the  other  hand  where  it  was 
alleged  that  the  defendant  railway  company  had  taken  possession 
of  a  public  street  between  the  plaintiff's  property  and  a  river,  and 
had  filled  in  the  river  so  as  to  obstruct  access  thereto,  and  greatly  to 
increase  the  distance  therefrom  to  the  plaintiff's  property;  that  the 
defendant  had  placed  tracks  and  buildings  on  the  street  and  land 
thus  formed;  and  that,  by  reason  of  such  obstructions,  it  was  impos- 
sible for  the  fire  department  to  reach  the  river  with  its  apparatus,  or 
to  lay  hose  therefrom  to  the  plaintiff's  propai;y  so  as  to  extinguish 
a  fire  therein ;  and  that,  but  for  such  obstruction,  plaintiff's  property 
would  not  have  been  destroyed — it  was  held  that  the  defendant's  acts 
were  not  the  proximate  cause  of  the  plaintiff's  loss,  and  that  a  demur- 
rer to  the  complaint  was  properly  sustained.*' 

63.  Character  of  Interference  as  Active  or  Passive. — ^In  a  few 
instances  the  courts  in  determining  the  liability  of  railroads  for  inter- 
ference with  the  extinguishment  of  fires  have  attempted  to  distinguish 
between  an  active  and  a  passive  use  of  the  defendant's  trains,  and 
while  conceding  the  liability  of  a  railroad  company  for  wilfully  or 
negligently  running  its  train  over  hose  laid  across  its  track,  since 
this  would  be  an  active  use  of  one's  property  in  violation  of  the 
maxim  sic  utere  tuo  ut  alienum  non  Isedas,  have  held  that  if  the 
defendant's  train  of  cars  was  already  rightfully  standing  on  its  tracks 
between  a  hydrant  and  the  plaintiff's  burning  house,  and  the  defend- 
ant merely  failed  or  refused  promptly  to  move  its  train  out  of  the 
way,  when  requested  to  do  so,  in  order  that  the  hose  might  be  laid 
across  its  tracks,  there  would  be  no  case  for  the  application  of  the 
above-quoted  legal  maxim.  In  the  latter  instance  the  use  would  be 
merely  passive.** 

64.  Contributory  Negligence  as  Affecting  Liability. — Since,  as  has 
been  seen,  negligence  is  the  gist  of  the  liability  of  a  railroad  or  street 
railway  company  for  losses  due  to  its  interference  with  the  extinguish- 
ment of  a  fire,  negligence  on  the  part  of  the  plaintiff  proximately 

15.  Houren  v.  Chicago,  etc.,  R.  Co.,  44  la.  402,  24  Am.  Rep.  754. 

236  lU.  620,  86  N.  B.  6U,  127  A.  S.  18.  LouisviUe,  etc.,  R.  Co.  v.  Scraggl^ 

B.  309,  20  L.B.A.(N.S.)  1110.  161  Ala.  97,  49  So.  399,  135  A.  8.  R. 

16.  Note:  12  L.R.A.(N.S.)  383.  114,  23  L.RJU(N.S.)  184  (but  see  di»- 

17.  Bosch  V.  Burlington,  etc.,  R.  Co.,  senting  opinion  in  this  case). 
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<'ontributing  to  his  loss  will  be  a  defense  as  in  the  case  of  actions  for 
negligent  injuries  generally.^'  The  firemen  of  a  fire  department  in 
a  city  axe  not  however  the  servants  or  agents  of  the  person  whose 
property  they  attempt  to  save  from  fire,  so  that  their  negligence  in 
failing  to  take  the  proper  course  in  the  extinguishment  of  the  fire 
avails  one  who  by  a  negligent  act  cut  off  the  water  supply  by  which 
the  fire  was  being  successfully  subdued,  and  thereby  proximately 
caused  the  destruction  of  the  property.** 

65.  Pleading. — While,  an  has  been  seen,  the  negligent  interference 
by  a  railroad  company  with  the  extinguishment  of  a  fire  must  have 
l)cen  the  proximate  cause  of  the  loss  complained  of,*  it  has  been  held 
that  a  complaint,  to  hold  a  railroad  company  liable  for  injury  to 
private  property  by  fire  because  of  its  unlawful  obstruction  of  a  high- 
way crossing  to  the  delay  of  the  fire  apparatus,  is  not  demurrable  for 
failure  to  show  that  the  wrong  was  the  proximate  cause  of  the  loss, 
if  tlie  facts  alle.^ed  do  not  show  as  a  necessary  inference  that  such 
was  not  the  fact.*  The  rule  obtaining  in  some  jurisdictions  that 
the  plaintiff  in  an  action  for  negligent  injuries  must  negative  con- 
tributory negligence  on  his  own  part  as  well  as  charge  negligence  on 
the  part  of  the  defendant,*  applies  to  actions  against  a  railroad, for 
interference  with  the  extinguishment  of  a  fire,  and  a  complaint,  to 
hold  a  railroad  company  liable  for  injury  to  property  by  fire  because 
of  its  wrongful  obstruction  of  a  highway  crossing  so  as  to  delay  the 
fire  apparatus,  is  insufiicient  if  it  does  not  show  freedom  from  negli- 
gence on  the  part  of  complainant,  bringing  about  the  fire,  or  contribut- 
ing to  its  spread,  or  in  removing  goods,  for  which  purposes  a  general 
allegation  that  the  loss  was  the  proximate  result  of  defendant's  acts 
is  not  sufficient.* 

19.  Cleveland,  etc.,  R.  Co.  v.  Tauer,       1.  See  supra,  par.  62. 

176  Ind.  621,  96  N.  E.  758,  39  L.R.A.  2.  Cleveland,  etc.,  R.  Co.  ▼.  Taner, 

(N.S.)    20.      See    generally,    Neqli-  176  Ind.  621,  96  N.  E.  758,  39  -KBA. 

GENCB.  (N.S.)   20. 

20.  Erickson  v.  Great  Northern  R.  S.  See  snpra,  par.  12. 

Co.,  117  Minn.  348,  135  N.  W.  1129,  4.  Cleveland,  etc.,  R.  Co.  ▼.  Tauer, 
Ann.  Cas.  1913D  763,  39  L.R.A.(N.S.)  176  Ind.  621,  96  N.  E.  758,  39  L.R.A. 
237  and  note.  (N.S.)  20. 
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•  V.  Injury  to  Right  of  Fishery 

22.  In  General 

23.  Conflict  between  Right  of  Fishery  and  Right  of  Navigation 

24.  Unnecessary  Injury  to  Fishery  from  Navigation 
2.5.  Trespass  as  Remedy 

26.  Abatement  of  Nuisance 

27.  Injunction 

VL  Regulation  of  Fishing 

28.  In  General 

29.  Fish  Commissioners 

30.  Regulation  by  Municipalities 
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32.  Interference  with  Interstate  Commerce 

33.  Discrimination  as  Affecting  Validity  of  Regulation  Generally 

34.  Discrimination    against   Nonresidents  ' 

35.  Regulation  of  Waters  Generally 

36.  Prevention  of  Obstruction  to  Passage  of  Fish 

37.  Licenses 
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39.  Manner  of  Taking 

40.  Size  of  Fish  Which  May  Be  Taken 

41.  Possession  and  Sale  of  Fish 
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43.  Criminal  Prosecution 
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I.  Introductory 

1.  Scope  of  Article. — This  article  ia  intended  to  cover  the  law  per- 
taining to  the  relation  between  man  and  that  part  of  animate  life 
commonly  classified  as  "fish,"  and  to  treat  of  the  nature  and  kinds 
of  piscatorial  rights,  the  acquisition  and  incidenta  of  rights  to  fisli 
in  public  or  private  waters,  and  the  governmental  regulation  of  fisli 
and  fisheries.  The  term  "fish"  is  construed  to  include  the  different 
kinds  of  shellfish,*  such  as  oysters,  clams  and  lobsters,  and  hence 
the  law  pertaining  to  these  creatures  is  discussed  in  this  article.  The 
law  relating  to  the  waters  is  treated  in  another  article,*  as  is  the 
law  concerning  land  animals.* 

2.  Property  in  Fish. — Fish  are  classified  in  the  law,  largely  per- 
haps because  of  their  migratory  characteristics  and  want  of  a  fixed 
habitat,  as  animals  ferae  naturae.  Their  ownership,  while  they  are 
in  a  state  of  freedom,  is  in  the  state,  not  as  a  proprietor,  but  in  its 
sovereign  capacity  as  the  representative  and  for  the  benefit  of  all 

1.  Note:  60  L.R.A.  516.  3.  See   Animals,   vol.   1,  p.  1055; 

2.  See  Waters.  Game  Laws. 
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.^    ,   ...;    -J  .-.Miiinon;  in  other  words,  the  right  of  property  in  fish, 
;     «.  i^v  can  be  asserted  before  they  are  taken  and  reduced  to 
v^^^<^i•~^  Js  common  to  all  the  people  and  cannot  be  claimed  by 
.    vdcccular  individuals.*     Upon  this  fact  of  public  ownership 
•S--S  ;o  a  large  extent  the  governmental  power  of  regulation  of  fish- 
,.^»    As  soon,  however,  as  fish  are  reduced  to  the  possession  of  a 
■^shennan,  they  are  no  longer  the  public  property  of  the  state,  but 
:heir  ownership  passes  to  tike  possessor*    He  need  not  necessarily 
withdraw  the  fish  from  the  water  in  order  for  his  private  ownership 
to  attach,  and  if  he  incloses  fish  in  a  net  from  which  he  may  take 
them  at  his  pleasure,  and  it  is  practically  but  not  absolutely  impos- 
sible for  them  to  escape,  he  acquires  a  title  in  them.'    But  it  has 
been  held  that  the  extension  of  a  wire  fence  across  the  mouth  of  a 
public  tidewater  cove  so  as  to  prevent  the  escape  of  the  fish  therein, 
is  not  such  a  reduction  to  possession  that  private  ownership  of  such 
fish  results.*    The  title  acquired  by  the  capture  of  a  fish  is  condi- 
tional upon  the  continuance  of  actual  possession;  the  instant  the 
fish  escapes  from  its  captor,  his  title  is  gone  and  the  ownership  of 
the  state  is  resimied.*    Fish  not  in  the  possession  of  a  private  per- 
son are  not  subjects  of  larceny;  but  when  reduced  to  private  owner- 
ship, they  are  property  and  subject  to  larceny  the  same  as  other 
personal  property.** 

3.  Ownership,  of  Fish  in  Private  Waters. — ^The  sovereign  owner- 
ship of  fish  in  a  state  of  freedom  does  not  depend  on  the  right  of 

4.  MoCready  ▼.  Virginia,  94  U.  S.  kell,  84  Vt.  429,  79  Atl.  862,  34  LJIJ.. 

391,  24  U.  S.  (L.  ed.)  248;  State  v.  (N.S.)  286;  State  v.  Southern  Coal  4 

Mallory,  73  Ark.  236,  83  S.  W.  955,  3  Transportation  Co.,  71  .W.  Va.  470, 

Ann.  Gas.  852,  67  L.R.A.  773;  People  76  S.  E.  970,  43  L.R.A.(N.S.)  401. 

V.  Truckee  Lumber  Co,  116  Cal.  397,  Notes:  131  A.  S.  R.  751;  60  L.R.A. 

48   Pac.   374,  58   A.   S.   R.   183,   39  481,511. 

L.R.A.  581;  Ex  parte  Bailey,  155  Cal.  6.  Sec  infra,  par.  28. 

472,  101  Pac.  441, 132  A.  S.  R.  95,  31  6.  Spring  Valley   Water-Works  ▼. 

L.R.A.(N.S.)  534;  Parker  v.  People,  Schottler,  110  U.  S.  347,  4  S.  a.  48, 

111  111.  581,  53  Am.  Rep.  643;  People  28  U.  S.  (L.  ed.)  173;  SoUers  v.  SoU- 

V.  Bridges,  142  HI.  30,  31  N.  E.  115, 16  ers,  77  Md.  148,  26  Atl.  188,  39  A.  S. 

L.R.A.  684;  State  r.  Snowman,  94  Me.  R.  404,  20  L.R.A.  94. 

99,  46  Atl.  815,  80  A.  S.  R.  380,  50  7.  State  v.  Shaw,  67  Ohio  157,  66  N. 

L.R.A.  544;  Ex  parte  Fritz,  86  Miss.  E.  875,  60  L.R.A.  481  and  note. 

210,  38  So.  722,  109  A.  S.  R.  700;  Note :  131  A.  S.  R.  752. 

State  v.  Hill,  98  Miss.  142,  53   So.  8.  SoUers  v.  SoUers,  77  Md.  148,  26 

411,  31  L.R.A.(N.S.)   490;   State  v.  Atl.  188,  39  A.  S.  R.  404,  20  L.BJL 

Hanlon,  77  Ohio  19,  82  N.  E.  662, 122  94. 

A.  8.  R.  472,  13  L.R.A. (N.S.)   539;  9.  SoUers  v.  SoUera,  77  Md.  148,  28 

Peters  v.  State,  96  Tenn.  682,  36  S.  Atl.  188,  39  A.  S.  R.  404,  20  luRJL 

W.   399,   33  L.R.A.   114;   Acklen   v.  94. 

Thompson,  122  Tenn.  43,  126  S.  W.  Note:  131  A.  B.  R.  752. 

730,  135  A.  R.  R.  851;  State  v.  Theri-  10.  State  v.  Shaw,  67  Ohio  167,  6S 

ault,  70  Vt.  617,  41  Atl.  1030,  67  A.  S.  N.  E.  875,  60  L.R.A.  481. 

R.  695,  43  L.R.A.  290;  State  v.  Has-  Note:  131  A.  S.  R.  762,  766. 
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the  public  to  take  the  fish.  In  private  inland  waters,  though  the 
owner  of  the  premiseB  has  an  exclusive  right  to  fish,  nevertheless 
the  fish  until  reduced  to  the  possession  of  sach  owner  remain  the 
property  of  the  people  of  the  state.^^  It  is,  perhaps,  true  that  if  the 
boundaries  of  a  single  owner  comprehend  tixe  entire  surface  of  an 
inland  pond  and  if  there  are  no  means  of  passage  by  which  fish  can 
migrate  to  the  waters  of  other  owners,  such  single  owner  will  be  deemed 
the  proprietor  of  the  fish  as  well  as  of  the  fishing  rights  in  the  pond.^* 
But  if  it  is  possible  for  the  fish  to  go  to  waters  of  an  adjoining  owner, 
the  private  ownership  of  the  piscatorial  rights  at  a  g^ven  point  gov- 
erns no  owner^ip  of  the  fish,  and  does  not  justify  one  owner  in 
obstructing  their  migration  to  the  fishing  place  of  another.**  Even 
fish  which  a  person  has  propagated  and  maintained  cannot  be  claimed 
by  him  as  his  property  if  he  permits  them  to  run  in  an  open  unin- 
closed  stream.**  And  the  owner  of  an  inland  bayou  has  ho  title 
to  the  fish  that  enter  such  water,  though  at  certain  seasons  of  the 
year  the  water  subsides  so  that  there  is  no  connection  between  the 
bayou  and  other  waters.*'  A  riparian  owner  along  a  non-navigable 
stream,  though  he  has  a  cause  of  action  against  one  who  injures  his 
fishing  rights  in  the  stream,  cannot  maintain  an  action  for  injury 
to  the  fish  as  distinguished  from  the  fishery.** 

4.  Shellfish. — The  difference  between  the  locomotive  powers  of 
swimming  fish  and  shellfish,  such  as  oysters  and  clams,  justifies 
the  law  in  making  a  distinction  as  to  iheii  ownership.  In  their 
natural  state,  dams  and  oysters,  Uke  swimming  fish,  are  classified 
as  ferae  naturae,  and  their  ownership  is  vested  in  the  state  in  its 
soveragn  eapadty.*'    But  oysters  and  clams  which  are  planted  where 

11.  HodgM  ▼.  Pine  Plodaet  Co.,  135  116  CaL  397,  48  Pae.  374,  68  A.  S.  R. 
Qa.  134,  68  S.  E.  1107,  21  Ann.  Caa.  183,  39  L.RA.  581;  Parker  v.  People, 
1052,  33  L.R.A.(N.S.)  74;  Parker  v.  Ill  111.  681,  63  Am.  Rep.  643;  Com. 
People,  111  HL  681,  63  Am.  Rep.  643;  t.  Chapin,  5  Piok.  (Mass.)  199, 16  Am. 
People  V.  Bridgee,  142  IIL  30,  31  N.  E.  Dec  386;  State  v.  Therianlt,  70  Vt. 
116,  16  L.R.A.  684;  Sditdte  v.  War-  617,  41  Atl.  1030,  67  A.  8.  R.  695,  43 
wn,  218  m.  108,  75  N.  E.  783,  13  L.R.A.  290;  State  v.  Haskell,  84  Vt. 
LJt.A.(N.S.)  745;  Ex  parte  Ftits,  86  429,  79  Ati.  852,  34  L.R.A.(N.S.)  286. 
Miaa.  210,  38  So.  722,  109  A.  S.  R.  Notes:  131  A.  S.  R.  751;  60  L.RJl. 
700;  State  v.  Therianlt,  70  Vt.  617,  507. 

41  AU.  1030,  67  A.  S.  R.  695,  43      14.  Note:  131  A.  8.  R.  751. 
L.R.A.  290;  State  v.  Haskell,  84  Vt.       15.  People  v.  Bridges,  142  HI.  30, 
429,  79  Atl.  852,  34  L.R.A.(N.S.)  286;   31  N.  E.  115,  16  L.R.A.  684. 
State  V.  Southern  Coal  &  Transporta-       16.  Hodges  v.  Pine  Product  Co.,  13S 
tion  Co.,  71  W.  Va.  470,  76  S.  E.  970,  Ga.  134,  68  S.  E.  1107,  21  Ann.  Cas. 
43  L.R.A.(N.S.)  401.  1052,  33  L.R.A.(N.S.)  74. 

Notes:  131  A.  S.  R.  751;  60  L.R.A.  17.  State  v.  Harrub,  96  Ala.  176, 10 
612;  Ann.  Gas.  1914B  548.  So.  752,  36  A.  S.  R.  195,  16  L.R.A. 

12.  Notes:  131  A.  S.  R.  752;  60  761;  Bradshaw  v.  Lankford,  73  Md. 
L.R.A.  512.    See  also  infra,  par.  31.        428,  21  Atl.  66,  25  A.  S.  R.  602,  11 

13.  Propln  V.  Tmckee  Lumber  Co.,  L.R.A.  582;  State  v.  Taylor,  27  N.  J. 
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they  do  not  naturally  grow,  and  the  location  of  which  is  marked  by 
posts  or  otherwise,  partake  rather  of  the  nature  of  ferae  domitae  and 
are  the  subjects  of  private  ownership  though  their  owner  has  no  greater 
actual  possession  than  is  evidenced  by  their  planting  and  staking." 
It  does  not  destroy  the  planter's  right  of  ownership-  that  the  soil  is 
in  the  state  and  the  people  have  a  common  right  of  fishery  in  the 
waters  where  his  shellfish  are  planted.  He  is  not  deemed  to  have 
abandoned  his  property,  and,  though  he  acta  beyond  his  rights  in 
planting  his  shellfish  in  public  waters,  he  does  not  thereby  iforfeit 
such  property.**  Oysters  or  clams  under  natural  cultivation,  where 
the  beds  are  marked  with  posts  or  other  insignia  of  private  posses- 
sion, may  be  the  subjects  of  larceny,**  and  if  one  injures  or  converts 
such  shellfish  he  is  liable  to  respond  in  damages.*  A  sufficient 
title  to  maintain  an  action  for  injury  to  oysters  or  clams  is  shown 
by  evidence  that  the  plaintiff  waa  in  possession  under  a  claim  of 
right  not  disputed  by  any  one  claiming  to  have  a  better  or  other 
title  to  them.*  The  owner's  right  to  the  shellfish  is,  however,  more 
fully  secured  when  he  acquires  the  ownership  or  a  lease  or  the  right 
to  the  use  of  the  soil  where  they  are  planted,*  and  in  such  a  case 
he  is  the  absolute  owner  of  the  shellfish,  whether  it  is  a  natural  bed 
or  one  under  cultivation,  subject,  of  course,  to  the  governmental 
power  of  regulation.*  Tenants  in  common  of  a  natural  oyster  bed 
have  an  equal  right  to  enter  thereon  and  to  remove  natural  oysters; 
and  one  tenant  cannot,  by  draining  it  and  scattering  a  few  seed 
oysters  over  it,  deprive  his  cotenants  of  the  right  to  take  natural 

L.  117,  72  Am.  Dec.  347;  People  v.  Note:  11  L.R.A.  583. 

Morrison,  194  N.  Y.  175,  86  N.  E.  1120,  20.  State  v.  Taylor,  27  N.  J.  L.  117, 

128  A.  S.  R.  552.  72  Am.  Dec.  347;  People  v.  Morrison, 

Lobsters  are  animals  fern  natnrs  194  N.  Y.  175,  86  N.  £.  1120,  128  A. 

and   those   which   inhabit   the   public  S.  R.  552. 

waters  of  the  state  are  the  common  Note:  131  A.  S.  R.  752,  765. 

property  of  the  people  of  the  state  1.  Metzger  v.  Post,  44  N.  J.  L.  74, 

ontil  caught,  and  then  they  belong  to  43  Am.  Rep.  341;  People  t.  Moixison, 

the  captor.    State  v.  Kofines,  33  R.  I.  194  N.  Y.  175,  86  N.  E.  1120, 128  A.  S. 

211,  80  Atl.  432,  Ann.  Cas.  1913C  1120.  R.  552;  Payne  v.  Providence  Oaa  Co, 

Note:  60  L.R.A.  516.  31  R.  I.  295,  77  Atl.  145,  Ann.  Cas. 

And  see  supra,  par.  2.  1912B  65.     Compare  Arnold  v.  Mnn- 

18.  State  V.  Taylor,  27  N.  J.  L.  117,  dy,  6  N.  J.  L.  1, 10  Am.  Dec.  366. 
72  Am.  Dec.  347;  People  v.  Morrison,  Note:  60  L.R.A.  520,  521. 

194  N.  Y.  175,  86  N.  E.  1120,  128  A.  2.  Payne  v.  Providence  Gas  Co^  31 

B.  R.  552.  R.   I.   295,   77   AtL  146,  Ann.   Cu. 

Notes:  8  L.R.A.  448;  60  L.R.A.  620.  1912B  65. 

19.  State  V.  Taylor,  27  N.  J.  L.  117,  8.  Phipps  v.  State,  22  Md.  380,  8S 
72  Am.  Dec.  347;  Metzger  v.  Post,  44  Am.  Dec.  654. 

N.  J.  L.  74,  43  Am.  Rep.  341;  Payne       Note:  60  L.R.A.  618. 
▼.  Providence  Gas  Co.,  31  R.  I.  295,       See  also  infra,  par.  11. 
77  AU.  145,  Ann.  Cas.  1912B  65.  4.  See  infra,  par.  44. 
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oysters  therefrom,  though  in  so  doing  the  planted  oysters  will  be 
disturbed  to  some  extent.* 

II.  Nature  and  Kinds  of  Fisheribs 

5.  Kinds  of  Fisheries. — Generally  speaking,  the  term  "fishery" 
denotes  a  place  for  fishing.  In  a  legal  sense,  however,  it  has  a  broader 
significance,  and  may  be  defined  as  the  right  to  employ  within  a 
particular  stretch  of  water  lawful  means  for  the  taking  of  fish  which 
may  be  found  there.  It  is  to  be  distinguished  from  a  fishing  place 
or  the  right  to  use  a  particular  shore  or  beach  as  the  basis  for  carry- 
ing on  the  business;  the  latter  being  vested  in  the  shore  owner  and 
entirely  distinct  from  the  right  to  take  fish  from  the  water.*  In 
describing  the  diflFerent  kinds  of  fisheries,  the  words  "several,"  "exclu- 
sive," "common,"  and  "free"  are  used.  A  several  fishery  is  an 
exclusive  right  to  fish  in  a  given  place,  either  with  or  without  the 
property  in  the  soil  at  such  place,'  and  no  person  other  than  the 
owner  of  the  fishery  can  lawfully  take  fish  at  sdch  place.*  No  dis- 
tinction is  to  be  drawn  between  a  several  and  an  exclusive  fishery. 
In  earlier  times  the  word  "several"  was  used  to  denote  the  right, 
but  in  later  years  "exclusive"  has  become  a  more  popular  term  for 
describing  the  right.  A  common  fishery  is  distinguished  from  a 
several  or  exclusive  fishery  by  the  number  of  persons  who  have  a 
right  to  resort  to  the  place  for  fishing;  a  common  fishery  is  not 
exclusive  to  one,  but  is  open  to  a  number  of  persons,  generally  to 
the  public.  Attempts  have  been  made  to  distinguish  between  a  free 
fishery  and  a  common  fishery,  but  not  with  marked  success,  and 
they  are  usually  considered  equivalent  rights.* 

6.  Fishery  as  Property  Right. — The  right  to  fish  at  a  certain 
place  is  a  property  right,**  constitutionally  protected  from  confisca- 
tory legislation,'*  and  is  not  a  mere  privilege  or  immunity."  It 
is  not  personal  property  but  is  an  interest  in  real  estate  in  the  nature 
of  an  incorporeal  hereditament."    As  such,  the  right  is  one  which 

5.  Mott  V.  Underwood,  148  N.  Y.       9.  Notes:  60  L.R.A.  499;  40  L.R.A. 
463,  42  N.  E.  1048,  51  A.  S.  R.  711,  32    (N.S.)  302. 

L.R.A.  270.  10.  State  v.  Leavitt,  105  Me.  76,  72 

6.  Hume  v.  Ropue  River  Packing  Atl.  875,  26  L.K.A.(N.S.)   799.     See 
Co..  51  Ore.  2.S7,  a'i  Pac.  391,  92  Pac.  also  Damon  v.  Hawaii,  194  U.  S.  154. 
1065,  96  Pac.  865, 131  A.  S.  R.  732,  31  24  S.  Ct.  617,  48  U.  S.  (L;  ed.)  916. 
L.R.A.(N.S.)  396.  Note:  Ann.  Cas.  1914B  .545. 

Note:  60  L.R.A.  491.  11.  Holvoke  Water-Power  Co.  v.  Lv- 

7.  Maleomson   v.   O'Dea,   10  H.   L.    man,  15  Wall.  500,  21  U.  S.  (L.  ed.) 
Cas.  593.  9  Jur.  N.  S.  1135,  9  L.  T.   133. 

N.  S.  93,  12  W.  R.  178,  12  Eng.  Rnl.       12.  McCready  v.  Virginia,  94  U.  S. 
CaH.  169.  391,  24  U.  S.  (L.  ed.)  248;  State  v. 

Note :  60  L.R.A.  499.  Leavitt.  105  Me.  76,.  72  Atl.  875.  26 

See  also  infra,  par.  7.  L.R.A.(N.S.)  799. 

8.  Moulton  V.  Libbey,  37  Me.  472,       13.  Hume  v.  Rogue  River  Packing 
59  Am.  Dee.  57.  '  Co.,  51  Ore.  237,  83  Pac.  391,  92  Pac. 
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requires  a  writing  for  its  creation,^^  and  one  which  will  support 
an  action  of  trespass.'*  The  right  to  take  fish  from  the  private 
waters  of  another  is  not  an  ea^ment  in  the  lands  of  the  latter,  for 
two  reasons.**  In  the  first  place,  the  owner  of  a  fishery  derives  t 
profit  therefrom,  and  a  profit  from  the  land  is  contrary  to  the  legal 
conception  of  an  easement.*^  Secondly,  an  easement  imports  two 
estates,  a  servient  on  which  the  easement  is  imposed,  and  a  dominant 
for  whose  benefit  it  is  imposed;  and  in  the  case  of  a  fishery  then 
is  no  dominant  estate.  A  fishery  is  not  even  to  be  placed  in  thtt 
category  of  real  estate  interests  known  as  easements  in  gross.**  A 
fishery,  nevertheless,  is  an  interest  in  real  estate,  it  being  classified 
aa  a  profit  k  prendre.**  An  easement  in  gross  is  not  generally  to 
assignable  or  inheritable  right,  but  a  fishery  escapes  this  inability 
of  transfer  by  its  classification  as  a  profit  a  prendre.  Thus,  it  n 
held  that  the  owner  of  a  fishery  may  transfer  the  same  and  that 
it  may  be  inherited  by  his  heirs.**  This  is  especially  so  with  ref- 
erence to  several  fisheries  in  navigable  waters.  Id  England  such 
rights  have  survived  for  centuries,  being  passed  along  by  grant  or 
inheritance.  A  right  to  fish  in  a  brook  or  private  pond,  not  append- 
ant to  any  estate,  which  the  grantee  enjoys  with  the  owner  of  th« 
water,  is  held  to  be  a  mere  personal  right  which  is  neither  assign- 
able nor  inheritable.*  A  tenant  in  common  of  a  right  of  fishery 
may,  without  regaining  possession  thereof  by  entry  or  otherwise, 

1066,  96  Pac.  866,  131  A.  S.  R.  732,  17.  Albright  v.  Cortright,  64  N.  J. 

31  L.B.A.(N.S.)  396.  L-  330,  46  AtL  634,  81  A.  S.  R.  504, 

Notes:   60  L.B.A.  491;   Ann.   Gas.  48  L.R.A.  616. 
1914B  548.  ^'-  Tinicum  Pushing  Co.  v.  Carter, 

14.  Malcomaon  v.  O'Dea,  10  H.  L.  ^  P*-  St.  21, 100  Am.  Dec.  597.  And 
Caa.  593,  9  Jar.  N.  S.  1135,  9  L.  T.  ^.  Easments,  vol.  9,  pp.  736,  739. 

N.  S.  93,  12  W.  R.  178, 12  Eng.  Rul.  ^*fi  «.  .  „  ,,  --  .  .  oo«  so 
p«.    i«o  »  -o  19   state  v.  Mallory,  73  Ark.  236, 83 

w«i.  A-^  r..  101 AR  UR  S.  W.  955,  3  Arm.  Cas.  852,  67  L.R.A. 

Note :  Ann.  Cas.  1914B  545  773  ^^y^^^  ^  g,^^  ^o^iity  Lake  « 

15.  Note:  40  L.R.A.(N.a)  303.  p^  Commission,  71  N.  J.  Li  303,  57 
Compare  Ann.  Caa.  1914B  545  note,  j^^i  393^  jog  A.  S.  B.  748, 2  Ana.  Caa. 
See  also  infra,  par.  25.  43,  69  LJI.A.  768;  Hume  v.  Bogne 

16.  SUte  V.  MaUoiy,  73  Ark.  236,  83  River  Packing  Co.,  61  Or^  237, 83  Pa«. 
S.  W.  955,  3  Ann.  Cas.  852,  67  L.R.A.  391,  92  Pao.  1065,  96  Pma.  865, 131  A. 
773;  Albright  v.  Cortright,  64  N.  J.  S.  R.  732,  31  LJRJi..(N.S.)  396;  Tini- 
L.  330,  45  Atl.  634,  81  A.  S.  R.  504,  cnm  Pishing  Co.  v.  Carter,  61  Pa.  St 
48  L.R.A.  616;  Hume  v.  Rogue  River  21, 100  Am.  Dec.  597. 

Packing  Co.,  51  Ore.  237,  83  Pac  391,  Notes:   60  LJLA.  489;   40  L.RA. 

92  Pac.  1065,  96  Pac.  865,  131  A.  S.  (N.S.)  303;  Ann.  Cas.  1914B  645. 

R.  732,  31  L.R.A.(N.S.)  396;  Tinicum  And  see  EAsmowTS,  vol.  9,  p.  744 

Fishing  Co.  v.  Carter,  61  Pa.  St.  21,  et  seq. 

100  Am.  Dee.  597.  20.  Tinicum  Fishing  Co.  v.  GaHM^ 

Notes:   60  L.R.A.  499;   Aun.  Cas.  61  Pa.  St.  21, 100  Am.  Dee.  697. 

1914B  546.  1.  Note :  131  A.  8.  R.  76L 
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maintain  a'n  action  against  his  cotenant  for  depriving  him  of  his 
right.* 

7.  Ownership  of  Soil. — One  may  have  a  several  or  exclusive  right 
to  fish  at  a  certain  point  without  any  interest  in  the  soil  under 
the  waters.'  So,  too,  one  person  may  own  certain  waters  without 
any  interest  in  the  soil;  in  such  a  case  the  fishing  privileges  pre- 
sumptively follow  the  ownership  of  the  waters.*  By  express  language, 
the  owner  of  land  covered  by  water  may  convey  fishing  privileges 
in  the  water  and  reserve  to  himself  the  title  to  all  the  soil.*  But 
where  the  terms  of  the  grant  are  not  shown,  the  presumption  exists 
that  the  owner  of  a  several  fishery  is  also  the  owner  of  the  soil.* 
This  rule  applies  with  greater  force  where  the  water  is  not  public 
or  navigable,'  but  it  is  also  held  that  th»  owner  of  a  several  fishery 
on  the  foreshore  of  the  sea  between  high  and  low  water  is  presump- 
tively the  owner  of  the  freehold  of  that  part  of  the  shore.*  The 
presumption  that  the  owner  of  a  several  fishery  is  the  owner  of  the 
soil  may  materially  assist  in  overcoming  the  presumption  that  a 
riparian  owner  has  title  to  the  center  of  a  stream.*  And,  conversely 
speaking,  the  owner  of  the  soil  is  presumptively  the  owner  of  the 
right  to  fish  in  the  waters  thereover,  for,  in  the  absence  of  language 
indicating  a  contrary  intention,  a  lawful  grant  of  land  covered  by 
water  includes  the  water  and  the 'right  to  fish  therein.**  In  such 
a  case,  it  is  perhaps  not  correct  to  say  that  there  is  a  right  of  fish- 
ery, because,  if  the  soil  and  the  fishing  privileges  belong  to  the  same 
person,  the  fishing  rights  are  identified  in  the  estate  of  inheritance 
and  are  not  separable.** 

in.  Right  to  Fish  in  Public  Waters 

8.  Prior  to  Magna  Chaxta. — ^The  right  of  the  public  to  fish  in 
public  waters  prior  to  the  extortion  of  Magna  Charta  from  King 
John  is  not  clear.  Some  authorities  take  the  view  that  even  before 
this  time  all  the  subjects  of  the  king  had  a  common  right  of  fishing 

2.  Dnncan  t.  Sylvester,  24  Me.  482,  6.  Attorney-General  t.  Emerson 
41  Am.  Dec.  400.  [1891]  A.  C.  649,  61  L.  J.  Q.  B.  79,  65 

3.  Tinicum  Fishing  Co.  ▼.  Carter,  61  L.  T.  N.  S.  564,  23  Eng.  Rul.  Cas.  739. 
Pa.  St.  21, 100  Am.  Dec.  597 ;  Malcom-  Notes:  60  L.R.A.  493;  40  L.R.A. 
son  V.  O'Dea,  10  H.  L.  Cas.  593,  9  Jnr.    (N.S.)  304. 

N.  S.  1135,  9  L.  T.  N.  S.  93, 12  W.  R.  7.  Note:  40  L.R.A.(N.S.)  306. 

178,12  Eng.  Rul.  Cas.  169;  Attorney-  8.  Attorney-General     v.     Emerson, 

General  v.  Emerson  [1891]  A.  C.  649,  [1891]  A.  C.  649,  61  L.  J.  Q.  B.  79, 

61  L.  J.  Q.  B.  79,  65  L.  T.  N.  S.  564,  65  L.  T.  N.  S.  564,  23  Eng.  BnL  Ca» 

23  Eng.  Rul.  Cas.  739.  739. 

Notes:   60  L.R.A.   493;   Ann.   Cas.  9.  Notes:  6O1L.R.A.  493;  40  LJt.A. 

1914B  545.  (N.S.)  305. 

4.  Notes:  131  A.  S.  R.  755;  3  Ann.  10.  Note:  60  L.R.A.  «L 
Cas.  861.  11.  Note:  60  LJI.A.  491. 

5.  Koto:  60L.R.A.  493. 
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in  the  sea,  in  all  bays,  coves,  branches  and  arms  of  the -sea  where 
the  tide  ebbed  and  flowed ;  *•  and  it  is  claimed  that  some  of  the 
earlier  kings  infringed  this  public  right  by  granting  exclusive  fish- 
eries in  parts  of  the  public  waters,  and  that  such  oppression  was 
one  of  the  matters  which  was  sought  to  be  remedied  by  Magna 
Charta.^'  But  the  Great  Charter  fails  to  mention  in  definite  lan- 
guage the  change  sought  with  reference  to  several  fisheries,  and  this 
failure  has  caused  doubt  to  be  oast  on  the  correctness  of  this  view, 
and  the  opinion  is  expressed  by  other  authorities  that  prior  to  Magna 
Charta  and  for  some  time  thereafter,  the  fish  in  the  public  waters 
within  the  jurisdiction  of  the  country  were  the  private  property 
of  the  sovereign,  «uid  that  he  could  at  his  will  grant  several  fisheries 
therein.**  In  recent  years  ^the  English  courts  have  taken  the  posi- 
tion that  the  crown  had  the  authority  to  grant  several  fisheries 
before  Magna  Charta,  but  that  that  charter  forbade  the  subsequent 
granting  of  such  rights.**  All  fisheries  which  were  made  several 
to  the  exclusion  of  the  public  by  act  of  the  crown  not  later  than 
the  reign  of  Henry  II  were  left  untouched  by  Magna  Charta.** 

9.  English  View  after  Magna  Charta. — Whatever  the  origin  of 
the  rule  may  be,*'-  in  the  course  of  time  it  became  firmly  established 
that  the  crown  held  the  fishery  rights  in  the  public  waters  as  a 
trust  for  the  benefit  of  the  English  people,**  and  as  trustee  it  could 
not  convey  such  rights  so  as  to  give  one  person  an  exclusive  right 
of  fishery  at  a  given  point.  While  the  ownership  of  the  land  beneath 
the  navigable  waters  remained  the  prerogative  of  the  king,  and  was 
subject  to  his  grant,  it  was  held  that  this  right  was  not  inconsistent 
with  the  public  right  of  fishing  in  the  waters,**  and  that  the  grantee 
took  the  soil  subject  to  the  fishing  rights  of  the  general  public.** 
But  the  regulation  or  abridgment  of  public  rights  is  within  the  power 

12.  Moulton  v.  libbey,  37  Me.  472,  N.  S.  93,  12  W.  R.  178,  12  Eng.  Rnl. 

59  Am.  Dec.  57;  Weston  v.  Sampson,  Cas.  169. 

8  Cush.  (Mass.)  347,  54  Am.  Dec.  764:  16.  Arnold  v.  Mundy,  «  N.  J.  L.  1, 

Arnold  v.  Mundy,  6  N.  J.  L.  1,  10  10  Am.  Dec.  356 ;  Malcomaon  v.  O'Dea, 

Am.  Dec.  366;  Tinicum  Fiflhing  Co.  v.  10  H.  L.  Cas.  593,  9  Jur.  N.  S.  1135, 

Carter,  61  Pa.  St.  21,  100  Am.  Dec.  9  L.  T.  N.  S.  93,  12  W.  R.  178,  12 

597;  Payne  v.  Providence  Gas  Co.,  31  Eng.  Rul.  Cas.  169. 

R.  I.  295,  77  Atl.  145,  Ann.  Cas.  1912B  17.  See  snpra,  par.  8. 

65.  18.  State  v.  Leavitt,  105  Me.  76,  72 

Note:  21  Ann.  Cas.  779.  Atl.  875,  26  L.R.A.(N.S.)  799;  Carter 

18.  Parker  v.  People,  111  111.  581,  v.  Murcot,  4  Burr.  2162,  12  Eng.  Rul. 

53  Am.  Rep.  643;  Arnold  v.  Mundy,  Cas.  165. 

6  N.  J.  L.  1, 10  Am.  Dec.  366.  19.  Weston    t.    Sampson,    8    Cusb. 

Note:  21  Ann.  Cas.  779.  (Mass.)  347,  54  Am.  Dee.  764. 

14.  Rogers  v.  Jones,  1  Wend.   (N.  20.  Moulton  v.  Libbey,  37  Me.  472. 
Y.)  237,  19  Am.  Dec.  493.  59  Am.  Dec.  57;  State  t.  Leavitt,  105 

Note:  60  L.R.A.  481,  487,  489.  Me.  76,  72  Atl.  875,  26  L.R.A.(N.S.) 

15.  Malcomaon  v.  O'Dea,  10  H.  L.    799;    Weston   v.    Sampson,   8    Cush. 
Cas.  593,  9  Jur.  N.  S.  1135,  9  L.  T.    (Mass.)  347,  54  Am.  Dec.  764. 
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f 
of  Paxliament,  and  thus  the  power  of  granting  exclusive  fishery  rights 
in  arms  of  the  sea,  which  was  lost  to  the  crown,  became  vested  in 
Parliament^  Until  evidence  is  adduced  showing  an  exclusive  right 
in  one  person,  it  is  presumed  that  a  fishery  in  navigable  waters  is 
common  to  aU  the  people.*  But  an  exclusive  right  may  be  shown 
by  a  grant  from  Parliament;  by  a  grant  from  the  crown  anterior 
to  the  signing  of  Magna  Charta;  or  by  an  exclusive  use  such  as 
will  entiUe  the  user  to  a  right  by  prescription.'  If  a  several  fish- 
ery is  acquired  by  a  subject  in  a  lawful  manner  and  such  right  there- 
after reverts  to  or  becomes  merged  in  the  prerogatives  of  the  crown, 
it  may  be  granted  by  the  crown  to  a  subject.* 

10.  Rale  In  United  States. — Upon  winning  their  independence, 
the  people  of  the.  several  states  acquired,  as  a  general  proposition, 
all  Uie  powers  of  Parliament  together  with  the  prerogatives  of  the 
English  sovereign,*  and  except  so  far  as  rights  of  regulation  were 
given  to  the  federal  government  by  the  United  States  constitution, 
the  sovereignty  over  tide  waters  within  the  jurisdiction  of  the  several 
original  states  remained  in  such  states.  Waters  surrounding  terri- 
tory acquired  by  the  United  States  with  the  rights  of  fishery  therein 
pass  to  the  federal  government,  in  trust,  however,  for  the  benefit 
of  the  people  of  the  state  to  be  subsequently  created  out  of  such 
territory,  and  before  the  formation  of  a  new  state  the  federal  gov- 
ernment has  the  right  to  dispose  of  rights  in  the  public  waters.* 
It  may  by  grant  convey  a  right  of  fishery  to  a  priviate  person;  or 
by  a  treaty  with  some  tribe  of  Indians  give  the  members  of  such 
tribe  fishing  privileges  in  the  public  waters.'  But,  subject  to  such 
grants  as  may  have  been  made  by  the  United  States,  the  fishing 
privileges  vest  in  the  new  state  at  its  creation  for  the  benefit  of 
the  inhabitants  thereof.     In  this  way,  Hae  rights  of  fishery  in  the 

1.  State  T.  Leavitt,  106  Me.  76,  72  10  U.  S.  (L.  ed.)  997;  Shively  v.  Bowl- 

Atl.  876,  26  L.R.A.(N.S.)  799;  West-  by,  152  U.  S.  1,  14  S.  Ct  548,  38  V 

on  V.  Sampson,  8  CoBh.  (Mass.)  347,  S.  (L.  ed.)  331;  State  t.  Leavitt,  106 

54  Am.  Dec.  764;  Payne  v.  Providence  Me.  76,  72  Atl.  875,  26  L,RA.(N.S.) 

Oas  Co.,  31  R.  t.  296,  77  Atl.  145,  Ann.  799;  Com.  v.  Hilton,  174  Mass.  29,  64 

Cas.  1912B  65.  N.  B.  362,  45  L.R.A.  475;  Arnold  v. 

Notes:  60  LJl.A.  484,  490;  21  Ann.  Mundy,  6  N.  J.  L.  1, 10  Am.  Dee.  356; 

Cas.  780.  Hume  v.  Rogue  River  Packing  Co.,  61 

8.  Carter  v.  Mnioot,  4  Burr.  2162,  Ore.  237,  83  Pae.  391,  92  Pac.  1065, 

12  Eng.  RnL  Cas.  165;  Malcomson  v.  96  Pac.  866,  131  A.   S.  R.  732,  31 

OTea,  10  H.  L.  Cas.  593,  9  Jnr.  N.  S.  L.RA.(N.S.)    396;   Payne   v.   Provi- 

1135,  9  L.  T.  N.  S.  93, 12  W.  R.  178,  denoe  Gas  Co.,  31  R.  I.  295,  77  AtL 

12  Eng.  Rul.  Caa.  169.  146,  Ann.  Cas.  1912B  66. 

3.  See  infra,  par.  13.  Note:  60  LJI.A.  484. 

4.  Dnke     of     Northumberland     ▼.  S.  Shively  t.  Bowlby,  162  U.  S.  1, 
Hongbton,  L.  B.  6  Exeh.  127,  39  L.  14  8.  Ct.  648,  38  U.  S.  (L.  ed.)  331. 
J.  Exch.  66, 22  L.  T.  N.  S.  491, 18  W.  7.  United  States  ▼.  Winans,  198  U. 
JR.  495, 12  Eng.  Rnl.  Caa.  184.  S.  371,  25  S.  a.  662,  49  U.  S.  (L.  ed.) 

5.  Martin  ▼.  Waddell,  16  Pet  367,  1089. 
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sea,  within  the  original  thirteen  states  and  also  within  those  later 
admitted  to  the  Union,  becanie  vested,  not  in  the  federal  govern- 
ment, but  in  the  several  states  for  the  benefit  of  their  peoples.^ 
The  people  of  a  state  can  renounce  their  common  fishing  privileges 
at  a  given  place  in  the  public  waters  of  the  state  in  favor  of  a 
single  person  by  granting  to  such  person  an  exclusive  right  of  fish- 
ery at  such  place,*  and,  unless  constitutional  provisions  require  a 
different  view,  it  xb  generally  held  that  the  legislative  representatives 
of  the  people  may  legally  grant  such  an  exclusive  privilege.^"  But 
it  is  asserted  in  some  jurisdictions  that  the  power  of  the  legislature 
is  merely  that  of  regulating  the  fisheries  and  that  it  has  no  author- 
ity to  grant  an  exclusive  right  to  an  individual.**  However  this 
may  be,  it  is  clear  that,  in  the  absence  of  any  prescriptive  right  or 
any  grant  or  regulation  by  the  state,  there  exists  in  the  general  public 
a  common  right  to  fish  in  all  the  arms  of  the  sea  and  other  pubUc 
waters  of  the  state,**  and  riparian  owners  along  a  navigable  water, 
merely  as  such,  have  no  prior  or  exclusive  rights  of  fishing  in  such 
water.*'     Prima  facie,  the  people  have  a  common  right  of  fishery 


8.  McCready  v.  Virginia,  94  U.  S. 
391,  24  U.  S.  (L.  ed.)  248;  Shively  v. 
Bowlby,  152  U.  S.  1, 14  S.  Ct.  548,  38 
U.  S.  (L.  ed.)  331. 

9.  State  v.  Leavitt,  105  Me.  76,  72 
Atl.  875,  26  LJRA.(N.S.)  799;  Payne 
V.  Providence  Gas  Co.,  31  R.  I.  295, 
77  Atl.  l45,  Ann.  Cas.  1912B  65. 

10.  Lowndes  v.  Huntington,  153  U. 
S.  1,  14  S.  Ct.  758,  38  U.  S.  (L.  ed.) 
615;  Phipps  ▼.  SUte,  22  Md.  380,  85 
Am.  Dec.  654;  Payne  v.  Providence 
Gas  Co.,  31  R.  I.  295, 77  Atl.  145,  Ann. 
Cas.  1912B  65. 

Notes:  131  A.  S.  R.  760;  60  L.R.A. 
484,  490;  21  Ann.  Cas.  780. 

11.  Arnold  v.  Mundy,  6  N.  J.  L.  1, 
10  Am.  Dec.  356;  Tinicum  Fishing  Co. 
V.  Carter,  61  Pa.  St.  21,  100  Am.  Dec. 
597.  See  also  Slingerland  v.  Interna- 
tional Contracting  Co.,  169  N.  Y.  60, 
61  N.  E.  995,  56  L.R.A.  494. 

12.  Weston  v.  Sampson,  8  Cnsh. 
(Mass.)  347,  54  Am.  Dec.  764;  Com. 
V.  Hilton,  174  Mass.  29,  54  N.  E.  362, 
45  L.R.A.  475;  Arnold  v.  Mundy,  6  N. 
J.  L.  1,  10  Am.  Dec.  356;  Lansing  v. 
Smith,  4  Wend.  (N.  T.)  9,  21  Am. 
Dee.  89;  Slingerland  v.  International 
Contracting  Co.,  169  N.  Y.  60,  61  N. 
E.  995,  56  L.R.A.  494;  Rea  v.  Hamp- 
ton, 101  N.  C.  51,  7  S.  E.  649,  9  A.  S. 


R.  21;  Tinicnm  Fishing  Co.  t.  Carter, 
61  Pa.  St.  21, 100  Am.  Deo.  597;  Allen 
v.  AUen,  19  R.  I.  114,  32  Atl.  166,  61 
A.  S.  R.  738,  30  L.R.A.  497;  Payne  v. 
Providence  Gas.  Co.,  31  R.  I.  295,  7? 
Atl.  145,  Ann.  Cas.  1912B  65;  Gustaf- 
son  V.  State,  40  Tex.  Crim.  67,  45  8. 
W.  717,  48  S.  W.  518,  43  L.R.A.  615; 
New  England  Trout  &  Salmon  Club 
v.  Mather,  68  Vt  338,  35  Atl.  323,  33 
L.R.A.  569;  Morris  v.  Graham,  16 
Wash.  343,  47  Pao.  752,  58  A.  S.  R. 
33;  Wright  v.  Mulvaney,  78  Wis.  89, 
46  N.  W.  1045,  23  A.  S.  R.  393  and 
note,  9  L.R,A.  807;  Willow  River  Club 
V.  Wade,  100  Wis.  86,  76  N.  W.  273, 
42  L.R.A.  305. 

Notes:  13  A.  S.  R.  417;  53  A.  S.  R. 
293;  60  L.R.Ai  484;  21  Ann.  Cas.  777. 

13.  Collins  V.  Benbury,  25  N.  C.  277, 
38  Am.  Dee.  722;  Hume  v.  Rogue 
River  Packing  Co.,  51  Ore.  237,  83 
Pac  391,  92  Pac.  1065,  96  Pac.  865, 
131  A.  S.  R.  732,  31  L.R.A.(N.S.) 
396;  Carson  v.  Blazer,  2  Bin.  (Pa.) 
475,  4  Am.  Dec.  463;  Tinicum  Fishing 
Co.  V.  Carter,  61  Pa.  St.  21,  100  Am. 
Dec.  597;  Willow  River  Club  v.  Wade, 
100  Wis.  86,  76  N.  W.  273,  42  L.R.A. 
305;  Wyatt  v.  Attorney-General  of 
Quebec  [1911]  A.  C.  (Eng.)  4^9,  21 
Ann.  Cas.  774. 
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in  public  waters,  and  the  burden  is  on  one  asserting  an  exclusive 
right  to  show  the  authority  for  his  right.** 

11.  Acquisition  of  Exclusive  Right  by  Grant. — ^In  England,  as  is 
stated  above,^*  the  soil  under  navigable  waters  is  vested  in  the  crown, 
but  the  allowance  of  exclusive  or  several  rights  of  fishery  is  within 
the  control  of  Parliament,  and  if  the  king  exercises  his  prerogative 
by  granting  the  soil,  the  grantee  takes  tide  subject  to  the  right  of 
the  public  to  fish  in  the  waters.  For  these  reasons,  colonial  char- 
ters granted  by  the  English  rulers,  though  conveying  the  soil  under 
navigable  waters,  are  generally  construed  as  not  conveying  exclusive 
rights  of  fishing  therein,  but  the  grantee  of  the  charter  is  held  to 
take  title  to  the  waters  in  trust  for  the  common  right  of  navigation 
and  fishing.**  But  owing  to  the  difference  of  opinion  as  to  whether 
Magna  Charta  divested  the  crown  of  the  power  to  grant  fisheries,*' 
colonial  grants  by  the  king  have  been  held  to  convey  to  the  grantees 
the  fishing  rights  in  the  waters.*"  Though  it  be  thought  that  a 
king  would  have  the  legal  power  to  deprive  his  subjects  of  the 
common  right  of  fisheries,  yet  a  construction  of  a  grant  which  would 
allow  the  crown  to  destroy  or  diminish  a  common  right  of  that 
nature  is  to  be  rejected,  unless  such  intention  be  so  clearly,  and 
fully  expressed  that  the  grant  is  incapable  of  any  other  reasonable 
construction.*"  In  the  same  way,  assuming  the  power  of  a  state 
legislature  to  grant  a  several  right  of  fishery,  a  statute  will  not  be 
construed  to  grant  a  privilege  so  repugnant  to  the  common  rights 
of  the  people  unless  its  language  clearly  requires  such  a  construc- 
tion.*" In  the  United  States,  the  right  of  ownership  of  the  soil  and 
right  of  fishing  in  the  waters  thereover  are  not  necessarily  coextensive. 
The  state  generally  has  power  to  grant  either  right,  but  it  may 
convey  merely  the  soil  without  an  exclusive  right  of  fishery;  and, 
in  such  a  case,  the  grantee  takes  the  soil  subject  to  the  piscatory 
rights  of  the  public  until  such  time  aa  he  builds  a  wharf  or  other 
structure  on  the  soil  which  will  exclude  the  public.*     Until  the 

Note:  131  A.  S.  B.  755.  20.  Hume  ▼.  Rogue  River  Paddng 

14.  Collins  V.  Benbniy,  25  N.  C.  Co.,  61  Ore.  237,  83  Pac.  391,  92  Pae. 

277,  38  Am.  Deo.  722.  1065,  96  Pac.  865,  131  A.  S.  R.  732, 

Notes:  16  Am.  Rep.  56;  60  LJIA.  31  L.R.A.(N.S.)  396. 

482.  Note:  60  L.R.A.  484. 

16.  See  snpra,  par.  9.  1.  Parker  v.  Cntler  Milldam  Co.,  20 

16.  Monlton  v.Uhhey,  S7  Me.  472,  Me.  353,  37  Am.  Dee.  56;  Monlton  v. 
59  Am.  Dec,  67.  Labbey,  37  Me.  472,  59  Am.  Deo.  67; 

Note:  60  L.BA.  489.  State  v.  Leavitt,  105  Me.  76,  72  Atl. 

17.  See  snpra,  par.  8.  875,  26  L.R.A.(N.S.)  799;  Weston  v. 

18.  Rogers  v.  Jones,  1  Wend.  (N.  Sampson,  8  Cosh.  (Mass.)  347,  54  Am. 
r.)  237,  19  Am.  Dec.  493.  Dec.  764;  Hmne  v.  Rogue  River  Pack- 

19.  Martin  v.  Waddell,  16  Pet.  367,  ing  Co.,  51  Ore.  287,  83  Pao.  391,  02 
10  U.  S.  (L.  ed.)  997;  Moulton  r.  Pac.  1065,  96  Pac.  865,  131  A.  S.  R. 
libbey,  37  Me.  472,  59  Am-  Dec  67.  732,  31  L.R.A.(N.S.)  396. 

Note:  60  L.R.A.  484,  489.  Note:  21  Ann.  Cas.  777. 
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soil  is  built  on  or  occupied  by  the  owner  so  as  to  exclude  boats  and 
vessels,  the  right  of  the  public  to  use  the  water  is  not  taken  away; 
the  public  may  use  it  for  navigaticoi,  smd  may  anchor  on  it  and  fish 
on  it;  and,  by  so  doing,  no  trespass  is  committed  and  the  owner 
is  not  disseized.*  As  a  general  proposition,  a  claim  of  an  exclusive 
right  to  fish  in  a  certain  part  of  navigable  waters  must  be  based  on 
some  statutory  enactment  of  the  state  having  jurisdiction  over  such 
waters,*  though  if  the  right  is  one  which  may  be  granted,  a  legal 
grant  may  be  presumed  from  a  prescriptive  user.*  If  a  statute  pre- 
scribes certain  acts  to  be  done  by  the  owner  to  establish  his  fishery, 
such  acts  must  be  done,  and  the  burden  is  on  the  one  claiming  the 
fishery  to  show  compliance  with  the  statute.' 

12.  Constitutional  Objections  to  Ezclu^ve  Grants. — While  the  law- 
making bodies  of  the  several  states,  in  the 'absence  of  constitutional 
provisions  affecting  the  question,  have  generally  been  held  to  have 
the  power  of  granting  exclusive  rights  of  fisheries  in  the  public 
waters  within  the  jurisdiction  of  the  state,*  grants  of  this  nature 
are  not  favored,  and  in  some  jurisdictions  have  been  found  to  be 
in  conflict  with  the  constitution.  Thus  it  has  been  held  that  an 
exclusive  right  to  fish  at  a  given  point  in  effect  constitutes  a  monop- 
oly and  is  in  conflict  with  a  constitutional  provision  that  no  law  shall 
be  passed  granting  to  any  citizen  privileges  or  immimities  which 
upon  the  same  terms  shall  not  legally  belong  to  all  citizens.'  A 
statute,  however,  which  authorizes  a  citizen  of  a  county  bordering 
on  the  waters  of  the  state  to  locate  and  appropriate  with  the  water? 
thereof  an  area  not  exceeding  one  acre  for  the  purpose  of  depositing 
and  bedding  oysters  on  certain  conditions,  has  been  conskued  as 
not  granting  a  several  right  of  fishery,  and  therefore  not  uncon- 
stitutional.* 

13.  Acquisition  of  EzclusiTe  Right  by  Prescription  or  Custom. — 
In  those  jurisdictions  where  the  state  is  permitted  to  grant  a  several 
right  of  fishery  to  an  individual,*  such  a  right  may  be  established 
by  prescription  or  adverse  user.**  The  theory  of  prescriptive  rights, 
however,  presumes  the  existence  of  a  grant  which  has  become  lost 

2.  Weston  v.  Sampson,  8  Cosh.  8.  Phipps  y.  State,  22  Md.  380,  85 
(Mass.)  347,  54  Am.  Dec.  764.  Am.  Dec.  654. 

3.  Tinieam  Fishing  Co.  v.   Carter,       9.  See  supra,  par.  10. 

61  Pa.  St.  21, 100  Am.  Dec.  597.  10.  Chalker  v.  Dickinson,  1  Conn. 

4.  See  infra,  par.  13.  382,  6  Am.  Dec.  250;  Carter  v.  Murcot, 

5.  Tinicum  Fishing  Co.  v.  Carter,  4  Burr.  2162,  12  Eng.  Rul.  Gas.  166; 
61  Pa.  St.  21, 100  Am.  Dec  597.  Malcomson  v.  CDea,  10  H.  L.  Cas. 

6.  See  supra,  par.  10.  593,  9  Jnr.  N.  S.  1135,  9  L.  T.  N.  8. 

7.  Hume  v.  Rogue  River  Packing  93,  12  W.  R.  178,  12  Eng.  Rul.  Cas. 
Co.,  51  Ore.  237,  83  Pac.  391,  92  Pac.  169;  Duke  of  Northumberland  v. 
1065,  96  Pac.  865,  131  A.  S.  R.  732,  Houghton,  L.  R.  5  Exch.  127,  39  L. 
31  LJl.A.(N.S.)  396.  J.  Exch.  66,  22  L.  T.  N.  S.  491.  18 
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through  lapse  oF  time;**  and  if  the  right  could  not  have  been 
procured  by  grant,  a  grant  cannot  be  presumed  and  user  will  confer 
no  exclusive  rights.**  To  establish  a  prescriptive  right  to  a  several 
fishery  at  a  certain  place  in  public  waters,  it  is  necessary  that  the 
claimant  of  such  a  right  exercise  an  exclusive  use  of  the  fishing  at 
the  place  in  question,*'  and  the  exercise  in  public  waters  of  the 
right  of  fishery  by  an  owner  of  adjoining  lauds  in  such  a  manner 
as  does  not  necessarily  prevent  others  from  exercising  the  same  right, 
will  not  ripen  into  an  exclusive  fishery.**  Fishing  in  a  navigable 
water  is  merely*  the  exercise  of  a  right  which,  prima  facie,  belongs 
to  all  citizens  and  affords  no  ground  for  the  presumption  of  an 
exclusive  grant.  To  establish  his  prescriptive  title,  the  claimant 
must  take  exclusive  possession  of  the  fishing  place  by  an  inclosure 
of  the  soil  covered  by  the  waters,  or  by  the  use  of  fixed  appliances 
such  as  weirs,  traps,  etc.,  but  where  one  has  acquired  a  several  right 
of  fishery  either  by  grant  or  prescription,  the  right  is  not  deemed 
lost  because  the  public  have  frequently  violated  the  right  and  taken 
fish  from  the  place.**  Ordinarily  an  upland  owner  will  not  acquire 
an  exclusive  right  of  fishery  merely  by  clearing  out  and  occupying 
a  fishing  place ;  *•  but  in  a  state  where  grants  of  exclusive  fisheries 
are  permissible,  a  statute  may  confer  an  exclusive  right  to  fish  on  a 
person  who  clears  out  a  fishing  place  in  the  bed  of  a  navigable  water 


W.  R.  495,  12  Eng.  Rnl.  Cas.  184; 
Neill  V.  Duke  of  Devonshire,  8  App. 
Cas.  135,  31  W.  R.  622,  23  Eng.  Rul. 
Cas.  755. 

'  Notes:'  39  A.  S.  R.  407;  131  A.  8. 
R.  760;  14  L.R.A.  386;  21  Ann.  Gas. 
781. 

See  generally,  Adveesb  Possession, 
vol.  1,  p.  740. 

11.  Hume  V.  Ropue  River  Packing 
Co..  51  Ore.  237,  83  Pac.  391,  92  Pac 
10()5,  96  Pac.  865,  131  A.  S.  R.  732, 
31  L.R.A.(N.S.)  396. 

12.  Sellers  v.  SoUers,  77  Md.  148, 
26  Atl.  188,  39.  A,  S.  R.  404,  20  LJt.A. 
94;;  Slingerland  v.  International  Con- 
tracting Co.,  169  N.  Y.  60,  61  N.  E. 
995,  56  L.RJV..  494;  Oollins  v.  Ben- 
bnry,  27  N.  C.  118,  42  Am.  Dec  155; 
Hume  v.  Rogue  River  Packing  Co.,  61 
Ore.  237,  83  Pac.  391,  92  Pac.  1065, 
96  Pac.  865, 131  A.  S.  R.  732  and  note, 
31  L.R.A.(N.S.)  396;  Tinieum  Piah- 
ing  Co.  V.  Carter,  61  Pa.  St.  21,  100 
Am.  Dec  597. 

Notes:  76  A.  S.  R.  485;  14  L.RA. 
386;  21  Ann.  Cas.  780. 

13.  Cbalkcr  v.  Dickinson,  1  Conn. 


382,  6  Am.  Dec.  250;  Delaware  &  M. 
R.  Co.  V.  Stump,  8  GiU  &  J.  (Md.) 
479,  29  Am.  Dec.  561;  Collins  ▼.  Ben- 
bury,  27  N.  C.  118,  42  Am.  Dec.  155; 
Hume  V.  Rogue  River  Packing  Co.,  51 
Ore.  237,  83  Pac.  391,  92  Pac  1065. 
96  Pac.  866, 131  A.  S.  R.  732  and  note, 
31  L.R.A.(N.S.)  396.  And  see  gen- 
erally, AOVZRSE  POSSBSSION,  Vol.  1,  p. 

702. 

14.  Delaware  &  M.  R.  Co.  v.  Stump, 
8  GilL  &  J.  (Md.)  479,  29  Am.  Dec. 
561;  CoUina  v.  Benbliry,  27  N.  C.  118, 
42  Am.  Dec  165;,  Hume  v.  Rogue 
River  Packing  Co.,  51  Ore.  237,  83 
Pac  391,  92  Pac  1065,  96  Pac.  865, 
131  A.  S.  R.  732  and  note,  31  L.R.A. 
(N.S.)  396. 

15.  Neill  V.  Duke  of  Devonshire,  8 
App.  Cas.  135,  31  W.  R.  622,  23  Eng. 
Rul.  Cas.  755. 

16.  Collins  V.  Benbury,  27  N.  C.  118, 
42  Am.  Dec  165;  Hume  v.  Rogue 
River  Packing  Co,  51  Ore  237,  83 
Pac  391,  92  P  a.  1065,  96  Pac  865. 
131  A,  8.  R.  732  and  note,  31  L.R.A. 
(N.S.)  396. 

Note:  21  Ana.  Cas.  78L 
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and  continues  to  occupy  it.*'  Prima  facie,  the  people  have  a  com- 
mon right  of  fishing  in  public  waters,**  and  the  burden  is  on  one 
claiming  an  exclusive  right  by  prescription  to  show  the  facts  giving 
him  such  right.*'  Fishermen's  customs  will  not  give  one  a  leg;al 
several  right  of  fishery.™  Thus,  a  custom  among  the  fishermen  in 
a  certain  vicinity  to  tiie  effect  that  a  shore  owner  has  the  exclusive 
right  to  fish  to  the  middle  of  a  navigable  stream  opposite  his  land 
is  unavailable  as  a  means  of  acquiring  a  several  fishery  within  the 
limits  prescribed,  though  he  has  cleared  out  a  fishing  place  in  the 
bed  of  the  stream.* 

14.  Use  of  Shore. — ^The  owner  of  upland  adjoining  navigable 
waters  clearly  has  a  right  of  way  to  deep  water  for  purposes  of  fish- 
ing, and  may  land  his  nete,  and  make  other  uses  of  the  tide  lands.* 
His  right  to  take  fish  from  the  waters  is  a  right  which  he  enjoys 
as  a  member  of  the  public,  but  the  use  of  the  shore  is  a  right  vested 
in  him  by  reason  of  his  ownership  of  the  land.*  As  to  that  part 
of  the  shore  which  is  above  the  high  water  mark,  the  right  of  the 
owner  is  exclusive.*  The  fact  that  all  the  members  of  the  public 
have  a  common  right  of  fishing  in  waters  in  front  of  his  premises 
gives  them  no  right  to  trespass  on  his  lands,*  and  no  legislature 
can  take  the  property  of  the  adjoining  owner  and  authorize  a  fisher- 
man to  cross  private  premises  in  order  to  reach  a  public  fishing 
place.*  While  the  right  to  use  the  shore  in  connection  with  fish- 
ing in  public  waters  may  be  acquired  either  by  grant  or  prescrip- 
tion,' mere  occasional  trespasses  on  the  shore  for  fishing  purpo.'>es 
will  not  give  one  a  prescriptive  right  to  use  the  shore  against  the 
will  of  the  owner,*  and  one  having  fishing  rights  cannot  acquire 
by  prescription  the  right  to  erect  a  temporary  fishing  hut  on  tha 
shore.'  The  general  public,  having  fishing  rights  in  tide  waters, 
may  however  use  the  soil  between  the  high  and  low  water  mark 

17.  Note:  131  A.  S.  R.  761.  Co.,  51  Ore.  237,  83  Pac.  391,  92  Pac. 

18.  See  Bnpra,  par.  10.  1065,  96  Pac.  865,  131  A.  S.  R.  732, 

19.  Chalker  v.  Dickinson,  1  Conn.   31  L.R.A.(N.S.)  396. 

382,  6  Am.  Dec.  250;  Carter  v.  Mur-  Notes:  131  A.  S.  R.  762;  41  L.R.A. 

cot,  4  Burr.  2162,  12  Eng.  RoL  Caa.  268. 

166.  5.  Cortelyou  v.  VanBrandt,  2  Johns. 

Note:  14  L.R.A.  386.  (N.  T.)  357,  3  Am.  Dee.  439. 

20.  Note:  21  Ann.  Cas.  781.  6.  New  England   Trout  &  Salmon 

1.  Hume  y.  Rogue   River  Packing   Club  v.  Mather,  68  Vt  338,  35  Atl. 
Co.,  51  Ore.  237,  83  Pac.  391,  92  Pac.   323,  33  L.R.A.  569. 

1065,  96  Pac.  865, 131  A.  S.  R.  732,  31  Note :  41  L.R. A.  268. 

L.R.A.(N.S.)     396.      See    generaUy,  7.  Note:  41  L.R.A.  268. 

Usages  and  Customs.  8.  Tinicum  Fishing  Co.  v.  Carter,  81 

2.  Note:  131  A.  S.  R.  762.  Pa.  St.  21,  100  Am.  Dec.  597. 

8.  Stevens  v.  Patterson  &  N.  R.  Co.,       9.  Cortelyou  v.  VanBrundt,  2  Johns. 
34  N.  J.  L.  532,  3  Am.  Rep.  269.  (N.  Y.)  357,  3  Am.  Dec.  439. 

4.  Hume  v.  Rogue  River  Packing 
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for  the  purpose  of  landing  nets  and  for  other  uses  in  aid  of  the 
fishing  rights." 

15.  Waters  beyond  Territorial  Limits  of  State. — The  right  to  fish 
on  the  high  seas  beyond  the  territorial  limits  of  sovereign  powers 
is  common  to  all  mankind,  and  cannot  be  annulled  by  the  decree 
of  any  government.  It  has  often  been  a  matter  of  controversy  how 
far  a  nation  has  a  right  to  control  the  fisheries  on  its  seacoast^ 
and  in  the  bays  and  arms  of  the  sea  within  its  territory;  but  the 
limits  of  this  right  are  now  generally  conceded  to  be  a  marine  league 
from  the  coast  in  the  open  sea;  and  bays  wholly  within  the  terri* 
tory  of  a  nation,  the  headlands  of  which  are  not  more  than  six 
geographical  miles  apart,  are  regarded  as  a  part  of  the  territory  of 
the  nation  in  which  they  lie.** 

16.  Navigable  Streams. — ^In  accordance  with  the  general  rules 
announced  in  the  preceding  sections,  there  is  no  dispute  but  that 
the  public  have  a  prima  facie  right  to  fish  in  all  navigable  streams, 
the  same  as  they  have  in  other  public  waters.**  Nor  is  there  any 
dilute  as  to  the  general  rule  that  the  right  to  fish  in  non-navigable 
streams  is  in  the  riparian  proprietors.**  The  difficulty  is  to  deter- 
mine whether  a  particular  stream  shall  be  classified  as  "navigable" 
or  "non-navigable."  According  to  the  common  rule  of  England, 
the  criterion  of  navigability  was  whether  the  tide  ebbed  and  flowed 
in  the  stream.**  This  test,  while  perhaps  proper  in  the  case  of 
the  short  rivers  in  that  country,  was  found  tmsuitable  to  determine 
the  charact^  of  the  groat  rivers  on  the  American  continent,  and  a 
more  reasonable  rule  has  been  adopted  in  most  states  to  the  effect 
that  navigability  is  a  question  of  fact  and  that  navigability  in  fact 
is  navigability  in  law  though  the  tide  does  not  ebb  and  flow  in  the 
stream.**  The  improvement  of  a  river  so  as  to  change  it  from 
the  non-navigable  to  the  navigable  class  of  waters,  though  such  a 
change  may  afford  the  public  an  easement  of  navigation  along  the 
stream,  does  not  give  the  public  a  common  right  of  fishery  in  the 

10.  Note:  131  A.  8.  B.  762.  ter,  61  Pa.  St.  21,  100  Am.  Dec.  697; 

11.  Com.  V.  Manchester,  152  ICaas.  Diana  Shooting  Clnb  v.  Hosting,  156 
230,  25  N.  E.  113,  23  A.  S.  B.  820,  9  Wis.  261,  145  N.  W.  816,  Ann.  Caa. 
L.R.A.  236,  affirmed  139  U.  S.  240,  1915C  U48. 

11  S.  Ct.  559,  35  U.  S.  (L.  ed.)  159;  Notes:  13  A.  S.  B.  418;  21  Ann. 

Hogg  V.  Becrman,  41  Ohio  St.  81,  62  Cas.  777. 

Am.  Rep.  71.  See  also  snpra,  par.  10. 

Note :  60  L.R. A.  483.  IS.  See  infra,  par.  19. 

12.  Chalker  v.  Dickinson,  1  Conn.  14.  Notes:  131  A.  S.  B.  767;  42 
382,  6  Am.  Dec.  250;  Parker  v.  Cut-  L.R.A.  305.    See  also  Waters. 

ler  Milklam  Co.,  20  Me.  353,  37  Am.       15.  Carson  v.  Blazer,  2  Bin.   (Pa.) 
Dec.   56;    Com.   v.    Chapin,    5    Pick.   475, 4  Am.  Dec.  463. 
(Mass.)  199, 16  Am.  Dec.  386;  Carson       Notes:  131  A.  S.  B.  767;  42  liBUL 
V.  Blazer,  2  Bin.    (Pa.)    475,  4  Am.    316. 
Dec.  463 ;  Tinicum  Fishing  Co.  v.  Car-       See  also  Watbss. 
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water.**  There  is  no  necessary  connection  between  a  common  right 
of  fishing  and  a  common  right  of  navigation;  the  public  easement 
of  navigation  does  not  of  itself  sust^  a  common  right  of  fishing 
in  the  waters.  The  right  of  the  public  to  fish  and  the  right  to 
navigate  are  separate  and  distinct.  One  has  no  more  right  to  catch 
fish  as  an  incident  of  navigation,  than  has  a  traveler  on  a  public 
road  to  shoot  game,  cut  grass,  or  dig  minerals  in  the  highway.*' 
Though  prima  facie  no  one  has  a  several  fishery  on  a  navigable 
stream,  yet  such  a  privilege  may,  as  a  general  proposition,  be  acquired 
by  a  grant  from  the  state,*'  or  by  prescription.** 

17.  Lakes  and  Ponds. — ^Under  the  common  law  system  of  navi- 
gable waters,  the  public  right  of  fishery  existed  only  in  those  waten 
in  which  the  tide  ebbed  and  flowed.**  Where  the  tide  ebbed  and 
flowed,  the  soil  beneath  the  water  was  vested  in  the  crown,  and  the 
rights  of  fishing  and  navigation  were  enjoyed  by  the  public  in 
common;  but  where  the  tide  did  not  ebb  and  flow,  the  soil  beneath 
the  water  was  generally  vested  in  the  riparian  owner  and  such  owner 
had  the  exclusive  rights  of  fishery  and  navigation.  These  rules 
were  applied  to  inland  lakes  and  ponds,  and  it  is  the  present  view 
of  the  English  courts  that  in  such  waters  there  is  no  right  of  fish- 
ing common  to  the  public*  The  size  of  the  lake  did  not  affect 
the  rule,  for  the  failure  of  the  largest  lake  to  have  any  appreciable 
tide  stamped  it  as  the  private  property  of  the  surrounding  owners.* 
But  the  lakes  of  Great  Britain  are  not  comparable  in  size  to  the 
lakes  of  America,  and  it  would  be  an  absurdity  to  claim  that  the 
Great  Lakes  of  America  are  not  navigable  waters.  In  the  United 
States,  it  is  only  the  small  lakes  and  ponds  which  are  closed  to  public 
fishing;'  and  in  the  larger  lakes  the  public  have  a  common  right 
of  fishery.*  Even  in  the  case  of  smaller  bodies,  if  the  title  to  the 
soil  beneath  the  waters  remains  in  the  state,  the  public  may  have 
a  common  fishery.*  The  right  of  the  public  to  fish  in  lakes  or  ponds 
may,  however,  as  in  the  case  of  tide  waters,  be  lost  by  a  sovereign 

16.  Scholte  V.  Warren,  218  111.  108,  2.  Lincoln  v.  Davia,  53  Mich.  375, 
75  N.  E.  783,  13  L.R.A.(N.S.)  745.  19  N.  W.  103,  51  Am.  Rep.  116. 

17.  Schnlte  v.  Warren,  218  HI.  108,  Note:  60  L.R.A.  512. 
75  N.  E.  783, 13  L.R.A.(N.S.)  745.  S.  See  infra,  par.  19. 

Note:  131  A.  8.  R.  758.  4.  Conant  v.  Jordan,  107  Me.  227, 

18.  See  supra,  par.  11.  77  Atl.  938,  31  L.R.A.(N.S.)  434  and 

19.  See  supra,  par.  13.  note;  Lincoln  v.  Davis,  53  Mich.  375, 

20.  See  supra,  par.  16.  19  N.  W.  103,  51  Am.  R^.  116;  StaU 
1.  Hardin  v.  Jordan,  140  U.  8.  371,    ▼.  Franklin  Falls  Co.,  49  N.  H.  240,  6 

11  8.  Ct.  808,  838,  35  U.  S.  (L.  ed.)  Am.  R«p.  513;  Kuehn  v.  City  of  Mil- 

428;  Conant  v.  Jordan,  107  Me.  227,  waukee,  83  Wis.  583,  53  N.  W.  912, 

77   Atl.   938,   31   L.R.A.(N.S.)    434;  18  L.R.A.  553. 

Lincoln  r.  Davis,  53  Mich.  375,  19  N.  Notes:  38  Am.  Rep.  265;  60  L.R.A. 

W.  103,  51  Am.  Rep.  116.  613. 

Note:  60  L.R.A.  512.  6.  Note:  60  L.R.A.  513 

1030 


Digitized  by  LjOOQ IC 


11  R.  C.  L.  FISH  AND  FISHEKIKS  $  18 

grant  of  a  several  fishery,*  or  by  prescription.'  If,  by  reason  of  an 
earthquake,  a  large  area  of  private  lands  is  lowered  so  as  to  become 
a  lake  of  such  size  that  it  is  classified  as  a  navigable  lake,  the  ownei» 
of  the  land  do  not  lose  their  rights  to  the  soil.  They  have  an 
exclusive  right  of  fishery  within  their  boundaries,  though  they  would 
have  no  right  to  prevent  the  free  movement  of  the  fish;  but  over 
lands  owned  by  the  state  at  the  time  of  the  earthquake,  the  public 
has  a  common  right  of  fishery.' 

18.  Shellfish. — The  rules  mentioned  above  as  to  the  fishery  rights 
in  public  waters  are  usually  held  to  apply  to  shellfish  as  well  as 
other  fish.*  Thus  the  right  to  gather  oysters  from  the  bed  of  an 
arm  of  the  sea  is  generally  vested  in  the  public  and  no  one  ac- 
quires an  exclusive  right  to  cultivate  oysters  in  such  a  place  with- 
out a  grant  from  the  state. ^^  An  oystery  is  regarded  as  a  particular 
species  of  fishing  and  is  included  in  a  right  of  fishery.*^  And,  in 
the  same  way,  the  pubUc  have  a  common  right  to  dig  clams  from 
the  soil  of  public  waters,  unless  the  state  has  given  an  exclusive 
franchise  for  such  purpose  to  particular  persons.^*  Thus  one  may 
dig  clams  along  the  ^ore  of  the  sea  between  the  high  and  low 
water  marks,  though  it  disturbs  the  right  of  the  upland  proprietor 
to  the  grass  or  sedge  growing  along  the  shore.^'  Though  one  can- 
not obtain  an  exclusive  right  to  a  shellfishery  without  permission 
of  the  state,  it  is  sometimes  held  that  he  may  acquire  title  to  specific 
oysters  or  clams  by  planting  and  cultivating  them,**  but  by  the 
cultivation  of  privately  owned  shellfish  one  cannot  interfere  with 
the  right  of  the  genersd  public  to  take  oysters  or  clams  from  natural 
beds,*'  and  a  citizen  who,  in  taking  clams  from  a  natural  bed, 
injures  oysters  planted  thereon  without  authority  from  the  state, 
is  not  liable  to  the  owner  of  the  oysters  for  such  injuries,  provided 
he  acts  with   due  care  and  doee  no  unnecessary  damage  to  the 

6.  See  supra,  par.  11.  69  Am.  Dec.  57;  Weston  v.  Sampson, 

7.  See  supra,  par.  13.  8  Cnsh.  (Mass.)  347,  54  Am.  Dee.  764; 

8.  State  V.  West  Tennessee  Land  Packard  v.  Ryder,  144  Mass.  440, 11  N. 
Co.,  127  Tenn.  575,  158  S.  W.  746,  E.  578,  59  Am.  Rep.  101;  Brown  v.  De- 
Ann.  Cas.  1914B  1043.  Groff,  50  N.  J.  L.  409,  14  Atl.  219,  7 

9.  Parker  v.  Cutler  Milldam  Co.,  20  A.  S.  R.  794;  Allen  v.  Allen,  19  R.  I. 
Me.  353,  37  Am.  Dec.  56;  Moulton  v.  114,  32  Atl.  166,  61  A.  S.  R.  738  and 
Libbey,  37  Me.  472,  59  Am.  Dec.  57;   note,  30  L.RJL.  497. 

State  v.  Leavitt,  105  Me.  76,  72  Atl.       Note:  60  L.R-A.  616. 
875,  26  L.R.A.(N.S.)  799;  Com.  v.  Hil-       13.  Allen  v.  Allen,  19  R.  I.  114,  32 
ton,  174  Mass.  29,  54  N.  E.  362,  45  Atl.  166,  61  A.  S.  R.  738,  30  L.R.A. 
L.R.A.  475.  497. 

Note:  60  L.R.A.  616.  14.  See  supra,  par.  4. 

10.  Note:  60  L.R.A.  516.  16.  Brown  v.  DeGrofl,  50  N.  J.  L. 

11.  Moulton  v.  Libbey,  37  Me.  472,  409, 14  Atl.  219,  7  A.  S.  R.  794. 
69  Am.  Dec.  57.  Note:  58  A.  S.  R.  36. 

12.  Moulton  V.  Libbey,  S7  Me.  472, 
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oysters.**  In  most  jurisdictions,  tlie  state  is  permitted  to  convey 
or  lease  clam  or  oyster  beds  to  private  individuals;*'  and,  where 
such  practice  is  permitted,  the  grantee  or  lessee  may  acquire  an 
exclusive  right  to  plant  and  cultivate  shellfish  on  the  bed,  and 
others  may  be  enjoined  from  interfering  with  such  bed.*^  An  implied 
license  from  the  state  to  use  land  for  oyster  cultivation  is  subject 
to  revocation,  and  may  be  revoked  by  a  notice  served  upon  the  licensee 
by  one  to  whom  the  state  has  ceded  its  rights.**  In  some  of  the 
coast  states,  statutes  have  been  passed  permitting  riparian  owners 
along  the  sea  to  use  exclusively  certain  areas  of  the  waters  for  the 
cultivation  of  oysters,**  and  such  statutes  are  generally  held  valid 
and  the  owners  of  oysters  planted  pursuant  thereto  will  be  protected 
in  their  ownership.*  Ab  in  the  case  of  other  fisheries,*  the  circum- 
stances may  be  such  as  to  permit  one  to  obtain  by  prescription  a 
several  fishery  in  shellfish,  but  in  such  case  the  possession  must 
be  adverse  and  exclusive,*  and  the  mere  fact  that  a  person  has  been 
accustomed  for  many  years  to  dig  clams  on  a  certain  flat  between 
the  high  and  low  water  marks  is  no  evidence  of  any  exclusive  right 
at  that  place.* 

IV.  Right  to  Fish  in  Private  Waters 

19.  In  General. — ^A  wide  difference  exists  between  the  right  to 
fish  in  private  waters  and  the  right  to  fish  in  public  waters.  As 
already  seen,  piscatorial  rights  in  public  waters  are  vested  in  the 
public  until  an  exclusive  right  is  acquired  by  an  individual,*  but 
in  private  waters  the  exclusive  rights  of  fishing  belong  to  the  owners 
of  the  soil  beneath  the  waters.*    When  a  conveyance  is  made  of 

16.  Brown  v.  DeGroff,  50  N.  J.  L.  Phipps  v.  State,  22  Md.  380,  86  Am. 
409, 14  Atl.  219,  7  A.  S.  R.  794.  Dec.  654. 

17.  McCready  v.  Virginia,  94  U.  S.       2.  See  supra,  par.  13. 

391,  24  U.  S.   (L.  ed.)   248 ;  Phipps  8.  Lowndes  v.  Huntington,  153  U.  8. 

V.   State,  22  Md.  380,  85  Am.   Dec  1, 14  S.  Ct.  758,  38  U.  S.  (L.  ed.)  615. 

654;  Payne  v.  Providence  Gas.  Co.,  31  4.  Moulton  v.  Libbey,  37  Me.  472, 59 

R.  I.  295,  77  Atl.  145,  Ann.  Cas.  1912B  Am.  Deo.  57. 

65;  Sequim  Bay  Canning  Co.  v.  Bugge,  Note:  60  L.R.A.  521. 

49  Wash.  127,  94  Pac.  922,  16  Ann.  5.  See  supra,  par.  10. 

Cas.  196  and  note.  6.  Turner  v.  Hebron,  61  Conn.  175^ 

18.  Sequim  Bay  Canning  Co.  ▼.  22  Atl.  951,  14  L.R.A.  386;  Beckmaa 
Bugge,  49  Wash.  127,  94  Pac.  922, 16  v.  Kreamer,  43  111.  447,  92  Am.  Dec 
Ann.  Cas.  196  and  note.  146;  State  v.  Roberts,  59  N.  H.  256,  47 

19.  Lowndes  v.  Huntington,  153  U.  Am.  Rep.  199;  Albright  v.  Sn.sscx 
S.  1,  14  S.  Ct.  758,  38  U.  S.  (L.  ed.)  County  Lake  and  Park  Commission,  71 
615.  N.  J.  L.  303,  57  Atl.  398, 108  A.  8.  R. 

20.  Newport  News  Shipbuilding  &  749,  2  Ann.  Cas.  48,  69  L.R.A.  768; 
Dry  Dock  Co.  v.  Jones,  105  Va.  603,  54  Hooker  v.  Cummings,  20  Johns.  (N. 
S.  E.  314,  6  L.R.A. (N.S.)  247.  Y.)  90, 11  Am.  Dec  249;  State  v.  Ther- 

1.  Cain  V.  Simonson  (Ala.)  39  So.  iault,  70  Vt.  617,  41  Atl.  1030,  67  A. 
671,   3   L.R.A.(N.S.)    205   and   note;    S.  R.  605,  43  L.R.A.  290. 
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land  bounded  by  a  non-navigable  stream,  unless  the  grant  requires 
a  different  construction,  the  center  of  the  stream  is  deemed  the 
boundary  line,'  and  where  such  is  the  case,  each  riparian  owner 
has  the  right  to  an  exclusive  fishery  on  his  own  side  to  the  center 
of  the  stream.*  If  one  owns  the  land  on  both  sides  of  the  stream, 
ordinarily  the  title  to  the  bed  of  the  stream  is  vested  in  him,  and 
he  has  the  sole  privilege  of  fishing  in  that  portion  of  the  stream 
within  his  lands.*  As  to  lakes  and  ponds,  the  larger  ones  in  the 
United  States  are  held  to  be  vested  in  the  public  for  navigation 
and  fishing  purposes ;  ^*  but  the  smaller  ones  are  considered  private 
waters,  and  the  soil  and  the  fishing  rights  generally  belong  to  the 
riparian  proprietors.**  The  soil  beneath  a  private  water  may  how- 
ever belong  to  one  not  the  riparian  owner,  and  in  such  a  case  the 
latter  has  no  fishing  rights  in  the  water.**  If  the  United  States 
or  a  state  owns  the  title  to  the  soil  beneath  an  inland  lake  or  non- 
navigable  stream,  the  members  of  the  public  have  a  common  right 
of  fishing;  the  riparian  owners  have  no  exclusive  use  of  the  waters, 
though  they  have  to  the  banks.**  The  fact  that  a  private  stream  has 
been  stocked  by  the  state  does  not  give  others  than  riparian  propri- 
etors any  right  to  take  fish  from  the  water.  The  public  benefited 
by  the  stocking  are  the  landowners  along  the  stream.**  Even  if 
the  stocking  of  the  stream  by  the  state  were  thought  to  give  the 
public  a  license  to  catch  the  fish  therefrom,  they  would  have  no 
right  to  pass  over  the  riparian  owner's  premises  to  get  to  the  stream.** 
Nor  can  any  legislative  fiat  confer  such  a  right  on  another;  for 

Notes:  13  A.  S.  B.  420;  81  A.  S.  B.  Pac.  239,  83  A.  S.  B.  821,  54  L.R.A. 

511;  131  A.  S.  B.  752;  60  L.B.A.  484;  178. 

3  Ann.  Caa.  860.  Notes:  131  A.  S.  R.  752;  60  L.B.A. 

7.  See  BOOMDABIKS,  vol.  4,  p.  85  et  485 ;  3  Ann.  Cas.  860. 
■eq.  10.  See^upra,  pax.  17. 

8.  Beckman  v.  Kreamer,  43  HI.  447,  11.  Turner  v.  Hebron,  61  Conn.  175, 
92  Am.  Dec.  146;  Com.  v.  Chapin,  5  22  Atl.  951, 14  L.B.A.  336;  Beckman  v. 
Pick.  (Mass.)  199,  16  Am.  Dec  386;  Kreamer,  43  111.  447,  92  Am.  Dec.  146; 
Hooker  v.  Cummings,  20  Johns.  (N.  Marsh  v.  Colby,  39  Mich.  626,  33  Am. 
Y.)  90,  11  Am.  Dec.  249;  Carter  ▼.  ?«P^t^^/  State  v.  Boberts,  59  N.  H. 
Murcot,.4  Burr.  2162,  12  Eng.  Rul.  ^Jf^Lf  ?3  SVr  420;  60  L..R.A. 

48?1iT'  fi^  l-J-m''  ''  '^•^•^'   '''^•'li^-b.?^'NS:  47  Ohio  St.  336. 
1:  Sc'cki^v!  S^ei,  43  m  447,  f.i'.SZ  ''  ^^  '^  ""■  ''''  '  '^''■^• 

^ir^il^i^  ^  ^'  ®-  l^^  ^^  h^-^  116  Cal.  397,  48  Pac.  374,  58  A.  S.  R. 
(N.S.)  745;  Waters  v.  Lilley,  4  Pick.  133,  39  L.B.A.  581. 
(Mass.)  145,  16  Am.  Dec.  333;  Beach  14.  Beach  v.  Morgan,  67  N.  H.  529. 
V.  Morgan,  67  N.  H.  529,  41  Atl.  349,  4I  Atl.  349,  68  A.  S.  B.  692. 
68  A.  S.  B.  692;  People  v.  Piatt,  17  16.  Albright  v.  Cortright,  64  N.  J. 
Johns.  (N.  Y.)  195,  8  Am.  Dec.  382;  L.  330,  45  Atl.  634,  81  A.  S.  B.  504,  48 
Griflfith  V.  Holman,  23  Wash.  347,  63   L.B.A.  616. 
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any  attempt  on  the  part  of  the  legislature  to  give  one  a  right  of 
passage  over  the  lands  of  another  calls  into  force  the  constitutional 
provision  forbidding  the  taking  of  lands  without  due  process  of  law." 

20.  Limitations  on  Riparian  Owner's  Rights. — ^Every  person  is 
required  to  use  and  enjoy  his  own  property,  however  absolute  and 
unqualified  his  title,  so  ttiat  his  use  of  it  shall  not  operate  injuri- 
ously to  others  having  an  equal  right  to  the  enjoynaent  of  tiieir 
property.  Accordingly,  while  a  riparian  owner  has  the  excluslTe 
right  of  fishery  upon  his  own  land,  he  must  so  exercise  that  right 
as  not  to  injure  others  in  the  enjoyment  of  a  right  upon  their 
lands,  either  above  or  below.*'    One  riparian  landowner  is  not  the 

,  owner  of  the  fish  swimming  in  the  stream.     The  fish,  until  re- 

duced to  the  actual  possession  of  the  proprietor,  belong  to  the  people 
j  of  the  state,  and  he  must  not  obstruct  their  passage  to  his  neigh- 

i  bor's  waters.**     A  landowner  may,  however,  cut  a  new  channel 

for  a  stream  of  public  water  across  his  property,  and  convert  the 
old  channel  into  fish  ponds  and  hatcheries,  maintain  screens  to 
prevent  the  fish  from  passing  between  the  ponds  and  the  new  chan- 
nel, and  divert  water  from  the  stream  to  supply  the  ponds,  returning 
it  to  the  stream  again  before  it  leaves  his  land,  although  the  old 
stream  was  a  natural  feeding  and  spawning  ground  for  fish.**  One 
landowner  is  not  permitted  to  destroy  fish  which  he  does  not  take.** 
For  example,  one  riparian  owner  will  not  be  permitted  to  pollute 
the  water  to  the  injury  of  the  fishing  rights  of  a  lower  proprietpr.' 
Another  limitation  on  the  riparian  owner's  rights  is  the  power  of 
regulation  which  the  state  may  exercise  over  the  taking  of  fish 
either  in  private  or  public  waters.* 

21.  Acquisition  of  Right  by  Other  than  Riparian  Owner. — The 
ownership  of  the  soil  and  that  of  the  fishing  privileges  are  not  neces- 
sarily coextensive.  Though  the  law  presumes  that  they  are  vested 
in  the  same  person,  nevertheless  the  law  permits  their  separation.* 
Thus,  the  owner  of  soil  covered  by  private  waters  may  grant  to 

16.  Hartman  v.  Tresise,  36  Colo.  146,   Pao.  352,  27  LJl.A,(N.S.)  1138. 

84  Pac.  685,  4  L.R.A.(N.S.)  872;  New  20.  People  v.  Truekeo  Lambcr  Co., 

England  Trout  &  Sahnon  Club  v.  Ma-  116  Cal.  397,  48  Pac.  374,  58  A.  S.  R. 

tier,  68  Vt  338,  35  Atl.  323,  33  L.R.A.  183,  39  L.R.A.  581. 

569.  Notes:   60  L.R.A.  508;   33  LJI.A. 

Notes:  131  A.  S.  R.  753;  41  L.RJ^.  (N.S.)  74. 

268.  1.  People  v.  Truckee  Lumber  Co., 

See  CoKSTrnmoNAL  Law,  vol.  6,  p.  116  Cal.  397,  48  Pac.  374,  58  A.  S.  R. 

472  et  seq.  183,  39  L.R.A.  581;  Hodges  v.  Pine 

17.  Com,  v.  Chapin,  5  Pick.  (Mass.)  Product  Co.,  135  Oa.  134,  68  S.  E. 
199,  16  Am.  Dec.  386;  Griffith  v.  Hoi-  1107,  21  Ann.  Cas.  1052,  33  L.R.A. 
man,  23  Wash.  347,  63  Pac.  239,  83  (N.S.)  74  and  note. 

A.  8.  R.  821,  54  L.R.A.  178.  Note:  Ann.  Cas.  1914B  548. 

18.  See  supra,  par.  3.  2.  See  infra,  par.  28. 

19.  State  v..  Barker,  37  Utah  345, 108       8.  See  supra,  par.  7. 
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^another  a  free  or  an  exclusive  right  of  fishing  in  such  waters ;  * 
or  he  may  convey  the  land  and  reserve  to  himself  the  right  of  fishing." 
The  right  to  take  fish  from  the  private  waters  of  another  may  be 
acquired  by  prescription ;  *  but  occasional  trespasses,  though  con- 
tinued for  many  years,  will  not  form  a  basis  for  a  prescriptive 
right'  Moreover,  each  claimant  to  such  prescriptive  right  must 
acquire  it  for  himself,  and  the  public,  as  such,  cannot  secure  the 
right  to  fish  in  the  waters  by  virtue  of  the  acts  of  some  of  its  mem- 
bers in  taking  fish  therefrom  for  a  long  period  of  time.^  Nor  can 
the  public  in  general  acquire  the  right  by  dedication,'  condemna- 
tion,***  legislative  act,**  or  by  a  change  in  the  water  so  that  it 
becomes  navigable  to  the  public.*'  The  right  to  enter  the  private 
lands  of  another  and  take  fish  from  his  waters  is  a  right  which 
cannot  be  acquired  by  custom.  Though  the  public  has  customarily 
resorted  to  such  waters  for  time  immemorial  and  taken  fish  there- 
from without  objection,  a  member  of  the  public,  solely  as  such, 
cannot  continue  to  do  so  after  the  owner  has  protested.*' 

4.  Tomer  v.  Hebron,  61  Conn.  175,  N.  E.  686,  21  A.  8.  R.  828,  8  L.R.A. 

22  AtL  951,  14  L.R.A:  386;  Beckman  578. 

T.  Kreamer,  43  IIL  447,  92  Am.  Dee.  Note:  131  A.  8.  B.  761. 

146;    Lakeman    t.    Butler,    17    Pick.  10.  Albright  v.  Sussex  County  Lake 

(Mass.)  436,  28  Am.  Dec.  311.  and  Park  Commission,  71  N.  J.  L.  303, 

Notes:  40  L.R.A.  393;   60   L.R.A.  57  Atl.  398,  108  A.  S.  R.  749,  2  Ann. 

495;  Ann.  Cas.  1914B546.  Caa.  48,  69  L.R.A.  768.    And  see  gen- 

6.  Beckman  v.  Ereamer,  43  111.  447,  erally,  Euinent  Doiiain,  vol.  10,  p. 

92  Am.  Dec.  146.  32. 

Note:  60  L.R.A.  495.  11.  Hartman   v.   Tresise,   36   Colo. 

6.  Melvin  v.  Wbiting,  10  Pick.  146,  84  Pac.  685,  4L.B.A.(N.S.)  872. 
(Mass.)  295,  20  Am.  Dec.  524.  12.  See  snpra,  par.  16, 17. 

Note :  60  LJIA.  497.  IS.  Waters  v.  Lilley,  4  Pick.  (Mass.) 

7.  Beach  v.  Morgan,  67  N.  H.  529,  145,  16  Am.  Dec.  333;  Beach  v.  Mor- 
41  AtL  349,  68  A.  S.  R.  692.  gan,  67  N,  H,  529,  41  Atl.  349,  68  A. 

Note:  60  L.R.A.  497.  S.  R.  692;  Cobb  v.  Davenport,  33  N. 

8.  Turner  ▼.  Hebron,  61  Conn.  175,  J.  L.  223,  97  Am.  Dec.  718;  Albright 
22  AU.  951,  14  L.R.A.  386  and  note;  v.  Cortright,  64  N.  J.  L.  330,  45  Atl. 
Albright  v.  Cortright,  64  N,  J.  L.  330,  634,  81  A.  S.  R.  504,  48  L.R.A.  616; 
45  Atl.  634,  81  A.  S.  R.  504, 48  L.R.A.  Albright  ▼.  Sussex  County  Lake  & 
616.  Park  Commission,  71  N.  J.  L.  303,  57 

Notes:  131  A.  S.  R.  761;  60  L.R.A.  Atl.  398, 108  A.  S.  R.  749,  2  Ann.  Cas. 

497.  48,  69L.R.A.  768;  Lembeckv.  Nye,  47 

9.  Turner  v.  Hebron,  61  Conn.  175,  Ohio  St.  336,  24  N.  E.  686,  21  A.  S. 
22  Atl.  951,  14  L.R.A.  386;  Cobb  v.  R.  828,  8  L.R.A.  578;  Hume  v.  Rogue 
Davenport,  33  N.  J.  L.  223,  97  Am.  River  Packing  Co.,  51  Ore.  237,  83 
Dec.  718;  Albright  v.  Sussex  County  Pao.  391,  92  Pao.  1065,  96  Pac.  865, 
Lake  and  Park  Commission,  71  N.  J.  131  A.  S.  R.  732,  31  L.R.A.(N.S.)  396. 
L.  303,  57  Atl.  398,  2«8  A.  S.  R.  749,  2  Notes:  131  A.  S.  R.  761;  60  L.R.A. 
Ann.  Cas.  48,  69  L.R.A.  768.    See  also  498. 

Lembeck  v.  Nye,  47  Ohio  'St.  336,  24       See  generally.  Usages  and  Customs. 
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V.  Injuby  to  Right  of  Fishbbt 

22.  In  General. — ^The  ezchisdve  hght  to  fish  at  a  certain  place, 
in  either  public  or  private  waters,  is  a  property  right,**  and  an  injury 
to  such  a  right  is  actionable.*'  Though  there  may  be  no  right  of 
action  based  directly  on  an  injury  to  the  fish  in  the  waters,  since 
antil  they  are  reduced  to  actual  possession  they  belong  to  the  state 
and  not  to  the  owner  of  the  fishery,*'  yet  the  lessening  of  the  supply 
of  fish  is  an  injury  to  the  fishery,  and  thus  indirectly  an  injury  to 
the  fish  may  support  an  action  by  the  owner  of  the  fishery.  So,  if 
one  pollutes  the  water,  the  proprietor,  though  he  cannot  recover 
the  value  of  the  fish  thereby  kUled,  may  recover  for  the  injuries 
to  his  fishing  rights.*'  Thus,  a  municipality  may  be  liable  for 
damages  if  it  discharges  sewage  into  waters  and  thereby  causes  inju- 
ries to  a  private  oyster  bed.  And  the  fact  that  the  municipality  is 
authorized  by  the  legislature  to  cast  its  sewage  into  the  water  is 
not  material,  for  the  destruction  of  the  oyster  bed  is  a  taking  of 
property  and  cannot  be  authorized  by  the  legislature  except  upon 
compensation.**  One  member  of  the  public  cannot  generally  com- 
plain of  an  infringement  on  a  public  right  of  fishing;  the  remedy, 
if  any,  is  generally  required  to  be  sought  by  the  state.**  But,  in 
some  cases,  where  a  particular  person  is  especially  injured  in  his 
right  to  take  fish  from  a  common  fishery,  the  law  permits  him  to 
seek  a  remedy  for  his  own  injury.'" 

23.  Confict  between  Right  of  Fishery  and  Right  of  Navigation. — 
A  common  right  of  fishery  in  public  waters,  thou^  superior  to  the 
right  of  a  riparian  owner  to  cut  grass  or  sedge  along  the  foreshore,* 
is  held  and  enjo}Q»d  subject  to  the  right  of  navigation.*    The  reason 

14.  See  supra,  par.  6.  L.R.A.  653. 

15.  Griffith  v.  Holman,  23  Wash.  1.  Allen  v.  Allen,  19  R.  I.  114,  32 
347,  63  Pac  239,  83  A.  S.  R.  821,  54  Atl.  166,  61  A.  S.  R.  738,  30  L.R.A. 
L.R.A.  178.  497. 

Note:  Ann.  Caa.  1914B  548.  2.  Ex  parte  iJailey,  155  Cal.  47'.i,  101 

16.  See  supra,  par.  2.  Pac.  441,  132  A.  8.  R.  95,  31  L.R.A. 

17.  Hodpes  V.  Pine  Product  Co.,  135  (N.S.)  534;  Moulton  v.  libbey,  37  Me. 
Ga.  134,  68  S.  E.  1107,  21  Ann.  Gas.  472,  59  Am.  Dec.  57;  Post  v.  Munn,  4 
1052  and  note,  33  L.R.A.(N.S.)  74.  N.  J.  L.  61,  7  Am.  Dec.  570;  Lewis  v. 

Note:  Ann.  Gas.  1914B  548.  Keeling,  46  N.  G.  299,  62  Am.  Dee. 

18.  Huffmire  v.  Brooklyn,  162  N.  Y.  168;  Cobb  v.  Bennett,  75  Pa.  St.  326, 
584,  57  N.  E.  176,  48  L.R.A.  421.  15  Am.  Rep.  752;  Payne  v.  PioTidence 

19.  Delaware  &  M.  R.  Go.  v.  Stump,  Gas  Co.,  31  R.  1. 296,  77  Atl.  145,  Axm. 
8  Gill  &  J.  (Ifd.)  479,  29  Am.  Dec.  Gas.  1912B  65;  Wright  v.  Mulvaney, 
561;  Kuolin  v.  Milwaukee,  83  Wis.  583,  78  Wis.  89,  46  N.  W.  1045,  23  A.  S. 
53  N.  W.  912, 18  L.R.A.  553.  R.  393,  9  L.R.A.  807  and  note.     Se. 

20.  Brown  v.  DeGroff,  50  N.  J.  L.  also  Williama  v.  Vj  Wilcox,  8  Ad.  &  El. 
409,  14  Atl.  219,  7  A.  S.  R.  794;  Mor-  314,  35  E.  C.  L.  396,  47  Rev.  Rep.  595, 
ris  V.  Graham,  16  Wash.  343,  47  Pac.  26  Eng.  Rvl,  Gas.  427. 

752,  58  A.  S.  R.  33;  Kuehn  v.  Mil-       Notes:  131  A.  S.  R.  762;  60  L.RJV. 
waukee,  83  Wis.  583,  53  N.  W.  912. 18   507;  64  L.R.A.  982;  21  Ann.  Gas.  781. 
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11  R.  C.  L.  PISH  AND  FISHERIES    .  f  23 

for  the  superiority  of  the  right  of  navigation  may  be  found  in  the 
circumstance  that  the  piscatorial  rights  in  the  water  may,  as  & 
general  proposition,  be  exercised  at  numerous  places  in  the  water, 
but  navigation  is  generally  confined  to  certain  definite  localities.  The 
mutual  adjustment  of  the  two  rights  in  order  that  both  may  be 
reasonably  enjoyed,  therefore,  requires  that  in  the  places  available 
for  navigation  the  fishing  rights  be  secondary,*  Another  reason  is 
found  in  the  greater  public  benefit  derived  from  the  navigation.* 
If  the  soil  under  the  waters  is  vested  in  an  individual,  he  may 
build  thereon  a  wharf  or  dock  or  other  structure  which  will  be  an 
aid  to  navigation.'  And  if  the  title  to  the  soil  under  the  water 
is  vested  in  the  state,  it  may  authorize  a  person  to  construct  a  wharf 
or  pier  thereon  in  aid  of  navigation.  Any  damage  thereby  caused 
by  the  fishing  privileges  of  others  is  damnum  absque  injuria.*  One 
of  the  rights  generally  accorded  to  the  upland  owner  along  a  tide 
water  is  the  privilege  of  maintaining  a  wharf  ih.  front  of  his  lands 
between  the  low  and  high  water  mark;  and  there  can  be  no  recov- 
ery if  the  exercise  of  such  right  causes  injury  to  an  oystery  or  other 
fishery.'  So,  too,  if  a  vessel  finds  it  reasonably  necessary  in  the 
course  of  her  navigation  to  run  over  nets  or  other  fishing  apparatus 
in  the  water,  she  may  do  so  with  impunity,'  and  if  a  net  ia  in  her 
course  the  master  is  not  generally  obliged  to  seek  another  course  or 
to  wait  until  the  owner  of  the  net  withdraws  it*  If  nets  are  set 
in  navigable  waters  in  a  permanent  manner  by  means  of  stakes  driven 
in  the  soil  so  as  to  interfere  with  navigation,  they  constitute  a  public 
nuisance ;  *•  and  an  individual  especially  aggrieved  thereby,  such 
as  the  owner  of  adjoining  property  using  the  waters  for  navigation, 
may  procure  an  injunction  to  prevent  the  continuance  of  the  obstruc- 
tion.** One  planting  oysters  on  the  soil  of  navigable  waters  cannot 
complain  of  an  injury  to  the  bed  by  reason  of  dredging  done  under 
the  authority  of  the  federal  government  for  the  improvement  of 
navigation.  One  who  holds  submerged  lands  under  navigable  waters 
and  devotes  them  to  the  cultivation  of  oysters,  takes  the  premises 

S.  Note :  60  L.R.A.  607.  nett,  75  Pa.  St.  326, 15  Am.  Rep.  752. 
«.  Lewis  V.  Keeling,  46  N.  G.  299,       Notes:  131  A.  S.  R.  763;  64  L.R.A. 

62  Am.  Dee.  168.  982. 

5.  Moulton  V.  Libbey,  37  Me.  472,  59  9.  Lewis  t.  Keeling,  46  N.  C.  299, 
Am.  Dec.  57.  62  Am.  Dec.  168. 

Note:  60  L.R.A.  507.  10.  Reybnm  v.  Sawyer,  135  N.  C. 

6.  Tinicum  Fishing  Co.  t.  Caiter,  00  328,  47  S.  E.  761, 102  A.  S.  R.  555,  65 
Pa.  St.  85,  35  Am.  Rep.  632.  L.R.A.  9^. 

7.  Prior  v.  Swarts,  62  Conn.  132,  25  11.  Reybum  v.  Sawyer,  135  N.  C. 
Atl.  308,  36  A.  S.  R.  333,  18  L.RJL.  328,  47  S.  E.  761, 102  A.  S.  R.  555.  65 
668.    See  generally,  Wharves.  LJt.A.  930.     See  also  Slingerland  v. 

8.  Post  V.  Munn,  4  N.  J.  L.  61,  7  International  Contracting  Co.,  169  N. 
Am.  Dec.  570;  Lewis  v.  Keeling,  46  N.  Y.  60,  61  N.  E.  995,  66  LJl.A.  494. 
C.  299,  62  Am.  Dec.  168;  Cobb  v.  Ben-       Note:  68  L.R.A.  847. 
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J  24  PISH  AND  nSHERIES  11  R.  C.  L. 

subject  to  the  control  of  Congress  over  navigation  and  commerce.*' 
If  one  plants  an  oyster  bed  which  interferes  with  navigation  it  may 
constitute  a  nuisance  and  be  abated  the  same  as  other  nuisances ;  ** 
but  one  cannot,  as  an  aid  to  navigation,  appropriate  the  oysters  to 
his  own  use.** 

24.  Unnecessary  Injury  to  Fishery  from  ITayigation. — ^While  the 
right  of  navigation  in  navigable  waters  is  paramount  to  that  of  fish- 
ing, it  is  not  exclusive,  and  navigators  cannot  be  indifferent  to  the 
rights  of  fishermen.  The  right  of  navigation,  though  superior,  does 
not  take  away  the  right  of  fishery;  it  limite  it  only  so  far  as  it 
interferes  with  the  fair,  useful  and  legitimate  exercise  of  the  right 
of  navigation.*'  Though  there  is  no  liability  for  fishing  apparatus 
necessarily  injured  by  a  vessel  in  her  proper  course,**  there  must  be 
no  malice  or  wantonness,  no  unnecessary  damage  or  negligent  destruc- 
tion. The  injury  must  be  justified  by  a  bona  fide  exercise  of  the 
right  of  navigation,'*'  and  navigators  who  unnecessarily,  designedly, 
or  negligently  run  their  boats  or  cast  their  anchors  into  nets,  seines, 
or  other  fishing  apparatus,  may  be  held  liable  for  the  injury.** 
While  a  vessel  proceeding  in  good  faith  is  entitled  to  take  her  course 
in  the  navigation  of  waters  and  hold  it  without  regard  to  the  posi- 
tion of  a  fisherman's  net,*'  it  has  been  held  that  if  the  mariner  ia 
warned  of  the  position  of  the  net  and  is  requested  to  change  his 
course  and  he  can  do  so  without  prejudice  to  the  reasonable  prose- 
cution of  the  voyage,  his  injury  to  the  net  may  be  deemed  unneces- 
sary.*'  When  the  rights  of  navigators  and  fishermen  in  public 
waters  necessarily  conflict,  the  latter  must  yield  to  the  paramount 
rights  of  the  former,  but  a  navigator  may  not  by  his  own  negligence 
unnecessarily  force  the  two  rights  into  conflict,  and  then  claim  the 
benefit  of  the  paramount  right.  Thus  he  may  run  his  vessel  over 
a  net  in  the  nighttime  when  he  cannot  see  it,  or  in  the  da3rtime 
if  he  cannot  avoid  it  without  interfering  with  the  reasonable  prosecu- 
tion of  his  voyage,  or  if  driven  upon  it  by  stress  of  weather;  but 

12.  Newport  News  SUpbuilding  Lewis  v.  Keeling,  46  N.  C.  299,  62  Am. 
etc,  Co.  ▼.  Jones,  105  Va.  503,  54  8.  Dec  168;  Wright  v.  Mnlvaney,  78  Wis. 
E.  314,  6  L.R.A.(N.S.)  247  and  note.  89,  46  N.  W.  1045,  23  A.  S.  R.  393,  9 

13.  State  V.  Taylor,  27  N.  J.  L.  117,  L.RA.  807  and  note. 

72  Am.  Deo.  347.  See  generally,  Nuis-  Notes:  131  A.  S.  R.  763;  64  LILA. 
ANOBS.  982. 

14.  State  T.  Taylor,  27  N.  J.  L.  117,  18.  Post  v.  Mnnn,  4  N.  J.  L.  flL  7 
72  Am.  Dec  347.  Am.  Dec.  570;  Cobb  v.  Bennett,  76  Pa. 

16.  Post  T.  Mmm,  4  N.  J.  L.  61,  7  St.  326, 15  Am.  Rep.  762. 
Am.  Dec  670.  Note :  131  A.  S.  R.  763. 

16.  See  snpra,  par.  23.  19.  See  snpra,  par.  23. 

17.  Cain  t.  Simonson  (Ala.)  39  So.  20.  Cobb  v.  Bennett,  76  Pa.  St.  S28, 
571,   3  L.R.A.(N.S.)    205;  Ex  parte  16  Am.  Rep.  752. 

Bailey,  165  Cal.  472, 101  Pac  441, 132       Note:  64  L.R.A.  982. 
A.  8.  R.  96,  31  L.R.A.(N.8.)   634; 
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if  he  runs  over  the  net  in  daylight  in  a  calm  sea,  when  if  he  looks 
he  canilot  fail  to  see  it,  and  seeing  might  easily  and  without  preju- 
dice to  his  voyage  avoid  it,  he  is  answerable.^ 

25.  Trespass  as  Remedy. — If  one  enters  the  private  property  of 
another  and  takes  fish  from  waters  wherein  the  owner  has  an  exclu- 

'sive  right  to  catch  them,  he  is  guilty  of  a  trespass.*  Even  though 
the  fishery  is  owned  by  another  than  the  owner  of  the  soil,  he  may 
find  a  remedy  in  trespass,  for  his  interest  is  an  incorporeal  heredita- 
ment which  will  support  such  an  action.'  The  uncaught  fish  in 
the  waters  belong  to  the  people  of  the  state,  not  to  the  owner  of 
the  soil  beneath  the  waters,  but  this  circumstance  does  not  preclude 
the  unlawful  entry  from  being  stamped  as  a  trespass.  The  entry 
constitutos  a  trespass  quare  clausum  fregit  not  a  trespass  de  bonis 
asportatis.  In  the  action  he  cat  recover  no  damages  for  the  value 
of  the  fish,  but  only  the  damages  for  the  trespass  and  the  injury  to 
his  fishery.*  If  the  proprietor  has  given  a  person  a  license  to  take 
fish  from  his  fishing  place,  an  action  of  trespass  must  fail;  and  it 
is  sometimes  thought  that  a  custom  of  the  public  to  take  fish  from 
the  water  will  supply  an  express  license,  in  the  absence  of  notifica- 
tion to  the  contrary.* 

26.  Abatement  of  Ntiisanee. — ^If  an  injury  to  a  common  fishery 
constitutes  a  nuisance,  the  remedy  for  its  abatement  is  lodged  in  the 
state  and  may  not  be  sought  by  a  member  of  the  public  who  has 
not  sustained  any  special  damage  by  reason  of  the  maintenance  of 
the  nuisance.'  Thus,  an  act  which  interferes  with  the  right  of  fish- 
ery at  a  certain  place  in  a  lake,  if  it  affects  all  alike  who  fish  in  that 
place,  is  a  public,  not  a  private,  nuisance;  and  no  private  individual 
can  maintain  an  action  in  equity  to  enjoin  its  continuance.*  More- 
over, the  attorney  general  of  a  state  may,  without  the  information 
of  a  private  relator,  proceed  against  the  continuance  of  a  nuisance 
which  pollutes  the  water  of  a  non-navigable  stream  and  injures  the 
fish  therein.'  But,  on  the  other  hand,  a  member  of  the  public  who 
is  specially  injured  by  the  maintenance  of  a  nuisance,  may  abate 
it  or  maintain  an  equitable  action  for  relief  therefrom.'     Thus, 

1.  Wright  V.  Mulvaney,  78  Wis.  89,  41  Atl.  349,  68  A.  8.  R.  692. 

46  N.  W.  1045,  23  A.  S.  B.  393,  9  6.  Marsh  v.  Colby,  39  Mich.  626,  33 
L.R.A.  807.  Am.  Rep.  439.  See  generally,  Licknsb; 

2.  Beckman  v.  Ereamer,  43  HI.  447,  Usaqbs  akd  Costous. 

92  Am.  Dec.  146;  Griffith  v.  Holman,  6.  Note:  60  L.RjL  524. 

23  Wash.  347,  63  Pac.  239,  83  A.  S.  7.  Kuehn  v.  Milwaukee,  83  Wia.  683, 

R.  821,  54  L.R.A.  178.  63  N.  W.  912, 18  L.RjL  658. 

Notes:  131  A.  S.  R.  764;  60  L.B^  Note:  60  LJEt.A.  625. 

fi23.  8.  People  v.  Truckee  Lumber  Co., 

3.  Notes:  60  L.R.A.  523;  40  L.R.A.  116  Cal.  397,  48  Pao.  374,  68  A.  S.  R. 
(N.S.)  303.     See  also  snpra,  par.  6.  183,  39  L.R.A.  581. 

And  see  generally,  Tbxspass.  0.  See  generally,  Nuiaiiron. 

4.  Beach  v.  Morgan,  67  N.  H.  629, 
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if  one  exercising  his  right  to  take  fish  from  a  common  fishery  is 
obstructed  by  a  nuisance,  he  may  abate  the  obstruction.^"  A  dam 
placed  in  a  navigable  stream  so  as  to  hinder  navigation  is  a  public 
nuisance  at  common  law,  but  one  placed  in  a  npn-navigable  water 
so  as  to  prevent  the  passage  of  fish  up  and  down  the  stream  is  not 
a  public  nuisance,*^  and  its  maintenance  is  not  a  criminal  offense 
unless  made  so  by  statute.** 

27.  Injunction. — ^Where  one  has  an  exclusive  fishery  in  certain 
waters,  and  another  takes  fish  at  such  fishing  place,  the  proprietor, 
as  is  stated  above,  may  maintain  an  action  of  trespass  against  the 
intruder.^"  The  damages  to  be  thus  recovered,  however,  are  usually 
slight;  and  if  the  trespasses  are  continued,  lie  proprietor  has  no 
adequate  remedy  at  law.**  Under  such  circumstances,  he  is  per- 
mitted to  maintain  an  action  in  equity  to  restrain  the  trespasses.** 
And  the  fact  that  the  trespasser  is  financially  irresponsible  forms  an 
additional  inducement  for  equity  to  extend  its  aid.**  Likewise,  in 
the  case  of  common  fisheries,  one  member  of  the  public  desiring 
to  take  fish  at  a  certain  place  may  procure  an  injunction  against 
a  person  who  asserts  an  exclusive  right  to  fish  at  th&t  place  and 
denies  the  privilege  to  others,  or  against  one  who  wrongfully  contin- 
ues to  injure  the  fishery.*'  Thus,  a  riparian  owner  who  has  planted 
oysters  in  the  tidal  water  adjoining  his  land  under  license  from  the 
state  may  enjoin  other  riparian  owners  from  sailing  across  his  beds 
in  going  to  and  from  their  own,  where  such  acts  would  do  him 
irreparable  injury,  and  there  is  a  marked  channel  which  is  adequate 
for  the  purpose,  by  the  use  of  which  no  injury  would  be  done.** 
But  a  person  not  sustaining  special  damage  by  reason  of  an  infringe- 
ment on  a  common  right  of  fishery,  cannot  maintain  an  action  for 
relief;  the  remedy  must  be  sought  lay  the  state  or  by  one  specially 
injured.*' 

10.  Brown  v.  DeGroflf,  50  N.  J.  L.  Griffore,  145  Mich.  287, 108  N.  W.  681, 
409,  14  Atl.  219,  7  A.  S.  R.  794.  116  A.  S.  R.  297. 

11.  People  v.  Piatt,  17  Johns.  (N.  17.  Cain  v.  Simonson  (Ala.)  39  So. 
Y.)  195,  8  Am.  Dec.  382.  Compare  571,  3  L.R.A.(N.S.)  205  and  note; 
Com.  V.  Chapin,  5  Pick.  (Mass.)  199,  Morris  v.  Graham,  16  Wash.  343,  47 
16  Am.  Dee.  386.  Pac.  752,  58  A.  S.  R.  33.     See  also, 

12.  People  V.  Piatt,  17  Johns.  (N.  Kuehn  v.  Milwaukee,  83  Wis.  583,  53 
7.)  195,  8  Am.  Dec.  382.  N.  W.  912,  18  L.R.A.  553. 

13.  See  snpra,  par.  25.  Notes:  131  A.  S.  R.  764;  60  L.R,A. 

14.  Note:  131  A.  S.  R.  764.  524;  17  L.R.A.(N.S.)  1236.    See  also 

15.  Saginaw   Lumber,   etc.,    Co.    v.  38  L.R.A.(N.S.)  286  note. 

Griffore,  145  Mich.  287, 108  N.  W.  681,  18.  Cain  v.  Simonson  (*Ala.)  39  So. 

116  A.  S.  R.  297;  Lembeck  v.  Nye,  47  571,  3  L.R.A.(N.S.)  205. 

Ohio  St.  336,  24  N.  E.  686,  21  A.  S.  R.  19.  Delaware,  etc.,  R.  Co.  v.  Stump, 

828,  8  L.R.A.  578.  8  GiU  &  J.  (Md.)  479,  29  Am.  Dee. 

Notes:  131  A.  S.  R.  764;  60  L.R.A.  561. 

523.  Note:  60  L.R.A.  524. 

16.  Saginaw    Lumber,   etc.,    Co.    v.  And  see  generally,  Ikjunctioks. 

1040 


Digitized  by  LjOOQ IC 


11  fi.  C.  L.  FISH  AND  FISHERIES  f  2ft 

"VI.  Regulation  of  Fishiko 

28.  In  General. — ^The  state  has  the  power  to  regulate  flsheiies  in 
public  and  private  streams,  and  to  adopt  appropriate  means  for  the 
preservation  of  edible  fish  for  the  benefit  of  the  people;  **  and  it  is  not 
only  the  right  of  the  state,  but  it  is  also  its  duty,  to  preserve  for  the 
benefit  of  the  general  public  the  fish  in  its  waters,  in  their  migrations 
and  in  their  breeding  places,  from  destruction  or  undue  reduction 
in  numbers  through  the  caprice,  improvidence  or  greed  of  the  riparian 
proprietors,  as  well  as  of  trespassers.*  The  state  may  permit  or 
prohibit  the  catching  of  fish  within  its  waters;  and  if  it  allows  the 
catching  it  may  regulate  this  by  the  imposition  of  such  condi- 
tions, restrictions  and  limitations  as  it  deems  needful  or  proper.* 
The  power  of  the  state  is  based  on  the  circumstance  that  the  fish  in 
the  waters  of  the  state  as  well  as  the  game  in  its  forests  belong  to  the 
people  in  their  sovereign  capacity,'  and  are  not  the  subject  of  private 
ownership  except  in  so  far  as  the  people  may  elect  that  they  shall  be.* 
It  has  also  been  claimed  that  the  preservation  of  fish  is  within  the 
police  power  of  the  state  as  a  health  measure,  the  argument  being 
that  the  exercise  of  catching  fish  tends  to  promote  the  health  of  the 
individual  engaged  in  that  occupation;  but  the  validity  of  the  argu- 
ment has  been  denied.'  Within  the  boundaries  of  a  state,  the  federal 
government  has  no  jurisdiction  over  fisheries;  the  fish  belong  to  the 

20.  Stata  v.  Mallory,  73  Ark.  236,  83  71  W.  Va.  470, 76  S.  B.  970, 43  L.R.A. 

S.  W.  955,  3  Ann.  Cas.  852,  67  L.R.A.  (N.S.)  401. 

773;  Parker  v.  State,  111  HI.  581,  53  Notes:  53  A.  S.  R.  293;  39  L.R.A. 

Am.  Rep.  643;  State  t.  Lewis,  134  Ind.  581;  60  L.R.A.  499;  21  Ann.  Cas.  779. 

250,  33  N.  E.  1024,  20  L.R.A.  52;  State  1.  State  v.  Harrub,  95  Ala.  176,  10 

V.  Meek,  112  la.  338,  84  N.  W.  3,  84  A.  So.  752,  36  A.  S.  R.  195,  15  L.R.A. 

S.  R.  342,  51  L.R.A.  414;  Com.  v.  Man-  761;  Ex  parte  Fritz,  86  Miss.  210,  38 

Chester,  152  Mass.  230,  25  N.  E.  113,  So.  722,  109  A.  S.  R.  700. 

23  A.  S.  R.  820,  9  L.R.A.  236,  affirmed  2.  State  v.  Snowman,  94  Me.  99,  46 

139  U.  S.  240,  11  S.  Ct.  569,  35  U.  S.  Atl.  815,  80  A.  S.  R.  380,  50  IJft.A. 

(L.  ed.)  159;  Com.  v.  Sisaon,  189  Mass.  644. 

247,  75  N.  E.  619,  109  A.  S.  R.  630, 1  8.  Ex  parte  Fritz,  86  Miss.  210,  38 

L.R.A.(N.S.)  762  and  note;  Lawton  v.  So,  722,  109  A-  S.  R.  700;  State  v. 

Steele,  119  N.  Y.  226,  23  N.  E.  878, 16  Schnman,  36  Ore.  16,  58  Pae.  661,  78 

A.  S.  R.  813,  7  L.R.A.  134,  affirmed  A.  S.  R.  754,  47  L.R.A.  153;  State  v. 

152  U.  S.  133,  14  S.  Ct.  499,  38  U.  S.  Theriault,  70  Vt.  617,  41  Atl.  1030,  67 

(L.  ed.)  385;  Rea  v.  Hampton,  101  N.  A.  S.  R.  695,  43  L.R.A.  290;  State  v. 

C.  51,  7  S.  E.  649,  9  A.  S.  R.  21;  State  Tiee,  69  Wash.  403,  125  Pae.  168,  41 

V.  Hanlon,  77  Ohio  St.  19,  82  N.  E.  L.R.A.(N.S.)  469;  State  v.  "Southern 

662, 122  A.  S.  R.  472, 13  L.R.A. (N.S.)  Coal,  etc.,  Co.,  71  W.  Va.  470,  76  S:  E. 

539;  Stole  t.  Schuman,  36  Ore.  16,  68  970,  43  LJt.A.(N.S.)  401. 

Pae.  661,  78  A.  S.  R.  754,  47  L:R.A.  4.  State  v.  Snowman,  94  Me.  99,  46 

153;  Payne  v.  Providence  Gaa  Co.,  31  Atl.  815,  80  A.  S.  R.  380,  50  L.R.A. 

R.  I.  295, 77  Atl.  145,  Ann.  Cas.  1912B  544.    See  also  supra,  par.  2. 

66;  State  v.  Theriault,  70  Vt.  617,  41  5.  People  v.  Buffalo  Fish  Co.,  164 

AtL  1030,  67  A.  S.  R.  695,  43  LJI.A.  N.  Y.  93,  58  N.  E.  34,  79  A.  8.  R.  622, 

290;  State  v.  Snuthem  Coal,  etc.,  Co.,  52  LJB.A.  803. 
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state  in  trust  for  its  people.  The  regulation  of  fisheries  within  the 
boundaries  of  a  state  is  not  a  regulation  of  commerce  and  is  not  one 
of  the  powers  which  has  been  given  by  the  states  to  the  United  States.* 
The  grant  of  judicial  power  to  the  United  States,  in  cases  of  admiralty 
and  marine  jurisdiction,  does  not  aflfect  the  jurisdiction  nor  the  legis- 
lative power  of  the  states  over  so  much  of  their  territory  as  lies  within 
the  limits  of  the  state,  though  it  may  be  a  part  of  a  sea  or  bay.  There- 
fore, the  legislature  may  provide  regulations  respecting  fisheries  within 
the  state,  and  authorize  its  courts  to  try  and  punish  persons  who 
violate  such  regulations,  provided  such  fisheries  are  within  a  marine 
league  of  the  coast  or  are  within  a  bay  the  mouth  of  which  is  not 
more  than  two  leagues  in  width.'  As  to  a  river  forming  the  boundary 
between  two  states,  both  states  are  sometimes  given  concurrent  juris- 
diction over  the  entire  width  of  the  river  though  the  territorial  bound- 
ary is  the  center  of  the  river.  This  concurrent  jurisdiction  should 
not,  however,  be  construed  as  giving  one  state  the  authority  to  punish 
criminally  an  act  committed  beyond  its  side  of  the  river  if  such  act 
was  duly  authorized  by  the  neighboring  state.*  Thus,  though  there 
are  contrary  opinions,*  it  is  generally  held  that  if  one  state  authorizes 
one  of  its  citizens  to  catch  fish  in  a  certain  manner  on  its  own  side 
of  the  center  of  the  boundary  river,  the  other  state  cannot  make  such 
catching  a  wrongful  act  and  punish  him  therefor.** 

29.  Fish  Commissioners. — ^The  regulatory  power  of  the  state  over 
the  fish  within  its  borders  being  vested  in  ite  lawmaking  body,  the 
legislature  may  exercise  its  power  by  the  enactment  of  a  statute  cover- 
ing the  subject;  or,  to  a  certain  extent,  it  may  delegate  its  power  of 
regulation  to  a  board  or  commission.**  Thus,  fish  commissioners 
may  be  vested  with  power  to  determine  which  brooks  and  rivers  of 
the  state  are  inhabited  by  fish  of  sufiicient  value  to  warrant  the  pro- 

6.  Cora.  ▼.  Manchester,  152  Mass.  '^orth"  ▼.  Bex,  37  Can.  Sap.  Ct  385, 
230,  25  N.  E.  113,  23  A.  S.  R.  820,  9   3  Ann.  Caa.  806  and  note. 

L.R.A.  236,  affirmed  139  U.  S.  240,  11  8.  Note:  65  L.R.A.  953. 

S.  Ct.  659,  35  U.  S.  (L.  ed.)  159.  9.  See  also  little  v.  Green,  144  Is. 

The  taking  of  sponges  from  waters  492,  123  N.  W.  367,  25  L.BA.(N.S,) 

within  the  jurisdiction  of  a  state  is  not  649;  State  v.  Moyers,  155  la.  678, 136 

subject  to  congressional  control.    The  N.  W.  896,  41  L.R.A.(N.S.)  368. 

Abby  Dodge  ▼.  TJ.  S.,  223  U.  S.  166,  10.  Nielsen  v.  Oregon,  212  U.  S.  315, 

32  S.  Ct.  310,  66  U.  S.  (L.  ed.)  390.  29  S.  Ct.  383,  53  U.  S.  (L.  ed.)  528, 

7.  Com.  V.  Manchester,  152  Mass.  reversing  51  Ore.  588,  95  Pao.  720, 
230,  25  N.  E.  113,  23  A.  S.  R.  820,  9  131  A.  S.  R.  765,  16  Ann.  Cas.  1113; 
L.R.A.  236;  affirmed,  139  U.  S.  240,  Roberts  v.  Fullerton,  117  Wis.  222,  93 
11  S.  Ct.  559,  35  U.  S.  (L,  ed.)  159.  N.  W.  1111,  65  L.RA.  953  and  note. 
And  see  60  L.R.A.  503  note.  See  also  Note:  41  L.R.A.(N.S.)  368. 
supra,  par.  15.  11.  Com.  v.  Sisson,  189  Mass.  247, 

A  vessel  unlawfully  fishing  within  75  N.  E.  619, 109  A.  8.  R.  630^  1  L.R.A. 
the  three  mile  limit  may  be  pursued    (N.S.)  752.    See  also  CoxarrrnriONAL 
and  seized,  though  she  is  not  overtaken   Law,  vol.  6,  p.  179. 
imtil  she  is  outside  of  the  limit.    Ship 
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hibition  or  regulation  of  the  discharge  of  sawdust  therein.  And, 
under  the  constitutions  of  some  states,  there  is  no  objection  to  the 
commissioners  making  regulations  as  to  the  sawdust  from  a  particular 
mill  without  taking  sworn  evidence  or  giving  the  mill  owners  an 
opportunity  to  be  heard.**  Likewise,  commissioners  may  be  author- 
izeid  to  lease  natural  oyster  beds  under  state  waters,*'  and  they  may 
be  empowered  to  place  fish  in  a  non-navigable  pond  or  stream  and 
thereupon  prohibit  all  fishing  therein  for  a  certain  period,  even 
though  the  owner  does  not  consent  to  such  stocking  and  is  thereby 
prohibited  for  such  period  from  fishing  in  his  private  stream.** 

30.  Regxtlation  by  Hunicipalities. — ^The  fish  swimming  in  the 
waters  within  the  boundaries  of  a  state  belong  to  the  people  of  the 
state,  not  to  the  residents  of  a  particular  municipality  of  the  state, 
and  therefore,  where  the  state  has  not  delega^d  to  a  municipality  any  * 
power  relative  to  the  taking  of  fish  within  its  limits,  it  can  make  no 
regulations  affecting  the  common  right  of  fishing  in  public  waters.*' 
The  people  of  a  certain  municipality  may  be  vested  with  title  to 
certain  fisheries,  but  an  act  of  the  state  is  required  to  accomplish  such 
result.**  Where  the  people  of  a  town  procure  title  to  a  fishery,  the 
town  may  properly  make  regulations  relative  to  the  care  and  taking 
of  the  fish.*'  The  state,  despite  its  grant  of  the  fishery,  may  also 
make  suitable  regulations  for  the  preservation  of  the  fish,  for  though 
the  fishery  is  in  the  town,  the  title  to  the  swimming  fish  is  in  the 
state.  But  though  the  state  reserves  full  title  to  its  fish,  it  may 
delegate  the  power  of  regulating  their  taking  to  inferior  munici- 
palities.** One  municipality,  however,  cannot  be  authorized  to  forbid 
the  taking  of  fish  by  the  citizens  of  other  municipalities  within  the 
same  state  while  permitting  its  own  inhabitants  to  take  them.**  Nor 
can  the  state  delegate  to  a  municipal  corporation,  such  as  a  county, 
for  example,  the  power  to  determine  by  a  vote  of  its  inhabitants 
whether  fish  shall  be  taken  in  a  certain  manner  from  the  waters 
within  the  county.  The  rights  of  the  people  of  a  state  cannot  be 
abridged  by  a  vote  of  the  electors  of  a  county.'* 

12.  Com.  T.  Sisson,  189  Mass.  247,  T.)  237, 19  Am.  Deo.  493. 
75  N.  E.  619,  109  A.  S.  R.  630,  1       17.  Rogers  v.  Jones,  1  Wend.   (N. 
L.R.A.(N.S.)  752.  Y.)  237, 19  Am.  Dec.  493. 

18.  Payne  v.  Providence  Gas  Co.,  31       18.  Ez  parte  Fritz,  86  Miss.  210,  38 
R.  1. 295,  77  AtL  145,  Ann.  Cas.  1912B   So.  722, 109  A.  S.  R.  700. 
65.  19.  State  v.  HiU,  98  Miss.  142,  53 

14.  State  V.  Theriault,  70  Vt.  617,  So.  411,  31  L.R.A.(N.S.)  490. 

41  Atl.  1030,  67  A.  S.  R.  695,  43  Note:  16  Ann.  Caa.  199.    See  also 

L.R.A.  290.  infra,  par.  33. 

15.  Ez  parte  Bailey,  155  Cal.  472,  20.  Bradshaw  v.  Lankford,  73  Md. 
101  Pac.  441,  132  A.  S.  E.  95,  31  428,  21  AtL  66,  25  A.  S.  B.  602,  11 
L.R.A.(N.S.)  534.  L.R-A..  582. 

16.  Rogers  v.  Jones,  1  Wend.   (N. 
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31.  Fish  in  Private  Waters. — The  owner  of  soil  covered  by  non- 
navigable  waters  may  have  an  exclusive  right  to  take  the  fish  from 
over  his  soil;  *  but,  nevertheless,  the  fish  until  caught  belong  to  tho 
people  of  the  state  in  their  sovereign  capacity,  and  the  owner  of  the 
soil  must  not  obstruct  their  passage  to  the  fisheries  of  neighboring 
proprietors.*  Thus,  as  long  as  there  is  an  opportunity  for  fish  to  go 
from  the  fishery  of  one  riparian  owner,  the  state  has  an  interest  in 
the  fish  which  enables  it  to  make  reasonable  regulations  as  to  their 
taking,'  and  the  imposition  of  restrictions  on  the  right  of  the  owner 
to  take  the  fish  is  not  to  be  considered  the  taking  of  property  without 
due  process  of  law.*  Hence,  a  close  season  may  be  established  which 
will  apply  to  fish  in  private  waters  as  well  as  those  in  public  waters.' 
And  (iie  catching  of  the  fish  by  destructive  methods  may  be  forbidden 
1  in  private  as  well  as  public  fisheries,'  for  the  owner  of  a  private  water 
has  no  constitutional  right  to  fish  therein  which  is  unwarrantably 
interfered  with  by  prohibiting  the  taking  of  fish  except  in  a  specified 
manner.'  So,  too,  the  constitutional  rights  of  the  owner  of  a  private 
oyster  bed  are.  not  infringed  by  a  statute  forbidding  the  taking  there- 
from of  oysters  under  a  certain  size.'  The  rtile  may  be  different  where 
there  is  no  means  by  which  fish  can  escape  from  the  waters  of  a 
private  owner;  in  such  a  case,  he  is  sometimes  thought  to  be  the 
absolute  owner  of  the  fish  while  they  are  uncaught.*  But  it  haa  been 
held  that  where  the  private  water  is  connected  with  a  stream  in  times 
of  high  water,  though  not  connected  at  other  times  during  the  year, 
the  taking  of  the  fish  therein  may  be  the  subject  of  governmental 
regulations.^'  It  does  not  affect  the  regulatory  power  of  the  slate 
that  the  water  is  so  far  the  subject  of  private  ownership  that  the  pro- 
prietor can  drain  the  land.  Until  he  exercises  his  privilege  in  this 
respect,  the  taking  of  the  fish  therein  may  be  regulated  by  the  legis- 
lature.** A  distinction  may,  perhaps,  be  drawn  between  a  restriction 
of  the  teking  of  fish  from  a  purely  private  pond  and  a  restriction 

1.  See  supra,  par.  19.  Note:  39  L.R.A.  584. 

2.  See  supra,  par.  3.  6.  People  v.  Bridges,  1^  HL  30,  31 

3.  Territory    v.    Hoy    Chong,    a  N.  E.  115, 16  L.R.A.  684. 

Hawaii  39,  Ann.  Cas.  1915A  1155  and  7.  Peters  v.  State,  96  Tenn.  682,  38 

note;  State  v.  Roberta,  59  N.  H.  256,  S.  W.  399,  33  L.R.A.  114. 

47  Am.  Rep.  199.  8.  Windsor  v.  State,  103  Md.  611, 

Notes:  131  A.  S.  R.  755;  39  L.R.A.  64  Atl.  288,  12  LJBJi..{N.S.)  869. 

584.  9.  Territory    v.    Hoy    Chong,     21 

4.  State  V.  Therianlt,  70  Vt  617,  41  Hawaii  39,  Ann.  Cas.  1915A  1155; 
Atl.  1030,  67  A.  S.  R.  695,  43  LJI.A.  State  v.  Roberts,  59  N.  H.  256,  47  Am. 
290.  Rep.  199. 

5.  Territory    v.    Hoy    Chong,    21  Note:  131  A.  S.  R.  755. 

Hawaii   39,   Ann.   Cas.   1915A   1155;       10.  People  v.  Bridges,  142  HL  30,  31 
State  V.  Roberts,  59  N.  H.  256,  47  Am.  N.  E.  115,  16  LJt.A.  684. 
Rep.  199;  State  v.  Theriault,  70  Vt.       Note:  Ann,  Cas.  1915A  1159. 
617,  41  Atl.  1030,  67  A.  S.  R.  695,  43       11.  People  v.  Bridges,  142  HL  30,  31 
L.R.A.  290.  N.  E,  115, 16  L.R.A.  684. 
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of  the  sale  or  poi?;o??ion  of  fish  taken  from  such  a  pond.**  The  legis- 
lature, in  the  endeavor  to  protect  a  certain  species  of  fish,  may  pro- 
hibit the  sale  of  such  tish  during  a  close  season,  and  such  prohibition 
may  apply  to  privately  owned  ponds  and  fish  privately  propagated 
therein.** 

32.  Interference  with  Interstate  Commerce. — Since  the  fish  in  the 
waters  of  a  state  belong  to  the  people  of  the  state  in  their  sovereign 
capacity,**  they  are  not  the  subject  of  interstate  commerce  to  the 
extent  that  other  property  within  its  limits  may  be.  The  state  has 
the  power  to  dictate  the  circumstances  under  which  its  fish  shall  be 
ta^en;  and  if  it  deems  it  expedient  for  the  preservation  of  the  fish 
to  enact  that  certain  fish  shall  not  be  possessed  in  close  season  for  the 
purpose  of  their  exportation  from  the  state,  the  interstate  commerce 
elause  of  the  federal  constitution  does  not  forbid.**  A  fortiori,  a 
state  regulation  limiting  the  taking  of  fish  is  not  unconstitutional 
because  a  person  wishing  to  take  the  fish  in  contravention  of  the 
statute  intends  to  ship  them  out  of  the  state.**  And  it  is  clear  that 
a  state  may  regulate  the  shipment  and  disposition  of  fish  and  oysters 
within  its  borders  for  the  use  of  its  citizens  so  as  to  prevent  their 
becoming  articles  of  interstate  commerce.*'  It  may  be  that  the  state 
has  no  authority  absolutely  to  forbid  the  importation  of  fish  from 
another  state,  but,  as  a  means  for  the  effective  enforcement  of  its 
own  statutes,  it  may  forbid  the  sale,  or  possession  of  fish  for  sale, 
within  the  state  during  a  close  season,  though  the  effect  of  such 
legislation  is  to  prohibit  the  sale  of  fish  imported  from  other  states.*^ 
For  the  enforcement  of  its  statutes  relative  to  the  unlawful  taking  of 
oysters,  a  state  may  pass  an  act  forfeiting  to  the  state  a  vessel  employed 
in  the  unlawful  taking  of  oysters,  though  the  vessel  is  licensed  and 
enrolled  under  the  laws  of  the  United  States.** 

33.  Discrimination  as  Affecting  Validity  of  Regulation  Generally. — 
The  waters  inhabited  by  fish  and  the  methods  of  fishing  are  so  diverse 
that  probably  no  regulation  could  be  framed  which  would  operate 
equally  on  all  persons,  and  such  equality  is  not  required.  A  dis- 
crimination is  generally  constitutional  if  it  is  based  on  some  reasonable 
ground, — on  some  difference  which  bears  a  just  and  proper  relation 

12.  Note:  Ann.  Cas.  1915A  1159.  So.  752,  36  A.  8.  E.  195,  15  L.RJi. 

18.  Territory    v.    Hoy    Chong,    21  761. 

Hawaii  39,  Ann.   Cas.   1915A  1155;  18.  State  v.  Hesterberg,  211 U.  S.  31, 

Com.  V.  Gilljert,  160  Mass.  157,  35  N.  29  S.  Ct.  10,  53  U.  S.   (L.  ed.)   75; 

B.  454,  22  L.R.A.  439.  See  also,  People  v.  O'Neil,  110  Mich. 

14.  See  supra,  par.  2.  324,  68  N.  W.  227,  33  L.R.A.  696; 

15.  See  Commerce,  vol.  5,  pp.  761,  State  v.  Schaman,  36  Ore.  16,  58  Pae. 
762;  Game  Laws.  661,  78  A.  S.  R.  754,  47  L.R.A.  153. 

16.  Ex  Parte  Fritz,  86  Miss.  210,  38  And  see  generally.  Game  Laws. 

So.  722,  inn  A.  S.  R.  700.  19.  Smith  v.  Maryland,  18  How.  71, 

17.  Shitc  V.  TIarrul),  0.')  Ala.  176, 10   15  U.  S.  (L.  ed.)  269. 
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to  the  attempted  classification,  and  is  not  a  mere  arbitrary  selection.'^ 
A  legislature  may  prohibit  fishing  at  certain  seasons  in  particular 
territories  in  certain  waters,  and  permit  such  fishing  in  other  districts 
or  in  other  waters  in  the  same  state,  and  the  circumstance  that  fishing 
is  thereby  rendered  impractical  to  certain  inhabitants  of  the  state, 
while  others  may  continue  profitably  to  take  fish,  does  not  render 
such  regulation  unconstitutional.*  So,  too,  the  state  may  prohibit  the 
catching  of  certain  fish  for  purposes  of  sale,  though  permitting  it  for 
sport  or  family  use,  though  such  a  statute  may  operate  to  give  wealthy 
sportsmen  more  than  their  share  of  the  fish.*  Similarly,  a  statute 
confining  liability  for  depositing  mill  refuse  in  streams  to  the  operators 
of  mills,  is  not  an  illegal  discrimination.*  An  act  requiring  license 
fees  from  fishermen  on  public  waters  and  grading  die  license  fee 
according  to  the  boat  used,  is  not  necessarily  invalid  because  one 
fisherman  is  required  to  pay  a  larger  sum  than  others.*  But,  on  the 
other  hand,  the  state  cannot  make  an  arbitrary  selection  of  certain 
citizens  who  may  take  fish,  such  as  taxpayers,  and  deny  the  right  to 
citizens  of  the  state  who  are  not  taxpayers.* 

34.  Discrimination  against  Nonresidents.^By  reason  of  the  fact 
that  title  to  fish  and  game  within  the  boundaries  of  a  state  is  vested 
in  the  people  of  the  state  in  their  sovereign  capacity,  the  legislature 
has  greater  power  over  such  property  than  it  has  over  almost  any 
other  commodity,  and  in  order  to  preserve  such  property  to  the 
people  of  the  state,  the  lawmaking  assembly  may  enact  that  only 
citizens  of  the  state  shall  take  fish  from  the  waters  within  its  juris- 
diction. Legislation  of  this  character  is  not  in  violation  of  the 
fourteenth  amendment  of  the  United  States  constitution.*  Nor  are 
statutes  of  this  character  in  violation  of  the  provision  of  the  federal 
constitution  granting  the  citizens  of  each  state  all  the  privileges 
and  immunities  of  citizens  in  the  several  states.'     Thus,  a  statute 

20.  State  ▼.  Leavitt,  105  Ms.  76,  72  67,  45  8.  W.  717,  48  S.  W.  518,  43 

AH.  875,  26  L.R.A.(N.S.)  799.     See  L.RA,  615. 

generally,  Constitutioital  Law,  voL  6  6.  MeCready  v.  Virginia,  94  U.  S. 

p.  378  et  seql  391,  24  U.  S.   (L.  ed.)  248;  Com.  v. 

1.  Peters  v.  State,  96  Tenn.  682,  36  Hilton,  174  Mass.  29,  54  N.  E.  362,  45 
S.  W.  399,  33  L.R.A.  114;  State  v.  LJI.A.  475;  Chambers  v.  Chnrch,  14 
Tice,  69  Wash.  403,  125  Pac  168,  41  R.  I.  398,  51  Am.  Rep.  410;  State  v. 
L.RA..(N.S.)  469  and  note;  Bitten-  Kofines,  33  R.  I.  211, 80  Atl.  432,  Ann. 
hans  V.  Johnston,  92  Wis.  588,  66  N.  Gas.  1913C  1120.  See  also  Wharton  v. 
W.  805,  32  L.R.A.  380.  Wise,  153  U.  S.  155, 14  8.  Ct.  783,  38 

2.  State  V.  Dow,  70  N.  H.  286,  47  U.  S.  (L.  ed.)  669. 

Atl.  734,  53  L.R.A.  314.  Notes:    26    L.R.A.(N.S.)    794;    40 

8.  State  V.  Haskell,  84  Vt.  429,  7i9  L.Rw«l,(N.S.)  285;  16  Ann.  Cas.  200. 

Atl.  852,  34  L.R.A.(N.S.)  286.  7.  MeCready  v.  Virdnia,  94  U.  8. 

4.  State  V.  Hanlon,  77  Ohio  St.  19,  391,  24  U.  S.  (I*  ed.)  248;  Com.  v. 

82  N.  E.  662,  122  A.  S.  R.  472,  13  Hilton,  174  Mass.  29,  54  N.  E.  362,  45 

L.R.A.(N.S.)   539.  L.R.A.  475;  Chambers  v.  Church,  14 

6.  Gnstafson  v.  State,  40  Tex.'Crim.  R.  I.  398,  51  Am.  Rep.  410. 
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of  one  state  forbidding  nonresidents  to  catch  fish  for  the  manufacture 
of  manure  and  oil  or  to  manufacture  manure  and  oil  from  fish 
caught  within  the  waters  of  that  state,  is  valid;  and  a  contract  made 
in  such  state  in  violation  of  the  statute  will  not  be  enforced  in  another 
state.'  Likewise,  the  state,  having  power  to  exclude  nonresidents 
from  fishing  in  the  state,  may  grant  them  the  privilege  upon  con- 
ditions different  from  those  it  imposes  on  its  residents,  as,  for  example, 
requiring  a  larger  license  fee.'  There  are,  however,  some  limitations 
on  the  discriminatory  power  of  the  legislature  with  reference  to  fish- 
ing laws.  Thus  it  has  been  held  that  a  statute  cannot  be  enacted 
which  permits  resident  landowners  to  take  fish  from  their  private 
premises,  but  denies  to  a  nonresident  the  right  to  fish  in  his  private 
waters  within  the  state.*'  The  fish  generally  belong  to  the  people 
of  the  entire  state,  not  to  the  inhabitants  of  a  particular  municipality 
thereof;  and  hence  one  municipality  cannot  be  authorized  to  exclude 
tbe  residents  of  other  parts  of  the  state  from  taking  fish  from  its 
waters  and  yet  permit  its  own  inhabitants  to  take  them.**  The  rule 
is,  no  doubt,  otherwise  where  the  inhabitants  of  a  particular  munici- 
pality, such  as  a  town,  have  been  granted  the  fishing  rights  in  the 
waters  of  such  town;  in  such  a  case,  the  inhabitants  may  properly 
retain  to  themselves  the  rights  with  which  they  have  been  invested.'* 
And  it  is  held  that  the  inhabitants  of  the  town  may  have  the  exclusive 
right  to  take  the  ilsh  for  sale  where  the  citizens  of  other  towns  are 
permitted  to  take  them  for  family  use  or  bait.*'  And  it  has  been 
thought  that  %  limitation  of  the  right  to  take  shellfish  from  the  tide 
waters  within  the  limits  of  a  town,  to  its  residents  and  hotel  pro- 
prietors who  are  permitted  to  take  them  for  use  on  their  tables,  is  not 
unconstitutional,**  but  such  a  discrimination  is  of  doubtful  validity 
and  contrary  conclusions  as  to  its  legality  may  well  be  reached  in 
different  jurisdictions. 

35.  Regulation  of  Waters  Generally. — ^The  regulatory  power  pf  a 
state  extends  not  only  to  the  taking  of  its  fish,  but  also  over  the 
waters  inhabited  by  the  fish.*'  Its  care  of  the  fish  would  be  of  no 
avail  if  it  had  no  power  to  protect  the  waters  from  pollution.    It  is 

8.  Chambers  ▼.  Charch,  14  R.  I.  398,       12.  Note:  16  Ann.  Cas.  109. 
51  Am.  Rep.  410.  13.  Com.  y.  Hflton,  174  Mass.  29,  54 

fl.  Note:  40  L.R.A.(N.S.)  285;  and  N.  E.  362,  45  L.R.A.  475. 
see  infra,  par.  37.  14.  State  v.  Leavitt,  105  Me.  76,  72 

10.  State  v.  MaUoiy,  73  Ark.  236,  Atl.  875,26L.R.A.(N.S.)  799. 

83  S.  W.  955,  3  Ann.  Cas.  852,  67       15.  People  v.  Trnekee  Lumber  Co., 

L.R.A,  773.  116  Cal.  397,  48  Pao.  374,  58  A.  S.  R. 

11.  State  V.  Hill,  98  Miss.  142,  53  183,  39  L.R.A.  581;  Com.  v.  Siaaon, 
So.  411,  31  L.R.A.(N.S.)  490.  See  189  Mass.  247,  75  N.  E.  619,  109  A. 
atoo  State  v.  Higgins,  51  8.  C.  61,  28  S.  R.  630,  1  L.R.A.(N.S.)  752  and 
8.  E.  15,  38  L.R.A.  561.  note;  State  v.  Haskell,  84  Vt.  429,  79 

Note:  26  L.R.A.(N.S.)  795  Atl.   852,   34   L.R.A.(N.S.)    286   and 
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immaterial  whether  the  water  is  navigable  or  not;  to  tiie  extent  that 
etrteams  are  common  passageways  for  fish  to  and  frpm  their  breeding 
and  feeding  groimds,  they  are  public  waters  and  subject  to  govern- 
mental regulation.**  Thus,  for  the  preservation  of  the  &h,  the 
casting  of  sawdust  or  other  mill  refuse  into  streams  may  be  for- 
bidden.*' Moreover,  the  placing  of  mill  refuse  in  a  stream  inhabited 
by  fish  may  be  considered  a  nuisance,  and  the  attorney  generttl  of 
a  state  may,  without  the  information  of  a  private  relator,  procure 
an  injunction  against  the  continuance  of  such  a  pollution  of  the 
stream.*'  When  the  unrestrained  right  to  run  a  sawmill  on  the  bank 
of  a  stream  conflicts  with  the  right  of  the  public  to  have  fish  live  and 
increase  in  the  water,  the  right  of  the  mill  proprietor  must  give  way 
to  the  right  of  the  public ;  nor  can  the  owner  of  such  a  mill  by  lapse  of 
time  acquire  a  prescriptive  right  to  discharge  sawdust  in  the  stream  so 
as  to  preclude  the  state  from  forbidding  the  practice."  So  the  operator 
of  a  coal  mine  may  be  forbidden  to  drain  sulphur  or  mine  water  into 
a  stream,  though  the  stream  be  the  natural  receptacle  of  such  drainage 
and  it  is  impracticable  to  drain  the  mine  otherwise.*' 

36.  Prevention  of  Obstniction  to  Passage  of  Fish. — ^While  the 
riparian  owner  along  a  non-navigable  stream  is  generally  the  owner 
of  the  soil  to  the  center  of  the  stream  and  has  an  exclusive  right  of 
fishery  over  his  own  soil,*  the  fish  swimming  in  the  water  are  not  his 
property,  but  belong  to  the  state ;  and  he  cannot  obstruct  their  x>assage 
to  the  fishery  of  a  neighboring  proprietor,*  and  under  its  police  power 
the  state  may  regulate  any  obstruction  which  tends  ta  keep  the  fish 
from  their  feeding  or  breeding  grounds.'  Any  person  who  erects  and 
maintains  a  dam  in  a  stream,  either  navigable  or  non-navigable,  is 
under  the  implied  obligation  of  providing  a  fiahway  adequate  to  per- 
mit the  free  migration  of  fish,*  and  should  he  fail  to  maintain  such 

note ;  State  v.  Soathem  Coal  ft  Trans-  19.  Com.  ▼.  Sisson,  189  Mass.  247, 

portation  Co.,  71  W.  Va.  470,  76  S.  B.  75  N.  E.  619,  109  A.  S.  R.  630,  1 

970.  43  L.R.A.{N.S.)  401.  L.R.A.(N.S.)  752. 

16.  People  V.  Truckee  Lumber  Co.,  20.  State  v.  Southern  Coal  ft  Trans- 
116  Cal.  397,  48  Pac.  374,  58  A.  S.  R.  portation  Co.,  71  W.  V».  470,  76  S.  E. 
183,  39  L.R.A.  581;  State  v.  HaskeU,  970,  43  L.R.A.(N.S.)  401. 

84  Vt.  429,  79  Atl.  852,  34  L.RA.  1.  See  supra,  par.  19. 

(N.S.)   286.  2.  See  supra,  par.  3. 

17.  People  V.  Tmckee  Lumber  Co.,  3.  Rea  v.  Hampton,  101  N.  C.  51, 
116  Cal.  397,  48  Pac.  374,  58  A.  S.  R.  7  S.  E.  649,  9  A.  S.  R.  21. 

183, 39  L.R.A.  581 ;  Com.  v.  Sisson,  189  Note :  39  L.R.A.  587. 

Mass.  247,  75  N.  E.  619,  109  A.  S.  R.  4.  Inland  Fisheries  v.  Holyoke  Wa- 

630,   1   L.R.A.(N.S.)    752   and   note;  ter  Power  Co.,  104  Mass.  446,  6  Am. 

State  V.  Haskell,  84  Vt.  429,  79  Atl.  Rep.  247,  affirmed  15  Wall.  500,  21 

852,  34  L.R.A.(N.S.)  286  and  note.  U.  S.  (L.  ed.)  133. 

18.  People  V.  Truckee  Lumber  Co,  Notes:  131  A.  S.  R.  763;  39  LJt>^ 
116  Cal.  397,  48  Pac.  374,  58  A.  S.  R.  586. 

183.  39  L.R.A.  581. 
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a  fishway,  the  state,  under  its  police  power  for  the  preservation  of 
fish  within  its  boundaries,  may  compel  him  to  do  so.*  When  asked  to 
provide  a  fishway,  it  is  no  answer  for  the  proprietor  of  the  dam  to 
assert  that  he  has  maintained  the  dam  for  twenty  years  without  a 
fishway.  The  right  to  maintain  the  dam  free  from  the  regtilatory 
power  of  the  state  is  not  a  right  which  can  be  acquired  by  prescription.* 
It  does  Jiot  interfere  with  the  regulatory  power  of  the  state  that  the 
owner  of  the  dam  acquired,  the  right  to  maintain  it  by  a  special  act 
which  made  no  mention  of  fishways.'  This  rule  is  especially  ap- 
plicable in  the  case  of  a  corporation  incorporated  and  authorized  by 
a  special  act  to  maintain  a  dam  in  a  river,  where  the  constitution  of 
the  state  or  a  prior  general  statute  provides  that  corporate  charters  are 
subject  to  amendment,  alteration  or  repeal.'  Nor  does  the  state  lose 
its  power  to  compel  a  fishway  to  be  made  in  a  dam  merely  because 
the  state  itself  made  such  dam  without  a  fishway  in  it  and  then  con- 
veyed it  without  expressly  reserving  the  right  thereafter  to  exercise 
police  power  over  it.*  The  manner  in  which  the  legislature  shall 
proceed  to  cause  the  construction  of  a  proper  fishway  rests  largely 
in  its  discretion.  It  may  delegate  the  power  to  a  board  of  commis- 
sioners who  shall  have  power  to  regulate  the  maintenance  of  fish- 
ways;**  or  it  may  appoint  a  committee  to  make  alterations  in  the 
fishways  along  a  stream,  and  in  such  a  case  the  committee  cannot 
delegate  its  power  to  one  of  its  members.** 

37.  Licenses. — ^The  occupation  of  catching  fish,  either  for  private 
or  for  publicconsumption,  may  be  subjected  to  regulations.  Thus  a 
state  may  require  that  persons  wishing  to  take  fish  from  the  waters 
within  such  state  shall  procure  a  license,**  and  may  make  it  a  crim- 
inal act  for  a  person  to  take  fish  from  the  waters  without  such  a 

6.  Parker  v.  People,  Ul  HI.  581,  53   State  v.  Franklin  Falls  Co.,  49  N.  H. 
Am.  Rep.  643;  State  v.  Meek,  112  la.   240,  6  Am.  Rep.  513. 
338,  84  N:  W.  3,  84  A.  S.  R.  342,  51       7.  Parker  v.  People,  111  LI.  581,  53 
L.R.A.   414;    Stonghton   t.   Baker,  4  Am.  Rep.  643. 

Mass.  622,  3  Am.  Dee.  236;  Inland  8.  Inland  Fisheries  v.  Holyoke  Wa- 
Fisheries  v.  Holyoke  Water  Power  Co.,  ter  Power  Co.,  104  Mass.  446,  6  Am. 
104  Mass.  446,  6  Am.  Rep.  247,  af-  Rep.  247,  affirmed  15  WaU.  500,  21 
firmed  15  WaU.  500,  21  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  133. 
133;  State  v.  Franklin  Falls  Co.,  49  9.  State  v.  Meek,  112  la.  338,  84  N. 
N.  H.  240,  6  Am.  Rep.  513.  W.  3,  84  A.  S.  R.  342,  51  L.R.A.  414. 

Notes:  131  A.  8.  R.  763;  39  L.R.A.       10.  Inland  Fisheries  v.  Holyoke  Wa- 
587.  ter  Power  Co.,  104  Mass.  446,  6  Am. 

6.  Paiker  t.  People,  111  HI.  581,  53  Rep.  247,  affirmed  15  WaU.. 500,  21 
Am.  Rep.  643;  Stoughton  v.  Baker,  4  U.  S.  (L.  ed.)  133. 
Mass.  522,  3  Am.  Dec.  236.     Contra,       11.  Stonghton  v.  Baker,  4  Mass.  522, 
Woolever  v.  Stewart,  36  Ohio  St.  146,  3  Am.  Dec.  236. 
38  Am.  Rep.  569.  12.  State  y.  Hanlon,  77  Ohio  St.  19, 

Note:  39  L.EA.  587.  82  N.  E.  662,  122  A.  S.  R.  472,  13 

Especially   is   this   tme  where   the  L.R.A.(N.S.)   539. 
obsitruction    originates    without    right. 
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license.**  So,  as  a  general  proposition,  a  state  may  refuse  to  grant 
licenses  to  citizens  of  other  states ;  **  but,  as  between  citizens,  it  has 
been  held  to  be  improper  to  license  taxpayers  and  refuse  to  license 
Qontaxpayers,**  or  to  grant  licenses  to  the  citizens  of  one  municipal- 
ity and  refuse  them  to  the  inhabitants  of  another.**  A  fee  may  be 
charged  for  the  license,  and  the  law  does  not  require  that  each  fisher- 
man shall  pay  the  same  amount  for  the  privilege  of  fishing.  .It  is  not 
an  illegal  discrimination  to  impose  a  larger  fee  on  those  persons 
using  larger  boats  or  more  efficient  appliances.*'  Licenses  may  be 
required  for  the  taking  of  shellfish  or  lobsters,**  as  well  as  for  the 
catching  of  swimming  fish.  Likewise,  licenses  may  also  be  required 
of  persons  engaged  as  guides  in  inland  fisheries,**  and  such  a  require- 
ment is  not  unconstitutional  on  the  theory  that  it  deprives  one  from 
engaging  in  a  lawful  occupation.  So,  too,  a  license  tax  may  be  imposed 
on  the  business  or  occupation  of  those  engaged  in  packing  or  canning 
oysters.** 

38.  Time  of  Tatdng. — ^By  virtue  of  its  police  power  over  the  presei^ 
vation  of  fish,  a  state  may  forbid  the  taking  of  fish  from  its  waters 
during  certain  periods.*  Such  prohibitions  may,  if  the  close  season 
is  not  unreasonable  in  length,  extend  to  non-navigable  streams  at 
well  as  navigable  waters,*  and  may  also  forbid  the  taking  of  fish 
which  are  privately  propagated.*  As  an  aid  to  the  enforcement  of 
a  statute  creating  a  close  season,  the  legislature  may  forbid  the  posses- 
sion or  sale  of  the  fish  during  such  season.*  Or  the  sale  of  those 
artificially  propagated  may  be  allowed  during  the  prohibited  season 
for  purposes  of  culture  and  maintenance,  but  forbidden  for  purposes 
of  food.'    The  taking  of  lobsters  '  or  shellfish  during  certain  periods 

13.  As  to  eriminal  prosecations,  see  1.  State  v.  Lewis,  134  Ind.  250,  33 
infra,  par.  43.  N.  E.  1024,  20  L.R.A.  52;   Com.  v. 

14.  State  V.  Kofines,  33  R.  I.  211,  80  Gilbert,  160  Mass.  157,  35  N.  B.  454, 
Atl.  432,  Ann.  Cas.  1913C  1120.  See  22  L.R.A.  439;  State  v.  McQnirc,  24 
also  supra,  par.  34.  Ore.  366,  33  Pac.  666,  21  L.R.A.  478; 

16.  Gustafson  v.  State,  40  Tex.  Grim.  Payne  v.  Providence  Gas  Co.,  31  R. 
67,  45  S.  W.  717,  48  S.  W.  518,  43  I-  295,  77  Atl.  145,  Ann.  Cas.  1912B 

16.  State"  v.  Higgins,  51  S.  C.  51,  ,a^°^'-  ^^^  ^-  ^-  ^-  '^^■'  ^  ^^^^• 
28  S.  E.  15,  38  L.R.A.  561.  ^-  „  r  p  7;;6 

17.  State  V.  Hanlon,  77  Ohio  St.  19,      ^-  JJ"*f '  ,^V^w    ira  m.-.    ik7 

fA  S«T'.',?  ^^  ^-S-  ''''  ''  35^^454,  g^aj'^^^'Te^ 21; 
L.R.A.(N.S.)    539.     See   also   supra,  ^^^.^^  p„  g'j 

P*f;^?;'             -^  ^         o«  »    T    «,,  *•  Com.  V.  GUbert,  160  Man.  157, 

18.  State  V.  Koflnes,  33  R.  I.  211,  35  n.  e.  454,  22  L.R.A.  439.  Bee  also 
80  Atl.  432,  Ann.  Cas.  1913C  1120.  ijatra,  par.  41. 

19.  State  V.  Snowman,  94  Me.  99,  46  6.  Com.  v.  Gilbert,  160  Mass.  157, 
Atl.  815,  80  A.  S.  R.  380,  50  L.R.A.  35  N.  E.  454,  22  LJI.A.  439. 

544.  6.  Pa3rne  v.  Providence  Qtts  Co.,  31 

20.  State  v.  Applegarth,  81  Md.  293,  R.  I.  295,  77  Atl.  145,  Ann.  Cas.  1912B 
31  Atl.  961,  28  L.R.A.  812.  65. 
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may  be  forbidden  by  statute  in  the  same  way  as  similar  regulations 
may  aim  to  protect  swimming  fish.^ 

39.  Manner  of  Taking. — ^The  regulatory  power  of  the  state  over 
the  taking  of  fish  extends  also  to  the  manner  by  which  they  may  be 
taken.*  To  permit  the  taking  of  fish  by  any  device  within  the  inven- 
tion of  man  might  in  a  short  time  exterminate  a  particular  species  of 
fish;  hence,  the  legislature  may  forbid  fishermen  to  use  certain  nets 
or  seines  in  psu^icular  waters  or  at  particular  times.*  So,  too,  the  legis- 
lature may  prohibit  the  taking  of  certain  kinds  of  fish  in  any  other 
manner  than  by  hook  and  Iine,^°  and  the  possession  of  a  net  or  seine 
for  uses  prohibited  by  statute  may  be  forbidden  and  made  a  criminal 
offense.**  Moreover,  the  legislature  may  authorize  an  officer  to 
remove  unlawful  fishing  apparatus  from  streams,**  or  may  authorize 
the  forfeiture  of  such  apparatus.*"  Statutes  regulating  the  manner  of 
fishing,  and  creating  criminal  offenses  or  imposing  forfeitures  for 
their  violation,  are  generally  to  be  accorded  a  strict  construction.** 
A  fishing  apparatus  is  "used,"  within  the  sense  of  a  statute  prohibiting 
the  use  of  certain  apparatus,  when  it  is  in  a  boat  at  the  fishing  grounds 
and  is  ready  for  use  and  intended  to  be  used,  though  no  fish  have 
been  caught  with  it.*' 

40.  Size  of  Fish  Which  May  Be  Taken. — ^In  the  preservation  of 
edible  fish,  it  may  become  expedient  to  prohibit  the  taking  of  the 
smaller  fish,  and  hence  the  legislature  may  prohibit  fishermen  from 
taking  or  selling  fish  smaller  than  a  designated  length.  Statutes  of 
this  nature  have  been  passed  to  prohibit  the  sale  of  lobsters  of  inferior 
size,  and  they  are  generally  sustained  as  a  proper  exercise  of  the  state's 
police  power.**  Even  the  possession  of  lobsters  of  the  prohibited  size 
may  be  punished  as  a  crime,  and  the  crime  under  some  statutes  may 

7.  See  infra,  par.  44.  N.  C.  61,  7  S.  E.  649,  9  A.  S.  B.  21. 

8.  Lawton  v.  Steele,  119  N.  Y.  226,       Note:  39  L.B.A.  686. 

23  N.  E.  878, 16  A.  S.  B.  813,  7  L.R.A.  10.  State   ▼.    Mroztnski,   69    Minn. 

134,  affirmed  152  U.  S.  133,  14  S.  Ct.  465,  61  N.   W.  560,  27   L.R.A.  76; 

499,  38  U.  S.  (L.  ed.)  385.     See  also  Peters  v.  State,  96  Tens.  682,  36  8. 

leek  T.  Andeison,  57  CaL  251,  40  Am.  W.  399,  33  L.B.A.  114. 

Rep.  115.  Note:  39  L.R.A.  586. 

Notes:  131  A.  S.  R.  755;  39  Lit.A.  11.  State  v.  Lewis,  134  Ind.  250,  33 

585.  N.  E.  1024,  20  L.RA..  52  and  note. 

9.  People  y.  Bridges,  142  III.  30,  31  12.  Rea  v.  Hampton,  101  N.  C.  61, 
N.  E.  115,  16  LJEIJL  684;   State  v.  7  S.  E.  649,  9  A.  S.  R.  2L 

Lewis,  134  Ind.  250,  33  N.  E.  1024,  IS.  See  infra,  par.  42. 

20  LJt.A.  52;  State  ▼.  Hang,  95  la.  14.  Collins   v.   Bankers'   Acm.   Ins. 

413,  64  N.  W.  398,  29  LJI.A.  390;  Co.,  96  la.  216,  64  N.  W.  778,  59  A. 

State  V.  Mrozinski,  59  Minn.  465,  01  S.  R.  367. 

N.  W.  560,  27  L.B.A.  76;  Lawton  v.  15.  Moses  v.  Raywood,  [1911]  2  K. 

Steele,  119  N.  T.  226,  23  N.  E.  878, 16  B.  (Eng.)  271,  Ann.  Cas.  1912A  311 

A.  B.  R.  813,  7  L.R.A.  134,  afOrmed,  and  note. 

162  U.  S.  133, 14  S.  Ct  499,  38  U.  S.  M.  Note:  Ann.  Cas.  1913C  1135. 

(L.  ed.)   385;  Rea  ▼.  Hampton,  101 
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be  committed  where  they  were  imported  from  another  state  or 
county.*^  But  a  common  carrier  who  has  barrels  of  short  lobsters  in 
his  possession  for  the  purpose  of  transportation  should  be  acquitted 
if  he  neither  knows  nor  has  good  reason  to  believe  that  the  barrels 
contain  lobsters  under  the  prescribed  length.^*  Similarly,  the  taking 
of  oystera  under  a  prescribed  size  may.  be  forbidden,  and  the  pro- 
hibition may  legally  extend  to  the  taking  of  oysters  from  private 
beds.»» 

41.  Possession  and  Sale  of  Fish. — ^If  the  legislature,  in  order  effect- 
ively to  enforce  the  prohibitions  against  fishing,  deems  it  wise  to 
prohibit  the  possession  or  sale  within  the  state  of  fish  which  may  not 
legally  be  taken  from  its  waters,  there  is  no  constitutional  objection 
to  the  legislation.*'  Thus  it  may  be  made  a  crime  to  have  the  posses- 
sion within  the  state  of  lobsters  under  a  certain  size.*  Prohibitions 
against  the  sale  or  possession  of  dead  fish  may  apply  to  those  artificially 
propagated  on  one's  own  premises.*  To  deny  the  right  to  sell  fish 
for  food  during  certain  periods  of  the  year  is  not  a  taking  of  property 
without  compensation.  Thus,  the  legislature  may  permit  the  catch- 
ing of  fish  for  consumption  but  forbid  their  taking  for  purposes  of 
sale.*  Not  only  may  such  prohibitions  apply  to  fish  caught  within 
the  state,  but  they  may  legally  be  extended  to  fish  imported  from 
other  states.*  Prohibitions  of  this  nature  are  not  condemned  by  the 
interstate  commerce  clause  of  the  federal  constitution,  though  in- 
directly they  interfere  with  the  free  commerce  of  fish  from  one  state 
to  another.*  The  obvious  intention  of  a  statute  forbidding  the  sale 
or  possession  of  fish  is  however  the  protection  of  domestic  fisheries; 
and,  unless  the  statute  reasonably  requires  such  interpretation,  it  will 
not  be  construed  as  forbidding  the  sale  or  possession  of  fish  imported 
from  another  jurisdiction.*  -  Nor  will  a  statute  generally  be  construed 
so  as  to  forbid  the  possession  or  offering  for  sale  of  fish  which  have 
been  legally  caught  within  the  state.' 

17.  Note:  Ann.  Cas.  1913C  1136.  Atl.  734,  53  L.R.A.  314. 

18.  State  V.  Swett.  87  Me.  99,  32  Atl.  4.  State  v.  Schuman,  38  Ore.  16,  58 
806.  47  A.  S.  E.  306,  29  L.R^A..  714.  Pac.  661,  78  A.  S.  R.  754,  47  L.BA. 

19.  Windsor  v.  State,  103  Md.  611,  153. 

64  Aa.  288,  12  LJt.A.(N.S.)  869  and  6.  People  v.  CNeU,  110  Mich.  324, 
note.    See  also  supra,  par.  31.  68  N.  W.  227,  33  L.R.A.  696.    Se« 

20.  State  v.  Schuman,  36  Ore.  16,  58  also  supra,  par.  32. 

Pac.  661,  78  A.  S.  A.  754,  47  L.R.A.  6.  See  People  v.  Buffalo  Fish  Co., 
153.  164  N.  Y.  93,  58  N.  E.  34,  79  A.  S.  R. 

1.  Note:    Ann.    Cas.    1913C    1135,   6B2,  52  L.R.A.  803.    See  also  Tvler  v. 
And  see  supra,  par.  40.  State,  93  Md.  309,  48  Atl.  840,  52 

2.  Com.  V.  Gilbert,  160  Mass.  157,  L,R.A.  100. 

35  N.  E.  454,  22  L.R.A.  439.  See  also  7.  State  v.  McQuire,  24  Ore.  366,  33 
supra,  par.  31.  Pac.  666,  21  L.E.A.  478. 

3.  State  V.  Dow,  70  N.  H.  286,  47 
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42.  Forfeiture  of  Fishing  Apparatus. — It  is  clear  that  the  stato 
has  the  power  to  punish  a  violation  of  its  fishing  laws  by  the  forfeiture 
of  the  apparatus  used  in  the  illegal  fishing.  The  serious  question 
which  arises  from  the  right  of  forfeiture  is  whether  the  state  can 
summarily  forfeit  and  take  or  destroy  the  fishing  appliances  without 
giving  the  owner  an  opportunity  to  he  heard.  As  a  rule  of  general 
application  to  all  kinds  of  property  illegally  used,  it  is  sometime? 
said  that  a  distinction  is  to  be  drawn  between  the  summary  destruction 
of  property  which  may  be  innocently  used  and  that  which  is  incapable 
of  any  use  except  an  illegal  one ;  and  that  the  latter  may  be  summarily 
forfeited,  but  that  the  former  cannot  be  forfeited  or  destroyed  without 
giving  the  owner  an  opportunity  to  be  heard  on  the  proposition.* 
However  this  may  be  with  respect  to  other  kinds  of  property  which 
may  be  lawfully  used,  it  is  generally  held  that  the  constitutional 
requirement  of  due  process  of  law  does  not  forbid  a  state  from  sum- 
marily forfeiting  nets  or  other  fishing  appliances  of  small  value  which 
are  used  in  illegal  fishing.*  In  the  case  of  such  nets  or  other  fishing 
appliances  which  clearly  appear  to  have  been  used  in  the  unlaw- 
ful taking  of  fish,  the  state  may  declare  them  to  be  nuisances;  and 
the  fact  that  it  is  possible  for  them  to  be  used  for  legal  purposes  will 
not  save  them  from  summary  forfeiture  or  destruction."  The  federal 
constitution  does'  not  compel  a  state  to  belittle  its  dignity  by  requiring 
a  solemn  judicial  proceeding  over  the  forfeiture  of  a  few  hooks  or 
lines  which  clearly  appear  to  have  been  used  for  taking  fish  in  viola- 
tion of  the  state  statutes.**  Moreover,  the  requirement  of  due  process 
of  law  may  be  satisfied  in  some  jurisdictions  where  the  owner  of  the 
nets,  though  they  are  confiscated,  has  a  remedy  to  recover  their  value 
in  case  he  can  show  that  they  were  used  in  lawful  purposes.**  A 
different  conclusion  may  well  be  reached  where  it  is  sought  to  forfeit 
property  of  considerable  value,  such  as,  for  example,  a  vessel  used 

8.  See  CONSTmrriOHAi.  Law,  voL  6,  134,  affirmed  152  U.  S.  133,  14  S. 
p.  479.  Ct.  499,  38  U.  S.  (L.  ©d.)  660;  State 

9.  LawtoD  ▼.  Stedc,  119  N.  T.  226,  v.  French,  71  Ohio  St.  186,  73  N.  E. 
23  N.  E.  878, 16  A.  S.  R.  813,  7  L.R.A.  216,  104  A.  S.  R.  770,  1  Ann.  Cas. 
134,  affirmed,  152  U.  S.  133,  14  S.  Ct.  948  and  note;  Bittenhans  v.  Johnston, 
499,  38  U.  S.  (Ik  ed.)  660:  Danida  92  Wia.  588,  66  N.  W.  805,  32  L.R.A. 
V.  Homer,  139  N.  C.  219,  51  S.  E.  992,  380. 

3  L.R.A.(N.S.)  997  and  note;  State  Note:  39  L.R.A.  590. 
V.  French,  71  Ohio  St.  186,  73  N.  B.  11.  Lawton  v.  Steele,  119  N.  Y.  226, 
216,  104  A.  S.  R.  770,  1  Ann.  Cas.  23  N.  E.  878, 16  A.  S.  B.  813, 7  L.R.A. 
948  and  note.  See  also  Colon  v.  Lisk,  134,  affirmed  152  U.  S.  133,  14  S. 
153  N.  T.  188,  47  N.  E.  302,  60  A.  S.  Ct.  499,  38  U.  S.  (L.  ed.)  660. 
B,  609.  Contra,  leck  v.  Anderson,  57  12.  Daniels  v.  Homer,  139  N.  C.  219, 
Cal.  251,  40  Am.  Rep.  115.  51   S.   E.   992,   3  L.R.A.{N.S.)    997; 

Notes:  19L.R.A.  197;39L.R.A.  590.  Bittenhans  v.  Johnston,  92  WiB.  688, 

10.  Lawton  v.  Steele,  119  N.  Y.  226,  66  N.  W.  805,  32  L.R.A.  580. 
23  N.  E.  878, 16  A.  S.  R.  813, 7  L.R.A. 
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to  take  fish.**  But  a  state  statute  may  authorize  the  forfeiture  of  a 
voi-sel  where  it  is  engaged  in  illegal  fishing  and  judicial  proceedings 
are  authorized  and  an  opportunity  is  given  the  owner  to  be  heard 
on  the  question  before  the  forfeiture  is  declared.**  A  vessel  enrolled 
and  licensed  under  the  United  States  laws  may  be  seized  and  forfeited 
under  a  state  law." 

43.  Criminal  Prosecution. — To  secure  the  enforcement  of  restric- 
tions on  the  taking  of  fish,  the  state  may  make  it  a  criminal  offense 
to  take  fish  in  violation  of  its  regulations,**  and  even  the  possession 
of  fishing  appliances  for  unlawful  piirposes  may  be  declared  a  crime.*' 
As  a  general  rule,  such  penal  statutes  are  to  be  strictly  construed  in 
favor  of  the  accused,  and  only  those  acts  expressly  condemned  by  the 
statute  are  punishable.**  And  constitution^  provisions  must  be 
observed  to  the  end  that  due  process  of  law  is  accorded  to  the  violator, 
including  a  trial  by  jury  to  the  extent  guaranteed  by  the  constitu- 
tion.** The  trial  may  generally  be  had  before  a  justice  of  the  peace 
or  other  inferior  magistrate ;  *"  but  a  statute  committing  the  judicial 
administration  of  the  reflations  to  mayors  and  justices  of  the  peace, 
whether  the  offenses  are  committed  in  their  districts  or  not,  may  be 
unconstitutional.*  It  has  been  held,  however,  that  if  one  statute 
declares  a  dam  without  a  fishway  to  be  a  nuisance  which  may  be 
abated,  while  another  statute  provides  that  a  penalty  of  one  thousand 
dollars  may  be  imposed  for  maintaining  a  nuisance  when  no  other 
punishment  therefor  is  specifically  provided,  a  justice  of  the  peace 
has  jurisdiction  to  try  for  the  offense  of  maintaining  a  dam  without 
a  fishway,  to  declare  it  a  nuisance,  and  to  order  its  abatement,  although 
the  penalty  which  may  be  imposed  exceeds  his  jurisdiction.*  Con- 
.stitutional  provisions  may  forbid  the  issuance  of  a  warrant  for  the 
arrest  of  one  violating  a  fish  law,  except  upon  probable  cause  sup- 
ported by  oath  or  affirmation.* 

44.  Shellfish. — ^The  taking  and  marketing  of  shellfish  is  subject 
to  governmental  regulation  to  the  same  extent  as  swimming  fish.* 

18.  Color  V.  Li8k,  153  N.  Y.  188,  47  367;  People  v.  Buffalo  Fidx  Co.,  164 

N.  E.  302,  60  A.  S.  R.  609.  N.  Y.  93,  58  N.  B.  34,  79  A.  S.  R.  622, 

•     14.  Smith  V.  Maryland,  18  How.  71,  52  KR.A.  803. 

15    U.    S.    (L.    ed.)    269.      See   also  19.  Colon  v.  Lisk,  153  N.  Y.  188,  47 

Thompson  v.  Whitman,  18  Wall.  457,  N.  E.  302,  60  A.  S.  R.  609. 

21  U.  S.  (L.  ed.)  897.  20.  State  v.  Meek,  112  la.  338,  84  N. 

16.  Smith  V.  Maryland,  18  How.  71,  W.  3,  84  A.  S.  R.  342,  51  L.R.A.  414. 

15  U.  S.  (L.  ed.)  269.  1.  Ex  parte  Fritz,  86  Miss.  210,  38 

16.  Lawton  v.  Steele,  152  U.  S.  133,  So.  722, 109  A.  S.  R.  700. 

14  S.  Ct.  499,  38  U.  S.  (L.  ed.)  385.  2.  ^State  v.  Meek,  112  la.  338,  84  N. 

17.  State  V.  LewLs,  134  Ind.  250,  33  W.  3,  84  A.  S-  R.  342,  51  L.R.A.  414. 
N.  E.  1024,  20  L.R.A.  52  and  note.  3.  State  v.  Higgins,  51  S.  C.  51,  28 
And  sec  supra,  par,  39.  S.  E.  15,  38  L.R.A.  561.     And  see 

18.  Collins  V.  Bankers'  Ace.  Ins.  Co.,  generally,  Abrest,  vol.  2,  p,  460. 

96  la.  216,  64  N.  W.  778,  59  A.  S.  R.       4.  State  v.  Harrnb,  9,t  Ala.  17(i.  lo 
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The  legislature  may  make  a  close  season  during  which  no  person 
shall  take  shellfish;*  it  may  forbid  the  taking  by  certain  destruc- 
tive methods,  such  as  scoops  and  drags; '  it  may  limit  the  size  of  the 
oysters  to  be  marketed  and  require  the  immatiire  ones  to  be  returned 
to  the  water; '  it  may  allow  residents  of  the  state  to  take  the  fish, 
but  deny  the  privilege  to  nonresidents;  *  it  may  require  a  license  for 
taking  the  shellfish  from  the  waters,*  and  impose  a  license  fee  on 
such  taking  or  on  the  business  of  packing  or  canning  oysters ;  **  or 
it  may  levy  a  tax  on  the  sales  of  oysters.^*  And  these  regulations  may, 
as  a  general  proposition,  apply  to  private  oysteries  as  well  as  natural 
beds  owned  by  the  public,^*  and,  despite  anything  in  the  federal 
constitution,  may  apply  to  oysters  under  tidal  waters  as  well  as  those 
under  nontidal  waters.**  The  sale  or  possession  within  the  state  of 
oysters  or  clams  under  a  prescribed  size  may,  no  doubt,  be  prohibited 
though  such  shellfish  are  imported  from  another  state,**  but  statutes 
relative  to  the  sale  or  possession  of  such  fish,  unless  they  require  a 
contrary  interpretation,  are  construed  as  applicable  solely  to  domestic 
shellfish.**  To  enforce  its  regulations,  the  state  may  make  their 
violation  a  criminal  offense,**  or  may  cause  the  forfeiture  of  vessels 
or  fishing  apparatus  used  in  the  unlawful  taking  of  the  shellfish.*' 
Unless  the  state  constitution  contains  provisions  requiring  a  different 
decision,  the  legislature  may  grant  or  lease  to  an  individual  the  ex- 
clusive right  to  take  shellfish  from  certain  places  in  the  public  waters 

So.  752,  36  A.  S.  R.  105,  15  L.RJi.  tafson  v.  State,  40  Tex.  Crim.  67,  45 

761;  Bradsliaw  v.  Lankford,  73  Md.  S.  W.  717,  48  8.  W.  518,  43  L.H.A. 

428,  21  AU.  66,  25  A.  S.  R.  602,  11  615. 

L.R.A.  582;  Com.  ▼.  Hilton,  174  Mass.  Note:  16  Ann.  Caa.  200. 

29,  54  N.  E.  362,  45  L.R.A.  476.  See  also  supra,  par.  34. 

Note:60L.R.A.517.  9.  Note:  60  L.R.A.  517.     See  also 

5.  Payne  ▼.  Providence  Gas  Co.,  31  snpra,  par.  37. 

R.  I.  295,  77  Atl.  145,  Ann.  Cas.  1912B       10.  State  v.  Applegarth,  90  Md.  293, 

65.    See  also  supra,  par.  38.  31  Atl.  961,  28  L.R.A.  812. 

6.  Smith  V.  Maryland,  18  How.  71,       H.  Com.  v.  Brown,  91  Va.  762,  21 
15  U.  S.  (L.  ed.)  269.    See  also,  supra,  8.  E.  357,  28  L.R.A.  110. 

par   38  12.  Windsor  v.  State,  103  Md.  611, 

7.  Windsor  v.  State,  103  Md.  611,  «4  Atl    288,  12  L..A.(N.S.)  869  and 
64  AO.  288, 12  L.R.A.(N.S.)  869.    See  ^°\^-    See  aire  supra,  par.  31 

also  suDra    oar    40  ^3-  ^^  ^-  ^e*  J«"«y'  207  U.  S.  67, 

a  \rIfW«Hr*,   Virinni.    «4  H    S    28  S.  Ct.  22,  52  U.  S.  (L.  ed.)  106. 

J-  fA^?n    li'ra.^tS;  V        "•  Tyler  V.  State,  93  Md.  309,  48 

w  '    t  ^k  ;/   i7f"\n  I;    7K9    tSi  ^«-   840,  52  L.R.a!  100.     See  also 

?'^l'  ^n/«  T  »'a    ^fi     I    '        State  V.  Harmb,  95  Ala.  176,  10  So. 

h..^-     ,}?X'r        „n  T;  Iri  oc^' 7=  752,  36  A.  S.  R.  195,  15  LJIJL  761. 

Hilton,  174  Mass.  29,  54  N.  E.  362,  45  See  also  supra,  par.  32. 

L.R  Jl.  475.    See  also  State  v.  Leavitt,       15.  Tyler  v.  State,  93  Md.  309,  48 

105  Me.  76,  72  AtL  875,  26  LJLA.  Atl.  840,  52  L.R.A  100. 

(N.S.)  799.  16.  See  supra,  par.  43. 

But  ttie  privilege  cannot  be  granted       17.  Smith  v.  Maryland,  18  How.  71, 

to  taxpayers  of  the  state  and  denied  to  15  U.  S.  (L.  ed.)  269.    See  also  supra, 

eitizena  who  are  not  taxpayers.    Ous-  par.  42. 
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of  the  state.^*  The  taking  and  marketing  of  lobsters  is  also  a  matter 
which  is  subject  to  state  regulation,  as  by  prohibiting  the  possession 
of  lobsters  measuring  less  than  a  designated  length.*'  A  statute  giv- 
ing commissioners  of  game  the  right  to  search  in  suspected  places  for, 
and  to  seize  and  remove,  lobsters  which  have  been  unlawfully  taken, 
held  or  offered  for  sale  does  not  justify  the  seizing  of  property  upon 
the  person  or  in  the  hands  of  another  and  taking  it  from  him  for  the 
purpose  of  examining  the  contents  of  a  receptacle  which  is  seized 
while  in  his  hands  and  taken  from  bis  person  against  his  will.'** 

.  18.  See  supra,  par.  18.  note.    See  snpra,  par.  40. 

19.  State  V.  Koflnes,  33  R.  I.  211,  80       20.  Dunn  v.  Lowe,  203  Maaa.  516, 
AtL  432,  Ann.  Caa.  1913C  1120  and  S9  N.  E.  1046, 133  A.  8.  B.  32& 
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25.  Buildings  Erected  by  Tenant 

26.  Effect  of  Consent  or  License  to  Erect  6iiil£iig 

27.  Building  Erected  by  Vendee 

28.  Machinery  Generally 

29.  Miscellaneous  Instances  as  to  Machinery 

30.  Boilers  and  Engines 

31.  Factoi7  Machinery 

V.  Remedies  and  Procedon 

32.  Remedies 

33.  Questions  of  Law  and  Fact 


I.  Introductory 

1.  Scope  of  Article. — This  article  treats  of  rightB  and  liabilities 
with  respect  to  chattels  affixed  or  annexed  to  real  property,  includ- 
ing the  question  whether  railroad  structures  and  erections  placed  on 
land  are  fixtures  so  as  to  pass  with  the  land ;  but  the  general  subject 
of  the  character  of  railroad  property  as  being  real  or  personal  is 
relegated  to  another  article.*  Related  matters  treated  elsewhere  are: 
chattel  mortgages  on  fixtures ;  *  crops  generally ;  •  property  rights  in 
tombstones ;  ♦  conversion  of  chattels  annexed  to  realty ;  •  lien  for 
compensation  for  annexing  chattels  to  realty ;  •  compensation  for 
fixtures  on  real  estate  taken  for  public  use; '  and  the  statute  of  frauds 
as  applied  to  sales  of  fixtures.' 

2.  Definitions. — The  term  "fixture"  is  generally  used  in  reference 
to  some  originally  personal  chattel,  which  has  been  actually  or  con- 
structively affixed  either  to  the  soil  itself  or  to  some  structure  legally 
a  part  of  such  soil.*  It  has  been  defined  as  denoting  an  article  which 
was  once  a  chattel,  but  which,  by  being  physically  annexed  or  affixed 
to  the  realty,  has  become  accessory  to  it  and  part  and  parcel  of  it;  *• 
or  as  signifying  something  so  attached  to  the  realty  as  to  become, 
for  the  time  being,  a  part  of  the  freehold,  as  contradistinguished  from 
a  mere  chattel ;  **  something  annexed  to  a  freehold  for  use  in  connec- 

1.  See  Railroads.  59  Am.  Dec.  634;  Gasaway  v.  Thomas, 

2.  See  Chattel  Mortoages,  vol.  5,  56  Wash.  77,  105  Pac.  168,  20  Ann. 
p.  402  et  seq.  Cas.  1337. 

3.  See  Crops,  vol.  8,  p.  354.  11.  Mackie  v.  Smith,  5  La.  Ann.  717, 

4.  See  Cemeteries,  vol.  5,  p.  247.  52  Am.  Dec.  615:  Coombs  v.  Jordan, 

5.  See  Trover.  '  3  Bland's  Ch.  (Md.)  284,  22  Am.  Dec. 

6.  See  ?irECHAKios'  Lien-s.  236;  Carlin  v.  Ritter,  68  Md.  478,  13 

7.  See  Eminent  Domain,  vol.  10.  p.  Atl.  370,  16  Atl.  801,  6  A.  S.  R.  467; 
341  et  seq.  Jliller  v.  Plumb,  6  Cow.  (N.  Y.)  665, 

8.  See  Statute  op  Frauds.  16  Am.  Dec.  456. 

9.  Dudley  v.  Hnrst,  (57  Md.  44,  8  Notes:   37  Am.  Dec.  219;  55  Am. 
Atl.  901,  1  A.  S.  R.  368.  Dee.  416;  5  L.R.A.  150. 

10.  Teaff  V.  Hewitt,  1  Ohio  St.  511. 
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tion  therewith ;  *'  something  so  annexed  to  a  freehold  that  it  cannot 
be  removed  without  injury  to  the  freehold.*' 

n.  Critbbia  and  Elements 

3.  General  Tests  or  Criteria. — The  tests  to  be  applied  in  determin- 
ing the  question  whether  an  article  used  in  connection  with  realty 
is  to  be  considered  a  £bcture  or  not  have  even  less  of  definiteness  than 
an  attempted  statement  of  a  definition  aa  to  what  constitutes  a  fixture. 
The  general  course  of  modem  decisions,  in  both  English  and  American 
courts,  is  against  the  common  law  doctrine  that  the  mode  of  annexa- 
tion is  the  criterion,  whether  slight  and  temporary,  or  immovable  and 
permanent,  and  in  favor  of  declaring  all  things  to  be  fixtures  which 
are  attached  to  the  realty  with  a  view  to  the  purposes  for  which  it 
is  held  or  employed.**  This  has  led  to  the  formulation  and  recogni- 
tion of  three  general  tests  which  may  be  applied  in  determining  a 
particular  case,  namely,  first,  annexation  to  the  realty,  either  actual 
or  constructive;  second,  adaptation  or  application  to  the  use  or  pur- 
pose to  which  that  part  of  the  realty  to  which  it  is  connected  is 
appropriated;  and  third,  intention  to  make  the  article  a  permanent 
accession  to  the  freehold.**  It  is,  of  course,  obvious  that  the  adop- 
tion of  these  tests  does  not  establish  definite  criteria,  but  leaves  each 
case  to  be  determined  not  only  on  the  circumstances  and  nature  of  the 
annexation  and  the  uses  to  which  the  property  is  put,  but  also  on 

12.  Canning  v.  Owen,  22  R.  I.  624,  Go.  v.  Hawley,  44  la.  57,  24  Am.  Rep. 
48  Atl.  1033,  84  A.  S.  R.  858.  719  and  note;  Thomson  v.  Smith,  111 

Notes:   17  Am.  Dec.  694;  36  Am.  la.  718,  83  N.  W.  789,  82  A.  8.  R.  541 

Dee.  557.  and  note;  50  L.R.A.  780;  Atehinson, 

13.  Elwes  V.  Maw,  3  Bast  38,  6  Rev.  etc.,  R.  Co.  v.  Morgan,  42  Kan.  23, 
Rep.  523, 12  Eng.  Rul.  Cas.  193;  Hob-  21  Pac.  809, 16  A.  S.  R.  471,  4  L.R.A. 
son  T.  Ooringe,  66  L.  J.  Oh.  114,  12  284;  Roderick  v.  Sanborn,  106  Me. 
Eng.  Rul.  Cas.  208.  159,  76  AtL  263,  20  Ann.  Cas.  469, 

Note:  30  A.  S.  R.  491.  30    L.R.A.(N.S.)     1189;    Dudley    v. 

14.  Clifton  First  Nat.  Bank  v.  Clif-  Hurst,  67  Md.  44,  8  Atl.  901,  1  A.  S. 
ton  Armory  Co.,  14  Aii«.  360,  128  R.  368;  Teaff  v.  Hewitt,  1  Ohio  St 
Pac.  810,  Ann.  Cas.  1915A  1061;  John  511,  59  Am.  Dec.  634;  Hntchins  v. 
P.  Squire  &  Co.  v.  Portland,  106  Me.  Masterson,  46  Tex.  551,  26  Am.  Rep. 
234,  76  Atl.  679,  20  Ann.  Caa.  603,  30  286;  Filley  v.  Christopher,  39  Wash. 
LJl.A.(N.S.)  576.  22,  80  Pac.  834,  109  A.  S.  R.  853; 

Notes:  17  Am.  Dec.  686;  91  Am.  Gasaway  v.  Thomas,  66  Wash.  77,  105 

Dec.  213;  30  A.  S.  R.  491;  3  L.RA.  Pac.  168,  20  Ann.  Cas.  1337;  Fuller- 

33;  5  LJI.A.  150;  10  L.R.A.  722.  Warren  Co.  v.  Barter,  110  Wis.  80, 

16.  Lavenson  v.  Standard  Soap  Co.,  85  N.  W.  698,  84  A.  S.  R.  867,  53 

80  Cal.  245,  22  Pao.  184,  13  A.  S.  R.  L.R.A.  603. 

147  and  note;  Baker  v.  McClnrg,  198       Notes:   14  Am.  Deo.  303;  17  Am. 

m.  28,  64  N.  E.  701,  92  A.  8.  R.  261,  Dec.  694;  100  Am.  Dec  492;  15  A.  S. 

59  L.R.A.  131;   Binkley  v.  Porkner,  R.  239;  22  A.  8.  R.  376;  39  A.  S.  R. 

117  Tnd    176,  19  N.  E.  753,  3  L.R.A.  172;  51  A.  S.  R.  633;  52  A.  S.  R. 

33  and  note;  Ottumwa  Woolen  Mill  585;  67  A.  8.  R.  525;  68  A.  S.  R. 
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the  relation  of  the  parties.**  These  general  testa,  moreover,  axe  sub- 
ject to  the  qualification  that  the  rights  of  the  parties  are  liable  to 
be  controlled  by  special  agreement*' 

4.  Annexation  Generally. — ^The  first  of  the  tests  outlined  in  the 
preceding  paragraph,  i.  e.,  annexation  to  the  realty,  either  actual  or 
constructive,  is  generally  held  to  be  uncertain  and  unsatisfactory,'^ 
the  tendency  being  to  accord  less  and  less  significance  thereto." 
There  must,  of  course,  be  actual  or  constructive  annexation,**  but 
regard  must  be  had  to  the  object,  the  effect,  and  the  mode  of  annexa- 
tion,* and  physical  annexation  is  not  alone  sufficient.*  The  extent 
and  mode  of  actual  annexation  have  now  little  weight  except  in  so  far 
as  it  relates  to  the  nature  of  the  article  itself,  the  use  to  which  the 
article  is  applied,  and  other  attending  circumstances  as  indicating  the 
intention  of  the  party  making  the  annexation.*  The  fact  that  chattels 
may  be  removed  and  sold  for  other  uses,  oi!  that  they  were  not  made 
with  special  adaptation  to  the  building  in  which  they  are  placed, 
is  not  conclusive  of  the  question  whether  they  have  become  fixtures,* 
nor  the  fact  that  they  can  be  removed  without  injury  to  themselves 
or  to  the  freehold.*    But  it  is  usually  conclusive  that  a  chattel  has 

420;  83  A.  S.  R.  836;  87  A.  S.  R.  268;  Nash,  14  AUen   (Mass.)  136,  92  Am. 

96  A.  S.  R.  322;  97  A.  S.  R.  492;  105  Dec.  741;  HopeweU  MiUs  v.  Taunton 

A.  S.  R.  647;  121  A.  S.  R.  180;  5  Sav.  Bank,  150  Mass.  519,  23  N.  E. 

L.R.A.  150;  69  L.R.A.  892.  327,  15  A.  S.  R.  235,  6  URJl.  248 

16.  Clifton  First  Nat.  Bank  v.  Clif-  and  note. 

ton  Armory  Co.,  14  Ariz.  360, 128  Pae.       Notes:  92  Am.  Dee.  743;  10  L.BJL 

810,  Ann.  Cas.  1915A  1061;  Swift  v.  722. 

Thompson,  9  Conn.  63,  21  Am.  Deo.       See  infra,  par.  5. 

718 ;  John  P.  Squire  &  Co.  ▼.  Portland,       2.  Atchison,  etc.,  R.  Co.  ▼.  Morgan, 

106  Me.  234,  76  Ail.  679,  20  Ann.  Caa.  42  Kan.  23,  21  Pac  809,  16  A.  S.  B. 

603,  30  L.RA.(N.S.)  576;  Union  Bank  471,  4  L.R.A.  284. 

&  Trust  Co.  V.  Fred  W.  Wolf  Co.,       Notes:  37  Am.  Dec  494;  19  A.  S.  B. 

114  Tenn.  255,  86  S.  W.  310,  108  A.  600;  30  A.  S.  R.  491;  51  A.  S.  R.  633; 

S.  R.  903,  4  Ann.  Caa.  1070.    See  in-  83  A.  S.  R.  836;  5  L.R.A.  594;  10 

fra,  par.  11  et  seq.,  as  to  relation  of  L.R.A.  722. 

parties.  3.  Ottumwa    Woolen    Mill    Co.   ▼. 

17.  See  infra,  par.  8.  Hawley,  44  la.  57,  24  Am.  Rep.  719; 

18.  Ottumwa  Woolen  Mill  Co.  v.  Feder  v.  Van  Winkle,  53  N.  J.  Eq. 
Hawley,  44  la.  57,  24  Am.  Rep.  719.  370,  33  Atl.  399,  51  A.  S.  R.  628; 

19.  See  supra,  par.  3.  Teaff  v.  Hewitt,  1  Ohio  St  511,  59 

20.  Roderick   v.   Sanborn,  106  Me.  Am.  Dec.  634. 

159,  76  Atl.  263,  20  Ann.  Cas.  469,  30       4.  Feder  ▼.  Van  Winkle,  53  N.  J. 
L.R.A.(N.S.)  1189;  Shepard  v.  Bios-  Eq.  370,  33  Atl.  399,  51  A.  S.  B.  628. 
8om,  66  Minn.  421,  69  N.  W.  221,  61      Note:  105  A.  S.  R.  647. 
A.  S.  R.  431.  8.  Swift  v.  Thompson,  9  Conn.  63, 

Notes:  14  Am.  Dec.  303;  17  Am.  21  Am.  Dee.  718;  McCrillis  t.  Cole, 
Dec.  690;  13  A.  S.  R.  153;  14  A.  S.  R.  25  R.  1. 156,  55  Atl.  196,  105  A  S.  R. 
462;  30  A.  S.  R.  491;  72  A.,S.  B.  142.  875;  Cross  v.  Marston,  17  Vt  533,  44 

1.  Atchison,  etc.,  R.  Co.  v.  Morgan,  Am.  Dec.  353. 
42  Ean.  23,  21  Pae.  809,  16  A.  S.  R.      Notes:  72  A.  S.  R.  1^;  109  A  8.  B. 
471.   4   LJEt.A.    284;    McLanjchlin    v.  857. 
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become  part  of  the  realty  when  it  has  been  so  affixed  as  to  be  inca- 
pable of  severance  without  injury  to  the  freehold.'  So,  while  a 
landowner  cannot  defeat  the  title  of  a  chattel  owner  by  wrongfully 
attaching  the  chattel  to  the  land,'  if  with  the  consent  of  the  lender 
the  property  lent  is  so  attached  as  to  become  a  fixture  it  will  pass 
to  a  third  person  having  a  lien  or  acquiring  an  interest  in  the  prem- 
ises without  knowledge  of  the  facts,*  And  a  chattel  affixed  to  land 
by  another  than  the  landowner  may  become  a  part  of  the  realty,' 
as  where  the  agent  of  the  landowner  attaches  a  chattel  of  his  own 
without  permission  of  the  owner  of  the  land,  express  or  implied.** 
Moreover,  the  chattel  may  become  a  fixture  though  attached  to  the 
land  under  a  mistake  as  to  boundaries.**  And  usage  of  trade  between 
manufacturers  and  purchasers  of  articles  to  treat  such  property  as 
personalty,  is  not  competent  to  make  it  personalty  when  annexed  to 
the  freehold.*' 

5.  Use  or  Purpose  of  Annexation. — The  second  test,  namely,  the 
adaptation  or  application  to  the  use  or  purpose  of  that  part  of  the 
property  with  which  it  is  connected,  is  generally  considered  as  entitled 
to  much  weight,  especially  in  connection  with  the  criterion  of  inten- 
tion, which  is  more  particularly  discussed  in  the  next  paragraph ;  *• 
the  tendency  being  to  regard  everything  as  a  fixture  which  has  been 

6.  McFazlane  V.  Foley,  27  Ind.  App.  27  Am.  Dec.  353;  Caldwell  v.  Eneas, 
484,  60  N.  B.  357,  87  A.  S.  R.  264;  2  Mill  Const  (S.  C.)  348, 12  Am.  Dec 
Farrar  t.  Stsckpole,  6  Greenl.  (Me.)    681. 

154,  19  Am.  Dec.  201;  Hunt  v.  Mul-  Notes:  26  Am.  Dec,  539;  77  Am. 

lanphy,  1  Mo.  308,  14  Am.  Dec.  300;  Dec  89;  100  Am.  Dec.  337;  43  A.  S. 

Providence  Gas  Co.  v.  Thurber,  2  R.  R.  498;  69  A.  S.  R.  343. 

I.  15,  55  Am.  Dec.  621;  Canning  v.  10.  Goddard   v.   Bolster,  6   Greenl. 

Owen,  22  R.  I.  624,  48  Atl.  1033,  84  (Mc)  427,  20  Am.  Dec  320. 

A.  S.  R.  858;  Filley  v.  Christopher,  11.  Seymour  v.  Watson,  6  Kackf. 

39  Wash.  22,  80  Pac  834,  109  A.  S.  (Ind.)  555,  36  Am.  Dec.  566;  Dutton 

R.  853.  V.  Ensley,  21  Ind.  App.  46,  51  N.  E. 

Notes:  17  Am.  Dec.  687;  5  L.R.A  380,  69  A.  8.  R.  340. 

594.  12.  Richardson  v.  Copeland,  6  Gray 

7.  Eisenhauer  v.   Quimi,  36  Mont  (Mass.)  536,  66  Am.  Dec  424. 
368,  93  Pac.  38,  122  A  S.  R.  370,  14  Note:  66  Am.  Dec.  426. 
L.R.A.(N.S.)   435.     Compare  Ghapin  As  to  trade  fixtures,  see  infra,  par. 
V.  Freeland,  142  Mass.  383,  8  N.  E.  13  et  seq. 

128,  56  Am.  Rep.  701,  in  which  case  IS.  Atchison,  etc.,  R.  Go.  ▼.  Mor- 
the  statute  of  limitations  had  ran  gan,  42  Kan.  23,  21  Pac.  809,  16  A. 
against  a  recovery  of  the  chattel  by  the  S.  R.  471,  4  L.RA.  284;  Johnson  v. 
owner.  Wiseman,  4  Mete.  (Ky.)  357,  83  Am. 

8.  Hamilton  v.  Hnntley,  78  Ind.  Dec  475  and  note;  Roderick  v.  San- 
521,  41  Am.  Rep.  593;  Stillman  v.  bom,  106  Me.  159,  76  Atl.  263,  20 
Flenniken,  58  la.  450,  10  N.  W.  842,  Ann,  Caa.  469,  30  L.RAl.(N.S.)  1189; 
43  Am.  Rep.  120.  State    Sav.    Bank    v.    Kerehcval,    65 

9.  Coombs     V.     Jordan,     3     Bland  Mo.  682,  27  Am.  Rep.  310. 

(Md.)  284,  22  Am.  Dec  236;  Rives  v.  Notes:  37  Am.  Deo.  494;  43  A.  S. 
Dudley,  56  N.  C.  126,  67  Am.  Dec  R.  498;  51  A.  S.  B.  633;  10  ImRJL 
231;  Crest  v.  Jack,  3  Watts  (Pa.)  238,   722. 
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attached  to  realty  with  a  view  to  the  purposes  for  which  the  realty 

is  held  or  employed,  however  slight  or  temporary  the  connection 

between  them.**     So  generally  it  may  be  said  that  if  property  is 

I  placed  on  land  to  improve  it  and  make  it  more  valuable  it  is  gen- 

I  erally  deemed  a  fixture,  but  that  if  it  is  attached  for  a  use  which  does 

f  not  enhance  the  value  of  the  land  it  remains  a  chattel.** 

6.  Intention  Generally. — ^The  third  test  stated,  the  intention  of  the 
party  making  the  annexation,  has  been  said  by  86me  of  the  authori- 
ties to  be  a  controlling  consideration,**  and  generally  it  is  held  to 
be  the  chief  test.*'  It  is  not  always  determinative,  but  in  cases 
of  doubt  it  has  a  controlling  influence.**  To  have  this  effect,  the 
intention  to  make  an  article  a  permanent  accession  to  the  realty  must 
affirmatively  and  plainly  appear,  and  if  the  matter  is  left  in  doubt 
and  uncertainty  the  legal  qualities  of  the  article  are  not  changed, 
and  it  must.be  deemed  a  chattel.**  .  But  the  test  of  intention  is  to 
be  given  a  broad  and  comprehensive  signification.  It  does  not  merely 
imply  the  secret  action  of  the  mind  of  the  owner  of  the  property,** 
nor  need  it  be  expressed  in  words,*  but  is  to  be  inferred  from  Uie 
nature  of  the  article  affixed,  the  relation  and  situation  of  the  party 
making  the  annexation,  the  structure  and  mode  of  annexation,  and  the 
purpose  or  use  for  which  the  annexation  has  been  made;  *  which, 

14.  Johnson  ▼.  Wiseman,  4  Mete.  v.  MuUanphy,  1  Mo.  508, 14  Am.  Dec. 
(Ky.)  357,  83  Am.  Dec.  475.  300;  Lawton  Pressed  Brick,  etc.,  Co. 

15.  Atchison,  etc.,  R.  Co.  v.  Mor-  v.  Ross-Kellar  Triple  Pressure  Brick 
gan,  42  Kan.  23,  21  Pac.  809,  16  A.  Mach.  Co.,  33  Okla.  59,  124  Pac.  43, 
S.  R.  471,  4  L.R.A.  284;  Winslow  v.  49  L.B.A.(N.S.)  395;  Union  Bank  & 
Bromich,  54  Kan.  300,  38  Pac.  275,  45  Trust  Co.  v.  Fred  W.  Wolf  Co.,  114 
A.  S.  R.  285;  Park  v.  Baker,  7  Allen  Tenn.  255,  86  8.  W.  310,  108  A.  S. 
(Mass.)  78,  83  Am.  Dec.  668;  Hunt  v.  R.  903,  4  Ann.  Cas.  1070;  Hntchins 
Mullanphy,  1  Mo.  508,  14  Am.  Dec.  t.  Masterson,  46  Tex.  551,  26  Am. 
300;  Potter  v.  Cromwell,  40  N.  Y.  287,  Rep.  286. 

100  Am.  Dec.  485.  Notes:  17  Am.  D«c.  695;  91  Am. 

Notes:  17  Am.  Dee.  690;  51  A.  S.  Dec.  213;  100  Am.  Dec.  492;  45  A. 
R.  633;  76  A.  S.  R.  864;  12  Eng.  Rul.  S.  R.  287;  46  A.  8.  R.  69;  51  A.  8. 
Cas.  221.  R.  633;  58  A.  8.  R.  341;  73  A.  8.  R. 

18.  Edwards,   etc.,   Lnmber   Co.   v.  518;  76  A.  S.  R.  864;  3  L.R.A.  33: 
Rank,  57  Neb.  323,  77  N.  W.  765,  73  4  L.R.A.  674;  10  L.R.A.  722. 
A.  S.  R.  514;  Gasaway  v.  Thomas,  56       18.  Kelly  ▼.  Austin,  46  IB.  166,  92 
Wash.  77,  105  Pac.  168,  20  Ann.  Cas.  Am.  Dec.  243. 
1337.  Note:  10  L.R.A.  722. 

Notes:  17  Am.  Dee.  694;  82  A.  8.  19.  Teaff  v.  Hewitt,  1  Ohio  St.  511, 
R.  545;  83  A.  S.  R.  836.  59  Am.  Dec.  634  and  note. 

17.  Fifleld  v.  Farmers'  Nat.  Bank,  20.  Notes:  17  Am.  Dec.  695;  30  A. 
148  m.  163,  35  N.  E.  802,  39  A.  S.  R.  8.  R.  491. 

166;  McFarlane  V.  Foley,  27  Ind.  App.  1.  Canning  v.  Owen,  22  R.  I.  624, 
484,  60  N.  E.  357,  87  A.  S.  R.  264;  48  Atl.  1033,  84  A.  S.  R.  858. 
Roderick  v.  Sanborn,  106  Me.  159,  76  2.  Wood  v.  Hollv  Mfg.  Co.,  100  Ala. 
Atl,  263.  20  Ann.  Cas.  460,  .10  L.R.A.  326, 13  So.  948,  46  A.  S.  R.  .56:  Rose- 
(N.S.)  1189;  Dudley  v.  HiiTst.  67  Md.  ville  Alta  Min.  Co.  v.  Iowa  Gulch  Min. 
44,  8  AtL  901,  1  A.  S.  R.  3CS;  Hant  Co.,  15  Colo.  29,  24  Pac.  920,  22  A. 
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obviously,  suggests  that  the  other  tests  are  really  part  of  this  com- 
prehensive test  of  intention,  and  that  they  derive  their  chief  value 
as  conspicuous  evidence  of  such  intention.'' 

7.  Intention  without  Annexation. — There  is  at  least  an  apparent 
conflict  as  to  whether  personal  property  loses  its  identity  as  a  chattel 
by  being  placed  on  land  with  the  intention  of  making  it  a  fixture 
by  some  distinctive  method  of  annexation  which  ia  never  followed  out.* 
Many  of  the  cases  cannot  be  reconciled,  and  the  weight  of  authority 
seems  to  be  that  thin^  placed  on  land  with  the  intention  of  annex- 
ing them  are  not  fixtures  unless  such  intention  is  consummated.* 
A  number  of  decisions  may  fairly  be  interpreted  as  making  a  dis- 
tinction with  reference  to  the  character  of  the  articles,  and  as  holding 
that  they  cannot  be  considered  to  be  fixtures  when  they  are  articles 
of  a  general  kind  and  use  and  not  made  particularly  for  the  prop- 
erty on  which  they  are  placed,  such  as  the  doors,  mantels,  casings, 
columns,  and  the  like,  deposited  in  a  building;*  while  articles  not 
of  a  general  kind,  but  specially  prepared  for  the  property  on  which 
they  have  been  delivered,  become  a  part  of  the  realty,  such  as  cut 
stone  and  structural  iron  for  use  in  the  completion  of  the  building.' 
It  is  questionable,  however,  whether  this  distinction  serves  to  recon- 
cile the  cases,  and  there  seems  to  be  a  strong  tendency  to  accept  the 
adaptability  of  the  articles  and  the  intention  to  annex  them  as  con- 
stituting a  constructive  annexation,  though  they  may  not  have  been 
^ecially  made  for  use  on  or  in  connection  with  the  land  cm  which 
they  are  placed.  Accordingly  building  material,  finishing  lumber, 
doors,  etc.,  intended  for  use  in  a  particular  building  and  placed  therein 
but  not  actually  annexed,  have  been  held  to  pass  with  the  build- 
ing; '  and  the  same  has  been  held  of  an  engine  and  boiler  delivered 

S.  R.  373;  Fifield  v.  Farmers'  Nat.  Hawley,  44  la.  57,  24  Am.  Rep.  719; 

Bank,  148  HI.  163,  35  N.  E.  802,  39  Eutchins  t.  Masterson,  46  Tex.  551,  26 

A.  S.  R.  166;  McFailane  v.  Foley,  27  Am.  Rep.  286. 

Ind.  App.  484,  60  N.  E.  357,  87  A.  S.  Notes:  5  L.R.A.  150;  10  L.R.A.  722. 

R.  264;  John  P.  Squire  &  Co.  v.  Port-  4.  Taffe    v.    Wamick,    3    Blackf. 

land,  106  Me.  234,  76  AU.  679,  20  Ann.  (Ind.)  Ill,  23  Am.  Dec.  383. 

Cas.  603,  30'  L.R.A.(N.S.)  576;  Dudley  Notes:  69  L.R.A.  892;  4  Ann.  Cas. 

V.  Hurst,  67  Md.  44,  8  Atl.  901,  1  A.  1160. 

S.  R.  368;  Feder  v.  Van  Winkle,  53  6.  Notes:  6  L.R.A.  594;  89  L.R.A. 

N.  J.  Eq.  370,  33  Att.  399,  51  A.  S.  902;  15  L.RA..(N.S.)  727. 

R.  628;   Canning  v.  Owen,  22  R.  I.  6.  Blue  v.  Gunn,  114  Tenn.  414,  87 

624,  48  Atl.  1033,  84  A.  S.  R.  858;  S.  W.  408,  108  A.  S.  R.  912,  4  Ann. 

Philadelphia   Mortgage,    etc..   Go.   v.  Cas.  1157,  69  L.RwA.  892. 

MiUer,  20  Wash.  607,  56  Pao.  382,  72  Note:  110  A.  8.  R.  321. 

A.  S.  R.  138,  44  Lil.A.  559;  Filley  v.  7.  Byrne  v.  Werner,  138  Mich.  328, 
Christopher,  39  Wash.  22,  80  Pac.  834,  101  N.  W.  555,  110  A.  S.  R.  315,  69 
109  A.  S.  R.  853.  LJI.A,  800. 

Notes:  14  Am-  Dee.  303;  45  A.  8.       8.  Contra,  Rahm  v.  Domayer,  137  la. 

B.  287.  18,  114  N.  W.  546,  15  L.R.A.(N.S.) 
S.  Ottumwa    Woolen    Mill    Co.    v.  727. 
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upon  mill  grounds  for  the  purpose  of  being  put  into  the  roill  and 
necessary  for  its  operation,*  and  spike  machines,  weighing  two  and  a 
half  tons,  intended  to  be  placed  and  permanently  used  in  a  rolling 
mill." 

8.  Effect  of  Agreement  Generally. — ^When  an  article  belonging  to 
one  person  is  annexed  to  the  freehold  of  another  person,  the  ques- 
tion whether  it  shall  be  regarded  as  a  fixture  or  not  may,  as  between 
the  parties,  be  controlled  by  agreement,"  unless  the  property  be  of 
such  a  nature  that  it  necessarily  becomes  incorporated  into  and  a 
part  of  the  realty  by  the  act  and  manner  of  annexation.*'  This 
rule  obtains  particularly  where  the  agreement  is  entered  into  before 
annexation  of  the  chattel.**  It  has  even  been  held  that  after  annex- 
ation the  owner  may  by  agreement  reimpress  the  character  of  per- 
sonalty upon  chattels  which  by  annexation  have  become  fixtures.** 
There  is  authority,  however,  for  the  position  that  such  an  agreement 
does  not  become  operative  until  after  severance.*' 

9.  Operation  of  Agreement  as  against  Third  Persons. — Obviously, 
an  agreement  to  preserve  the  original  character  of  a  fixture  as  a 
chattel  or  to  reimpress  it  therewith  is  binding  only  on  the  parties 
and  their  privies.  Thus,  a  lessor  is  not  bound  by  such  an  "agree- 
ment between  the  lessee  and  the  seller  of  the  fixtures,  where  the  lease 
does  not  authorize  their  removal  and  they  cannot  be  severed  with- 

9.  Patton  V.  Moore,  16. W.  Va.  428,  77;  96  A.  S.  R.  322;  19  L.R.A.  441; 
37  Am.  Rep.  789.  1  Ann.  Cas.  312. 

Note :  62  Am.  Dec.  70.  12.  Binkley   v.   Forkner,   117   Ind. 

10.  McFadden  v.  Crawford,  36  W.  176, 19  N.  E.  753,  3  L.R.A.  33;  Landi- 
Va.  671,  15  S.  B.  408,  32  A.  S.  R.  gan  v.  Mayer,  32  Ore.  245,  51  Pac. 
894.     See  infra,  par.  28.  649,  67  A.  S.  R.  521. 

11.  Wood  V.  Holly  Mfg.  Co.,  100  Notes:  5  L.R.A.  150;  1  Ann.  Cas. 
Ala.  326,  13  So.  948,  46  A.  S.  R.  56;  312. 

Cross  V.  Weare  Commission  Co.,  153  13.  Hill  v.  Sewald,  63  Pa.  St. -271, 
111.  499,  38  N.  E.  1038,  46  A.  S.  B.  91  Am.  Dec.  209;  Providence  Gas  Co. 
902  and  note;  Binkley  v.  Forkner,  117  v.  Tburber,  2  R.  L  15,  55  Am.  Dee. 
Ind.  176,  19  N.  E.  753,  3  L.R.A.  33;  621;  Fuller- Warren  Co.  v.  Harter,  110 
State  Security  Bank  v.  Hoskins,  130  Wis.  80,  85  N.  W.  698,  84  A.  S.  E. 
la.  339,  106  N.  W.  764,  8  L.R.A.  867, 53  L.R.A.  603. 
(N.S.)  376;  Cox  v.  New  Bern  Light-  Notes:  90  Am.  Dee.  287;  5  L-BA.. 
ing,  etc.,  Co.,  151  N.  C.  62,  65  S.  B.  150. 

648,  134  A.  S.  R.  966,  18  Ann.  Cas.  14.  Foster  v.  Mabe,  4  Ala.  402,  37 
936;  TeafE  v.  Hewitt,  1  Ohio  St.  511,  Am.  Dec.  749;  Tyson  v.  Post,  108  N. 
59  Am.  Dec.  634;  McCrillis  v.  Cole,  Y.  217,  15  N.  E.  316,  2  A,  S.  R.  409. 
25  R.  1. 156,  55  Atl.  196,  105  A.  S.  R.  Notes:  6  A.  S.  R.  898;  13  A.  S.  R. 
875;  Fuller- Warren  Co.  v.  Harter,  110  153;  13  A.  S.  R.  572;  43  A.  S.  E.  498; 
Wis.  80,  85  N.  W.  698,  84  A.  S.  R.  87  A.  S.  R.  77. 

867,  53  L.R.A.  603.  15.  Beeler  v.  C.  C.  Mercantile  Co., 

Notes:  14  A.  S.  R.  462;  15  A.  8.  R.  8  Idaho  644,  70  Pac.  943,  1  Ann.  Can. 
239;  67  A.  S.  R.  521;  fiS  A.  S.  R  310,  60  L.R.A.  283.  See  also  infra, 
420;  84   A.  S.  R.  877;  87  A.  8.  R.   viae.  10. 
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out  injury  to  them  or  to  the  freehold."  Such  an  agreement,  more- 
over, cannot  operate  against  the  righte  of  third  persons  without 
notice,*^  nor  against  an  express  stipulation  to  the  contrary  in  a  prior 
mortgage  of  the  realty.*'  Accordingly,  it  ia  generally  held  that  it 
cannot  affect  the  rights  of  subsequent  mortgagees  or  purchasers  with- 
out notice,*^  though  there  are  some  authorities  to  the  contrary.*  In 
some  jurisdictions  it  is  held  that  notwithstanding  such  an  agreement 
fixtures  annexed  subsequently  to  a  mortgage  on  the  realty  become 
subject  to  the  mortgagee  as  being  part  of  the  realty.*  Under  this 
role  it  has  been  held  in  a  number  of  cases  that  a  mortgagee  of 
the  realty  has  priority  over  the  lien  of  a  vendor  of  chattels  subse- 
quently attached,  whether  the  lien  is  evidenced  by  a  chattel  mort- 
gage or  a  conditional  sale  contract.*    On  the  other  hand,  influenced 

16.  Cross  y.  Weare  Commission  Co.,  31  and  note,  15  LJI.A.  66;  McFadden 
153  m.  499,  38  K.  £.  1038,  46  A.  8.  B.  ▼.  Allen,  134  N.  T.  489,  32  N.  £.  21, 
902.  19  L.RJL  446;  Hereog  y.  Marx,  202 

Note:  19  L.R.A.  441.  N.  Y.  1,  94  N.  E.  1063,  35  LJI.A. 

17.  Cross  V.  Weare  Commission  Co.,  (N.S.)  976;  Cox  y.  New  Bern  Light- 
153  in.  499,  38  N.  E.  1038,  46  A.  8.  ing,  etc,  Co.,  151  N.  C.  62,  85  S.  E. 
B.  902;  Washburn  y.  Inter-Mountain  648,  134  A.  S.  R.  966  and  note,  18 
Min.  Co.,  56  Ore.  578,  109  Pac.  382,  Ann.  Caa.  936;  Muir  y.  Jones,  23  Ore. 
Ann.  Cas.  1912C  357;  McCrillis  y.  332,  31  Pae.  646,  19  KR.A.  4*1  and 
Cole,  25  R.  I.  156,  5S'AtI.  196,  105  note;  Landigan  y.  Mayer,  32  Ore.  245, 

A.  S.  B.  875.  51  Pac  649,  67  A.  8.  B.  521;  Mc- 
Notes:  67  A.  S.  R.  525;  73  A.  8.  Crillis  y.  Cole,  25  R.  I.  156,  55  Atl. 

B.  518;  84  A.  S.  B.  877;  3  L.R.A.  33.  196,  105  A.  S.  R.  875;  Union  Bank, 
See  Chattel  Mortgages,  yoL  5,  p.  etc.,  Co.  y.  Fred  W.  Wolf  Co.,  114 

417.  Tenn.  255,  86  8.  W.  310, 108  A.  S.  R. 

18.  Ellis  y.  Oloyer  [1908]  1  K.  B.  903  and  note,  4  Ann.  Cas.  1070;  Hob- 
388,  77  L.  J.  K.  B.  251,  98  L.  T.  N.  8.  son  y.  Gorringe,  66  L.  J.  Ch.  114,  12 
110,  13  Ann.  Cas.  666,  1  British  Rol.  Eng.  Rol.  Cas.  208. 

Cas.  692.  Notes:  66  Am.  Deo.  426;  6  A.  S.  R. 

Note:  1  British  Bid.  Cas.  664.  898;  30  A.  S.  B.  491;  39  A.  S.  B.  172; 

19.  Johnston  y.  Philadelphia  Mortg.,  43  A.  8.  B.  498;  46  A.  8.  B.  69;  73  A. 
etc.,  Co.,  129  Ala,  515,  30  So.  15,  87  S.  B.  518;  84  A.  8.  B.  877;  5  L.B.A. 
A.  S.  B.  75;  Fifield  v.  Farmers'  Nat.  150;  49  L.R.A.(N.S.)  396;  1  British 
Bank,  148  ID.  163,  35  N.  E.  802,  39  Bui.  Cas.  664. 

A.  S.  B.  166;  Thomson  y.  Smith,  111  1.  Note:  4  Ann.  Cas.  1074  et  seq. 

Ia.  718,  83  N.  W.  789,  82  A.  S.  B.  541  2.  Wood  y.  Barham,  180  Fed.  76, 

and  note,  50  L.RA..  780;  Bowand  y.  103  C.   C.  A.  430,  37  L.R.A.(N.S.) 

Anderson,  33  Kan.  264,  6  Pac.  255,  52  119;  Fnller-Warren  Co.  y.  Barter,  110 

Am.    Rep.    529;    Hopewell    Mills    y.  Wis.  80,  85  N.  W.  698,  84  A.  8.  B. 

Tannton  Say.  Bank,  150  Mass.  519,  23  867,  53  L.BA.  603. 

N.  E.  327,  15  A.  S.  R.  235,  6  L.B.A.  Notes:  46  A.  8.  B.  910;  59  A.  8.  B. 

249;  Jenks  y.  Colwdl,  66  Mich.  420,  675;  84  A.  8.  B.  877;  13  Ann.  Cas. 

33  N.  W.  528, 11  A.  8.  B.  502;  Union  671. 

Cent.  Life  Ins.  Co.  y.  Tillery,  152  Mo.  8.  Fifield  y.  Farmers'  Nat.  Bank,  148 

421,  54  S.  W.  220,  75  A.  S.  B.  480  HI.  163,  35  N.  E.  802,  39  A.  S.  R. 

and  note;  Edwards,  etc..  Lumber  Co.  166;  Cox  y.  New  Bern  Lighting,  etc., 

y.  Bank,  57  Neb.  323,  77  N.  W.  765,  Co.,  151  N.  C.  62,  65  S.  E.  648,  134 

73  A.  S.  B.  514;  Tibbetts  y.  Home,  65  A.  8.  B.  966,  18  Ann.  Cas.  936;  Mc- 

N.  H.  242,  23  Atl.  145,  23  A.  8.  B.  Crillis  y.  Cole,  25  B.  1.  156,  55  AU. 
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more  or  less  by  the  doctrine  that  a  mortgage  creates  a  mere  lien, 
and  yielding  to  the  modern  tendency  to  accord  to  the  intention  of 
the  parties  a  controlling  effect,*  some  courts  hold  that  by  agree- 
ment between  the  seller  and  the  buyer  of  the  fixture  its  original 
character  may  be  preserved  aa  against  a  prior  mortgage  on  the  land,' 
so  that  it  may  be  detached  unless  its  severance  will  so  injure  the  free- 
hold as  to  make  the  land  substantially  less  valuable  than  it  would 
have  been  had  the  chattel  never  been  attached ;  *  and  on  similar 
considerations  a  chattel  mortgage  or  contract  of  conditional  sale  is 
given  effect  as  against  a  prior  mortgage  on  the  realty  where  the 
security  of  the  latter  is  not  thereby  diminished.' 

10.  Severance  of  Fixtures. — ^The  abstract  right  to  sever  fixtures  i» 
inherent  in  the  full  dominion  over  land  which  ownership  confers,* 
and  on  actual  severance,  if  the  rights  of  other  persons  have  not 
intervened,  the  property  detached  is  reimpressed  with  the  character 
of  personalty.*  So,  without  a  physical  detachment  an  owner  may 
by  a  proper  contract  of  sale  sever  a  fixture,  thereby  converting  it 
into  a  personal  chattel.**     But  on  a  mere  temporary  severance  of 

196,  105  A.  S.  R.  875;  Fuller- Warren  R.   188,  56   L.R.A.   554;   Binkley   ▼. 

Co.  V.  Harter,  110  Wis.  80,  85  N.  W.  Forkner,  117  Ind.  176,  19  N.  E.  753, 

698,  84  A.  S.  R.   867  and  note,  53  3  LJI.A.  33;  Davia  v.  Bliss,  187  N.  Y. 

L.R.A.  603;  Reynolds  V.  Ashby  [1904]  77,  79   N.  E.-851,  10   L.R.A.(N.S.) 

A.  C.  466,  73  L.  J.  K.  B.  946,  20  Times  458;  Cox  v.  New  Bern  Lighting,  etc.,. 

L.  Rep.  766,  53  W.  R.  129,  91  L.  T.  Co.,  151  N.  C.  62,  65  S.  E.  648,  134 

N.  S.  607,  1  British  Rul.  Cas.  653;  A.  S.  R.  966  and  note,  18  Ann.  Cas. 

Ellis  V.  Glover  [1908]  1  K.  B.  388,  77  936;  Lawton  Pressed  Brick,  etc.,  Co. 

L.  J.  K.  B.  251,  98  L.  T.  (N.  S.)  110,  v.  Ross-Kellar  Triple  Pressure  Brick 

13  Ann.  Cas.  666,  1  British  Rul.  Cas.  Mach.  Co.,  33  Okla.  59,  124  Pae.  43, 

692.  -  49   L.R.A.(N.S.)    395;   Blanchard  ▼. 

Note:  108  A.  S.  B.  912.  Eureka  Planing  Mill  Co.,  58  Ore.  37, 

See  also  Chattel  Mortoagbs,  vd.  113   Pae.   55,  37  L.R.A.(N.S.)    133; 

5,  p.  402.  Webster  Lumber  Co.  v.  Keystone  Lnm- 

4.  See  MoRTQAGES.  See  also  supra,  ber,  etc.,  Co.,  51  W.  V».  545,  42  S.  E. 
par.  6,  as  to  effect   of  intention   of  632,  66  L.R.A.  33. 

parties.  Notes:   10  L.BJl.  722;  37  L.R.A. 

5.  Anderson  v.   Creamery   Package   (NS.)  119. 

^1^\  ^o'«  }^^°rJ^^^^  f  F^.''-  .f^'  See  also'  ChaTml  MoKTOACfflB,  vol. 
101  A.  S.  R.  188,  56  L.R.A.  554;  Mer-  5   p  449  et  seq 

arsrw^^t'43'rrR.i9a  ^r  d«  "sfs^'"*'  "^  ^^  ^'-  ^'^ 

Notes:  59  A.  S.  R.  675; -77  A.  S.  ^'"^^'L^^i  T'^?!^'' ^i« '^^'"' *^ 
R.  63;  19  L.R.A.  441;  18  Ann.  Cas.  ^- ?%^°\r^"i.?'1-JxT"' J^?5  ":: 
940     '  *  Post,  108  N.  T.  217,  15  N.  E.  316,  2 

a!  Broaddus  v.  Smith,  121  Ala.  335,  ^-   S.   R.   409. 
26  So.  34,  77  A.  S.  B.  61.  Note:  37  Am.  Dec.  494,  518. 

7.  Campbell  v.  Roddy,  44  N.  J.  Eq.       See  supra,  par.  8,  9,  as  to  effect  of 
244,  14  Atl.  279,  6  A.  S.  R.  889;  An-  agreement  on  right  to  sever  as  against 
derson  v.  Creamery  Package  Mfg.  Co.,  rights  of  third  persons. 
8  Idaho  200,  67  Pae.  493,  101  A.  S.       10.  Johnston  t.  Philadelphia  Mort- 
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articles  which  possessed  the  character  of  fixtures  they  still  remain 
a  part  of  the  realty,**  and  likewise  where  the  severance  is  by  acci- 
dent, at  least  until  the  owner,  by  appropriation  or  otherwise,  converts 
the  parts  accidentally  detached  into  personalty.*'  On  a  wrongful 
severance  of  a  fixture,  the  property  so  far  becoUies  the  personal  prop- 
erty of  the  owner  of  the  realty  that  he  may  recover  it  as  personalty,** 
though  it  remains  exempt  from  levy  and  sale  under  execution  as  an 
appurtenant  of  a  homestead ;  **  and  no  title,  as  against  the  true  owner, 
can  be  conferred  by  the  owner  of  real  estate  upon  a  bona  fide  pur- 
chaser thereof  to  a  building  which  the  owner  of  the  realty  had 
wrongly  seized  and  moved  upon  and  attached  to  his  property.**  A 
severance  cannot  be  made  in  fraud  of  prior  judgment  creditors.** 
Nor  has  a  purchaser  at  an  execution  sale  the  right,  between  the  sale 
and  the  sherifiTs  deed,  to  detach  a  fixture  as  against  the  person  who 
eventually  receives  the  deed.*' 

lU.   FiZTUBBS   AS   AfFBCTED   BY    RELATION   OF   PaBTIKS 

11.  In  General. — ^It  has  been  heretofore  suggested  that  the  relation 
of  the  parties  in  many  cases  has  to  be  taken  into  consideration.** 
There  has  been  much  discussion  of  the  tests  with  reference  to  par- 
ticular relations  between  the  parties  concerned,  and,  except  as  affected 
by  statute,**  the  consensus  of  opinion  is  that  substantially  the  same 
rule  obtains  as  between  a  grantor  and  grantee,  a  vendor  and  vendee, 
and  a  mortgagor  and  mortgagee,**  being  the  same  rule  which  applies 
as  between  an  heir  and  a  personal  representative.*    It  may  also  be 

gage,  etc.,  Co.,  129  Ala.  515,  30  So.  368,  93  Pac.  38,  122  A.  S.  R.  370,  14 

15,  87  A.  S.  E.  75.  L.R.A.(N.S.)  435  and  note. 

11.  Dabuque  Congregational  Soc,  v.  16.  Witmer's  Appeal,  45  'Pa.  St. 
Fleming,  11  la.  533,  79  Am.  Dec.  511  455,  84  Am.  Dec.  505. 

Wadleigh  v.  Janvein,  41  N.  H.  503,       Note:  37  Am.  Deo.  494. 

77  Am.  Dec.  780.  17.  Potter  v.   Cromwell,  40   N.   Y. 

Notes:  17  Am.  Dec.  690;  75  Am.  287,  100  Am.  Dec.  485. 
Dec.  137;  5  L.R.A.  594;   69  L.EJl.       18.  See  snpra,  par.  3  et  seq. 
893.  19.  Note:  100  Am.  Dec.  492, 

12.  Guernsey  v.  Phinizy,  113  Ga.  20.  McCrillis  v.  Cole,  25  R.  I.  156, 
898,  39  S.  E.  402,  84  A.  S.  R.  270  and  55  Atl.  196, 105  A.  S.  R.  875. 

note;  Rogers  t.  Gilinger,  30  Pa.  St.  Notes:  G2  Am.  Dee.  70;  1  L.R.A. 
185,  72  Am.  Dec.  694.  350. 

Notes:  17  Am.  Dec.  690;  75  Am.  1.  Hai^ness  t.  Sears,  28  Ala.  493, 
Dec.  137;  79  Am.  Dec.  513;  87  Am.  62  Am.  Dec.  742;  Johnson  v.  Wiseman, 
Dec.  94;  108  A.  S.  R.  918.  4  Mete.  (Ky.)  357,  83  Am.  Dec.  475 

13.  Notes:  72  Am.  Dee.  697;  79  Am.  and  note;  Despatch  Line  of  Packets 
Dec.  513.  v.  Bellamy  Mfg.  Co.,  12  N.  H.  205,  37 

14.  Dubuque  Congregational  Soc.  v.  Am.  Dec.  203;  Miller  v.  Plumb,  6  Cow. 
Fleming,  11  la.  533,  79  Am.  Dec.  511;  (N.  T.)  665,  16  Am.  Dec.  456:  Mont- 
Wylie  V.  GrunJysen,  51  Minn,  360,  53  ague  v.  Dent,  10  Rich.  L.  (S.  6.)  135, 
N.  W.  805,  38  A.  S.  R.  609, 19  L.R.A.  67  Am.  Dec  572  and  note. 

33.    See  generally,  Hohestbao.  Notes:  66  Am.  Dec.  426;  85  Am. 

15.  Eisenfaaaer  v.  Qninn,  36  Mont.   Dec.  335;  5  L.R.A.  594. 
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stated  in  this  connection  that  where  under  a  contract  with  a  husband 
a  chattel  is  so  affixed  to  the  property  of  his  wife  as  to  become  a  fixture, 
it  is  not  recoverable  from  the  wife,*  but  that  where  a  chattel  has  been 
attached  to  land  owned  by  husband  and  wife  in  entirety,  under  a 
contract  with  the  husband  alone  in  which  the  vendor  reserved  title 
to  himself,  and  the  chattel  can  be  detached  without  material  injury 
to  itself  or  the  freehold,  it  has  been  held  that  these  circumstances 
show  that  it  was  not  the  intention  that  it  should  become  a  fixture 
and  it  may  be  recovered  by  the  vendor.*  So  also  a  house  erected  by 
a  husband  with  community  funds  on  the  separate  property  of  the  wife 
becomes  a  part  of  her  separate  estate;  *  but  he  cannot  defeat  his  wife's 
title  to  her  share  of  community  funds  by  using  them  to  erect  a  build- 
ing on  his  separate  real  estate  or  on  land  belonging  to  his  minor 
children  by  a  prior  marriage.  In  such  a  case  as  the  latter  it  was 
held  that  the  wife  was  entitled  to  receive  one  half  the  value  of  the 
building  as  against  the  children,  but  that  they  took  the  other  half 
under  the  doctrine  of  fixtures.' 

12.  Heir  and  Personal  Representative;  Vendor  and  Purchaser. — 
Generally,  as  between  an  executor  or  administrator  on  the  one  part 
and  an  heir  at  law  on  the  other,  whatever  has  been  in  any  way  annexed 
to  the  freehold  for  its  benefit  and  is  necessary  to  its  enjoyment  goes 
to  the  heir,*  except,  of  course,  in  so  far  as  the  rule  is  changed  by 
statute.'  Similarly,  as  between  a  grantor  and  grantee  a  chattel  which 
has  actually  or  constructively  been  annexed  is  a  fixtiire  and  passes  to 
the  grantee,^  unless  it  is  excepted  from  the  operation  of  the  deed.* 

2.  Morrison  v.  Berry,  42  Mich.  389,  Descent  and  DiSTRiBimoN,  vol.  9, 
4  N.  W.'  731,  36  Am.  Rep.  446.  See  p.  72  et  aeq.,  as  to  devolution  of  title 
Husband  and  Wipe,  as  to  property  to  realty. 

relations  generally.  8.  Johnston  ▼.  Philadelphia  Mortg.' 

3.  So.hellenberg  v.  Detroit  Heating,  etc.,  Co.,  129  Ala.  515,  30  So.  15,  87 
etc.,  Co.,  130  Mich.  439,  90  N.  W.  47,  A.  S.  R.  75;  Hunt  v.  Mullanphy,  1 
97  A.  S.  R.  489,  57  L.R.A.  632.  Mo.  508,  14  Am.  Dec.  300;  Despatch 

4.  Peck  V.  Brammagin,  31  Cal.  440,  Line  of  Packets  v.  Bellamy  Mfg.  Co., 
89  Am.  Dec.  195.  See  generally.  Com-  12  N.  H.  205,  37  Am.  Dec.  203;  Cann- 
iiUNiTT  Pbopertt,  vol.  5,  p.  832  et  ing  v.  Owen,  22  R.  I.  624,  48  Atl. 
sea.  1033,  84  A.  S.  R.  858;  De  OrafEenreid 

5.  Smith  V.  Smith,  12  Cal.  216,  73  v.  Scruggs,  4  Humph.  (Tenn.)  451,  40 
Am.  Dec.  533.     See  generally.  Com-  Am.  Dec.  658  and  note. 

MUNiTT  Property,  vol.  5,  p.  832  et  Notes:  38  Am.  Dec.  375;  30  A.  S. 

.seq.,  as  to  husband's  power  to  dispose  R.  491. 

of  community  property.  See  Deeds,  vol.  8,  p.  1067  et  seq., 

6.  Johnson  v.  Wiseman,  4  Mete,  as  to  what  passes  by  a  deed  generally. 
(Ky.)  357,  83  Am.  Dec.  475;  Kittredge  9.  Brigham  v.  Overstreet,  128  Qa. 
V.  Woods,  3  N.  H.  503,  14  Am.  Dec.  447,  57  S.  E.  484, 11  Ann.  Cas.  75,  10 
393.  L.R.A.(N.S.)  452.    See  Deeds,  vol.  8, 

Note:  10  L.R.A.  722.  p.  1088  et  seq.,  as  to  exceptions  got- 

7.  Notes:  17  Am.  Dec.  690:  5  L.R.A.  erally.  ' 
594;    10   L.R.A.   722.     See  generally, 
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As  between  a  vendor  and  vendee  under  an  executory  contract  of  sale 
of  land,  the  fixtures  attached  by  the  vendee  in  possession  become  part 
of  the  realty,  and  where  through  his  failure  to  perform  his  part  of  the 
contract  he  fails  to  acqmre  title  they  cannot  be  removed  by  him;*** 
but  when  the  vendor  repudiates  an  oral  contract  of  sale  the  vendee, 
not  being  in  fault,  may  claim  fixtures  erected  or  attached  by  him,** 
and  the  vendee  may  remove  fixtures  when  a  large  amount  of  the  pur* 
chase  price  has  been  paid  and  there  is  nothing  to  indicate  that  he  will 
fail  to  complete  his  contract  or  that  the  vendor's  security  will  be 
impaired.** 

13.  Landlord  and  Tenant  Generally;  Life  Tenant  and  Remain- 
derman.— The  element  of  intention  is  given  especial  emphasis  in  the 
case  of  chattels  placed  on  realty  by  one  in  possession  thereof  in  the 
relation  of  a  tenant.**  Accordingly  not  only  do  such  articles  as  would 
ordinarily  retain  their  character  as  chattels  remain  the  property  of 
the  tenant,  but  also  some  classes  of  articles  which  under  other  relations 
would  become  a  part  of  the  realty,  such  as  those  fixtures  which  have 
been  attached  for  ornament  or  for  the  tenant's  own  domestic  comfort 
and  convenience,**  or  which  have  been  attached  for  trade  purposes,*' 
which  latter  include,  in  this  country,  many  articles  and  erections 
placed  on  land  for  agricultural  purposes,**  and  even,  it  has  been 

10.  Hinkley,  etc..  Iron  Co.  v.  Black,  765,  40  S.  E.  747,  57  L.R.A.  669; 
70  Me.  473,  35  Am.  Rep.  346;  Mc-  Coombs  v.  Jordan,  3  Bland  (Md.)  284, 
Laughlin  v.  Naah,  14  Allen  (Mass.)  22  Am.  Dec.  236;  Gaffield  v.  Hapgood, 
136,  92  Am.  Dee.  741,  17  Pick.    (Mass.)   192,  28  Am.   Dec 

Note:  17  A.  S.  R.  475.  290;  WaU  v.  Hinds,  4  Gray  (Mass.) 

11.  Waters  v.  Rcuber,  11  Neb.  99,  256.  64  Am.  Dec  64. 
19  N.  W.  687,  49  Am.  Rep.  710.  Note:  5  L.R.A.  150. 

Note:  17  A.  S.  A.  475.  15.  Harkness  v.  Sears,  26  Ala.  493, 

12.  Miller  v.  Waddingham,  91  Cal.  62  Am.  Dec.  742;  Wright  v.  Du  Big- 
377,  27  Pac.  750,  13  L.R.A.  680.  non,  114  Ga.  765,  40  S.  E.  747,  57 

13.  Johnston  v.  Philadelphia  Mortg.  L.R.A.  669  (limited  to  trade  fixtures 
etc.,  Co.,  129  Ala.  515,  30  So.  15,  87  by  statute) ;  Sqniie  v.  Portland,  106 
A.  S.  R.  75;  Morey  v.  Hoyt,  62  Conn.  Me.  234,  76  Atl.  679,  20  Ann.  Cas. 
542,  26  Atl.  127, 19  L.R.A.  611;  Kelly  603,  30  L.R.A.(N.S.)  576;  Kinvan  v. 
▼.  Austin,  46  HI.  156, 92  Am-  Dee.  243;  Latour,  1  Har.  &  J.  (Md.)  289,  2  Am. 
Johnson  v.  Wiseman,  4  Mete.  (Ky.)  Dec.  519;  Coombs  v.  Jordan,  3  Bland 
357,  83  Am.  Dec.  475;  Farrar  v.  Stack-  (Md.)  284,  22  Am.  Dec  236;  Wall  v. 
pole,  6  Greenl.  (Me.)  154, 19  Am.  Dec.  Hinds,  4  Gray  (Mass.)  256,  64  Am. 
201;  Kerwan  v.  Latour,  1  Har.  &  J.  Dec  64;  Holbrook  v.  Chamberlin,  116 
(Md.)  289,  2  Am.  Dec  519;  Miller  v.  Mass.  155, 17  Am.  Rep.  146;  Kittredge 
Plumb,  6  Cow.  (N.  y.)  665,  l6  Am.  v.  Woods,  3  N.  H.  503,  14  Am.  Dec 
Dec.  456:  Voorhis  v.  Freeman,  2  Watts  393;  Matter  of  New  York,  192  N.  Y. 
&  S.  (Pa.)  116,  37  Am.  Dec  490;  295,  84  N.  E.  1105,  127  A.  S.  R.  903, 
Secger  v.  Pettit,  77  Pa.  St.  437, 18  Am.  18  L.R.A.(N.S.)  423;  Seeger  v.  Pettit, 
Rep.  452.  77  Pa.  St.  437,  18  Am.  Rep.  452. 

Notes:  16  Am.  Dec  459;  66  Am.  Notes:  16  Am.  Dec  459;  87  A.  S.  R. 
Dec.  426:  3  L.R.A.  33;  5  L.R.A.  150;  77;  135  A.  S.  R.  417;  5  L.R.A.  150;  9 

12  Eng.  Rnl.  Cas.  222.  L.R.A.  700. 

14.  Wright  V.  Dn  Bignon,  114  Ga.       16.  Harknesa  v.  Seaig,  26  Ala.  493, 
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held,  trees  and  shrubs  planted  by  a  gardener  or  nurseryman  for  the 
purpose  of  sale.*'  The  same  nile  applies  largely  as  between  a  life 
tenant  and  the  remainderman.**  Where  the  land  is  sold  by  the 
landlord  the  purchaser  is  chargeable  with  notice  of  the  rights  of  a 
tenant  in  possession ;  *•  nor  are  the  tenant's  rights  affected  by  the 
lien  of  a  judgment  against  the  landlord.** 

14.  Tenant's  Rights  as  Affected  by  Special  Contract. — A  special 
agreement  between  landlord  and  tenant  regarding  fixtures  supersedes 
the  general  ryles  of  law  regulating  their  mutual  rights  and  obliga- 
tions/ and  is  binding  on  anyone  claiming  under  or  succeeding  to 
the  rights  of  the  landlord.*  But  covenants  restricting  the  tenant's 
ordinary  right  to  remove  trade  fixtures  are  strictly  construed.*  Thus, 
a  provision  in  a  lease  of  a  store  that  the  lessee  is  not  to  remove  fixtures 
placed  therein  by  him  does  not  include  mere  furniture  but  only 
fixtures  strictly  so  called.*  And  a  stipulation  that  the  alterations, 
improvements,  and  additions  erected  by  the  tenant  shall  be  left  on 
the  premises,  seems  generally  to  be  taken  as  not  including  trade 
fixtures,*  though  the  contrary  has  been  held,  the  court  declaring  that 
such  a  stipulation  would  be  surplusage  if  it  did  not  include  fixtures, 
which  declaration,  however,  was  somewhat  qualified  by  the  further 
statement  that  each  case  must  stand  on  its  own  facts.*  Nor  does  a 
covenant  to  leave  the  premises  in  good  condition  require  the  tenant 
to  leave  trade  fixtures.^ 

15.  Removal  by  Tenant. — ^From  the  rule  stated  in  the  preceding 
paragraph  it  follows  that  a  tenant  may  remove  articles  placed  in  or 

62  Am.  Dec.  742;  Holmes  v.  Tremper,  26  So.  34,  77  A.  S.  B.  61;  Smyth  ▼. 
20  Johns.   (N.  Y.)   29,  11  Am.  Dee.  Stoddard,  203  HI.  424,  67  N.  E.  980, 
238.  06  A.  S.  B.  314;  Collins  v.  Mt.  Pleas- 
Note:  62  Am.  Dec.  70.  ant  Oil,  etc.,  Co.,  85  Kan.  483,  118 

17.  Coombs  V.  Jordan,  3  Bland  Pac.  54,  38  LJlJk..(N.S.)  134;  Wall 
(Md.)  284,  22  Am.  Dec.  236.  See  v.  Hinds,  4  Gray  (Mass.)  256,  64  Am. 
Crops,  vol.  8,  p.  362  et  seq.  Dec.  64;  Dame  v.  Dame,  38  N.  H.  429, 

18.  Johnson  v.  Wiseman,  4  Mete.  75  Am.  Dec.  195  and  note;  Levis  v. 
(Ky.)  357,  83  Am.  Dec.  475;  Overman  Seabury,  74  N.  Y.  409,  30  Am.  Bep. 
▼.  Sasser,  107  N.  C.  432,  12  S.  E.  64,  311. 

10    L.RA..    722;    Beattie    v.    Hulse,      Note:  45  LJl.A.(N.S.)  100. 

[1905]  1  Gh.  406,  2  Ann.  Cas.  404  and       2.  Searle  t.  Boman  Catholic  Bishop, 

note.  203  Mass.  493,  89  N.  E.  809,  17  Ana. 

Notes:  5  L.RA.  150;  9  LJl.A.  700;  Cas.  340,  25  L.B.A.(N.S.)  992. 
12  Eng.  Eol.  Cas.  222.  8.  Note:  42  L.R.A.(N.S.)  547. 

19.  Sassen  v.  Hoegle,  125  Minn.  441,      4.  Note:  42  LJR.A.(N.S.)  553. 

147  N.  W.  445,  52  L.E.A.(N.S.)  1176;       6.  Walker  v.  TiUis,  188  Ala.  313,  66 
Friedlander  v.  Ryder,  30  Neb.  783,  47  So.  54,  L.B-A..1915A  654;  Lindsay  ▼. 
N.  W.  83,  9  LJIA..  700;   Ogden  v.  Curtis  Pub.  Co.,  236  Pa.  St  229,  84 
Garrison,  82  Neb.  302, 117  N.  W.  714,  AO.  783,  42  L.RA..(N.S.)   546. 
17  L.RA..(N.S.)  1135.  Note:  43  L.EA..(N.S.)  553. 

20.  Coombs    v.    Jordan,    3    Bland       6.  LJt.A.1915A  654. 
(Md.)  284,  22  Am.  Dec.  236.  7.  Note:  64  LJIA..  662. 

1.  Broaddos  v.  Smith,  121  Ala.  335, 
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upon  the  property  dt^ng  the  term,  for  the  better  enjojrment  or  use 
of  it,  and  this  includes  his  right  to  remove  not  only  such  articles  as 
have  retained  their  character  as  personalty,  but  such  as  would  have 
been  classed  as  fixtures  if  attached  by  the  owner  of  the  freehold.  This 
right  of  a  tenant  to  remove  fixtures  extends  to  those  articles  which 
have  been  put  up  for  ornament,  or  for  his  own  comfort  and  con- 
venience, or  for  trade  purposes.'  Such  fixtures  may  be  removed 
when  they  can  be  taken  without  injury  to  the  premises,  but  not 
when  their  removal  would  leave  the  premises  in  a  worse  condition 
than  when  the  tenant  took  possession,*  and  some  courts  have  con- 
sidered that  there  is  no  right  of  removal  when  the  fixtures  them- 
selves would  be  injured,  or  by  detaching  them  from  the  freehold 
would  be  reduced  to  a  mass  of  materials.***  A  tenant  has  no  right  to 
remove  fixtures  which  he  has  formerly  placed  on  the  land  while  he 
was  the  owner.**  80  fixtures  substituted  by  a  lessee  for  parts  of  the 
leased  premises  are  not  removable  by  the  lessee,  especially  where 
their  removal  will  mar  or  injure  the  premises  or  leave  them  in  an 
unfinished  condition,**  though  it  has  been  held  that  if  the  substituted 
part  can  be  removed  without  material  injury  to  the  premises,  and  the 
premises  restored  to  their  original  condition,  the  lessee  has  the  right 
of  removal  provided  he  replaces  the  old  fixtures.** 

16.  Time  of  Removal  by  Tenant — ^As  a  rule  a  tenant  eannot 
remove  fixtures  after  the  expiration  of  his  term  **  or  after  surrender 
of  possession.*'    And  even  if  the  landlord  subsequentiy  detaches  the 

8.  Wan  T.  Hiods,  4  Gray  (Mass.)   18  L.R.A.(N.S.)  423. 

256,  64  Am.  Deo.  64.  Note:  18  L.B.A.(N.S.)  423. 

Note :  59  Am.  Dec.  658.  See  also,  inf  r»,  par.  16  et  seq. 

9.  Western,  etc.,  R.  Co.  v.  Georgia,  •  11.  Brigham  v.  Overstreet,  128  Qt. 
(Oa.  Special  Judicial  Commiasion)  14  447,  57  S.  E.  484,  11  Ann.  Cas.  75, 
L.R.A.  438;  Baker  v.  McClnrg,  198  HI.  10  L.RJl.(N.S.)  452. 

28,  64  N.  E.  701,  90  A.  S.  R.  261,  59  12.  Squire  v.  PorUand,  106  Me.  234, 

LJR.A.  131;   Stockwell  v.  Marks,  17  76  Pae.  679,  20  Ann.  Caa.  603  and 

Me.  455,  35  Am.  Dec.  266;  Sqnire  v.  note,  30  I..R.A.(N.S.)  576. 

Portland,  106  Me.  234,  76  Atl.  679,  20  13.  Note:  20  Ann.  Cas.  606. 

Ann.  Caa.  603,  30  L.R.A.(N.S.)  576;  14.  Morey  ▼.  Hoyt,  62  Conn.  642,  26 

Wall  V,  Hinds,  4  Gray  (Mass.)   256,  Atl.  127,  19  L.RAl.  611;  Stockwell  v. 

64  Am.  Dec.  64  and  note;  Friedlander  Marks,  17  Me.  455,  35  Am.  Dec.  266; 

V.  Ryder,  30  Neb.  783,  47  N.  W.  83,  9  Carlin  v.  Hitter,  68  Md.  478,  13  Atl. 

L.R.A.  700;  Conron  v.  Glass,  192  N.  370,  16  Atl.  301,  6  A.  S.  R.  467;  Gaf- 

Y.  295,  84  N.  E.  1105,  127  A.  S.  R.  field  v.  Hapgood,  17  Pick.  (Mass.)  192, 

903  and  note,  18  L.R.A.(N.S.)   423;  28  Am.  Dec.  290;  Radey  v.  McCnrdy, 

Se^er  v.  Pettit,  77  Pa.  St  437, 18  Am.  209  Pa.  St.  306,  58  Atl.  558,  103  A. 

Sep.  452.  S.  B.  1009,  67  L.R.A.  359;  Phelps  ▼. 

Notes:  11  Am.  Dee.  241;  6  A.  S.  Ayers,  142  Wis.  442,  125  N.  W.  919, 

E.  477;  103  A.  S.  B.  1014:  6  LJI.A.  20  Ann.  Caa.  788. 

160;  10  LJI.A.  722;  8  L£A.(NJ3.)  Notes:  38  Am.  Dee.  875;  85  Am. 

fl9.  Dec.  746;  103  A.  S.  R.  1014;  5  LJI.A. 

10.  Matter  of  New  York,  192  N.  Y.  150;  9  L.BJ..  700. 

205,  84  N.  £.  1105,  127  A.  8.  R.  903,       15.  Bosh  v.  Havird,  12  Idalio  352, 
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fixture,  the  severance  does  not  revest  the  tenet's  right  to  remove  it 
which  he  had  during  the  tenn.^*  It  has  been  thought  that  the  right 
of  property  remains  in  the  tenant  after  possession  has  been  sur- 
rendered to  the  landlord,  although  he  may  have  no  legal  means  of 
enforcing  it,  and  that  if  he  can  get  possession  of  the  fixtures  he  is 
entitled  to  retain  them.  The  prevailing  doctrine,  however,  seems  to 
be  that  the  right  of  the  landlord  becomes  absolute  if  the  premises  be 
surrendered  without  the  fixture  being  removed.*^  A  third  person 
claiming  under  a  tenant,  such  as  a  judgment  creditor,  a  purchaser  of 
the  tenant's  interest  at  an  execution  sale,  a  mortgagee,  an  attachment 
creditor,  or  the  tenant's  personal  representative,  has  the  same  right 
of  removal  as  the  tenant  himself,  but  it  must  be  exercised  within  the 
time  the  tenant  would  have  had  to  exercise  it.*^  A  tenant  at  will 
may  remove  his  fixtures  within  a  reasonable  time  after  his  tenancy 
is  determined.*^  And  there  may  be  circumstances  under  which  a 
term  tenant  will  be  allowed  a  reasonable  time  after  the  expiration  of 
his  term  or  after  surrendering  possession  to  remove  fixtures,  as  where 
the  landlord  enjoins  him  from  removing  them  and  the  injunction  is 
subsequently  dismissed,'"  or  when  the  landlord  agrees  to  sell  the 
fixture  for  the  tenant's  benefit  but  fails  to  do  so.*  '  The  same  rule 
has  been  declared  to  obtain  where  the  tenant  is  ousted  for  nonpayment 
of  rent,'  and  there  seems  to  be  no  doubt  of  the  soundness  of  this 
position  where  the  lease  specifically  reserves  to  the  tenant  the  right 
of  removal ;  *  but  it  has  been  held  not  to  apply  in  the  absence  of 
some  such  agreement.*  What  is  a  reasonable  time  for  the  removal 
is  determinable  from  all  the  facts  and  drcumstancee  of  the  case.' 

17.  New  Lease  as  Affecting  Right  to  Remove  Fixtures. — ^In  many 
jurisdictions  it  is  the  rule  that  where,  at  the  expiration  of  a  lease  dur- 

86  Pae.  629,  10  Ann.  Cm.  107;  Carlin  Am.  Dec.  642. 

V.  Hitter,  68  Md.  478,  13  Atl.  370,  16  19.  Morev  v.  Hoyt.  62  Conn.  642, 

Atl.  301,  6  A.  S.  A.  467;  Friedlander  26  Atl.  127,  19  L.EJL.  611;  Doty  v. 

V.  Ryder,  30  Neb.  783,  47  N.  W.  83,  9  Gorham,  5  Pick.  (Maas.)  487, 16  Am. 

L.R.A.  700;  Phelps  v.  Ayera,  142  Wis.  Dec.  417. 

442,  125  N.  W.  919,  20  Ann.  Cas.  788.  20.  Goodman  v.  Hannibal,  etc,  R. 

Note:  103  A.  S.  R.  1014.  Co..  45  Mo.  33, 100  Am.  Dec.  336. 

16.  Stokoe  V,  Upton,  40  Mich.  581,  Isote:  6  A.  S.  R.  477. 

29  Am.  Rep.  660.  1.  Torrey  v.  Burnett,  38  N.  J.  L. 

17.  Carlin  v.  Ritter,  68  Md.  478,  13  457,  20  Am.  Rep.  421. 

Atl.  370, 16  Atl.  301,  6  A.  S.  R.  467.  2.  Borgh    v.    Herring-Hall-MarvHi 

Note:  11  Am.  Dec.  241.  Safe  Co.,  136  Fed.  368,  69  C.  C.  A. 

18.  Morey  v.  Hoyt,  62  Conn.  542,  26  212,  70  L.RA.  756. 

AU.    127,    19    L.R.A.    611;    Bush    v.  3.  Gartland  v.  Hickman,  56  W.  Va. 

Havird.  12  Idalio  352,  86  Pac.  529,  10  75.  49  S.  B,  14,  67  L.R.A  694. 

.\nn.    Cas.    107    and    note;    Doty    v.  4.  Morey  v.  Hoyt,  62  Conn.  542,  26 

Gorham,  5  Pick  (Mass.)  487,  16  Am.  Atl.  127,  19  LJl.A.  61L 

Dee.   417;    Friedlander   v.    Ryder,   30  5.  Gartland  v.  Hickman,  56  W.  Va. 

Neb.  783,  47  N.  W.  83,  9  L.R.A.  700;  75,  49  S."  E.  14,  67  L.R.A.  694. 
In  Re  Hinds,  5  Whart.  (Pa.)  138,  34 
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ing  which  trade  fixtures  have  been  erected  on  the  premises  by  the 
tenant,  a  new  lease  is  taken  of  the  same  premises  containing  no 
reservation  of  any  right  or  claim  of  the  tenant  to  the  fixtures  still 
remaining  on  the  premises,  such  fixtures  cannot  be  removed  by  the 
tenant  during  or  at  the  end  of  the  new  lease,  notwithstanding  hiB 
actual  possession  of  the  premises  has  been  continuous.*  But  there  is 
a  strong  line  of  authority  to  the  contrary.^  And  some  of  the  courts 
following  the  rule  that  the  right  to  remove  is  lost  seem  disposed  to 
consider  favorably  to  the  tenant  the  effect  of  stipulations  in  the  new 
lease  which  may  be  held  to  continue  to  him  the  right  to  remove  fixtures 
during  the  term  of  such  lease,  and  to  give  effect  to  the  intention 
of  the  parties  if  it  can  be  gathered  from  the  circumstances  of  the 
case."  Some  of  these  courts  also  recognize  the  distinction  that  where 
the  second  lease  is  to  be  regarded,  not  as  a  new  lease,  but  as  a  con- 
tinuation of  the  first  and  upon  the  same  terms,  the  right  of  removal 
is  not  lost.^  And  so  the  surrender  by  a  partnership  of  a  lease  before 
the  expiration  of  the  term,  and  the  acceptance  of  a  re-execution  by 
one  of  the  partners  for  the  balance  of  the  term  upon  the  same  con- 
ditions as  the  original  lease,  are  held  not  to  destroy  title  to  trade 
fixtures,  although  they  are  not  reserved  in  the  new  lease, ^^ 

18.  Mortgagor  and  Mortgagee. — ^It  may  be  stated  as  a  general  rule 
that  where  their  annexation  to  land  is  made  under  such  circum- 
stances as  to  stamp  chattels  with  the  attributes  of  fixtures,  it  makes  no 
difference  that  such  annexation  is  made  subsequently  to  the  execution 
of  a  mortgage;  as  between  the  mortgagor  and  mortgagee  they  become 
subject  to  the  lien  of  the  mortgage,**  unless  the  mortgagor  and  mort- 

6.  Sanitary  Dist.  of  Chicago  V.  Cook,  N.  W.  445,  52  L.R.A.{N.S.)  1176; 
169  rU.  184,  48  N.  E.  461,  61  A.  S.  R.  Ogden  v.  Garrison,  82  Neb.  302,  117 
161  and  note,  39  L.R.A.  369;  Baker  N.  W.  714,  17  L.RJl.(N.S.)  1135  and 
V.  McClurg,  198  111.  28,  64  N.  E.  701,  note;  Radey  v.  McCurdy,  209  Pa.  St. 
92  A.  S.  R.  261,  59  L.R.A.  131;  Hed-  306,  58  Atl.  558,  103  A.  S.  E.  1009 
derich  v.  Smith,  103  Ind.  203,  2  N.  E.  and  note,  67  L.R.A.  359. 

315, 53  Am.  Rep.  509;  Carlin  v.  Ritter,  Notes:  135  A.  S.  R.  417;  1  L.R.A. 

68  Md.  478, 13  Atl.  370, 16  Atl.  301,  6  (N.S.)  1198;  3  Ann.  Cas.  331. 

A.  S.  R.  467  and  note;  Watriss  v.  8.  Notes:  1  L.R.A.(N.S.)    1200;   3 

Cambridge  First  Nat.  Bank,  124  Mass.  Ann.  Cas.  331. 

571,  26  Am.  Rep.  694;  Longhran  t.  9.  Wadman  v.  Barke,  147  Cal.  351, 

Ross,  45  N.  T.  792,  6  Am.  Rep.  173.  81  Pac.  1012,  3  Ann.   Cas.  330  and 

Notes:  135  A.  S.  R.  417;  9  L.R.A.  note,  1  L.R.A.(N.S.)   1192  and  note; 

700;  1  L.R.A.(N.S.)  1192;  17  L.RA.  Miller  v.  Johnson,  43  Utah  468,  134 

(N.S.)  1135.  Pac.  1017,  48  L.R.A.(N.S.)  294. 

7.  Bergh  v.  Herring-Hall  Marvin  Notes:  5  L.R.A.  150;  9  L.R.A.  700; 
Safe  Co^  136  Fed.  368,  69  C.  C.  A.  212,  20  Ann.  Cas.  769. 

70  L.R.A.  756;  Thomas  v.  Gayle,  134  10.  Baker  v.  McClurg,  198  Til.  28, 
Ky.  330,  120  S,  W.  290,  135  A.  S.  R,  64  N,  E.  701,  92  A.  S.  R.  261,  59 
412,   20    Ann.   Caa.    766,   28   L.R.A.  L.R.A.  131. 

(N.S.)  767  and  note;  Kerr  v.  Kings-  11.  Daniels  v.  Bowe,  25  la.  403,  9.=S 
bury,  39  Mich.  150,  33  Am.  Rep.  362;  Am.  Doe.  797;  Dudley  v.  Hurst,  67 
V.  Haeple,  125  Minn  441,  147  Md.  44,  8  Atl.  901,  1  A.  S.  R.  368; 
E.  C.  L.  Vol.  XI.— 68.        1073 
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gagee  agree  that,  although  aifixed  to  the  realty,  they  may  retain  their 
chattel  nature.^*  The  lien  of  the  mortgage  is  not  aflfected  by  the 
fact  that  the  fixture  may  be  removed  without  injury  to  itself  or  to 
the  freehold,*'  and  annexations  affixed  by  the  owner,  before  mortgage, 
of  such  a  character  as  are  apparently  calculated  to  be  for  the  per- 
manent use  and  enjoyment  of  the  realty,  are  presumed  to  be  intended 
to  form  a  part  of  the  realty,  and  pass  with  it  by  a  mortgage,**  even 
though  they  are  not  mentioned  in  a  clause  expressly  including  cer- 
tjiin  other  fixtures  within  the  security  of  the  mortgage.*'  These 
rules  apply  also  as  between  the  mortgagee  and  the  mortgagor's 
receiver.**  And  where  a  lessee  has  attached -fixtures  and  afterwards 
buys  the  premises  subject  to  a  mortgage  of  the  realty,  the  fixtures 
come  under  the  lien  of  the  mortgage.*^  But  property  which  is 
openly  impressed  with  the  character  of  personalty  or  which  has  not 
assumed  the  character  of  a  fixture  is  not  covered  by  a  prior  mortgage 
on  the  realty  on  which  it  is  located.*'  Nor  is  it  deemed  to  be  covered 
by  a  mortgage  subsequently  placed  on  the  premises.**  A  mortgagee 
in  possession  cannot,  of  course,  embarrass  the  right  to  redeem  by 
making  permanent  improvements,*"  but  he  may  sever  buildings  or 
other  fixtures  erected  or  attached  by  him  on  the  mortgaged  land, 
the  materials  of  which  were  his  own  and  not  so  connected  with  the 
soil  that  they  cannot  be  removed  without  prejudice  to  it.*  When 
fixtures  have  been  severed  and  removed  from  the  mortgaged  land, 
and  have  been  sold  to  a  bona  fide  purchaser  or  have  become  part  of 

Winslow   V.    Merchants'    Ina.    Co.,   4  16.  Lavenson  v.  Standard  Soap  Co., 

Mete.   (Mass.)   306,  38  Am.  Dee.  368  80  Cal.  245,  22  Pac.  184,  13  A.  S.  R. 

and   note;   Butler   v.   Page,   7   Mete.  147. 

(Mass.)    40,    39    Am.    Deo.   757   and  16.  Feder  v.  Van  Winckle,  53  N.  J. 

note;  MuehUng  v.  Muehling,  181  Pa.  Eq.  370,  33  Atl.  399,  51  A.  S.  R.  628. 

St.  483,  37  Atl.  527,  59  A.  S.  R.  674.  17.  Jones  v.  Detroit  Chair  Co.,  38 

Notes:  92  Am.  Dec.  743;  23  A.  S.  R.  Mich.  92,  31  Am.  Rep.  314. 

820;  61  A.  S.  R.  435;  1  L.R.A.  350;  18.  Kelly  v.  Austin,  46  HL  156,  92 

13  Ann.  Cas.  671;  18  Ann.  Cas.  940.  Am.  Dec.  243. 

12.  Binkley  v.    Forkner,   117    Ind.  19.  KeUy  v.  Austin,  46  HI.  156,  92 
176,  19  N.  E.  753,  3  L.R.A.  33.  Am.  Deo.  243;  Horn  v.  Indianapolis 

Note:  13  Ann.  Cas.  671.  Nat.  Bank,  125  Ind.  381,  25  N.  E.  558, 

See  supra,  par.  9,  as  to  effect  of  21  A.  S.  R.  231,  9  L.Rj5l.  676;  Teaff 

agreement  as  against  third  persons.        v.  Hewitt,  1  Ohio  St  511,  59  Am.  Dee. 

13.  Hopewell  Mills  v.  Taunton  Sav.  634. 

Bank,  150  Mass.  519,  23  N.  E.  327, 15       20.  Horn  ▼,  Indianapolis  Nat.  Bank, 
A.  S.  R.  235,  6  L.R.A.  249;  Knicker-  125  Ind.  381,  25  N.  E.  568,  21  A.  S.  E. 
booker  Trust  Co.  v.  Penn  Cordage  Co.,  231,  9  L.R.A.  676. 
66  N.  J.  Eq.  305,  58  Atl.  409,  105  A.       1.  Taylor  v.  Townsend,  8  Mass.  411, 
S.  R.  640.  6  Am.  Dec.  107;  Cooke  v.  Cooper,  18 

Notes:  31  A.  S.  R.  623;  52  A.  S.  R.  Ore.  142,  22  Pac.  945, 17  A.  S.  R.  709, 
585;   4  L.R.A,  674;  10  L.R.A.   722.  7  L.R.A.  273. 

14.  Young  V.  Hatch,  99  Me.  465,  59       Note:  85  Am.  Deo.  335. 
AU.  950,  2  Ann.  Cas.  374. 
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another  freehold,  they  are  freed  from  the  mortgage  lien ; '  and  so, 
when  the  mortgagor  moved  a  house  from  the  mortgaged  premises  to 
another  lot,  which  latter  he  sold  to  a  bona  fide  purchaser,  the  build- 
ing cannot  be  returned  to  the  mortgaged  premises,  the  mortgagee's 
remedy  being  an  action  at  law  for  the  removal  of  the  building.*  But 
it  was  held  that  where  the  owner  of  a  house  on  mortgaged  premises 
moved  it  to  an  adjoining  lot  belonging  to  his  wife,  without  the  knowl- 
edge of  the  mortgagee,  but  with  her  knowledge,  the  lien  continued 
on  the  house  though  it  did  not  attach  to  the  lot  to  which  the  house 
had  been  removed.* 

IV.  Application  of  Principles  to  Particular  Mattbirs 

19.  Miscellaneous  Instances  Generally. — In  considering  the  appli- 
cation of  the  principles  to  particular  cases,  the  difference  between  the 
relation  of  landlord  and  tenant  and  that  of  other  classes  of  persons 
discussed  in  the  preceding  chapter  should  be  remembered.  When 
attached  by  the  owner  of  the  property,  the  following  have  been  held 
to  become  part  of  the  realty,  namely,  the  scenery,  drop  curtain?, 
attached  opera  chairs,  bill  board,  and  money  drawer  of  a  theater ;  * 
showcases,  shelving,  and  other  store  fixtures ;  •  an  office  desk ;  ^  an 
electrical  switchboard  or  annunciator  attached  to  the  wall ;  *  a  hotel 
sign  intended  to  be  permanent;  •  ice  in  a  hotel  ice  house;  *"  a  cider 
mill  afi8xed  to  the  freehold ;  **  and  fruit  trees  and  ornamental  shrub- 
bery.** So  also  a  fence  permanently  affixed  to  land  constitutes  a 
part  of  the  realty,**  and  this  though  it  was  built  by  mistake  by  an 

2.  Buckout  v.  Swift,  27  Cal.  433,  87  63  N.  W.  257,  52  A.  S.  R.  582. 

Am.  Dec.  90  and  note.  8.  Capehart  t.  Foster,  61  Minn.  132, 

Notes:  92  Am.  Dec.  245;  7  L.R.A.  63  N.  W.  257,  52  A.  S.  R.  582;  Filley 

279.  V.  Christopher,  39  Wash.  22,  80  Pac. 

S.  Vemer  v.  Get«,  46  N.  J.  Eq.  256,  834.  109  A.  S.  R.  853. 

19  Atl.  206, 19  A.  S.  R.  387,  7  L.R.A.  Note:  3  LwR.A.(N.S.)  69. 

630.  9.  Redlon  v.  Baiicer,  4  Kan.  445,  96 

4.  Hamlin  v.  Parsons,  12  Minn.  108,  Am.  Dec.  180. 

90  Am.  Dec.  284.  10.  Hill  v.  Mundy,  89  Ky.  36,  11 

Note :  7  L.R.A.  279.  S.  W.  956,  4  L.R.A.  674. 

5.  Murray  v.  Bender,  125  Fed.  705,  Notes:  6  LJI.A.  249;  10  L.R.A. 
60  C.  C.  A.  473,  63  L.R.A.  783;  Filley  722. 

T.  Christopher,  39  Wash.  22,  80  Pac.  11.  Wadleigh  v.  Janvrin,  41  N.  H. 

834, 109  A.  S.  R.  853.  603,  77  Am.  Dec.  780. 

6.  Brigham  v.  Overstreet,  128  Qa.  12.  Smith  v.  Price,  39  HI.  28, 89  Am. 
447,  57  S.  E.  484,  11  Ann.  Cas.  75, 10  Dec.  284;  Adams  v.  Beadle,  47  la.  439, 
L.R.A.(N.S.)    452;   Owings  v.   Estes,  29  Am.  Rep.  487. 

256  Ul.  553, 100  N.  E.  205,  43  L.R.A.  IS.  Bagley  y.  Colambns  Southern  R. 

(N.S.)    675  and  note;   Woodham  v.  Co.,  98  Ga.  626,  25  S.  E.  638, 58  A.  S. 

Crookston  First  Nat.  Bank,  48  Minn.  R.  326,  34  L.R.A.  286;  Climer  v.  Wal- 

67,  50  N.  W.  1015,  31  A.  S.  R.  622.  lace,  28  Mo.  556,  75  Am.  Dec  135; 

Note:  52  A.  S.  R.  585.  Wentz  v.  Fincher,  34  N.  C.  297,  66 

7.  Capehart  v.  Foster,  61  Minn.  132.  Am.  D«o.  416. 
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adjoining  proprietor,^*  or  has  been  accidentally  or  temporarily  de- 
tached.'^ And  a  fence  built  by  one  upon  the  land  of  another,  under 
a  purol  agreement  that  the  builder  may  remove  it  at  will,  passes  with 
a  grant  of  the  land  to  a  purchaser  in  good  faith  without  notice  of 
the  agreement.^*  But  it  was  held  that  the  rails  of  a  fence  built  on 
another's  land  in  ignorance  of  the  true  boundary  were  not  fixtures 
where  the  parties  did  not  intend  that  they  should  remain  in  place 
permanently.^^  A  platform  and  wagon  scales  fastened  to  the  realty 
are  fixtures.**  So  also  gas  pipes  laid  by  a  corporation  in  a  street  by 
authority  of  its  charter,  and  not  removable  without  digging  up  the 
earth,  are  fixtures  and  taxable  as  realty.*'  A  church  organ  is  a 
fixture  when  it  is  located  in  a  part  of  the  building  constructed 
especially  for  it  and  constitutes  a  part  of  the  architectural  design,*" 
and  a  church  bell  does  not  cease  to  be  a  fixture  though  temporarily 
removed  with  the  intention  of  placing  it  permanently  in  the  tower 
of  a  new  church  in  process  of  erection.*  It  has  been  held  that  a 
detached  ice  box  used  in  a  hotel  is  not  a  fixture,  though  it  cannot  be 
moved  without  being  taken  to  pieces;  •  and  under  a  statute  declaring 
that  a  sale  of  merchandise  in  bulk  is  prima  facie  evidence  of  fraud, 
which  includes  fixtures  as  well  as  stocks  of  merchandise,  it  has 
been  held  that  horses,  vehicles,  utensils,  and  o£8ce  furniture  are  not 
fixtures.* 

20.  Miscellaneous  Instances  as  to  Tenant's  Rights. — ^It  has  been 
held  that  the  following  articles,  attached  by  a  tenant,  remain  per- 
sonal property,  namely,  showcases,  shelving  and  other  store  fixtures;  * 
water  tank  and  sinks,  and  gas  and  water  pipes  in  a  hotel ;  *  gas  and 
electric  light  fixtures ;  *  a  business  sign ; '  a  bowling  alley ;  *  and  the 

14.  Seymour  v.  Watson,  5  Blackf.       Note:  14  Am.  Dec.  303. 

(Ind.)  555,  36  Am.  Dec.  556.  1.  Congregational  Soc.  of  Dubnqne 

15.  Notes:  17  Am.  Dec.  690;  75  Am.  ▼.  Fleming,  11  la.  533,  79  Am.  Dec 
Dec.  137.  611. 

16.  Rowand  t.  Anderson,  33  Kan.  2.  Park  v.  Baker,  7  Alien  (Mass.) 
264,  6  Pac.  255,  52  Am.  Rep.  529.  78,  83  Am.  Dec.  668. 

17.  Note:  10  L.R.A.  722.  8.  Bowen  v.  Quigley,  165  Mich.  337, 

18.  Arnold  v.  Crowder,  81  lU.  56,  25  130  N.  W.  690,  34  L.B.A,(N.S.)  218 
Am.  Rep.  260;  McGorrisk  v.  Dwyer,  and  note. 

78  la.  279,  43  N.  W.  215,  16  A.  S.  R.       4.  Bash  v.  Havird,  12  Idaho  352,  86 

440,  5  L.R.A.  594;  Thomson  v.  Smith,  Pac.  529, 10  Ann.  Cas.  107. 

Ill  la.  718,  83  N.  W.  789,  82  A.  S.  R.       Notes:  83  Am.  Dec.  669;  37  Am. 

541  and  note,  50  L.R-A..  780;  Blias  v.  Rep.  474;  43  L.R.A.(N.S.)  675. 

Whitney,  9  Allen  (Mass.)  114,  85  Am.       5.  Wall  v.  Hinds,  4  Gray  (Mass.) 

Dec.  745  and  note;  Dudley  v.  Foote,  256,  64  Am.  Dec.  64. 

63  N.  H.  57,  56  Am.  Rep.  489.  6.  Raymond  v.  Strickland,  124  Ga. 

Notes:  82  A.  S.  R.  545;  96  A.  S.  R.  504,  52  S.  E.  619,  3  L.R.A.(N.S.)  69. 
322;  6  L.R.A.  249;  10  L.R.A.  722.  Notes:  67  Am.  Dec.  575;  3  L.RA. 

19.  Providence  Gas  Co.  v.  Thurber,  (N.S.)  69. 

2  R.  1. 15,  55  Am.  Dec.  621.  7.  Woodward  v.  Lazar,  21  Cal.  448, 

Note:  98  Am.  Dec.  454.  82  Am.  Dec.  751. 

20.  Rogers  V.  Crow,  40  Mo.  91,  93  Note:  37  Am.  Rep.  472. 
Am.  Dec.  299.  8.  Note:  85  Am.  Dec.  746. 
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attractioiis  and  devices  in  an  amusement  park.'  Machinery  generally, 
though  so  affixed  that  it  would  be  considered  part  of  the  realty  as 
between  vendor  and  vendee,  when  installed  by  a  tenant  remains  his 
property  if  it  can  be  removed  without  material  injury  to  the  free- 
hold.^" A  baker's  oven,  which  can  be  removed  only  by  taking  out 
the  bricks  and  iron  piece  by  piece,  has  been  held  to  be  a  permanent 
part  of  the  structure,^*  though  more  recently,  and  under  the  influence 
of  the  tendency  to  give  more  weight  to  the  intention  with  which  the 
object  was  put  in  place,  it  has  been  held  that  such  an  oven  remains 
the  property  of  the  tenant,  it  being  also  considered  that  identity  is 
not  necessarily  lost  by  demolition.^'  It  has  been  held  that  the  follow- 
ing do  not  remain  the  property  of  the  tenant  but  become  part  of  the 
realty,  namely,  a  front  of  plate  glass;**  a  cold  storage  refrigerator 
which  was  so  annexed  that  it  could  not  be  removed  without  material 
injury  to  the  realty ;  **  electric  wiring.*' 

21.  Dwelling  House  Fixtures. — As  illustrating  the  conflict  of 
authority,  not  only  in  the  application  of  general  principles  to  par- 
ticular cases  but  in  the  principles  themselves  which  are  considered 
applicable  to  the  same  class  of  property,  it  has  been  said  that  actual 
and  permanent  annexation  to  the  freehold  is  necessary  to  give  a  par- 
ticular article  the  character  of  a  fixture  in  dwelling  houses,  but  in 
the  case  of  machinery  employed  in  the  business  of  manufacturing 
no  actual  physical  attachment  to  the  realty  is  essential."  On  the 
other  hand  the  view  has  been  taken  that  the  same  rule  applies  to 
articles  attached  to  a  dwelling  house  as  to  machines  in  a  factory.*' 
Dog  grates  substituted  for  fixed  grates  but  not  physically  attached,*^ 

9.  Walker  ▼.  Tillis,  188  Ala.  313,  66  578,  22  N.  E.  46,  14  A.  S.  B.  460,  5 
So.  54,  L.RAJ.915A  654.  L.E.A.  150. 

10.  Bergh  v.  Herring-Hall-MarviB  Notes:  92  A.  S.  B.  270;  6  L.RJ^. 
Safe  Co.,  136  Fed.  368,  69  C.  C.  A.  249 ;  10  L,R JL  722. 

212,  70  L.R.A.  756;  Holbrook  V.Cham-  12.  Baker  v.  McClurg,  198  HL  28, 

berlin,  116  Mass.  155,  17  Am.  Rep.  64  N.  E.  701,  92  A.  S.  E.  261,  69 

146;  Jones  v.  Detroit  Chair  Co.,  38  L.R.A.  131. 

Mich.  92,  31  Am.  Rep.  314;  Conrad  v.  13.  Alden  v.  Mayfleld,  163  Cal.  793, 

Saginaw  Min.  Co.,  54  Mich.  249,  20  J27  Pac.  44,  Ann.  Cas.  1914A  258,  41 

N.  W.  39,  52  Am.  Rep.  817;  Laeey  v.  L..RA.(N.S.)  1022  and  note. 

Giboney,  36  Mo.  320,  88  Am,  Deo.  145;  ,   ^f-  ^-J."™  ^'o  °*1^.  ^  ^X  !:„^*'^ 

Globe  Marble  MiUs'Co.  v.  Quinn,  76  l^^' "«  ^„%  WfJ^^-.^^^^i^O  Ann. 

N.  Y.  23,  32  Am.  Rep.  259;''she,;ick  ^'^g 'Jfo'te    3  £11  (NS  )  ?9 

\t\       on   A    o    »    iw    K  T  i>  «     S.  (PaJ  116,  37  Am.  Dec.  490. 
.J°^i  IW^^  ^k  M;  *'  VJ^h       17.  Efook  ;.  Bolton,  199  Mass.  244. 
l^^'\^M-hPl'}^^r^-^-JP'  ^  85  N.  B.  175,  127  A.  S.  R.  487,  17 
LJl.A.(N.S)  69;  2  Ann  Cas.  738.  l.r,a.  (N.S.)  699. 

As  to  machinery,  considered  in  cases  ig.  Monti  v.  Barnes,  [1901]  1  K. 
of  other  relations  than  landlord  and  B.  205,  70  L.  J.  Q.  B.  225,  47  W.  R. 
tenant,  see  infra,  par.  28  et  aeq.  147,  83  L.  T.  N.  S.  619,  17  Times  L. 

11.  Collamore  v.  Qillis,  149  Mass.  Rep.  88,  1  British  Ral.  Cas.  966. 
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water  pipes,*'  and  a  heavy  stone  sink  have  been  held  to  be  part  of 
the  realty ;  **  while  wood  finishing  attached  by  screws/  and  a  copper 
boiler  built  into  a  furnace  but  capable  of  removal  without  injury  to 
the  building,  have  been  held  not  to  be  fixtures.*  Again,  it  has  been 
declared  that  stock  mantels,  a  hot  water  heater  attached  only  by 
its  plumbing,  and  a  bath  tub  attached  to  any  heating  system,  can- 
not be  held  as  a  matter  of  law  to  be  fixtures,  but  that  it  is  a  question 
of  fact  for  the  jury  whether  they  are  removable.*  Ordinary  mir- 
rors are  usually  deemed  to  be  personalty,  though  attached  to  the 
walls;*  but  they  may  be  attached  to  the  realty  in  such  manner  as 
to  be  considered  a  part  thereof,  as  where  their  removal  would  leave 
the  wall  in  a  rough  and  unfinished  state.'  Hot  air  and  hot  water 
heating  apparatus,  with  radiators  and  pipes,  have  been  held  to  be 
fixtures,'  but  a  cooking  range  is  not  usually  so  regarded,'  thou^ 
the  contrary  has  been  held  of  a  hotel  range.*  Heating  apparatus 
has  been  held  not  to  constitute  a  fixture  where  it  is  detachable  in 
character,*  and  so  also  a  gas  stove.*"  The  authorities  are  conflicting  as 
to  whether  gas  and  electric  light  fixtures  retain  their  quality  of  per- 
■ional  property  when  put  into  place  in  buildings.  Some  of  the  author- 
ities consider  that  such  attachments  are  fixtures,**  but  the  greater 
number  of  authorities  seem  to  hold  that  they  should  not  so  be  con- 

19.  Note:  14  Am.  Dec.  303.  R.  411;  10  L.R.A.  722;  1  British  Rul. 

20.  Note:  83  Am.  Dec.  669.  Gas.  972. 

1.  German    Savings,    etc.,    See.    v.  7.  Jennings  v.  Vahey,  183  Mass.  47, 
Weber,  16  Wash.  95,  47  Pac.  224,  38  66  N.  E.  598,  97  A.  S.  E.  409. 
L.R.A.  267.  Note:  10  L.R.A.  722. 

2.  Hunt  V.  Mullanphy,  1  Mo.  508,  8.  Fratt  v.  Whittier,  58  Cal.  126,  41 
14  Am.  Dec.  300.  Am.  Rep.  251. 

Note:  72  A.  S.  R.  142.  9.  Towne  v.  Fiske,  127  Mass.  125, 

3.  Philadelphia  Jlortgage,  etc.,  Co.  34  Am.  Rep.  353;  Schellenberg  ».  D^ 
V.  Miller,  20  Wash.  607,  56  Pac.  382,  72  troit  Heating,  etc.,  Co.,  130  Mich.  439, 
A.  S.  R.  138,  44  L.R.A.  559.  90  N.   W.  47,  97  A.   S.  R.  489,  57 

Note:  79  A.  S.  R.  939.  L.R.A.    632;    PhUaddphia   Mortgage, 

4.  Cranston  v.  Beck,  70  N.  J.  L.  145,  etc.,  Co.  v.  Miller,  20  Wash.  607,  56 
56  Atl.  121, 1  Ann.  Cas.  686  and  note;  Pac.  382,  72  A.  S.  R.  138,  44  L.R.A. 
Nf  cKeage  v.  Hanover  Fire  Ins.  Co.,  81  559. 

N.  Y.  38,  37  Am.  Rep.  471.  Notes :  42  Am.  Rep.  448 ;  97  A.  S.  R. 

5.  Mackie  v.  Smith,  5  La.  Ann.  717,  411. 

52  Am.  Dec.  615;  Ward  v.  Kilpatrick,  10.  Hook  v.  Bolton,  199  Mass.  244, 
85  N.  Y.  413,  39  Am.  Rep.  674.  85  N.  E.  175,  127  A.  S.  R.  487,  17 

Notes:  64  Am.  Dee.  76;  37  Am.  Rep.  L.R.A.(N.S.)  699  and  note. 
472;  10  L.R.A.  722;  1  Ann.  Cas.  687.       11.  Fratt  v.  Whittier,  58  Cal.  126, 

6.  Stockwell  V.  Campbell,  39  Conn.  41  Am.  Rep.  251;  Johnson  v.  Wise- 
362, 12  Am.  Rep.  393;  Young  v.  Hatch,  man,  4  Mete.  (Ky.)  357,  83  Am.  Dec. 
99  Me.  465,  59  Atl.  950,  2  Ann.  Cas.  475;  Canning  v.  Owen,  22  R.  I.  624, 
374;  Copehart  v.  Foster,  61  Minn.  132,  48  Atl*  1033,  84  A.  S.  R.  858. 

63  N.  W.  237,  52  A.  S.  R.  582;  Pilley  Notes:  17  Am.  Dec.  691;  34  Am. 
V.  Christopher,  39  Wash.  22,  80  Pac.  Rep.  354;  52  A.  S.  R.  585;  87  A.  S. 
834,  109  A.  S.  R.  853.  R.  268. 

Notes:  42  Am.  Rep.  447;  97  A.  S 
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eidered.**  In  a  few  of  the  cases,  the  understanding  between  the 
parties  to  the  transaction,  as  in  the  case  of  the  vendor  of  fittings 
attached,  or  of  a  sale  of  the  premises  containing  such  fittings,  that 
the  fittings  should  become  or  pass  as  part  of  the  realty,  has  been 
considered  as  controlling  in  the  particular  case.*'  Doors  and  windows 
are  generally  considered  a  part  of  the  realty,**  and  so  also  storm 
windows  and  doors  though  removed  and  stored  in  the  spring,**  as 
well  as  window  screens  and  screen  doors  *•  when  they  have  been 
specially  made  for  and  fitted  to  the  house,  though  it  has  been  held 
that  sashes,  finished  and  intended  for  use  in  the  construction  of 
double  windows,  but  never  actually  attached,  have  not  become  fix- 
tures.*' Much  of  this  apparent  conflict  of  authority,  however,  with 
respect  to  heating  apparatus,  doors  and  windows,  and  gas  and  electric 
fixtures  may  be  understood  as  resting  on  the  different  facts  presented 
in  the  various  cases,  especially  with  respect  to  the  circumstances  of' 
the  annexation  and  the  intention  of  the  parties,  and  these  considera- 
tions really  require  such  a  case  to  be  submitted  to  a  jury  under  proper 
instructions.*' 

22.  Railroad  Property. — It  is,  of  course,  not  within  the  proper 
scope  of  this  article  to  discuss  fully  the  question  whether  railroad 
property,  and  what  part  of  it,  is  realty  or  personal  property.**  It 
may,  however,  be  pointed  out  here  that  while  it  has  been  held  that 
personal  property  of  a  railroad  company  which  is  necessary  to  carry 
on  its  operations  is  deemed  to  be  inseparably  attached  to  the  realty,'** 
and  that  the  foundations  of  an  elevated  raibroad,  standing  alone,  are 
clearly  within  the  common  law  rule  as  to  fixtures,*  it  has  also  been  held 

12.  Towne  v.  Fiske,  127  Mass.  125,  15.  Roderick  v.  Sanborn,  106  Me. 
34  Am.  Rep.  358;  Capehart  v.  Foster,  159,  76  Atl.  263,  20  Ann.  Cas.  469  and 
61  Minn.  132,  63  N.  W.  257,  52  'A.  note,  30  L.R.A.(N.S.)  1189. 

S.  R.  582  and  note;  Rogers  v.  Crow,  16.  Fratt  v.  Whittier,  58  Cal.  126, 41 
40  Mo.  91,  93  Am.  Dec.  299 ;  McKeage  Am.  Rep.  251.  But  see  Hall  v.  Law 
▼.  Hanover  Fire  Ins.  Co.,  81  N.  Y.  38,  Guarantee,  etc.,  Soc,  22  Wash.  305, 
37  Am.  Rep.  471;  Vanghen  v.  Halde-  60  Pac.  643,  79A.  S.  R.  935. 
man,  33  Pa.  St.  522,  75  Am.  Dec.  622  Notes:  30  L.RJl.(N.S.)  1189;  20 
and  note;  Jarechi  v.  Philharmonic  Soc.,  Ann.  Cas.  470. 

79  Pa.  St.  403,  21  Am.  Rep.  78  and       17.  PeA  v.  Batchelder,  40  Vt.  233, 
note;  Montague  v.  Dent,  10  Rich  L.  94  Am.  Dec.  392. 
(S.  C.)  135,  67  Am.  Dee.  572;  Hall  v.       Notes:  17  Am.  Dec.  688;  30  L.R.A. 
Law  Guarantee,  etc.,  Soc,  22  Wash.   (N.S.)  1189. 

305,  60  Pac.  643,  79  A.  S.  R.  935.  18.  Hook  v.  Bolton,  199  Mass.  244, 

Notes:  17  Am.  Dec.  691;  62  Am.  85  N.  E.  175,  127  A.  S.  R.  487,  17 
Dec.  70;  34  Am.  Dec.  354;  79  A.  S.  L.R.A.(N.S.)  699.  See  infra,  par.  33. 
R.  939;  84  A.  S.  R.  866;  127  A.  S.  19.  Note:  66  L.R.A.  33.  And  see 
R.  491.  Railroads. 

13.  McFarlane  ▼.  Foley,  27  Ind.  20.  Western,  etc.,  R.  Co.  v.  Georgia 
App.  484,  60  N.  E.  357,  87  A.  S.  R.  (Ga.  Special  Judicial  Commissien)  14 
264.  ^  L.R.A.  438. 

Note:  21  Am.  Rep.  80.  Note:  37  Am.  Dec.  494. 

14.  Note:  20  Ann.  Cas.  470.  1.  Note:  62  Am.  Dec.  70. 
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that  improvements  placed  upon  real  estate  by  a  railroad  company, 
necessary  to  the  operation  of  the  road,  are  trade  fixtures  and  not 
accessories  of  the  land  to  which  they  are  attached.'  The  rule  that 
property  and  improvements  do  not  become  part  of  the  realty  has 
been  applied  to  the  piers  and  abutments  of  a  bridge,'  a  well  pump 
and  boiler,*  and  to  the  rolling  stock,'  unless  otherwise  declared  by 
statute.*  When  a  railroad  has  abandoned  a  track  or  has  been  ejected 
from  land  on  which  it  had  good  reason  to  think  it  had  acquired  a 
right  of  way,  it  has  been  held  that  the  rails  and  ties  cannot  be  claimed 
as  fixtures  by  the  owner  of  the  freehold  but  may  be  removed  by  the 
railroad  company.' 

23.  Manure. — The  general  rule  is  that  manure  made  in  the  usual 
course  of  husbandry  on  a  farm  is  so  attached  to  and  connected  with 
the  realty  that,  in  the  absence  of  an  express  stipulation  to  the  con- 
trary, it  is  treated  as  part  of  the  realty.*  It  passes  to  a  grantee  unless 
reserved  in  the  deed,'  and  cannot  be  removed  by  an  outgoing  mort- 
gagor.** So,  while  a  tenant  may  use  the  manure  on  the  farm  during 
his  term,  usually  he  is  held  to  have  no  right  to  sell  it  or  to  take  it 
away,**  though  the  contrary  has  been  held.**  And  the  general  rule 
stated  does  not  apply  to  manure  made  in  a  livery  stable  or  in  any 
other  manner  not  connected  with  agriculture  or  the  course  of  hus- 

2.  St.  Lonis,  etc.,  R.  Co.  v.  Nyce,  61  Go.  v.  Hoskins,  80  Miss.  730,  32  So. 
Kan.  394,  59  Pae.  1040,  48  L.R.A.  241.  150,  92  A.  S.  R.  612. 

3.  Wagner  V.  Cleveland,  etc.,  R.  Co.,  Notes:  37  Am.  Dee.  518;  66  Am. 
22  Ohio  St.  563,  10  Am.  Rep.  770.  Dec.  426. 

4.  Atchison,  etc,  R.  Co.  v.  Morgan,  8.  Fay  v.  Muzzey,  13  Gray  (Mass.) 
42  Kan.  23,  21  Pac.  809,  16  A.  S.  R.  53,  74  Am.  Deo.  619. 

471,  4  L.R.A.  284.  Notes:  62  Am.  Dec.  70;  28  Am.  Rep. 

Notes:  69  A.  S.  R.  343;  10  L.R.A.  39;  11  Ann.  Cas.  80. 

722.  9.  Kittredge  v.  Woods,  3  N.  H.  503, 

6.  Sangamon,  etc.,  R.  Co.  t.  Morgan  14  Am.  Dec.  393;  Collier  v.  Jenks,  19 

County,  14  111.  163,  56  Am.  Dee.  497;  R.  1. 137,  32  AU.  208,  61  A.  S.  R.  741 

Randall  v.  Elwell,  52  N.  T.  521,  11  and  note. 

Am.  Rep.  747;  Hoyle  v.  Plattsburgh,  Note:  32  Am.  Dec  271. 

etc.,  R.  Co.,  54  N.  Y.  314, 13  Am.  Rep.  10.  Chase  v.  Wingate,  68  Me.  204, 

595.  28  Am.  Rep.  36. 

Note:  10  L.R.A.  722.  11.  Brigham  v.  Overstreet,  128  Ghu 

6.  Chicago,  etc.,  R.  Co.  v.  Ft.  How-  447,  57  S.  E.  484, 11  Ann.  Cas.  75, 10 
ard,  21  Wis.  44,  91  Am.  Dec  458  and  L.R.A.(N.S.)  452;  Gallagher  v.  Ship- 
note,  ley,  24  Md.  418,  87  Am.  Dec.  611; 

In  some  cases,  by  an  artificial  rale  Daniels  ▼.  Pond,  21  Pick.  (Mass.)  367, 
of  construction,  rolling  stock  has  been  32  Am.  Deo.  269. 
held  to  be  fixtures,  so  as  to  pass  under       Notes:  14  Am.  Dec  396;  17  Am. 
a  mortgage  of  the  realty.     11  Am.  Dec.  690,  87  Am.  Dec  616;  11  Ann. 
Rep.  751  note.  Cas.  80. 

7.  Georgia  R.,  etc.,  Co.  v.  Haas,  327  12.  Smithwick  v.  EllisoB,  24  N.  C. 
6a.  187,  56  S.  E.  313.  119  A.  S.  R.  326,  38  Am.  Dec.  697. 

327,  9  Ann.  Cas.  677;  Illinois,  Cent.  R. 
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baxidry,*'  as  where  it  ia  made  in  herding  and  feeding  cattle  and  hogs, 
and  when  the  stock  is  fed  from  sources  foreign  to  the  land.** 

24.  Buildings;  Generally. — ^As  a  general  rule  a  building  on  land  is 
part  of  the  realty,**  and  is  covered  by  a  mortgage  on  the  land,**  or 
goes  with  a  conveyance  thereof.*'  Consequently,  a  building  erected 
by  one  not  the  owner  of  the  land,  without  any  agreement  that  it 
shall  remain  personal  property,  belongs  to  such  owner.**  This  is 
so  though  the  building  is  erected  on  the  land  of  another  by  mis- 
take,**  under  a  belief  of  right,**  or  with  a  view  of  enforcing  an 
adverse  right  in  the  land.*  So,  if  an  owner  of  land  build  a  house 
thereon  with  the  materials  of  another,  the  property  in  the  land 
vests  the  property  in  the  building  by  right  of  accession,  and  the 
owner  of  the  land  can  only  be  obliged  to  answer  to  the  owner  of  the 
materials  for  the  value  of  them.*  An  unfinished  building,  intended 
to  remain  on  the  land,  ia  a  fixture,*  and  the  materials  of  a  building 
blown  down  or  remaining  on  the  land  after  a  fire,  are  part  of  the 
realty  until  appropriated  by  the  owner  aa  personalty.*  But  if  a 
person  owns  a  building  and  has  no  property  in  the  land,  and  may 
remove  the  structure  when  and  where  he  pleases  without  being  account- 
able to  anyone,  it  is  a  chattel.*  A  mortgagee  in  possession  ia  not 
to  be  treated  as  a  mere  stranger  who  goes  upon  the  land  of  another 
and  places  improvements  there  without  the  consent  of  the  owner,  but 
may  lawfully  take  down  and  carry  away  any  buildings  erected  by 
him  on  the  mortgaged  land,  the  materials  of  which  were  his  own, 

13.  Daniels     v.     Pond,     21     Pick.       Note:  62  Am.  Dec.  70. 

(Mass.)  367,  32  Am.  Dec.  269.  18.  Crest  v.  Jack,  3  Watts   (Pa.) 

Notes:  14  Am.  Dec.  396;  87  Am.  238,  27  Am.  Dec.  353. 
Dec.  615;  11  Ann.  Cas.  80.  Notes:  26  Am.  Dec.  539;  100  Am. 

14.  Gallagher  v.  Shipley,  24  Md.  418,  Dec  337;  43  A.  S.  R.  488;  69  A.  S,  R. 
87  Am.  Deo.  611;  Snow  v.  Perkins,  60  343. 

N.  H.  493,  49  Am.  Rep.  333.  19.  Dutton  v.  Ensley,  21  Ind.  App. 

Note:  11  Ann.  Cas.  80.  46,  51  N.  E.  380,  69  A.  S.  R.  340. 

16.  Mosea  Town  Co.  v.  Wellington,  20.  Honzik  v.  Delaglise,  65  Wis.  494, 

39  Colo.  326,  89  Pae.  783, 121  A.  S.  R.  27  N.  W.  171,  56  Am.  Rep.  634. 

175 ;  Cross  v.  Weare  Commission  Co.,  Note :  26  Am.  Deo.  539. 

153  111.  499,  38  N.  E.  1038,  46  A.  S.  R.  1.  Campbell  v.  Roddy,  44  N.  J.  Eq. 

902;  GiUiam  v.  Bird,  30  N.  C.  280,  49  244,  14  Atl.  279,  6  A.  S.  R.  889. 

Am.  Dec.  379.  Notes:  85  Am.  Dec.  335;  12  A.  S.  R. 

Notes:  54  Am.  Dec.  588;  85  Am.  678;  69  A.  S.  R.  343. 

Dec.  746;  4  L.R.A.  674.  2.  Reese  v.  Jared,  15  Ind.  142,  77 

16.  Buckout  V.  Swift,  27  Cal.  433,  Am.  Dec.  88. 

87  Am.  Dec.  90.  3.  Butler  v.  Page,  7  Meto.  (Mass.) 

Note:  95  Am.  Dec.  798.  40,  39  Am.  Dee.  757. 

17.  Isham  v.  Morj^an,  9  Conn.  374,  4.  Ouemaey  v.  Phinizy,  113  Qa.  898, 
23  Am.  Dec.  361;  Union  Cent.  Life  Ins.  39  S.  E.  402,  84  A.  S.  R.  270. 

Co.  V.  Tillery,  152  Mo.  421,  54  S.  W,       Note:  87  Am.  Dec.  94. 
220,   75   A.   S.   R.   480;   Leonard   v.-      5.  Curry  v.  Commonwealth  Ins.  Co, 
Clough,  133  N.  Y.  292,  31  N.  E.  93, 16  10  Pick.  (Mass.)  535,  20  Am.  Dec.  547. 
L.R.A.  305. 
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and  not  so  connected  with  the  soil  that  they  cannot  be  removed  with- 
out prejudice  to  it.*  When  the  person  who  erects  a  building  is  not 
an  ordinary  trespasser,  and  both  he  ^d  the  owner  of  the  land  under- 
stand that  the  building  is  a  mere  temporary  structure,  to  be  used  only 
for  certain  purposes,  it  is  not  a  fixture.'  It  has  been  held  that  frame 
buildings  resting  on  blocks  or  stones,  or  partly  on  the  ground  and 
partly  on  posts  or  blocks,  are  fixtures,  as  between  a  mortgagor  and 
mortgagee  or  a  grantor  and  grantee ;  ^  and  houses  of  a  permanent 
character,  built  on  mud-sills  resting  on  the  soil,  which  was  not  dis- 
turbed in  their  erection,  have  been  held  to  be  fixtures  within  a  statute 
declaring  that  "a  thing  is  deemed  to  be  affixed  to  land  when  it  is 
permanently  resting  upon  it,  as  in  the  case  of  buildings."  • 

25.  Buildings  Erected  by  Tenant. — ^Witb  respect  to  buildings 
erected  by  a  tenant,  the  rules  are  more  favorable  to  the  tenant  than 
to  persons  in  other  relations.  A  lessor  and  lessee  may  of  course  enter 
into  an  agreement  that  a  building  erected  by  the  lessee  shall  remain 
the  property  of  the  lessee  and  may  be  removed  by  him  on  the  expira- 
tion of  his  term.**  The  presumption  is  in  favor  of  the  right  of  a 
tenant  to  remove  buildings  which  he  has  placed  on  the  leased  property 
for  his  own  purposes.**  But  independently  of  any  agreement  the 
intention  of  Uie  lessee  has  much  to  do  with  the  question,  and  if  his 
intention  is  that  the  fixture  shall  remain  his  personal  propeijty  and 
that  intention  is  made  known,  and  his  acts  are  consistent  therewith, 
the  fixture  may  remain  his  personal  property,**  unless  its  mode  of 
annexation  is  such  that  it  cannot  be  moved.*'  The  building  is  deemed 
to  be  the  personal  property  during  the  life  of  the  lease,  and  becomes 
real  estate  upon  the  expiration  or  surrender  thereof  without  removal.** 

6.  Cooke  V.  Cooper,  18  Ore.  142,  22  Notes:  77  A.  S.  R.  63;  10  L.R.A. 
Pae.  945,  17  A.  S.  R.  709,  7  L.R.A.  722. 

273.  11.  Searle      v.      Roman      Catholic 

7.  Meig's  Appeal,  62  Pa.  St.  28,  1  Bishop,  203  Mass.  493,  89  N.  E.  809, 
Am.  Rep.  372.  17  Ann.  Cas.  340,  25  L.R.A.(N.S.)  992. 

8.  State  Sav.  Bank  v.  Kercheval,  65  12.  Smyth  v.  Stoddard,  203  HI.  424, 
Mo.  682,  27  Am.  Rep.  310;  Leonard  v.  67  N.  E.  980,  96  A.  8.  R.  314  and  note; 
Clough,  133  N.  Y.  292,  31  N.  E.  93, 16  Fletcher  v.  KeUy,  88  la.  475,  55  N.  W. 
L.R.A.  305;  Lipsky  v  Borgmann,  52  474  21  L.B.A.  347;  Osgood  v.  Howard, 
W^.  256,  9  N.  W.  158,  38  Am.  Rep.  q  ct^^^^_  (Me.)  452.  20  Am.  Dec.  322; 

o    nyr-ii  w  jj-  -1,        /fi  1  \  oc   CarUn  V.  Ritter,  68  Md.  478,  13  Atl. 

P      ^««  ?i\  ^f  ^?!f  *"  ^^*'-^  ^  370, 16  Atl.  301,  6  A.  S.  R.  467;  Ryder 

16.  RydS  ^  F«on,  iTl  Ma«s.  206,  l/riX^'^f'^^  ^06.  50  N.  E.  631. 
50  N.  E.  631,  68  A.  8.  B.  417;  Searle  ^J-\^-  "lJ^J-  o  »  «,o  *«  a  « 
V.  Roman  Catholic  Bishop,  203  Mass.  „  'l°}^'-}\  ^-  °:  ^A,  ,«',  .  o  f' 
493,  89  N.  E.  809,  17  Ann.  Cas.  340,  «•  343;  96  A.  S.  B.  927;  121  A.  S.  R. 
25  L.R.A.(N.S)  992;  Union  Cent  Life  180;  10  L.R.A.  722;  20  Ann.  Caa.  790 
Ins.  Co.  V.  Fillery,  152  Mo.  421,  54  S.   (an  i«e  house). 

W.  220,  75  A.  S.  R.  480;  Newhoff  v.  •    18.  Madigan  v.  McCarthy,  108  Mass. 
Mavo,  48  N.  J.  Eq.  619,  23  Atl.  265,   376,  11  Am.  Rep.  371. 
27  A.  S.  R.  455.  14.  Hughes   v.   Kershow,  42   Colo. 
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If  the  right  of  the  tenant  to  remove  a  building  rests  on  an  agreement 
with  the  landlord  the  building  will  pass  to  a  purchaser  of  the  prem- 
ises without  notice,*'  but  the  sale  by  the  landlord  amounts  to  a  con- 
version and  the  tenant  is  entitled  to  recover  the  reasonable  value  of 
the  building.** 

26.  Effect  of  Consent  or  License  to  Erect  Building. — Generally  a 
building  erected  on  the  land  of  another  by  his  consent  or  license  does 
not  become  part  of  the  realty,  but  remains  the  property  of  the  person 
annexing  it,*'  and  may  be  removed  by  him,**  is  subject  to  sale  and 
mortgage  as  personal  property,**  or  may  be  taken  on  execution 
against  him.'"  Such  a  building  does  not  pass  to  a  purchaser  of  the 
land,*  and  if  he  is  wronged  his  remedy  is  upon  the  covenants  in  his 
deed.*  This  rule  certainly  holds  when  there  is  an  express  reservation 
of  a  right  to  remove  the  building,'  and  generally  it  is  considered  that 
where  the  landowner  consents  to  the  placing  of  a  building  on  bis 
land  by  another  without  an  express  agreement  as  to  whether  it  shall 
become  a  part  of  the  realty  or  remain  personalty,  an  agreement  will 
be  implied  that  it  is  to  continue  personal  property.*  In  such  a  case 
it  is  immaterial  what  is  the  purpose,  size,  material,  or  mode  of  con- 
struction of  the  building,*  and  the  nature  of  the  property  is  not 
changed  by  the  fact  that  the  owner  of  the  building  may  have  such  an 
interest  in  the  land  as  would  enable  him  to  maintain  an  action  of 

210,  93  Pac.  U16,  15  L.R.A.(N.S.)  20.  Poster  v.  Mabe,  4  Ala.  402,  37 
723.  Am.  Dec.  749;  Jewett  v.  Palridge,  12 

Notes:  4  L.R.A.  674;  6  L.R.A.  249.   Me.  243,  28  Am.  Dec.  173  and  note. 

IB.  Smyth  v.  Stoddard,  203  111.  424,       Note :  75  Am.  Dec.  200. 
67  N.  E.  980,  96  A.  S.  R.  314;  Searle       See  generally.  Levy  and  Sbizure. 
▼.  Roman  Catholic  Bishop,  203  Mass.       1.  Peaks  v.  Hutchinson,  96  Me.  &30, 
493,  89  N.  E.  809,  17  Ann.  Cas.  340,  53  Atl.  38,  59  L.R.A.  279. 
25  L.RA.(N.S.)  992;  Union  Cent.  Life       Note:  26  Am.  Dec.  639;  100  Am. 
Ins.  Co.  V.  TiUery,  152  Mo.  421,  54  S.  Dee  337. 
W.  220,  75  A.  S.  R.  480.  2.  Dame  v.  Dame,  38  N.  H.  429,  75 

16.  Smyth  v.  Stoddard,  203  111.  424,  Am.  Dec.  195.  See  generally,  Cove- 
67  N.  E.  980,  96  A.  S.  R.  314.  kants,  vol.  7,  p.  1170  et  seq. 

17.  Prince  v.  Case,  10  Conn.  375,  27  8.  Curtiss  v.  Hoyt,  19  Conn.  154, 
Am.  Dec.  675  and  note;  Hamlin  v.  48  Am.  Dec.  149;  Goodman  v.  Hanni- 
Parsons,  12  Minn.  108,  90  Am.  Dec.  bal,  etc.,  R.  Co.,  45  Mo.  33,  100  Am. 
284.  Dec.  336 ;  Page  ▼.  Urick,  31  Wash.  601, 

Notes:   37  Am.  Dec.  753;  54  Am.  72  Pac.  454,  96  A.  S.  R.  924. 

Dec.  688;  12  A.  S.  R.  678;  13  A.  S.  Notes:  90  A.  8.  R.  414;  122  A.  S.  R. 

R.  572;  75  A.  S.  R.  482;  77  A.  S.  R.  375;  5  L.R.A.  150. 

63:  4  L.R.A.  674;  10  L.R.A.  722.  4.  Merchants'  Nat.  Bank  of  Crooks- 

18.  0.<?good  V.  Howard,  6  Qreenl.  ton  v.  Stanton,  55  Minn.  211,  56  N.  W. 
(Me.)  4r>2.  20  Am.  Dee.  322;  Salley  821,  43  A.  S.  R.  491;  King  v.  Morris, 
V.  Robinson,  96  Me.  474,  52  Atl.  930,  74  N.  J.  L.  810,  68  Atl.  162,  12  Ann. 
90  A.  S.  R.  410;  Harris  v.  Gillingham,  Cas.  1086,  14  L.R.A.{N.S.)  439  and 
9  N.  H.  9,  23  Am.  Dec.  701  and  note.  note. 

19.  Note:  10  L.R.A.  722.  See  Chat-  5.  Dame  v.  Dame,  38  N.  H.  429,  75 
TBI/  Mortgages,  vol.  5,  p.  402.  Am.  Deo.  195. 
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trespass  for  an  injury  to  the  possession.*  Such  a  building  is  per- 
sonalty when  erected  with  the  consent  of  a  mortgagee  in  possession,' 
but  a  building  put  upon  mortgaged  land  by  the  consent  of  the  mort- 
gagor, and  without  the  consent  of  the  mortgagee,  becomes  a  part 
of  the  realty; '  though  in  this  latter  case  it  has  been  held  that  the 
absence  of  a  concurrent  agreement  on  the  part  of  the  mortgagee  does 
not,  of  itself,  make  the  building  a  part  of  the  mortgage  security,  when 
the  mortgage  is  regarded  as  a  mere  security  and  not  as  a  conveyance 
of  the  fee,  and  for  the  reason  that  the  mortgagee  has  not  advanced 
anything  on  the  faith  of  it  and  hence  ought  not  to  be  permitted  to 
avoid  himself  of  it  as  a  part  of  his  security,  contrary  to  the  intention 
of  the  party  making  the  annexation.'  A  married  woman  may  con- 
tract to  permit  her  husband  to  erect  a  building  on  her  land,  which 
shall  remain  his  property,  under  a  statute  empowering  her  to  make 
any  and  all  contracts  "in  her  own  name  for  any  lawful  purpose," 
and  to  contract  with  her  husband  equally  as  with  anyone  else.^"  The 
owner  of  the  building  is  entitled  to  a  reasonable  opportunity  to  remove 
it  on  notice  by  the  owner  of  the  land  or  upon  revocation  of  the 
license,**  and  it  was  held  that  the  owner  of  a  mill  erected  on  another's 
land  with  his  consent  was  not  deemed  to  have  abandoned  his  right  to 
it  by  leaving  it  on  the  land  for  three  years,  if  not  notified  to  remove 
it  by  a  purchaser  of  the  land.**  But  a  building  erected  under  an 
agreement  with  a  life  tenant  in  possession,  that  it  shall  remain  a 
chattel  and  be  removable  by  the  builder,  cannot  be  removed  against 
the  objection  of  the  remainderman.** 

27.  Building  Erected  by  Vendee. — ^A  vendee  in  possession  of  land 
under  an  executory  contract  of  purchase  has  no  right  to  erect  a  build- 
ing on  the  premises  as  property  separate  and  distinct  from  the  free- 
hold, and  an  intention  to  do  so,  no  matter  how  clearly  manifested,  is 
of  no  avail,  without  an  agreement,  express  or  implied,  with  the  land- 
owner that  it  shall  not  become  part  of  the  realty.**    This  must  be  so 

6.  Laird  v.  Connecticnt,  ete.,  R  .R.,  St.  Paul,  ete.,  R.  Co..  39  Minn.  479,  40 
62  N.  H.  254,  13  A.  S.  R.  564.  N.  W.  524, 12  A.  S.  R.  676. 

7.  Jewett  v.  Patridge,  12  Me.  243,       Note:  10  L.R.A.  722. 

28  Am.  Dec.  173.  12.  Russell  v.  Richards,  11  Me.  371, 

8.  Meagher  t.  Hayes,  152  Mass.  228,  26  Am.  Dec.  532. 

25  N.  E.  105,  23  A.  S.  R.  819.  13.  Demby  v.  Parse,  53  Ark.  526, 14 

Note:  43  A.  S.  B.  498.  S.  W.  899, 12  L.B.A.  87. 

9.  Merchants'  Nat.  Bank  of  Crooks-  14.  Miller  v.  Waddingham  (Cal.)  25 
ton  V.  Stanton,  55  Minn.  211,  56  N.  W.  Pac.  688,  11  L.R.A.  510;  Ogden  v. 
821,  43  A,  S.  R.  491.  Stock,  34  111.  522,  86  Am.  Dec.  332  and 

10.  Peaks  V.  Hutchinson,  96  Me.  530,  note;  Central  Branch  R.  Co.  v.  Fritz, 
53  Atl.  38,  59  L.B.A.  279.  See  also  20  Kan.  430,  27  Am.  Rep.  175;  Kings- 
supra,  par.  11.  And  see  generally,  ley  v.  McFarland,  82  Me.  231,  19  Afi. 
Husband  and  Wife.  442, 17  A.  S.  R.  473. 

11.  Salley  v.  Robinson,  96  Me.  474,  Note:  10  L.R.A.  722. 
52  Atl.  930,  90  A.  S.  R.  410;  Ingalls  v. 
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where  the  vendee  fails  to  fulfil  the  contract  and  acquire  title."  And 
30  if  land  is  conveyed  to  be  used  for  a  specified  purpose,  with  reversion 
upon  the  grantee  ceasing  to  use  it  for  that  purpose,  and  a  building  is 
erected  thereon  for  permanent  use  to  effectuate  such  purpose,  such 
building  becomes  a  fixture,  and  after  the  property  has  ceased  to  be 
used  for  the  intended  purpose  the  building  cannot  be  removed  by 
the  grantee  or  on«  claiming  under  him.**  But  when  a  building  is 
erected  by  a  vendee  in  possession  under  an  oral  contract  which  the 
vendor  breaks,  the  vendee  may  recover  the  building  as  personalty.*' 

28.  Machinery  Generally. — ^It  has  been  said  that  the  question 
whether  machinery  and  implements  in  a  manufacturing  establish- 
ment are  fixtures  must  he  governed  by  the  same  criterion  which  applies 
to  fixtures  in  other  situations.**  The  mere  use  of  machinery  in  a 
mill  does  not  render  it  a  fixture,  but  the  question  always  depends  on 
the  nature  of  the  use  and  character  of  the  annexation,  and  the  inten- 
tion of  the  parties.**  The  equipment  of  a  factory,  though  it  is 
affixed  to  the  soil,  may  have  impressed  upon  it  the  character  of  per- 
sonal property  by  the  acts  and  conduct  of  parties  dealing  with  it.** 
Ever?  though  phjrsically  attached  to  the  freehold  by  the  owner,  ma- 
chines may  remain  chattels  for  all  purposes  if  the  mode  of  attach- 
ment indicates  that  it  is  merely  to  steady  them  for  their  more  con- 
venient use,  and  not  to  make  them  an  adjunct  of  the  building  or  soil.* 
On  the  principle  that  the  intention  of  the  owner  is  the  main  consider- 
ation in  determining  whether  or  not  an  attachment  is  a  fixture, 
machinery  is  personalty  where  no  intent  appears  to  have  had  it  become 
a  part  of  the  realty,  and  it  was  not  specially  designed  for  the  building, 
but  of  a  common  lot  and  description ;  *  especially  when  it  is  capable 
of  removal  without  material  injury  to  it  or  to  the  building,  and  may 
be  used  elsewhere.*    And  under  the  same  rule,  machinery  remains 

15.  HinMey,  etc.,  Iron  Co.  v.  Black,       20.  Horn  v.  Indianapolis  Nat.  Bank, 
70  Me.  473,  35  Am.  Rep.  346.  •       125  Ind.  381,  25  N.  E,  558,  21  A.  S. 

Notes:  12  A.  S.  R.  678;  69  A.  S.  B.  B.  231,  9  L.R.A.  676.      . 

343.  1.  Nenfelder  v.   Third   St.  etc.,  R. 

16.  Mosca  Town  Co.  v.  Wellington,  Co.,  23  Wash.  470,  63  Pac.  197,  83  A. 
39  Colo.  326,  89  Pac.  783,  121  A.  S.  S.  R.  831,  53  LJI.A.  600, 

R.  175.  Notes:  38  Am.  Dec.  375;  100  Am. 

17.  Waters  v.  Reuber,  16  Neb.  99,  Dec.  492;  3  L.R.A.  33;  5  Ii.RA  150. 
19  N.  W.  687,  49  Am.  Rep.  710.  Saw  frames  in  a  marble  mill,  at- 

Notes:  12  A.  S.  R.  678;  69  A.  S.  tached   at  the  top  and   bottom  with 

R.  343.  bolts,  and  used  for  steadying  the  saws, 

18.  Teaff  v.  Hewitt,  1  Ohio  St.  511,  are  not  fixtures.    Sweetzer  y.  Jones,  35 
59  Am.  Dec.  634.    As  to  rights  of  ten-  Vt.  317,  82  Am.  Dec.  639. 

ants,  see  supra,  par.  20.  2.  Nenfelder  y.  Third  St.  etc.,  R.  Co., 

19.  Rogers  v.  Prattville  Mfg.  Co.  No.  23  Wash.  470,  63  Pao.  197,  83  A.  S. 
1,  81  Ala.  483, 1  So.  643,  60  Am.  Rep.  R.  831,  53  LHJi..  600. 

171;  Southbridge  Say.  Bank  v.  Mason,       Note:  14  Am,  Dec.  303. 
147  Mass.  500,  18  N.  E.  406, 1  L.RA..       See  supra,  par.  6,  as  to  intention. 
350.  S.  Hnbbell  v.  East  Cambridge  Five 

Note:  3  L.R.A.  33.  CenU  Say.  Bank,  132  Mass.  447,  42 
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personalty  when  it  was  placed  in  a  building  for  a  mere  temporary 
purpose.*  On  the  other  hand,  though  still  considering  the  intent 
as  the  controlling  circumstance,  if  machinery  is  intended  for  per- 
manent use  in  carrying  on  the  business  for  which  the  building  was 
erected  or  is  used,  and  as  a  permanent  accession  to  the  realty,  it 
becomes  part  of  the  realty  on  being  installed  thereon,*  and  if  such 
was  the  intention,  it  is  immaterial  that  the  machines  may  be  removed 
and  used  elsewhere,  and  that  they  may  be  removed  without  injury 
to  the  building.'  This  rule  has  special  application  to  heavy  machinery 
intended  for  the  building  and  not  intended  to  be  moved  from  place 
to  place,'  though  resting  in  position  by  its  own  weight,'  and  to 
machinery  which  is  a  constituent  part  of  a  factory  or  shop  and  indis- 
pensable thereto,*  though  not  actually  fastened.^*     So,  where  the 

Am.  Rep.  446;  Sehellenbe^  v.  Detroit  6.  Harkness  t.  Seara,  26  Ala.  493, 

Heating,  etc.,  Co.,  130  Mich.  439,  90  62  Am.  Dec.  742;  McConnell  v.  Blood, 

N.  W.  47,  97  A.  S.  B.  489,  57  L.R.A,  123  Mass.  47,  25  Am.  Rep.  12;  Feder 

632;  Despatch  Line  of  Packets  v.  Bell-  ▼.  Van  WinUe,  53  N.  J.  Eq.  370,  33 

amy  Mfg.  Co.,  12  N.  H.  205,  37  Am.  Atl.  399,  51  A.  S.  R.  628;  Green  ▼. 

Dec.  203;  Neuf elder  v.  Third  St.,  etc.,  Phillips,  26  Qrat  (Va.)  752,  2k  Am. 

R.  Co.,  23  Wash.  470,  63  Pac.  197,  83  Rep.  323. 

A.  S.  R.  831,  53  L.R.A.  600.  7.  Hopewell  Mills  v.  Taunton  Sav. 

Notes:  83  Am.  Dee.  669;  30  A.  S.  R.  Bank,  150  Mass.  519,  23  N.  E  327, 15 

491;  5  L.R.A.  594.  A.  S.  R.  235,  6  LJtA.  249. 

4.  Vaa  v.  Weaver,  132  Pa.  St  363,  Notes:  37  Am.  Dec  518;  61  A.  S. 

19  Atl.  138, 19  A.  S.  R.  598.  B.  435. 

Note:  10  L.R.A.  722  8.  Sonthbridge  Say.  Bank  v.  Mason, 

6.  Roseville  Alta  Min.  Co.  v.  Iowa  147  Mass.  500, 18  N.  E.  406,  1  L.R.A 

Gulch  Min.  Co.,  15  Colo.  29,  24  Pac.  350;   Shepard  t.   Blossom,  66  Minn. 

920,  22  A.  S.  R.  373;  HopeweU  MiUs  421,  69  N.  W.  221,  61  A.  S.  R.  431. 

V.  Taunton  Sav.  Bank,  150  Mass.  519,  9.  Ottnmwa    Woolen    Mill    Co.    v. 

23  N.  E.  327, 15  A.  S.  R.  235,  6  L.R.A.  Hawley,  44  la.  57,  24  Am.  Rep.  719; 

249 ;  Shepard  t.  Blossom,  66  Minn.  421,  Symonds  v.  Harris,  51  Me.  14,  81  Am. 

69  N.  W.  221,  61  A  S.  R.  431;  Havens  Dec.  553;  Kirwan  v.  Latour,  1  Har.  & 

y.  Germania  Fire  Ins.  Co.,  123  Mo.  403,  J.  (Md.)  289,  2  Am.  Dec.  519;  Wins- 

27  S.  W.  718,  45  A.  S.  R.  570  and  low  y.  Merchants'  Ins.  Co.,  4  Mete 

note,  26  L.RA.  107;  Foote  v.  Gooch,  (Mass.)  306,  38  Am.  Dec.  368;  Thomas 

96  N.  C;  265, 1  S.  E.  525,  60  Am.  Rep.  y.  Davis,  76  Mo.  72,  43  Am.  Rep.  756; 

411 ;  Willis  y.  Morris,  66  Tex.  628,  1  Cavis  v.  Beckford,  62  N.  H.  229,  13 

S.  W.  790,  59  Am.  Rep.  634.  A.  S.  R.  554;  MiUer  v.  Plumb,  6  Cow. 

Notes:  17  Am.  Dec.  693;  100  Am.  (N.  Y.)  665,  16  Am.  Dec.  456;  Gray 

Dec.  492;  11  Am.  Rep.  314;  39  A.  S.  v.  Holdship,  17  Serg.  &  R.  (Pa.)  413, 

R    1/2;  53  A.  S.  R.  576;  10  LJl.A.  ^  ^j„   jjec.  680  and  note;  Voorhis  v. 

7i  '  o     iuu    J      c       D     ..        Freeman,  2  Watts  &  S.  (Pa.)  116,  37 

Compare  Southbndge  Sav.  Bank  v.  ^      ^J  ^g^  ^^^  note;  Pvle  y.  Pen- 

Mason,  147  Mass.  500, 18  N.  E.  406, 1        u  o  wr  n.    *.  o    /n    \  onn  0/7  a 

L.R.A.   3^0,  wherein  the  court  said:  "oek,  2  Watts  &  S.  (Pa.)  390,  37  Am. 

«Bnt  the  mere  fact  that  an  owner  in-  !>««•  517  and  note;  Morotock  Ins.  Co. 

tends  machinery  to  be  used  in  a  mill  Z-  ^/>^f%'  ^^  Va.  747,  24  S.  E.  393. 

in  a  business  in  which  the  mill  itself  "^  A.  S.  R.  846. 

was  designed  to  be  used  will  not  make       Notes:   14  Am.  De;'.  303;  66  Am. 

that  real  estate  which  in  all  its  char-   Dec.  426;  37  Am.  Rep.  474;  76  A.  S. 

aclwistics  is  es.sentially  personal  prop-   R.  864;  5  L.R.A.  594. 

«rty."  10.  Lavenson  y.  Standard  Soap  Co., 
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principal  part  of  machinery  is  a  fixture  and  a  part  of  the  realty,  the 
parts  which  are  not  physically  annexed  but  which  if  moved  would 
leave  the  principal  part  unfit  for  use,  axe  considered  as  being  con- 
clusively annexed.** 

29.  Miscellaneoas  Instances  as  to  Machinery. — ^As  possessing  mors 
or  less  the  element  of  permanency  and  constituting  an  integral  part 
of  the  realty,  it  has  been  held  that  the  following  parts  and  classes  of 
machinery  are  fixtures,  namely,  the  main  and  driving  belts  in  a 
factory;**  an  electric  light  dynamo  and  appurtenant  machinery 
installed  by  an  electric  Ught  company,**  but  not  when  such  machinery 
is  intended  to  remain  temporarily  only;**  the  machinery  in  a 
machine  shop  and  foundry,*'  and  the  iron  floor  plates  and  rolls  of  a 
rolUng  mill,  though  not  actually  attached  to  the  freehold ;  **  lead- 
smelting  machinery;  *'  machinery  and  articles  constituting  a  marine 
railway ;  **  machinery  used  in  quarrying ;  *"  the  machinery  of  a  grist 
mill;  •*  machinery  used  in  the  canning  business;  *  the  gin  stand,  mill 
and  running  gear  of  a  cotton  gin;'  a  gasoline  engine  permanently 

80  Cal.  245,  22  Pac.  184,  13  A.  S.  R.  v.  Pennock,  2  Watts  &  S.  (Pa.)  390,  37 

147;  Voorhis  v.  Freeman,  2  Watts  &  Am.  Dec.  517. 

S.  (Pa.)  116,  37  Am.  Dec.  490.  Note:  82  Am.  Dec.  570. 

Notes:  19  Am.  Dee.  205;  37  Am.  Bnt  nnfinished  cast  rolls,  pnrcbaaed 

Rep.  474.  and  delivered  at  the  mill,  are  not  part 

11.  Parrar  ▼.  Stackpole,  6  Qreenl.  of  the  realty.    Johnson  v.  Mehaffey,  43 

(Me.)  154,  19  Am.  Dec.  201;  Dudley  Pa.  St.  308,  82  Am.  Dec.  568. 

V.  Hurst,  67  Md.  44,  8  Atl.  901,  1  A.  17-  Thomas  v.  Davis,  76  Mo.  72,  43 

S.  R.  368;  Hopewell  Mills  v.  Taunton  ^m-  Kep.  756. 

Sav.  Bank,  150  Mass.  519,  23  N.  E.  „18-  Tyson  v    Post,  108  N.  T.  217, 

327, 15  A.  S.  R.  235,  6  L.R.A.  249  «.d  15^N.^  E.  ^^^^^  2  A.  J;  «•  4«9- 

"  Nite:  17  Am.  Dec.  691,  694.  I*-  Notes:  4  L.R.A.  674;  10  L.R.A. 

3.^\?r'c^A'^^6^S  A  "sV"^'      2b.  Potter  v.   CromweU.  40  N.  T. 
v^  .     .«  A     '^'   .  287;  100  Am.  Dec.  485. 

Note:  63  Am.  Bep.  5.  jjote:  10  L.R.A.  722. 

^^'  ,^^l^"vT°  J-  Jr"f*i'*?*'o  -^S*  1-  I>«dley  V.  Hurst,  67  Md.  44,  8 
Wis.  186,  80  N.  W.  465,  76  A.  S.  R.  Atl.  901, 1  A.  S.  B.  368. 

860.  2.  Richardson  v.  Borden,  42  Miss. 

14.  Vail  V.  Weaver,  132  Pa.  St  363,  71,  2  Am.  Rep.  595;  McKenna  v.  Ham- 
19  Atl.  138, 19  A.  S.  R.  598.  mond,  3  Hill  L.  (S.  C.)  331,  30  Am. 

Note:  76  A.  S.  R.  864.  Dec.  366;  Degraffenreid  v.  Scruggs,  4 

15.  Harkness  v.  Sears,  26  Ala.  493,  Humph.  (Tenn.)  451,  40  Am.  Dec  658. 
62  Am.  Dec.  742;  McLaughlin  v.  Nash,       Note:  37  Am.  Dec.  494. 

14  Allen   (Mass.)   136,  92  Am.  Dec.  But  not  as  against  the  executor  of  a 

741 ;  Pierce  v.  G«orga,  108  Mass.  78,  tenant  for  life  who  erected  the  gin  dur- 

11  Am.  Rep.  310.  ing  his  term.    Overman  v.  Sasaer,  107 

Notes  I  37  Am.  Dee.  494;  37  Am.  N.  C.  432,  12  S.  E.  64,  10  L.RJL.  722. 

Sep.  474;  S3  Am.  Bep.  5;  10  UELA.  And  a  gin  head  has  beoi  held  not  a  fiz- 

722.  tnre,  though  attached  to  a  gin  house 

16.  Yodrhis  v.  Freeman,  2  Watts  A  by  a  brace,  but  is  a  personal  chattel 
S.  (Pa.)  116,  37  Am.  Dec.  490;  Pyle  which  does  not  ordinarily  pass  by  a 
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fixed  in  a  farm  building  for  operating  farm  machinery;*  a  sugar 
mill  erected  on  a  farm ;  *  a  threshing  machine  fixed  in  a  bam ;  *  the 
fixed  machinery  and  apparatus  in  a  brewery  *  or  in  a  soap  and 
candle  factory ; '  salt  pans  in  salt  works,*  and  potash  kettles  in  an 
ashery.*  But  mere  utensils  or  machinery  put  up  for  temporary  use 
are  not  fixtures.  It  has  been  so  held  witii  respect  to  salt  well  boring 
machinery ;  *"  stills  set  up  in  furnaces  in  the  usual  manner  for  mak- 
ing whisky ;  **  a  mining  mill ;  **  sugar  wagons  used  in  a  sugar  mill ;  ** 
and  portable  wood  cutting  machines  attached  and  worked  by  belts.** 
A  sawmill  attached  to  the  land  in  the  usual  way  is  part  of  the  realty,** 
aa  are  also  attached  parts  of  the  machinery ;  *^  and  a  conveyance  of  a 
sawmill  with  appurtenaifces  conveys  the  mill  chains,  dogs  and  bars, 
in  their  proper  places  in  the  mill  at  the  time  of  the  execution  of  the 
deed.*'  But  parts  of  the  machinery  not  attached  to  the  building  or 
land  and  resting  on  the  floor  by  their  own  weight,  such  as  band  saw 
machines,  door  clamps,  wood-frame  sash  clamps,  and  iron  top  saw 
machines,  are  not  fixtures.**  A  portable  sawmill  is  not  a  fixture,*' 
though  it  is  costly  and  cumbrous,  when  it  belongs  to  a  class  of  prop- 
conveyance  of  the  gronnd  on  which  it  11.  Note:  14  Am.  Dec.  303. 
stands.  Hancock  v.  Jordan,  7  Ala.  12.  Liscombe  Falls  Qold  Min.  Co.  v. 
448,  42  Am.  Dec.  600.  Bishop.  35  Can.  Sup.  Ct.  539,  2  Ann. 

3.  State  Security  Bank  v.  Hoskins,  Cas.  735. 

130  la.  339,  106  N.  W.  764,  8  L.R.A.       IS.  Winslow  v.  Bromich,  54  Kan. 
(N.S.)  376.  300,  38  Pac,  275,  45  A.  S.  R.  285. 

4.  Brigham  v.  Overstreet,  128  Qa.       Note:  96  A.  S.  R.  322. 

447,  57  S.  E.  484, 11  Ann.  Cas.  75,  10  14.  Holbrook    v.    Chamberlin,    116 

L.R.A.(N.S.)  452;  Hutchins  v.  Master-  Mass.  155, 17  Am.  Rep.  146. 

son,  46  Tex.  551,  26  Am.  Rep. "286.  Note:  92  Am.  Dec.  743. 

6.  Note:  17  Am.  Dec.  691.  16.  Home  v.  Smith,  105  N.  0.  322, 

6.  Kirwan  v.  Latour,  1  Ear.  &  J.  US.  E.  373,  18  A.  S.  R.  903. 
(Md.)  289,  2  Am.  Dec.  519;  Gray  v.  Notes:  22  A  S.  R.  376;  10  L.R.A. 
Holdship,  17  Serg.  &  R.  (Pa.)  413, 17  722. 

Am.  Dec.  680  and  note.                   .  A  sawmill  and  machinery  boOt  on 

Notes :  14  Am.  Dec.  303 ;  17  Am.  Dec.  the  land  of  another  by  permission  of 

691;  19  Am.  Dec.  205;  53  Am.  Dec.  5;  the  owner  of  the  land  do  not  become 

10  L.R.A.  722.  part  of  the  realty.    Rnssell  v.  Richards, 

Casks  and  hogsheads  and  fermenting  10  Me.  429,  25  Am.  Rep.  254. 

tubs  aod  copper  cooler,  not  fastened  to  See  also  supra,  par.  26.* 

the   freehold,   are   not   fixtures   of   a  16.  Clark  v.  Hill,  117  N.  C.  11,  23  S. 

brewery,  subject  to  a  mortgage  of  the  E.  91,  53  A.  S.  R.  674. 

land.     Wolford  v.  Baxter,  33  Minn.  17.  Farrar  v.  Stackpole,  6  Greenl. 

12,  21  N.  W.  744,  53  Am.  Rep.  1.  (Me.)  154, 19  Am.  Dec  201. 

7.  Lavenson  v.  Standard  Soap  Co.,  Note:  17  Am.  Dee.  694. 

80  Cal.  245,  22  Pac.  184, 13  A.  S.  R.  18.  Shepard  v.  Blossom,  66  Minn. 

147.  421,  69  N.  W.  221,  61  A.  S.  R.  431. 

Note:  10L.R.A.  722.  19.  Lansing    Iron,    etc.,   Woiks    v. 

8.  Note:  17  Am.  Dec.  691.  Walker,  91  Mich.  409,  51  N.  W.  1061, 

9.  Miller  v.  Plumb,  6  Cow.  (N.  Y.)  30  A.  S.  R.  488. 

665,  16  Am.  Dec.  456.  Notes:  18  A.  S.  R.  907;  96  A.  8. 

10.  Bewick    v.    Fletcher,    41    Mich.  R.  322;  4  L.R.A.  674;  * 
625,  3  N.  W.  162,  32  Am.  Rep.  170.      • 
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erty  that,  according  to  the  custom  of  the  country,  is  frequently 
removed  from  one  neighborhood  to  another.*" 

30.  Boilers  and  Engines. — Whether  or  not  a  boiler  and  an  engine 
are  fixtures  is  a  question  to  be  decided  upon  the  same  general  prin- 
ciples applicable  to  other  kinds  of  property,  though,  as  in  the  subject 
of  fixtures  generally,  there  is  an  apparent  difference  in  the  application 
of  the  principles.  While  annexation  is  an  important  circumstance, 
yet  the  general  intention  and  purpose  seem  to  be  regarded  as  more  of 
a  controlling  consideration.  So,  the  relation  of  the  parties  must  also 
be  considered,  because  as  between  the  owner  and  a  mortgagee  or  pur- 
chaser they  may  be  fixtures,  though  as  between  a  landlord  and  tenant 
under  the  same  conditions  they  may  retain  their  character  as  chattels 
or  be  trade  fixtures,  and  removable  by  the  tenant.*  In  other  relation.s 
than  that  of  landlord  and  tenant,  an  engine  and  boiler  are  fixtures 
when  they  are  firmly  fixed  to  the  realty  and  are  used  to  furnish 
motive  power,  and  are  essential  to  the  enjoyment  and  use  of  the 
building  and  machinery  for  the  purpose  for  which  they  were  intend- 
ed.' An  engine  and  boiler  securely  attached  to  public  land  by  the 
locator  and  occupier  of  a  mining  claim  thereon,  for  the  purpose  of 
operating  such  claim,  are  fixtures.*  And  when  an  engine  is  used  in 
a  building  which  cannot  be  removed  therefrom  without  tearing  down 
a  portion  of  the  building  to  afford  egress,  it  is  constructively  annexed 
theretq  so  as  to  become  a  fixture,  though  it  is  not  fastened  in  any 
way.*  Usage  of  trade  between  manufacturers  and  purchasers  of 
engines  and  boilers  to  treat  such  property  as  personalty  is  not  com- 
petent to  make  it  personalty  when  annexed  to  the  freehold ; '  and 
where  a  steam  engine  and  boiler  are  attached  to  the  freehold  to  fur- 
nish motive  power  under  conditions  which  would  make  them  a  part  of 
the  realty,  the  circumstance  that  they  can  be  readily  moved  without 

20.  Note:  17  Am.  Dec  690.  B.  903  and  note;  Sweetser  ▼.  Jones,  35 

1.  Home  V.  Smith,  105  N.  C.  322, 11  Vt.  317,  82  Am.  Dec.  639;  Hobson  v. 
8.  E.  373, 18  A.  S.  B.  903.  Gorringe,  66  L.  J.  Ch.  114,  12  Eng. 

Notes:  66  Am.  Dec  426;  8  L.BA.  Bui.  Cas.  208. 
(N.S.)  376.  Notes:  17  Am.  Dec.  687;   66  Am. 

See  snpra,  par.  11  et  seq.  Dec.  426;  75  Am.  Dec.  137;  92  Am. 

2.  Ottumwa  Woolen  Mill  Co.  v.  Dec  743;  14  A.£.  R.  462;  22  A.  S. 
Hawley,  44  la.  57,  24  Am.  Bep.  719;  B.  376;  6  L.B.A.  249;  10  L.B.A.  722. 
Winslow  V.  Merchants'  Ins.  Co.,  4  3.  Boseville  Alta  Min.  Co  v  Iowa 
Meto.  (Mass.)  306,  38  Am.  Dec  368;  Gulch  Min.  Co.,  15  Colo.  29,  24  Pac 
Bichardson     v.     Copeland,     6     Qray  920,  22  A.  S.  R.  373. 

(Mass.)  536,  66  Am.  Dec  424;  Thomas  Notes:  51  A.  S.  R.  633;  10  L.R.A 
V.  Davis,  76  Mo.  72,  43  Am.  Rep.  756;  722. 

Cavis  V.  Beckford,  62  N.  H.  229,  13  4.  Despatch  Line  of  Packets  v.  Bell- 
A.  S.  R.  554;  Feder  v.  Van  Winkle,  amy  Mfg.  Co.,  12  N.  H.  205,  37  Am. 
53  N.  J.  Eq.  370,  33  Atl.  399,  51  A.  Dec.  203. 

S.  B.  628  and  note;  Home  v.  Smith,       5.  Richardson  v.  Copeland,  6  Gray 
105  N.  C.  322,  11  S.  E.  373,  18  A.  S.  (Mass.)  536,  66  Am.  Dec  424. 
B.  C,  L.  Vol.  XL— 69.        1089 
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injuring  the  property  does  not  change  their  character  as  fixtures.* 
Where,  however,  the  owner  in  connecting  an  engine  and  boiler  with 
a  building  has  no  intention  to  have  it  become  an  irremovable  fixture^ 
they  remain  personal  property,  as  where  they  may  be  set  up  for  a 
temporary  purpose.'  And  so  it  has  been  held  that  where  the  mort- 
gagor of  a  mill  driven  by  water  places  a  steam  engine  in  the  base- 
ment, on  a  stone  and  brick  foundation,  into  which  it  is  fastened  by 
iron  rods,  and  uses  it  for  the  purpose  of  propelling  the  machinery 
at  such  times  only  as  the  water  proves  insufficient  for  that  purpose, 
such  engine  does  not  become  subject  to  the  mortgage,  but  may  be 
removed  from  the  premises.*  A  portable  boiler  and  engine  are  per- 
sonal property,*  and  the  attachment  to  the  realty  of  an  engine  merely 
by  bolts  and  the  necessary  fittings  is  not  such  that  its.  character  as 
personalty  cannot  be  protected  by  agreement.*"  Likewise,  an  engine 
attached  to  the  realty  by  one  in  possession  as  tenant  by  the  curtesy, 
for  the  purpose  of  trade  and  agriculture,  belongs  to  his  executor  and 
not  to  the  fee  ow^ner.** 

31.  Factory  Machinery. — It  was  early  decided  in  a  number  of 
cases  that  the  machinery  of  a  cotton  or  woolen  factory  is  not  a  fixture. 
It  seems  to  have  been  so  decided  because  of  its  light  attachment  by 
nails,  screws,  and  cleats.*®  And  it  was  so  held  as  to  such  machinery 
as  the  carding  machines,  which  were  not  actually  attached  but  which 
were  not  capable  of  being  removed  from  the  building  without  being 
taken  apart.*'  On  the  contrary,  however,  and  generally  in  the  more 
recent  cases  in  which  the  criterion  of  mere  attachment  is  not  allowed 
to  outweigh  the  circumstances  and  intention  of  its  installation,  ma- 
chinery in  a  cotton  or  woolen  factory,  including  the  carders,  spinning 
jacks,  looms  and  other  machinery  properly  belonging  to  the  mill  and 

6.  Sweeteer  v.  Jones,  35  Vt.  317,  82  And  in  Tifft  v.  Horton,  53  N.  Y.  377, 
Am.  Dee.  639.  13  Am.  Rop.  537,  it  was  held  that  an 

Note:  17  Am.  Dec.  691.  engine  and  boiler  continued  to  be  per- 

7.  Note :  8  L.R.A.  (N.S.)  380.  sonal  property  until  a  purchase  money 

8.  Randolph  v.  Qwynne,  7  N.  J.  Eq.  note  was  paid,  as  against  a-prior  mort- 
88,  51  Am.  Dec.  265.  gage  of  the  realty. 

9.  Notes:  83  Am.  Dec.  669;  18  A.  11.  Overman  v.  Sasser,  107  N.  C. 
S.  R.  907;  3  L.R.A.  33;  4  L.R.A.  674;  432,  12  S.  E.  64, 10  L.R.A.  722. 

10  L.R.A.  722;  8  L.]^.A.{N..S.)  376.  Note:  37  Am.  Dec.  494. 

10.  Davis  V.  Bliss,  187  N.  Y.  77,  79  12.  Swift  v.  Thompson,  9  Conn.  63, 
N.  E.  851,  10  L.R.A.(N.S.)  458.  See  21  Am.  Dec.  718;  Cresson  v.  Stoat,  17 
supra,  par.  8  et  seq.,  as  to  effect  of  Johns.  (N.  Y.)  116,  8  Am.  Dec.  373: 
afjrcement  generally.                            '  Teaff  v.  Hewitt,  1  Ohio  St.  511,  59  Am. 

In  Hendy  v.  Dinkerhoff,  57  Cal.  3,  Dee.  634. 
40  Am,  Rep.  107,  it  was  held  that  the       13.  Gale  v.  Ward,  14  Mass.  352,  7 
lessor  of  an  engine  and  boiler  to  a   Am.  Dec.  223 ;  Tobias  v.  Francis,  3  Yt. 
sendee  in  possession  could  recover  pos-  425,  23  Am.  Dec.  217. 
session  or  their  value  as  against  the       Note :  14  Am.  Dee.  303. 
vendor,  on  failure  of  the  vendee  to  per- 
form. 
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necessary  to  its  operation  as  a  plant,  is  deemed  to  be  part  of  the 
realty,  though  held  in  position  merely  by  its  own  weight  or  attached 
to  the  building  only  by  cleats  or  screws.** 

V.  Remedies  and  Procedure 

32.  Remedies. — Injunction  lies  to  prevent  the  wrongful  removal 
of  a  fixture  from  the  realty  by  one  who  claims  to  have  purchased  it  aa 
personalty.**  Detinue  or  replevin  will  not  lie  for  the  recovery  of 
fixtures  which  are  attached  to  and  a  part  of  the  realty,"  but,  on  the 
|)rinciple  that  an  article  does  not  become  a  fixture  unless  it  has  been 
attached  by  or  with  the  consent  of  the  owner  of  such  article,  if  one 
wrongfully  attaches  to  his  land  the  chattels  of  another  the  owner  may 
maintain  replevin  or  claim  and  delivery  to  recover  them  if  they  can 
bo  identified.*'  Such  an  action  also  lies  when  the  fixtures  have  wrong- 
fully been  severed  from  the  realty,**  unless  the  land  is  held  ad- 
versely.*' A  mortgagee  not  in  pos-session  cannot  maintain  an  action 
of  replevin  against  a  bona  fide  purchaser  of  a  fixture  severed  from  tJie 
mortgaged  premises  and  sold  by  the  mortgagor  while  in  possesision :  *• 
but  he  can  maintain  an  action  to  recover  the  value  of  fixtures  unlaw- 
fully removed  from  the  mortgaged  premises,*  without  regard  to  tlie 
sufficiency  of  his  security.*  The  right  of  a  person  to  remove  fixture^ 
attached  by  him  to  land  with  the  con.^ent  of  the  owner,  and  the 
exercise  by  him  of  that  right,  is  a  breach  of  a  covenant  of  seisin  and 
right  to  convey,  in  a  deed  not  expressly  exoeptirig  such  fixtures,' 
though  where  the  right  of  the  third  person  to  remove  a  fixture  is 
extinguished  the  loss  caused  by  a  subsequent  removal  cannot  be 
charged  against  the  vendor  or  his  covenants  in  the  deed,  as  in  such 

14.  Ottumwa  Woolen  Mill  Co.  v.  Stock,  34  111  522,  85  Am.  Dec  332  and 
Hawley,  44  la.  57,  24  Am.  Rep.  719;  note;  Congre^'ational  Soc.  of  Dubuque 
Ilopewell  Jlills  v.  Tnuntdn  Sav.  Bank,  v.  Fleming,  11  la.  533,  79  Am.  Dec. 
150  Mass.  519,  23  N.  E.  327, 15  A.  S.  511;  Cresson  v.  Stout,  17  Johns.  (N. 
R.  235,  6  L.R.A.  249;  Cavis  v.  Beck-  Y.)  116,  8  Am.  Dec.  373. 

ford,  62  N.  H.  229,  13  A.  S.  R.  554;       19.  Anderson  v.  Hapler,  34  111.  436, 
Harlan  v,  Harlan,  15  Pa.  St.  507,  53  85  Am.  Dee.  318. 
Am.  Dec.  612.  20.  McKelvey  v.  Creevey,  72  Conn. 

Note:  18  A.  S.  R.  907.  464,  45  Atl.  4,  77  A.  S.  R.  321. 

15.  State  Security  Bank  v,  Haskins,  1.  Lavenson  v.  Standard  Soap  Co., 
130  la.  339,  106  N.  W.  764,  8  h.RJi.  80  Cal.  245,  22  Pae.  184,  13  A.  S.  R. 
(N.S.)  376.  147  and  note. 

16.  Cresson  ▼,  Stent,  17  Johns.  (N.       Note:  77  A.  S.  R.  326. 

Y.)  116,  8  Am.  Dec.  373;  McFadden  2.  Gooding  v.  Shea,  103  Maas.  360. 

V.  Crawford,  36  W.  Va.  671,  15  S.  E.  4  Am.  Rep.  563. 

408.  32  A.  S.  R.  894  and  note.  3.  Herzog  v.  Marx,  202  N.  Y.  1,  94 

17.  Eisenhaner  v.  Quinn,  36  Mont.  N.  E.  1063,  35  l..R.A.(N.S.)  976  and 
368,  93  Pac.  38,  122  A.  S,  R.  370,  14  note.  See  generally,  Covekants,  vol. 
L.R.A.(N.S.)  435.  7,  p.  1155  et  seq.,  as  to  breach  of  cove- 

18.  Anderson  v.  Hapler,  34  HI.  436,  nants  of  seisin. 
85  Am.  Dec.  318  and  note;  Ogden  v. 
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a  case  the  grantee's  cause  of  action  ia  against  the  one  making  the 
wrongful  removal.*  Trespass  may  be  maintained  for  taking  and 
carrying  away  fixtures,'  and  while  generally  trespass  will  not  lie  by 
a  tenant  in  common  of  a  chattel  or  fixture  against  his  cotenant  for 
its  appropriation  or  removal,*  yet  where  the  severance  and  removal 
of  a  fixture  by  a  tenant  in  common  are  a  practical  destruction  of  the 
common  property  his  cotenant  may  maintain  trespass  against  him.^ 
In  some  states  there  is  statutory  authority  for  levying  an  attachment 
on  fixtures  under  the  statutory  conditions  to  the  levy  of  an  attachment 
on  realty,^  and  fixtures  which  a  party  has  a  right  by  agreement  to 
remove  may  be  levied  on  under  an  attachment  as  personal  property.* 
A  fixture  removable  by  agreement  may  be  levied  on  under  an 
execution.*" 

33.  Questions  of  Law  and  Fact. — Generally,  the  question  whether 
or  not  a  particular  article  is  a  chattel  or  fixture  is  a  mixed  ques- 
tion of  law  and  fact,**  though  when  the  facts  are  admitted  or  un- 
disputed the  question  of  law  only  remains.**  When  the  particular 
case  involves  a  consideration  of  the  tests  of  the  mode  of  annexation, 
the  purpose  or  use  to  which  the  article  is  to  be  put,  and  the  intlntion," 
this  takes  the  case  to  the  trier  of  the  facts.**  Where,  however,  articles 
are  stamped  with  the  appearance  of  fixtures  by  their  mode  of  annexar 
tion,  they  pass  by  a  conveyance,  and  evidence  of  the  intent  of  the 
vendor  in  placing  certain  articles  on  the  realty  or  to  show  the  under- 
standing of  the  parties  as  to  whether  certain  property  was  part  of  th« 
realty,  is  not  competent  to  vary  the  terms  and  effect  of  the  deed.*' 

4.  Longhran  v.  Ross,  45  N.  Y.  792,  12.  Roderick  v.  Sanborn,  106  M«u 
9  Am.  Rep.  173.  159,  76  Atl.  263,  20  Ann.  Cos.  469,  30 

Note:  35  L.R.A.(N.8.)  976.  L.R.A(N.S.)  1189. 

5.  Wadleigh  v.  Janvrin,  41  N.  H.      13.  See  snpra,  par.  3  et  seq. 

503,  77  Am.  Deo.  780.  14.  MiHer  v.  Waddinghom,  91  CsL 

6.  Qibaaa  v.  Vaughn,  2  Bailey  L.  (S.  377,  27  Pac.  750,  13  L.R.A.  680;  San- 
<3.)  389,  23  Am.  Dec.  143.  itary  Dist.  of  Chicago  v.  Cook,  169 

7.  Symonds  ▼.  Harris,  51  Me.  14,  81  111.  184,  48  N.  E.  461,  61  A.  S.  R.  161, 
Am.  Dec.  553.  See  generally,  Coten-  39  L.R.A.  369;  Capehart  v.  Foster,  61 
A»CT,  vol.  7,  p.  891  et  seq.  Minn.  132,  63  N.  W.  257,  52  A.  S.  R. 

8.  Giddings  v.  Freedley,  128  Fed.  582;  Matter  of  New  York,  192  N.  Y. 
355,  63  C.  C.  A.  85,  65  L.R.A.  327;  295,  84  N.  E.  1105,  127  A.  S.  R.  903, 
McFadden  v.  Crawford,  36  W.  Va.  671,  18  L.R_A..(N.S.)  423;  RnsseU  v.  Meyer, 
15  S.  E.  408,  32  A.  S.  R.  894.  7  N.  D.  335,  75  N.  W.  262,  47  L.R.A 

9.  Morey  v.  Hoyt,  62  Conn.  542,  26  637;  Philadelphia  Mortgage,  etc,  Co. 
Atl.  127, 19  L.R.A.  611.  v.  Miller,  20  Wash.  607,  56  Pac.  382, 

10.  Broaddus    v.    Smith,   121    Ala.  72  A.  S.  R.  138,  44  L.RAi.  559. 
335,  26  So.  34,  77  A.  S.  R.  61.     See       Note:  53  Am.  Rep.  5. 

generally,  Lkvy  and  Seizubb.  15.  Wadleigh  v.  Janvrin,  41  N.  H. 

11.  Hook  V.  Bolton,  199  Mass.  244,  503,  77  Am.  Deo.  780;  Home  v.  Smith, 
85  N.  E.  175,  127  A.  S.  R.  487,  17  105  N.  C.  322,  11  S.  E.  373,  18  A-  S. 
L.R.A.(N.S.)  699;  Philadelphia  Mort-  R.  903. 

gage,  etc.,  Co.  v.  MUler,  20  Wash.  607,       Note:  30  A.  S.  R.  49L 
56  Pae  382,  72  A.  S.  R.  138,  44  L.R.A. 

559. 

1092 


Digitized  by 


Google 


FOOD 

I.  Generally — Statutory  Regulations 
II.  Matters  of  REauLATioN 

III.  Articles  op  Food  Affected 

IV.  Civil  Liability 

V.  Penalties,  Seizures  and  Forfeitures 
VI.  Criminal  Responsibility 


I.  Generally — Statutory  Regulations 

1.  Subject  Discussed 

2.  Validity  of  Statutes  in  General 

3.  Particular  Constitutional  Objections 

4.  Federal  and  State  Authority 

5.  Municipal  Ordinances 

6.  Regulations  of  Health  Boards  and  Food  CommissionerB 

7.  Canons  of  Construction 

8.  License,  Registration  and  Inspection  Laws 

II.  Matters  of  Regulation 

9.  Generally 

10.  Purity,  Adulteration,  Wholesomeness 

11.  Imitation,  Imposition 

12.  Labeling  or  Brandin<T  Generally 

13.  What  Constitutes  Misbranding 

14.  "Packages"  Referred  to  by  Federal  Statute 

III.  Articles  of  Food  Affected 

15.  Definitions 

16.  Patented  Articles 

17.  Jlilk,  in  General 

18.  Standards  of  Purity  of  Milk 

19.  Tuberculin  Test 

'20.  Oleomargarine  or  Butter  Substitutes,  in  General 

21.  Nature  of  Statutes  Affecting  Oleomargarine 

22.  Bread 

23.  Meats 

24.  Vinegar 

1003 


Digitized  by 


Google 


4  1  FOOD  U  B.  C.  L 

IV.  Civil  Liability 

25.  SsiIps  of  Unwholpsome  Food  in  General 

2fi.  Fonndation  of  Liability — Warranty 

27.  A  nicies  Purt'hast'd  for  Resale,  Kot  Consumption 

2H.  I'r'Ai.iii!n.s  Sjld  in  Patkaj^es,  Cai).s,  etc. 

29.  Hctailcr's  Liability  for  Canned  or  Sealed  Provisions 

V.  Penalties,  Seizures  and  Forfeitures 

30.  Pei>nltips 

.'!!.  Sciziue  mm!  Forfcihires  Generally 

32.  P.ii--i-.  of  P('w<r  to  Sdze  and  Destroy 

33.  Practice  uiidi.'r  I'Vdi'ral  Statute 

VL  Criminal  Responsibility 

.34.  Genei-nllv 

.35.  Knowi('(!';p.  Intent  j 

.36.  PcThons  L't-pon^iblc;  Rifles  by  .Agrcnts 

37.  S:i!es  to  De  tiers  Net  Cimsuiiiers 

.''S.  l^rofedure  tit  inTiilly 

39.  Indielment  or  InlVirmalion 

40.  KAidince 


I.  Generally — Statutory  Regulations 

1.  Subject  Discussed. — Until  quite  recent  times  the  law  relating  to 
food  might  be  found  almost  entirely  in  the  decisions  of  the  court!', 
and  in  an  extremely  small  numhcr  of  opinions  at  that.  The  epoch 
marked  by  the  last  decades  of  the  nineteenth  century  has  made,  how- 
ever, in  this  matttir.  as  in  social  and  oconomic  affairs  gencrnlly.  very 
"Teat  chanwp.  I'rior  to  the  time  mentioned  little  or  no  attention 
had  been  irivon  by  l(?fri>lntiiro''  to  the  «ecnrinc;  of  purity  and  whole- 
soinene.ss  of  food  prtidticts;  and  indeed  little  or  no  neccs-ity  tlicre/or 
iind  arisen.  Of  a  stiddcn,  however,  tlicre  sprang  into  exi-:teace  iu- 
nuiiteriible  mean.*,  d(;vi('e3.  and  inventions  for  the  production  ami 
iii:imifa(.ture  of  new  fond-:,  and  imitations  of  and  substitutes  for  oUI 
oDos:  as  «(-ll  a<  new  modes  of  preparing,  preservinji,  packing  niiJ 
iiiiirketinu;  .irticlcs  of  diet.  Tl'.cse  innovations  have  given  rise  to 
niticli  leGfi.-Uition.  con-'isting  at  (irst  in  ,'^cattering  enactments,  but  now 
coiislitiiting  a  well  roimdod  out  chapter  in  the  codes  of  mo<t  if  n"t 
all  of  the  .*tates.  These  laws,  together  with  the  comnion  law  announce- 
ments, which  relate  almo.^t  entirely  to  the  civil  liability  of  vendors 
of  food,  constitute  the  matters  heroin  considered.  In  a  sense  inloxii-nl- 
ing  liquors  are  food,  hut  the  legal  principles  affecting  intoxicant? 
constitute  an  independent  .subject  of  the  law,  and  hence  are  entitli-i 
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to  a  separate  treatment.*  Drugs  are  in  the  same  situation.*  Le^ 
nearly  related  to  the  subject  in  hand  are  numerous  other  topics  of  the 
law,  which  are  considered  in  their  proper  places.' 

2.  Validity  of  Statutes  in  General. — Food  laws  have  been  enacted 
probably  in  all  of  the  states,  and  have  been  universally  held  valid  when 
reasonable.  That  the  legislattire  has  power  to  regulate  the  manufac- 
ture and  sale  of  articles  of  food,  even  though  the  right  so  to  manu- 
facture and  sell  be  called  a  natural  right,  is  so  well  established  as 
hardly  to  require  the  citation  of  authorities.*  Such  legislation  is  not 
open  to  the  objection  that  it  transcends  the  limits  of  legislative  au- 
thority, its  purpose  and  object  being  the  protection  of  the  lives,  health, 
comfort,  and  safety  of  all  persons;  and  for  securing  this  purpose, 
persons  and  property  are  subjected  to  many  restraints  and  burdens. 

1.  See  Intoxicating  Liquors.  80,  50 'Am.  Rep.  3;  Huesing  v.  Rock 

2.  See  Drugs  and  Druguists,  vol.  9,  Island,  128  111.  465,  21  N.  E.  558, 
p.  696.  15  A.  S.  R.  129;  Chicago  v.  Schmid- 

3.  See  Animals,  vol.  1,  p.  1055;  inger,  243  111.  167,  90  N.  E.  369, 
Crops,  voL  8,  p.  254;  Game  Laws;  17  Ann.  Cas.  614,  44  L.R.A.(N.S.) 
Health;  Ice;  Internal  Revenue;  632;  People  v.  William  Henning  Co., 
License;  Markets;  Peddlers;  Sun-  260  111.  554, 103  N.  E.  530,  49  L.R.A. 
DATS  AND  Holidays;  Taxation;  (N.S.)  1206;  Isenhonr  v.  State,  157 
Weights  and  Measures.  Ind.  517,  26  N.  E.  40,  87  A.  S.  R. 

4.  PoweU  V.  Pennsylvania,  127  U.  228;  State  v.  Schlenker,  112  la. 
S.  678,  8  S.  Ct.  992,  1257,  32  U.  S.  642,  84  N.  W.  698,  84  A.  S.  R.  360, 
(L.  ed.)  253;  Walker  v.  Pennsylvania,  ijl  L.R.A.  347;  State  v.  Armour  Pack- 
127  U.  S.  699,  S  S.  Ct.  997,  32  U.  S.  ing;  Co./  124  la.  323,  100  N.  W.  59,  2 
(L.  ed.)  261;  Plumley  ▼.  Massacliu-  Ann.  Cas.  448;  State  v.  Fairmont 
setts,  155  U.  S.  461,  15  S.  Ct.  154,  39  Creamery  Co.  of  Nebraska,  153  la.  702, 
U.  S.  (L.  ed.)  223;  In  re  Kollock,  1G5  133  N.  W.  895,  42  L.R.A.(N.S.)  821; 
U.  S.  526,  17  S.  Ct.  444,  41  U.  S.  (L.  Gem.  v.  Huntley,  156  Mass.  236,  30 
ed.)  813;  Arbuckle  v.  Blackburn,  191  N.  E.  1127,  15  L.R.A.  839;  Com.  v. 
U.  S.  405,  24  S.  Ct.  148,  48  U.  S.  (L.  Wheeler,  205  Mass,  384,  91  N.  E.  415, 
ed.)  239;  McCrary  v.  United  States,  137  A.  S.  R.  456,  18  Ann.  Cas.  319; 
195  U.  S.  27,  24  S.  Ct.  769,  49  U.  S.  (L.  Armour  &  Co.  v.  State  Dairy  and  Food 
ed.)  78,  1  Ann.  Cas.  561;  New  York  Com'r,  159  Mich.  1,  123  N.  W.  580, 
V.  Van  De  Carr,  199  U.  S.  552,  26  S.  25  L.R.A.(N.S.)  616;  Butler  v,  Cham- 
Ct.  144,  50  U.  S.  (L.  ed.)  305;  Armour  bers,  36  Minn.  69,  30  N.  W.  308,  1  A. 
Packing  Co.  v.  Lacy,  200  U.  S.  226,  26  S.  R.  638;  State  v.  Sherod,  80  Minn. 
S.  Ct.  2.32,  50  U.  S.  (L.  ed.)  458;  St.  446.  83  N.  W.  417,  81  A.  S.  R.  268, 
John  V.  New  York,  201  U.  S.  633,  26  50  L.R.A.  660;  Nelson  v.  Minneapolis, 
S.  Ct.  554,  50  U.  S.  (L.  ed.)  896,  5  112  Minn.  16, 127  N,  W.  445,  29  L.R.A. 
Ann.  Cas.  909;  North  American  Cold  (N.S.)  260;  State  v.  O'Connor,  H5 
Storage  Co.  v.  Chicago,  211  U.  S.  306,  Minn.  339,  132  N.  W,  303,  Ann.  Cas. 
29  S.  Ct.  101,  53  U.  S.  (L.  ed.)  195, 15  1.912D  955,  35  L.R.A.(N.S.)  112; 
Ann.  Cas.  276;  Schmidinger  v.  Chi-  State  v.  Brideman  &  Russell  Co.,  117 
cage,  226  U.  S.  578,  33  S.  Ct.  182,  57  Minn.  186,  134  N.  W.  496,  Ann.  Cas. 
U.  S.  (L.  ed.)  364,  Ann.  Cas.  1914B  1913D  41  and  note;  Alcorn  Cotton  Oil 
284:  McDermott  v.  Wisconsin,  228  U.  Co.  v.  State,  100  Miss.  299,  56  So.  397, 
S.  115,  33  S.  Ct.  431,  Ann.  Cas.  1915A  40  L.R.A.(N.S.)  875  and  hote;  St. 
39,  47  L.R.A.(N.S.)  984,  reversing  Louis  v.  Grafeman  Dairy  Co.,  190  Mo. 
143  Wis.  IS,  126  N.  W.  888,  21  Ann.  492,  89  S.  W.  617,  1  L.R.A. (N.S.) 
Cas.  1315;  Raymond  v.  Fish,  51  Conn.   936;   St.  Louis  v.  Lieesing,  190  Mo. 
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They  are  presumed  to  be  rewarded  by  the  common  beneiitB  secured.* 
The  question  of  the  public  health  is  one  of  first  importance  in  tho 
regulation  and  control  of  human  affairs,  and  all  laws  or  ordinances 
enacted  for  that  purpose,  when  not  so  arbitrary  as  to  be  unnecessarily 
destructive  of  individual  property  rights,  are  quite  uniformly  upheld 
by  the  courts.'  Such  laws  and  regulations  are  enacted  in  purauanco 
and  are  subject  to  the  limitations  of  the  police  power  which  is  inherent 
in  all  sovereignties.'  Whether  in  a  given  instance  the  manufactuit 
and  sale  of  an  article  intended  for  human  consumption  is  deleterious 
to  health,  and  whether  the  public  welfare  demands  that  such  business 

464,  89  S.  W.  6U,  4  Ann.  Cas.  U2  (N.S.)    616;    Nelaon   t.   Minneapolis, 

and  note,  1  L.B-A..(N.S.)   918;  Beha  112  Minn.  16, 127  N.  W.  445, 29  L.R.A. 

V.  State,  67  Neb.  27,  93  N.  W.  155,  (N.S.)   260;   State  v.  O'Connor,  115 

2  Ann.  Cas.  846;  Freadrich  v.  State,  Minn.  339,  132  N.  W.  303,  Ann.  Cas. 

89  Neb.  343, 131  N.  W.  618,  34  LJBJL  1912D  955,  35  L.R.A.(N.S.)  1112;  St 

(N.S.)    650;   In  re  Agnew,  89  Neb.  Louis  v.  Liessing,  190  Mo.  464,  89  B. 

306,  131  N.  W.  817,  Ann.  Cas.  1912C,  W.  611,  109  A.  S.  R.  774,  4  Ann. 

676,  35  L.R.A.(N.S.)    836;   State  v.  Cas.  112, 1  L.R.A.(N.S.)  918;  State  v. 

Campbell,  64  N.  H.  402,  13  Atl.  585,  Campbell,  64  N.  H.  402,  13  Atl.  585, 

10  A.  S.  R.  419;  State  v.  Marshall,  64  10  A.  S.  R.  419;  State  v.  Normand,  76 

N.  H.  549,  15  Atl.  210   1  L.R.A.  51;  N.   H.   541,   85  Atl.   899,   Ann.   Cas. 

State  ▼.  Norwand,  76  N.  H.  541,  85  1913E  996;  Matter  of  Jacobs,  98  N. 

Atl.  899,  Ann.  Cas.  1913E  996;  Matter  Y.  98,  50  Am.  Rep.  636;  Hathaway  v. 

of  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  McDonald,  27  Wash.  659,  68  Pac.  376, 

636  and  note;  People  v.  West,  106  N.  91  A.  S.  R.  889.    And  see  CoNsrmj- 

Y.  293,  12  N.  E.  610,  60  Am.  Rep.  tional  Law,  vol.  6,  p.  203. 
452;  Crossman  v.  Lurman,  171  N.  Y.       7.  Isenhour  v.  State,  157  Ind.  517, 

329,  63  N.  E.  1097,  98  A.  S.  R.  599;  62  N.  E.  40,  87  A.  S.  R.  228;  State  v. 

Palmer  v.  State,  39  Ohio  St.  236,  48  Armour  Packing  Co.,  124  la.  323,  100 

Am.  Rep.  429;  State  v.  Capital  City  N.  W.  59,  2  Ann.  Cas.  448;  State  v. 

Dairy  Co.,  62  Ohio  St.  350,  57  N.  B.  Schlenker,  112  la.  642,  84  N.  W.  698, 

62,  57  L.R.A.  181;  State  v.  Smyth,  14  84  A.  S.  R.  360,  51  L.B.A.  347;  State 

R.  1. 100,  51  Am.  Rep.  344;  Hathaway  v.  Broadbelt,  89  Md.  565,  43  Atl.  771, 

V.  McDonald,  27  Wash.  659,  68  Pac.  73  A.  S.  R.  201,  45  L.R.A.  433;  Bntler 

376,  91  A.  S.  R.  889.  v.  Chambers,  36  Minn.  69,  30  N.  W. 

Notes:  78  A.  S.  R.  261;  41  L.R.A.  308,  1  A.  S.  R.  638;  St.  Louis  v.  Lies- 

(N.S.)  149;  21  Ann.  Cas.  1323;  Ann.  sing,  190  Mo.  464,  89  S.  W.  611,  109 

Cas.  1915A  45.  A.   S.   R.   774,  4   Ann.   Cas.   112,  1 

6.  State  V.  CampbeU,  64  N.  H.  402,  L.R.A.(N.S.)  918;  State  v.  Normand, 

13  Atl.  585,  10  A.  S.  R.  419;  Com.  v.  76  N.  H.  541,  85  AU.  899,  Ann.  Cas. 

Pflanm,  236  Pa.  St.  294,  84  AtL  842,  1913E  996;  Matter  of  Jacobs,  98  N. 

Ann.  Cas.  1913E  1287.    And  see  Con-  Y.  98,  50  Am.  Rep.  636;   People  v. 

STiTimoNAL  Law,  vol.  6,  p.  214.  Biesecker,  169  N.  Y.  53,  61  N.  E.  990, 

6.  New  York  v.  Van  De  Carr,  199  88  A.  S.  R.  534,  57  L.R.A.  178;  Com. 

U.  S.  552,  26  S.  Ct.  144,  50  U.  S.  (L.  v.  Pflaum,  236  Pa.  St.  294,  84  AtL 

ed.)  305;  State  v.  Broadbelt,  89  Md.  842.  Ann.  Cas.  1913E  1287. 
565,  43  Atl.  771,  73  A.  S.  R.  201,  45       Note :  1  A.  S.  R.  645. 
L.R.A.    433 ;    Com.    v.    Wheeler,    205       For  a  general  discussion  of  the  scope 

Mass.  384,  91  N.  E.  415,  137  A.  S.  R.  and  limitations  of  the  police  power, 

456,  18  Ann.  Cas.  319;  Armour  &  Co.  see  CONSTirumoiTAii  Law,  voL  6,  p. 

V.  State  Dairy  and  Food  Com'r.,  159  183  et  seq. 
Mich.  1,  123  N.  W.  580,  25  L.R.A. 
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be  prohibited,  are  properly  questions  of  fact  arid  policy  exclusively 
few  the  determination  of  the  legislature.*  The  legislative  declaration 
that  a  particulM  article  ia  unwholesome  is  generally  accepted  by  the 
courts,  and  they  will  not  investigate  for  the  purpose  of  determining 
whether  the  declaration  of  the  legislature  was  warranted  by  the  facts.* 
Some  courts,  however,  have  not  hesitated  to  assert  that  if  it  be  an 
article  so  universally  conceded  to  be  wholesome  and  innocuous  that 
the  court  may  take  judicial  notice  of  it^  the  legislature,  under  the 
constitution,  has  no  right  to  prohibit  it  absolutely;  although  it  is 
admitted  that  if  there  is  a  dispute  as  to  the  fact  of  its  wholesomeness 
for  food  or  drink,  then  the  legialatuie  can  either  regulate  or  pro- 
hibit it." 

3.  Particular  Constitutional  Objections. — ^No  constitutional  obliga- 
tion rests  on  the  legislature  to  subject  every  article  of  food  to  the 
same  regulation.^*  Nor  is  the  fact  that  the  legislature  did  not  cover 
all  articles  of  food  a  just  ground  of  complaint  against  a  pure  food 
statute.*'  The  equal  protection  of  the  laws  clause  in  the  federal 
constitution  contemplates  classes  of  persons,  and  the  protection  is 
deemed. equal  if  all  persons  in  the  same  class  are  treated  alike  under 
like  circumstances  and  conditions.  The  classification  must,  however, 
be  based  upon  reasonable  grounds.  Therefore  an  act  prescribing  cer- 
tain sanitary  regulations  to  be  observed  by  those  who  supply  milk  to 
cities,  towns,  and  villages,  makes  a  reasonable  classification  of  persons 
by  whom  the  sale  of  impure  milk  would  be  especially  injurious  to  the 
public,  and  the  act,  being  applicable  to  all  persons  of  that  class,  is 
valid,  although  other  persons  selling  milk  in  the  country  are  not 
included.**  Likewise  baking  powders  may  be  treated  as  a  class,  with- 
out being  subject  to  the  objection  of  being  class  legislation.**  The 
police  power  may  be  delegated  to  a  municipal  corporation  to  enable 
it  to  enact  reasonable  ordinances  to  secure  pure  and  unadulterated 

8.  People  T.  Price,  267  111.  687,  101  L.R.A.  660;  Freadrich  v.  State,  89 
N.  E.  196,  Ann.  Cas.  1914A  1154;  Neb.  343,  131  N.  W.  618,  34  L.B.A. 
Com.  T.  Pflaom,  236  Pa.  St.  294,  84  (N.S.)  650;  Com.  v.  Pflaum,  236  Pa. 
Atl.  842,  Ann.  Gas.  1913E  1287.  St.  294,  84  AU.  842,  Ann.  Gas.  1913B 

9.  People  V.  Price,  257  HI.  587,  101  1287. 

N.  E.  196,  Ann.  Gas.  1914A  1154  and  12.  Freadrich  v.  State.  89  Neb.  343, 

note.  l3l  N.  W.  618,  34  L.B.A.(N.S.)  650. 

10.  State  V.  Layton,  160  Mo.  474,  01  IS.  State  v.  Broadbelt,  89  Md.  565, 
S.  W.  171,  83  A.  S.  R.  487,  62  L.R.A.  43  Atl.  771,  73  A.  S.  R.  201,  45  L.RA. 
163;  St.  Lonis  v.  Liessing,  190  Mo.  464,  433.  For  a  fall  disenasion  of  elaasiflca- 
89  S.  W.  611, 109  A.  S.  R.  774,  4  Ann.  tion  nnder  the  equal  protection  elaoM 
Can.  112,  1  L.R.A.(N.S.)  918.  And  see  CoNeamraiOHAii  Law,  vol.  6,  p. 
see  GoKSTTTunoKii.  Law,  toL  6,  p.  373  et  seq. 

237.  14.  State  v.  Sberod,  80  Minn.  446, 

11.  State  V.  Sheiod,  80  Minn.  446,  83  N.  W.  417,  81  A.  S.  R.  268,  50 
83  N.  W.  417,  81  A.  S.  R.  268,  50  L.R.A.  660. 
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food.'*  In  view  of  the  recognized  necessities  of  the  case,  it  is  gen- 
erally admitted  that  the  most  extensive  powers  can  be  conferred  on 
boards  of  health  where  such  powers  are  necessary  and  proper  for  the 
protection  of  the  health  of  the  public.  The  right  of  the  legislature 
to  delegate  to  such  bodies  the  power  to  make  regulations  relating  to 
the  production  and  distribution  of  food  appears  to  come  fairly  within 
this  rule.  This  right  has  been  expressly  upheld  in  numerous  cases.** 
A  provision  of  a  pure  food  law  that  within  ninety  days  after  its  pas- 
sage the  state  board  of  health  shall  adopt  measures -io  facilitate  its 
enforcement,  and  prepare  rules  regulating  standards,  defining  adulter- 
ations, and  declaring  methods  of  collecting  and  examining  foods  and 
drugs,  has  been  held  not  to  be  a  delegation  of  legislative  power.*' 
And  a  statute  imposing  a  penalty  for  selling  adulterated  milk,  and 
declaring  adulteration  to  be  the  "addition  of  water  or  any  other  sub- 
.stance  or  thing"  to  milk,  is  not  unconstitutional  as  invading  the 
province  of  the  judiciary  to  construe  statutes.**  An  act  forbidding 
the  manufacture  and  sale  of  adulterated  food,  drugs,  and  drinks, 
defining  such  articles,  prescribing  the  duties  of  the  state  board  of 
health  in  relation  thereto,  and  declaring  penalties  for  the  violation 
of  the  law,  is  not  violative  of  the  constitutional  requirement  that 
every  act  shall  embrace  but  one  subject,  which  shall  be  expressed  in 
its  title.**  And  an  amendatory  provision  in  a  statute,  fixing  a  stand- 
ard of  pure  food  and  providing  means  to  prevent  deception  in  the 
.sale  of  such  food,  is  within  the  original  title  of  an  act  to  provide  for 
the  appointment  of  a  dairy  and  food  commissioner,  and  to  define 
his  powers  and  duties  and  fix  his  compensation.-" 

4.  Federal  and  State  Authority. — That  Congress  has  ample  power 
to  keep  the  channels  of  interstate  commerce  free  from  the  transporta- 
tion of  illicit  or  harmful  articles,  and  to  bar  them  from  the  facilities 
and  privileges  thereof,  is  no  longer  open  to  doubt.*  But  it  by  no 
means  follows  that  the  state  is  not  permitted  to  make  regulations 
with  a  view  to  the  protection  of  its  people  eigainst  fraud  or  imposition 

15.  Norfolk  V.  Plynn,  101  Va.  473,  62  N.  E.  40,  87  A.  S.  R.  228.  See  een- 
44  S.  E.  717,  99  A.  S.  R.  918,  62  L.R.A.  erally  Statutes. 

771.  20.  Pratt    Food    Co.    v.    Bird,   148 

16.  State  V.  Normand,  76  N.  H.  541,  Mich.  631,  112  N.  W.  701,  118  A.  S 
85  Atl.  899,  Ann.  Cas.  1913E  996  and  R.  601. 

note.    And  see  Hkalth.  1.  Butterfleld  v.  Stranahan,  192  U.  S 

17.  Isenhonr  v.  SUte,  157  Ind.  517,  470,  24  S.  Ct.  349,  48  U.  S.  (L.  ed.) 
62  N.  E.  40,  87  A.  S.  R.  228.  As  to  525;  McDermott  v.  Wisconsin,  228  U. 
delegation  of  legislative  power  gener-  S.  115,  33  S.  Ct.  531,  57  U.  S.  (L.  ed.) 
ally,  see  Constitdtional  Law,  vol.  6,  754,  Ann.  Cas.  1915A  39,  47  L.R.A. 
p.  164.  (N.S.)  984. 

18.  State  V.  Schlenker,  112  la.  642,  Note:  21  Ann.  Cas.  1323. 

84  N.  W.  698,  84  A.  S.  R.  360,  51  And  see  Commebce,  vol.  5,  p.  763 
L.n.A.  .^47.  et  seq. 

19.  Isenhonr  t.  State,  157  Ind.  517, 
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by  impure  food  or  drugs.  On  the  contrary,  the  power  of  the  state  to 
make  regulations  concerning  the  same  subject  matter,  reasonable  in 
their  terms,  and  not  in  conflict  with  the  acts  of  Congress,  frequently 
has  been  recognized.*  Such  legislation  may  indeed  indirectly  or 
incidentally  affect  trade  in  such  products  transported  from  one  state 
to  another  state,  but  the  circumstance  does  not  show  that  laws  of  this 
character  are  inconsistent  with  the  power  of  Congress  to  regulate  com- 
merce among  the  states.'  So  it  may  be  taken  to  be  settled  that  the 
power  of  a  state  to  prohibit  within  its  borders  the  sale  of  adulterated 
food  is  not  repugnant  to  the  commerce  clause  of  the  federal  constitu- 
tion but  is  a  valid  exercise  of  the  police  power  of  the  state.*  But  it  is 
equally  well  established  that  the  state  may  not,  under  the  guise  of  exer- 
cising its  police  power  or  otherwise,  impose  burdens  upon  or  discrim- 
inate against  inteiBtate  commerce,  nor  may  it  enact  legislation  in 
conflict  with  the  statutes  of  Congress  passed  for  the  regulation  of  the 
subject.*  The  state,  however,  is  clothed  with  the  power  to  regulate 
the  domestic  sale  of  food  products  after  their  shipment  into  the  state ;  * 
but  it  may  not  prohibit  the  importation  and  sale  within  the  state  of 
a  pure  article  of  commerce,  so  long  as  it  remains  in  the  original  pack- 

2.  Savage  v.  Jones,  225  D.  S.  501,  687,  101  N.  E.  196,  Ann.  Cas.  1914A 
32  S.  Ct.  715,  56  U.  8.  (L.  ed.)  1182;  1154;  Fox  v.  State,  89  Md.  381,  43 
McDermott  v.  Wisconsin,  228  U.  S.  Atl.  775,  73  A.  S.  R.  193;  Com.  ▼. 
115,  33  S.  Ct.  431,  57  U.  S.  (L.  ed.)  Huntley,  155  Mass.  598,  30  N.  E.  1142, 
754,  Ann.  Cas.  1915A  39,  47  L.R.A.  15  L.R.A.  809;  Armour  v.  State  Dairy, 
(N.S.)  084;  State  v.  Peet,  80  Vt.  449,  etc.,  Com'r.,  159  Mich.  1,  123  N.  W. 
68  Atl.  661, 130  A.  S.  R.  998, 14  L.R.A.  580,  25  L.R.A.(N.S.)  816;  Grossman 
(N.S.)  677;  McDermott  v.  State,  143  v.  Lnrman,  171  N.  Y.  329,  63  N.  E. 
Wis.  18,  126  N.  W.  888,  21  Ann.  Cas.  1097,  98  A.  S.  R.  599;  Hathaway  v. 
1315.  And  see  Couubbcb,  vol.  5,  p.  McDonald,  27  Wash.  659,  68  Pac.  376, 
702.  91  A.  S.  R.  889;  McDermott  v.  State, 

3.  Plumley  v.  Massachusetts,  155  U.  143  Wis.  18,  126  N.  W.  888,  21  Ann. 
S.  461, 15  S.  Ct.  154,  39  U.  S.  (L.  ed.)  Cas.  1315. 

223;  Crossman  v.  Lurman,  192  U.  S.  Notes:    40    L.R.A.(N.S.)    880;    47 

189,  24  S.  Ct.  234,  48  D.  S.  (L.  ed.)  L.R.A.(N.S.)    985. 

401 ;  McDermott  v.  State,  143  Wis.  18,  And  see  Commerce,  vol.  5,  p.  780. 

126  N.  W.  888,  21  Ann.  Cas.  1315.  5.  Brimmer  v.  Rebman,  138  U.  S.  78. 

4.  Powell  V.  Pennsylvania,  127  U.  S.  11  S.  Ct.  213,  34  U.  8.  (L.  ed.)  862; 
678,  8  S.  Ct.  992,  1257,  32  U.  S.  (L.  McDermott  v.  Wisconsin,  228  U.  S. 
ed.)  253;  Plumley  v.  Masaschusetts,  115,  33  8.  Ct.  431,  57  U.  S.  (L.  ed.) 
155  U.  S.  461, 15  S.  Ct.  154,  39  U.  S.  754,  Ann.  Cas.  1915A  39,  47  L.R.A. 
(L.  ed.)  223;  Capital  City  Dairy  Co.  (N.S.)  984  and  note;  State  v.  Peet, 
V.  Ohio,  183  U.  S.  238,  22  S.  a.  120,  80  Vt.  449,  68  Atl.  661,  130  A.  S.  R. 
46  U.  S.  (L.  ed.)  171;  Arbuckle  v,  998,  14  L.R.A.(N.S.)  677.  As  to  the 
Blackburn,  191  U.  8.  405,  24  8.  Ct.  148,  general  scope  of  state  and  federal 
48  U.  8.  (L.  ed.)  239;  Crossman  v.  power  over  commerce,  see  Commerce, 
Lurman,  192  U.  8.  189,  24  8.  Ct.  234,  vol.  5,  p.  696  et  seq. 

48  U.  S.  (L.  ed.)  401;  Savage  v.  Jones,      6.  Fox  v.  State,  89  Md.  381,  43  Atl. 
225  U.  8.  501,  32  8.  Ct.  715,  56  U.  8.  775,  73  A.  8.  R.  193;  Armour  v.  State 
(L.  ed.)  1182;  Arburcklev.  Blackburn,  Dairy,  etc.,  Com'r,  159  Mich.  1,  123 
113  Fed.  616,  51  C.  C.  A.  122,  65  N.  W.  580,  25  L.RA.(N.8.)  616. 
LJl^.  864;  People  y.  Price,  257  HI. 
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age.'  Likewise  a  state's  police  power  does  not  extend  to  prohibit  the 
keeping  of  unwholesome  meats  for  shipment  out  of  the  state,  this 
being  a  subject  confided  exclusively  to  the  commercial  powers  of  Con- 
gress. However,  a  provision  in  the  state  statute  that  the  flesh  of  calves 
less  than  four  weeks  old  shall  not  be  kept  "with  intent  to  sell  for  food 
purposes"  will  be  construed  as  having  only  an  intraterritorial  effect, 
and  30  construed  may  be  upheld,  being  severable  from  an  uncon- 
stitutional provision  of  the  statute  forbidding  shipment  of  such  flesh 
out  of  the  state.*  A  statute  prohibiting  the  coloring,  coating,  or  polish- 
ing of  an  article  intended  for  food,  whereby  damage  or  inferiority 
is  concealed,  is  not  it  seems  in  conflict  with  the  power  of  Congress 
to  regulate  commerce,  although  applied  to  articles  sold  in  original 
pack:.2;es  imported  from  other  states.*  And  a  statute  prohibiting 
the  manufacture,  sale,  or  offer  for  sale  of  any  article  in  imitation 
of  yellow  butter,  but  providing  that  it  shall  not  prohibit  the  sale  of 
oleomargarine  in  its  real  character  free  from  anytjbiing  that  looks  like 
butter,  is  not  void  as  a  regulation  of  commerce  even  as  applied  to  the 
sale  of  oleomargarine  in  the  original  packages  in  which  it  was  brought 
from  another  state.*"  Of  course,  a  state  may  prohibit  the  manufac- 
ture of  oleomargarine  within  its  borders,  and  Uie  sale  of  such  an  article 
manufactured  therein.** 

5.  Municipal  Ordinances. — Express  authority  to  pass  ordinances 
regulating  the  sale  of  food  is  conferred  ordinarily  upon  municipal' 
corporations.*^  The  mere  fact  that  the  state,  in  the  exercise  of  the 
police  power,  has  made  certain  regulations  does  not  prohibit  a  munici- 
pality from  exacting  additional  requirements.  So  long  as  there  is  no 
conflict  between  the  two,  and  the  requirements  of  the  municipal 
by-law  are  not  in  themselves  pernicious,  as  being  unreasonable  or 
discriminatory,  both  will  stand.**  Accordingly  it  has  been  held  that 
where  the  legislature  declares  that  it  is  unlawful  to  sell  milk  contain- 

7.  SchoUenberger  ▼.  Pennsylvania,  11.  Fox  .v.  State,  89  Md.  381, 43  AtL 
171  U.  S.  1,  18  S.  Ct  757,  43  U.  S.  775,  73  A.  S.  R.  193. 

(L.  ed.)  49;  Collins  v.  New  Hamp-  12.  Trigg  v.  Dixon,  96  Ark.  199, 131 
shire,  171  U.  S.  30,  18  S.  Ct.  768,  43  S.  W.  695,  Ann.  Cas.  1912B  509;  Kqy 
U.  8.  (L.  ed.)  60;  Pox  v.  State,  89  v.  Chicago,  263  IlL  122,  104  N.  K. 
Md.  381,  43  Atl.  775,  73  A.  S.  R.  193;  1104,  Ann.  Cas.  1915C  67;  Salt  Lake 
In  M  Agnew,  89  Neb.  306,  131  N.  W.  City  v.  Howe,  37  Utah  170,  106  Pac 
317,  Ann.  Cas.  1912C  676,  35  L.R.A.  705,  Ann.  Cas.  1912C  189. 
(N.S.)  836.  For  a  discussion  of  the  13.  In  re  Hoffman,  155  Cal.  144,  99 
original  package  doctrine,  see  Com-  Pac.  517,  132  A.  S.  E.  75;  Frost  ▼. 
HKBCB,  vol.  5,  p.  709.  Chicago,  178  111.  250,  52  N.  E.  869,  69 

8.  State  V.  Peet,  80  Vt.  449,  68  Atl.  A.  S.  E.  301,  49  LJIJI.  657;  Chicago 
661, 130  A.  S.  R.  998, 14  L.E.A.(N.8.)  v.  Union  Ice  Cream  Mfg.  Co.,  252  DL 
677.  311,  96  N.  E.  872,  Ann.  Caa.  1912D 

9.  Arbuckle  v.  Blackburn,  113  Fed.  675;  State  v.  Pourcade,  45  La.  Ann. 
616,  51  C.  C.  A.  122,  65  L.R.A.  864.  717, 13  So.  187,  40  A.  S.  E.  249 ;  Hard- 

10.  Com.  V.  Huntley,  155  Mass.  598,  in  v.  Radford,  112  Va.  547,  72  S.  E. 
30  N.  £.  1142,  15  L.R.A.  809.  101,  Ann.  Cas.  1913B  858. 
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ing  less  than  a  given  percentage  of  solids,  of  which  a  certain  portion 
shall  he  milk  fat,  an  ordinance  requiring  of  the  milk  vended  in  th« 
municipality  a  larger  percentage  of  solids,  if  not  in  its  exactions  unrea- 
sonable, does  no  violence  to  the  laws  of  the  state.^^  But  it  must  be 
remembered  that  the  laws  of  the  state  operate  within  the  limits  of 
municipal  corporations  the  same  as  elsewhere,  unless  otherwise  clearly 
provided  by  municipal  charter  or  statute.  Local  laws  and  regula- 
tions are  at  all  times  subject  to  the  paramount  authority  of  the  legis- 
lature.** When  there  is  a  conflict  between  a  state  statute  and  a  muni- 
cipal ordinance,  the  ordinance  must  give  way  and  be  held  invalid 
rather  than  the  statute.**  A  municipal  ordinance  requiring  the  inspec- 
tion of  all  milk  sold  within  the  city  limits,  and  providing  ^at  vendors 
thereof  shall  pay  a  license  fee,  is  not  extraterritorial  in  its  effect,  nor 
void  as  affecting  persons  beyond  the  city  limits,  when  it  only  touches 
those  who  come  within  the  Umits  of  the  city  to  dispose  of  their  milk.*' 
Provisions  of  an  ordinance  requiring  vendors  to  register  in  the  office 
of  the  health  commissioner  and  pay  a  fee  therefor,  and  those  requir- 
ing them  to  pay  a  license  fee,  are  severable,  so  that  one  may  be 
sustained  although  the  other  fails.** 

,  6.  Regulations  of  Health  Boards  and  Food  Commissioners. — The 
powers  of  health  boards  concerning  articles  of  food  should  be  con- 
strued in  order  to  effectuate  the  purpose  of  the  legislature.  Being  the 
agencies  created  to  prevent  the  outbreak  and  spread  of  disease,  and  to 
remove  causes  of  sickness,  the  presumption  is  always  in  favor  of 
them  and  their  action  will  not  be  interfered  with  unless  it  appears 
unreasonable  or  oppressive.*'  The  legality  of  the  acts  of  a  pure  food 
commissioner,  and  the  question  whether  he  is  exceeding  the  powers 
conferred  upon  him  by  the  law  under  which  he  is  authorized  to  act, 
may  be  tested  in  an  action  to  enjoin  him  from  the  commission  of  acts 
alleged  to  be  without  authority.*** 

7.  Canons  of  Construction. — Pure  food  laws  are  enacted  as  a  means 
of  protecting  the  people  against  the  fraud  and  imposition  of  manu- 
facturers and  venders  of  inferior  and  unwholesome  food  and  medicinal 
products.  Such  statutes  are  of  great  public  interest,  and  should  be 
■o  interpreted  if  possible  within  sound  canons  of  construction,  as 

14.  In  re  Hoffman,  155  Gal.  144,  99  17.  Norfolk  v.  Flynn,  101  Va.  473, 

P«c.  517, 132  A.  S.  E.  75.  44  S.  E.  717,  99  A.  S.  E.  918,  62  L.E.A. 

16.  Chicago    v.    Union    Ice    Cream  771. 

Mfg.  Co.,  252  HI.  311,  96  N.  E.  872,  18.  St.   Louis   v.    Orafeman   Dairy 

Ann.  Cas.  1912D  675.    See  MuNiCffAi,  Co..  190  Mo.  492,  89  S.  W.  617,  1 

Corporations.  L.E.A.  (N.S.)  936. 

16.  In  re  HofEman,  155  Cal.  144,  99  19.  See  Hkalth  for  a  full  discus- 

Pac.  517,  132  A.  S.  E.  75;  Chicago  v.  aion  of  the  powers  of  such  bodies. 

Union  Ice  Cream  Mfg.  Co.,  252  111.  20.  State   v.    Casa   County  District 

311,  96  N.  E.  872,  Ann.  Cas.  1912D  Court,  17  N.  D.  285,  115  N.  W.  675^ 

675;  Mantel  v.  State,  55  Tex.  Crim.  15  L.B.A.(N.S.)  331  and  note. 
456, 117  S.  W.  855, 131  A.  S.  E.  818. 
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to  secure  to  the  public  the  benefit  intended  by  the  legislature.* 
The  federal  Food  and  Drugs  Act  was  passed  by  Congress,  under  its 
autliority  to  exclude  from  interstate  commerce  impure  and  adulterated 
food  and  drugs,  and  to  prevent  the  facilities  of  such  commerce  being 
used  to  enable  such  articles  to  be  transported  throughout  the  country 
from  their  place  of  manufacture  to  the  people  who  consume  and  use 
them,  and  it  is  in  the  light  of  the  purpose  and  of  the  power  exerted 
in  its  passage  by  Congress  that  this  act  must  be  considered  and  con- 
strued.' A  provision  of  a  pure  food  law  that  within  ninety  days  after 
its  passage  the  state  board  r^f  health  shall  adopt  meastu*es  to  facilitate 
its  enforcement  does  not  postpone  the  taking  effect  of  the  law  tintil 
this  duty  is  performed.' 

8.  License,  Registration  and  Inspection  Laws. — A  very  common 
and  legitimate  method  of  regulating  occupations  and  bosiness  coming 
within  the  scope  of  the  police  power  is  to  require  registration  and 
the  procurance  of  a  license  as  a  condition  of  the  privil^e  of  engaging 
therein.*  Ordinances  requiring  that  a  license  be  taken  out  by  per- 
sons engaged  in  selling  milk  have  generally  been  held  valid  when 
reasonable  and  free  from  discrimination.*  A  condition  that  the  herd 
from  which  the  mUk  is  supplied  be  submitted  to  inspection  befose 
the  license  to  sell  milk  is  issued,  has  also  been  upheld.'  However  it 
has  been  decided  that  a  municipal  corporation  cannot,  under  the  gen- 
eral welfare  clause  of  its  charter,  require  persons  selling  milk  within 
its  limits  to  take  out  a  license;  also  Uiat  a  municipality  cannot  claim 
implied  power  to  require  licenses  from  mUk  dealers,  if  the  state  has 
undertaken  to  regulate  the  matter,  and  has  provided  for  licensing  the 
business;  also  that  arbitrary  power  to  grant  or  withhold  licenses  to 

1.  United  Steles  v.  Johnson,  221  V.  190  Mo.  492,  89  S.  W.  617,  1  L.R.A. 
S.  488,  31  S.  Ct  627,  55  U.  S.  (L.  ed.)  (N.S.)  936  and  note;  Adams  v.  MU- 
823;  United  States  v.  Lewis,  235  U.  wankee,  144  Wis.  371,  129  N.  W.  518, 
S.  282,  35  S.  Ct  44;  OroS  v.  State,  43  LJtA.(N.S.)  1066  and  note.  And 
171  Lid.  547,  85  N.  E.  769,  17  Aim.  see  Licknsk. 

Cos.  133.    And  see  Statdtbs.  5.  Miller  t.  Birmingham,  151  Ala. 

2.  McDermott  v.  Wisconsin,  228  U.  469,  44  So.  388,  125  A.  S.  B.  31;  St 
S.  115,  33  S.  Ct  431,  57  U.  S.  (L.  ed.)  Louis  ▼.  Grafeman  Dairy  Co.,  190  Mo. 
754,  Ann.  Gas.  1915A  39,  47  L.R.A.  492,  89  S.  W.  617, 1  L.R.A.(N.S.)  936 
(N.S.)  984;  United  States  t.  Lexington  and  note;  Littlefield  v.  State,  42  Neb. 
Mill,  etc.,  Co.,  232  U.  8.  399,  34  S.  223,  60  N.  W.  724,  47  A.  8.  E.  697, 
Ct  337,  58  U.  S.  (L.  ed.)  658,  L.R_A.   28  L.R.A.  588. 

1915B  774.  An  ordinance  requiring  a  license  of 

3.  Isenhonr  v.  State,  157  Ind.  517,  all  who  sell  milk  has  been  held  invalid 
62  N.  E.  40,  87  A.  S.  R.  228.  under  charter  authority  to  license  petty 

4.  Trigg  V.  Dixon,  96  Ark.  199,  131  grocers,  hucksters  and  common  victoal- 
S.  W.  695,  Ann.  C:is.  1912B  509;  ers.  State  v.  Smith,  67  Conn.  541,  35 
State  V.  BroadbeU,  89  Md.  565,  43  Atl.  Atl.  506,  52  A.  S.  R.  30L 

771,  73  A.  S.  R.  201,  45  L.R.A.  433;       6.  State  v.  Nelson,  66  Minn.  166,  68 
State  ▼.  Nelson,  66  Minn.  166,  68  N.  N.  W.  1066,  61  A.  8.  E.  399,  34  L.R.A. 
W.  1066,  61  A.  8.  R.  399,  34  L.R.A.  318. 
318 ;  St.  Louis  v.  Oraf eman  Dairy  Co., 
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milk  dealers  cannot  be  conferred  upon  the  board  of  health.'  Of  the 
same  class  and  character  of  legislation  are  statutes  and  ordinances 
providing  that  food  shall  be  inspected  before  being  offered  for  sale 
and  that  a  specified  fee  shall  be  paid  for  the  purpose  of  defraying 
the  costs  of  such  inspection.'  Charter  authority  to  provide  for  the 
inspection  of  milk  empowers  a  municipal  corporation  to  require 
venders  to  register  in  the  office  of  a  health  commissioner.*  An  ordi- 
nance requiring  the  payment  of  a  license  fee  by  venders  to  pay  the 
salary  and  expenses  of  an  inspector,  is  not  in  conflict  with  a  statute 
forbidding  a  municipality  to  impose  any  tax,  fine,  or  penalty  on 
persons  selhng  their  own  farm  or  domestic  products  in  the  city."  A 
provision  that  dairymen  shall  give  up  samples  to  inspectors  without 
compensation  is  also  sustained  as  a  valid  exercise  of  the  police  power. ^* 
Of  course  a  state  may  not,  under  the  guise  of  enacting  inspection 
laws,  make  discriminations  against  the  products  and  industries  of 
other  states  in  favor  of  its  own  products  and  industries.^* 

n.   MaTTEBS  of  RsaULATION 

9.  GeneraUy. — ^The  statutes  which  have  been  passed  in  respect  of 
the  manufacture  and  sale  of  articles  of  food  have  taken  in  recent 
times  a  variety  of  forms.  Indeed,  all  of  the  legislation  upon  the 
subject  is  of  quite  recent  enactment.  The  tendency  of  the  courts  as 
well  as  the  legislature  is  to  favor  this  legislation,  and  seldom  have 
food  laws  been  held  invalid.  A  rtatute  forbidding  discrimination  in 
the  sale  of  milk,  cream  and  butter  fat  has  been  sustained.**  The 
legislature  undoubtedly  has  power  to  protect  articles  of  food  from 
being  exposed  where  they  will  accumulate  the  germ-laden  dust  of  the 
streets  or  permit  contact  with  flies.**  In  view  of  the  well  recognized 
medical  facts  that  the  germs  of  disease  are  distributed  by  flies  when 
they  come  in  contact  with  food  designed  for  human  consumption, 

7.  Bear  v.  Cedar  Rapids,  147  la.  10.  Norfolk  v.  Flynn,  101  Va.  473, 
341,  126  N.  W.  324,  27  L.R>A..(N.S.)  44  S.  E.  717,  09  A.  8.  E.  818,  62 
1150  and  nota.  LJI.A.  77L 

8.  Standard  Stock  Food  Go.  v.  11/  State  v.  Dupaqmer,  46  La.  Ann. 
Wright,  225  U.  8.  540,  32  8.  Ct.  784,  577,  15  So.  502,  49  A.  S.  R.  334,  26 
56  U.  S.  (L.  ed.)  1197;  State  v.  Dupa-  L.R.A  162. 

qnier,  46  La.  Ann.  577,  15  So.  502,  49  Note:  1  L.R.A.(N.S.)  918. 

A.  S.  R.  334,  26  L.R.A.  162;  State  t.  •  12.  Voight  v.  Wright,  141  U.  8.  62, 

Nelson,  66  Minn.  166,  68  N.  W.  1066,  11  S.  Ct.  855,  35  U.  8.  (L.  ed.)  638, 

61  A.  S.  R.  399,  34  L.R.A  318;  State  18.  State  v.  Bridgeman,  etc.,  Co.,  117 

v.  Elam,  91  Neb.  460,  136  N.  W.  69,  Minn.  186,  134  N.  W.  496,  Ann.  Cas. 

39  L.R.A.(N.S.)  686  and  note.  1913D  41  and  note. 

Notes:  43  L.R.A(N.S.)  1072;  Ana.  14.  State  v.  O'Connor,  115  Minn. 

Cas.  1913B  511.  339, 132  N.  W.  303,  Ann.  Cas.  1912D 

9.  St.  Louis  V.  Orafeman  Daiiy  Co.,  955,  35  L.R.A.  (N.S.)  1112.  State  v. 
190  Mo.  492,  89  8.  W.  617,  1  L.B.A.  Normand,  76  N.  H.  641,  85  AtL  899, 
(N.S.)  936.  Ann.  Cas.  1913E  996. 
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such  as  loaves  of  bread,  and  that  disorders  are  often  traced  to  that 
cause,  it  is  clear  that  a  statute  of  this  character  has  direct  reference 
to  the  public  health.  Such  a  condition  or  practice  is  a  constant  danger 
to  the  health  of  the  community.  Hence  the  law  is  within  the  poliw 
power  of  the  legislature  and  is  a  constitutional  enactment,  so  far  as 
its  purpose  is  concerned.** 

10.  Purity,  Adulteration,  Wholesomeness. — Under  the  police  power 
of  the  state,  the  legislature  may  protect  the  public  health,  comfort', 
and  safety  by  prohibiting  the  adulteration  of  articles  of  food.**  So 
municipalities,  under  delegated  power,  generally  have  authority  to 
forbid  the  sale  of  impure  or  adulterated  food  and  to  fix  a  standard  by 
which  it  shall  be  judged.*'  The  legislature  may  declare  articles  of 
food  not  complying  with  a  specified  standard  unwholesome,  and  foihid 
their  sale.  But  an  enactment  of  a  standard  of  purity,  failing  to  com- 
ply with  which  the  sale  of  the  article  is  declared  illegal,  to  be  valid 
must  be  within  reasonable  limits,  and  not  of  such  a  character  as  to 
practically  prohibit  the  manufaicture  or  sale  of  that  which  as  a  matter 
of  common  knowledge  is  good  and  wholesome.**  Thus,  it  is  clearly 
within  the  power  of  the  legislature  to  prohibit  the  use  of  sulphur 
dioxide  or  any  other  poison  in  all  of  the  articles  entering  into  the 
food  supply.**  Statutes  prohibiting  the  sale  of  adulterated  milk,  or 
milk  to  which  water  or  any  foreign  substance  has  been  added,  or  the 
sale  as  pure  milk  of  any  milk  from  which  any  cream  has  been  re- 
moved, are  constitutional  and  valid.*"  The  federal  Pure  Food  and 
Drugs  -Act  declares  an  article  to  be  adulterated  when  it  contains  any 
added  poisonous  or  other  deleterious  ingredient  which  may  render  the 
article  injurioud  to  health.*    It  was  intended  by  this  act  to  protect  the 

15.  State  V.  Normand,  76  N.  H.  541,  A.  S.  R.  613;  Com.  v.  Pflanm,  236  Pa. 
85  Atl.  899,  Ann.  Cas.  1913E  996.  St.  294,  84  Atl.  842,  Ann.  Cas.  1913E 

16.  State  V.  Schlenker,  112  la.  642,  1287.  See  also  supra,  par.  2.  And 
84  N.  W.  698,  84  A.  S.  R.  360,  51  see  CONSTrniTiONAL  Law,  vol.  6,  p. 
L.R.A.  347;  State  v.  Dupaquier,  46  La.  202  et  seq. 

Ann.  577,  15  So.  502,  49  A.  S.  R.  334,  17.  State  v.  Foureade,  45  La.  Ann. 
26  L.R.A.  162;  Com.  v.  Boston  White  717, 13  So.  187,  40  A.  S.  R.  249;  State 
Cross  MUk  Co.,  209  Mass.  30,  95  N.  v.  Dupaquire,  46  La.  Ann.  577,  15  So. 
E.  85,  Ann.  Cas.  1912B  386;  People  502,  49  A.  S.  R.  334,  26  L.R.A.  162. 
V.  Snowberger,  113  Mich.  86,  71  N.  W.  18.  People  v.  Biesecker,  169  N.  Y. 
497,  67  A.  S.  R.  449;  State  v.  Hanson,  53,  61  N.  E.  990,  88  A.  S.  R.  534,  57 
84  Minn.  42,  86  N.  W.  768,  54  L.R.A»  L.R.A.  178. 

468;  St.  Louis  v.  Schuler,  190  Mo.  524,'  19.  Com.  v.  Pflaum,  236  Pa.  St.  294, 
89  S.  W.  621,  1  L.R.A.(N.S.)  928;  84  Atl.  842,  Ann.  Cas.  1913B  1287. 
State  V.  Campbell,  64  N.  H.  402,  13  20.  Com.  v.  Boston  White  Cross 
Atl.  585,  10  A.  S.  R.  419;  People  v.  Milk  Co.,  209  Mass.  30,  95  N.  E.  8a. 
Biesecker,  169  N.  Y.  53,  61  N.  E.  990,  Ann.  Cas.  1912B  386;  State  v.  Camp- 
88  A.  S.  R.  534,  57  L.R.A.  178;  Cross-  bell,  64  N.  H.  402,  13  AtL  685,  10  A 
man  v.  Lnrman,  171  N.  Y.  329,  63  N.   S.  R.  419. 

E.  1097,  98  A.  S.  R.  599;  Com.  v.  1.  McDermott  v.  Wisconsin,  228  U. 
Kevin,  202  Pa.  St.  23,  51  Atl.  594,  90   S.  115,  33  S.  Ct.  431,  57  U.  S.  (L.  ed.) 
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public  health  from  possible  injury  by  adding  to  articles  of  food 
poisonous  or  deleterious  substances.  The  addition  of  a  poisonous  sub- 
stance in  such  minute  quantity  that  health  cannot  possibly  be  injured 
is  not  condemned  by  the  act.*  But  under  a  similar  state  statute  it 
has  been  declared  that  it  is  not  the  quantity  but  the  nature  of  the 
adulterating  substance  added  which  the  act  prohibits.'  The  authori- 
ties appear  to  hold  that  it  is  competent  for  the  legislature  to  prohibit 
the  sale  of  mixtures  or  compounds  altogether,  though  they  may  not 
be  injurious  or  unwholesome.*  So  the  police  power  is  held  to  extend 
to  the  prohibition  of  the  sale  of  milk  containing  any  preservative, 
although  there  may  be  presen'atives  which  are  not  deleterious  to 
health.*  On  the  other  hand  it  has  been  declared  that  ingredients 
and  processes  used  in  preserving  food  may  be  prohibited  as  unwhole- 
some or  causing  deception,  but  not  solely  because  they  preserve.' 

11.  Imitation,  Imposition. — ^While  most  of  the  enactments  relating 
to  food  are  directed  against  practices  that  are  injurious  to  health, 
other  legislation  is  aimed  at  the  prevention  of  frauds  on  the  pulilic,  to 
prevent  palming  oflf  on  them  articles  of  food  other  than  or  different 
from  those  which  they  are  led  to  believe  they  are  purchasing ;  and  it  is 
settled  law  that  the  police  power  of  the  state  is  not  limited  to  regula- 
tions necessary  for  the  preservation  of  good  order  or  the  public  health 
and  safety.  The  prevention  of  fraud  and  deceit,  cheating,  and  impo- 
sition are  equally  within  the  power.  So  legislation  intended  and 
reasonably  adapted  to  prevent  an  article  being  manufactured  and 
sold  in  imitation  or  semblance  of  a  well-known  article  in  common 
use,  and  thus  imposing  upon  consumers  or  purchasers,  must  be  taken 
to  be  valid.'    It  has  been  said  that  the  state  has  the  same  right  to 

7!34.  Ann.  Cas.  1915A  39,  47  L.R.A.  234  HI.  294,  84  N.  E.  913,  123  A.  S. 

(N.S.)  984,  reversing  143  Wis.  18, 126  R.  100,  14  Ann.  Cas.  700,  17  L.R.A. 

N.  W.  888,  21  Ann.  Cas.  1315.  (N.S.)   684;  People  v.  Freeman,  242 

Notes:  L.R.A.1915P  775;  21  Ann.  III.  373,  90  N.  E.  366,  17  Ann.  Cas. 

Cas.  3327;  Ann.  Cas.  1915A  48,  1098:  State  v.  Armour  Packing  Co., 

.     2.  United  States  v.  Lexington  Mill  124  la.  323, 100  N.  W.  59,  2  Ann.  Cas. 

&  Eelevator  Co.,  232  U.  S.  399,  34  S.  448;  State  v.  Rogers,  95  Me.  94,  49 

Ct.  337,  58  U.  S.  (L.  ed.)  658,  L.R.A.  Atl.  564,  85  A.  S.  R.  395;   State  v. 

1915B  774  and  note.  Hanson,  84  Minn.  42,  86  N.  W,  768.  54 

3.  Com.  V.  Kevin,  202  Pa.  St.  23,  51  L.R.A.  468;  State  v.  Layton,  160  Mo. 
Atl.  594,  90  A.  S.  R.  613.  474,  61  S.  W.  171,  83  A.  S.  R.  487, 

4.  Dorsey  v.  State,  38  Tex.  Crim.  62  L.R.A.  163;  Beha  v.  State,  67  Neb. 
527,  44  S.  W.  514,  70  A.  S.  R.  762,  27,  93  N.  W.  155,  2  Ann.  Cas.  846; 
40  L  R.A.  201.  State  v.  Campbell,  64  N.  H.  402, 13  Atl. 

5.  St.  Louis  V.  Sthuler,  190  Mo.  524,  585, 10  A.  S.  R.  419;  People  v.  Girard, 
89  S.  W.  621,  1  L.R.A.(N.S.)  928.  145  N.  T.  105,  39  N.  E  823,  45  A.  S. 

6.  People  V.  Biesecker,  169  N.  Y.  53,  R.  595  (artificial  coloring  of  vinegar) ; 
61  N.  E.  990,  88  A.  S.  R,  534,  57  People  v.  Biescker,  169  N.  Y.  53,  61 
L.R.A.  178,  N.  E.  990,  88  A.  S.  R.  534,  57  L.R.A. 

7.  Plumley  v.  Massachusetts,  155  U.  178 ;  Crossman  v.  Lnrman,  171  N.  Y. 
S.  461. 15  S.  Ct,  154,  39  U.  S.  (L.  ed.)  329,  63  N.  E.  1097,  98  A.  S.  R.  .')99; 
223;  Chicago  v.  Bowman  Dairy  Co.,  People  v.  Spencer,  201  N.  Y.  105,  94 
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forbid  and  punish  the  manufacture  of  .counterfeit  food  that  it  has  to 
forbid  and  punish  the  manufacture  of  counterfeit  coin.*  It  is  the 
province  of  the  legislature  to  determine  what  precautions  must  be 
observed  to  prevent  deception  in  the  sale  of  food  products,  and  courts 
have,  no  power  to  substitute  something  else  which  they  may  deem  to 
be  equally  as  efficacious.  It  is  only  when  tl4e  specific  means  prescribed 
by  the  legislature  to  prevent  such  deception  are  arbitrary  or  pro- 
hibitive that  the  courts  can  interfere.' 

12.  Labeling  or  Branding  Generally. — A  requirement  that  the  con- 
tents of  all  packages  containing  articles  of  food  must  be  shown  by 
labels,  brands  or  tags,  is  obviously  a  most  efficient  method  of  insuring 
protection  to  the  public  from  the  sale  of  inferior  and  injurious  articles 
of  commerce,  and  legislation  frequently  has  taken  this  form.  It  is 
settled  beyond  question  that  statutes  requiring  the  seller  to  disclose, 
by  label  or  otherwise,  the  nature  and  ingredients  of  the  article  offered, 
are  valid  as  a  legitimate  exercise  of  the  police  power.**  Such  laws 
certainly  do  not  deprive  the  seller  of  his  property  without  due  process 
of  law.  No  man  has  a  constitutional  right  to  keep  secret  the  compo- 
sition of  substances  which  he  sells  to  the  public  as  articles  of  food.** 
Accordingly  a  statute  requiring  all  manufacturers  and  sellers  of 
baking  powder  to  affix  a  label  to  every  box  or  can,  bearing  the  name 
and  residence  of  the  manufacturer,  and  the  words  "This  baking 
powder  is  composed  of  the  following  ingredients,  and  none  other," 
naming  them,  is  held  to  be  a  valid  exercise  of  the  police  power  of 
the  state.**  In  like  manner  statutes  requiring  the  size,  weight  or 
quantity  of  food  products  to  be  expressed  by  label  or  brand  are  held 

N.  E.  614,  Ann.  Gas.  1912A  818  (arti-  225  U.  S.  540,  32  S.  Ct.  784,  56  U.  S. 
ficial  coloring  of  vinegar) ;  Com.  v.  (L.  ed.)  1197;  State  v.  Snow,  81  la. 
Kevin,  202  Pa.  St.  23,  51  Atl.  594,  90  642,  47  N.  W.  777,  11  L.RA..  355; 
A.  S.  R.  613 ;  McDermott  v.  State,  143  State  v.  Aslesen,  50  Minn.  5,  52  N.  W. 
Wis.  18,  126  N.  W.  888,  21  Ann.  Caa.  220,  36  A.  S.  R.  620;  State  v.  Sherod, 
1315.  80  Minn.  446,  83  N.  W.  417,  81  A.  S. 

Note:  25  L.R.A.(N.S.)  1234.  R.  268;  50  L.R.A.  660;  Aleom  Cotton 

8.  State  V.  Layton,  160  Mo.  474,  61  Oil  Co.  v.  State,  100  Miss.  299,  56  So. 
S.  W.  171,  83  A  S.  R.  487,  62  L.R.A.  397,  40  L.R.A.(N.S.)  875  and  note; 
163.  Palmer  v.  State,  39  Ohio  St.  236,  48, 

In  some  cases  it  is  held  that  there  Am.  Rep.  429;  Dorsey  t.  State,  SB 
is  no  adulteration  because  of  mere  Tex.  dim.  527,  44  S.  W.  614,  70 
dilution  or  depreciation  in  quality.  A.  S.  R.  762,  40  L.R.A.  201.  Compsra 
Armour  v.  State  Dairy,  etc.,  Com'r,  Frost  v.  Chicago,  178  111.  250,  52  N.  E. 
159  Mich.  1,  123  N.  W.  580,  25  L.R.A.  869,  69  A.  S.  R.  301,  49  L.RA.  657. 
(N.S.)  616.  11.  State  v.  Snow,  81  la.  642,  47 

Note:  L.R.A.1915B  774.  N.  W.  777,  11  LJI.A.  355;  State  v. 

9.  State  V.  Hanson,  84  Minn.  42,  86  Aslesen,  50  Minn.  6,  52  N.  W.  220, 
N.  W.  768,  54  LJI.A.  468.  36  A.  S.  R.  620. 

10.  Savage  v.  Jones,  225  XT.  S.  501,  12.  State  v.  Sherod,  80  IGnn.  446, 
32  S.  Ct.  715,  56  U.  S.  (L.  ed.)  1182;  83  N.  W.  417,  81  A.  S.  R.  268,  50 
Standard  Stock  Food  Co.  v.  Wright,  L.RA..  660. 
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to  be  within  the  legislative  power."  But  while  a  statute  providing 
that  if  certain  named  wholesome  and  nutritious  articles  of  food  are 
mixed  or  intermingled  the  product  must  be  labeled,  showing  the 
component  elements  thereof,  is  valid,  a  statute  embracing  all  articles 
of  food  or  drink,  without  naming  any,  and  making  the  mixture  of 
any  articles  of  food,  however  nutritious,  without  labeling  the  product, 
an  offense,  has  been  held  to  be  too  general  in  its  terms  and  to  be 
unenforceable.**  The  federal  statute  upon  its  face  shows  that  the 
primary  purpose  of  Congress  was  to  prevent  injury  to  the  public 
health  by  the  sale  and  transportation  in  interstate  commerce  of  mis- 
branded  and  adulterated  foods.  The  legislation,  as  against  misbrand- 
ing, intended  to  make  it  possible  that  the  consumer  should  know  that 
an  article  purchased  was  what  it  purported  to  be;  that  it  might  be 
bought  for  what  it  really  was  and  not  upon  misrepresentations  as  to 
character  and  quality.*"  If  truly  labeled  within  the  meaning  of  the 
act,  goods  are  immune  from  seizure ;  if  the  label  is  false  or  misleading 
the  goods  may  be  seized  and  condemned.  In  other  words,  the  label 
ih  the  jrieans  of  ^^ndication  or  the  basis  of  punishment.*'  In  deter- 
mining whether  or  not  an  article  of  food  is  a  mixture  or  compound 
witliin  the  provisions  of  a  statute  requiring  labels  to  show  that  fact, 
the  popular  or  common  understanding  of  the  name  under  which  it 
is  sold,  and  not  its  trade  or  commercial  meaning,  is  to  be  considered.*' 
13.  What  Constitutes  Misbranding. — The  term  "misbranded,"  as 
used  in  the  federal  statute,  applies  to  all  drugs,  or  articles  of  food, 
or  articles  which  enter  into  the  composition  of  food,  the  package  or 
label  of  which  bears  any  statement,  design,  or  device  regarding  such 
article,  or  the  ingredients  or  substances  contained  therein,  which  shall 
be  faise  or  misleading  in  any  particular;  and  to  any  food  or  drug 
product  which  is  falsely  branded  aa  to  the  state,  territory,  or  country 
in  which  it  is  manufactured  or  produced.  This  provision  of  the  stat- 
ute has  been  the  subject  of  interpretation  in  numerous  cases.*'  It 
refers  to  statements  concerning  the  identity  of  articles  of  food  and 
drugs;  and  hence  false  and  misleading  statements  in  the  labels  on  a 
proprietary  medicine  as  to  its  curative  or  remedial  effects,  but  which 
do  not  import  any  statement  concerning  identity,  are  not  "misbrand- 

15,  Note:  40  L.R.A.(N.S.)  878.         S.  115,  33  S.  Ct  431,  57  U.  8.  (L. 
14.  Dorsey  v.  State,  38  Tex.  Grim,  ed.)    754,   Ann.   Gas.   1915A  39  and 

627,  44  S.  W.  514,  70  A.  S.  R.  762,  note,  47  L.R.A.(N.S.)  984. 

40  LJJ.A.  201.  17.  Armour  &  Go.  v.  State  Dai^, 

16.  United    States    v.    Antikamnia  etc.,  Gom'r,  159  MicL  1,  123  N.  W. 
Chemical  Co.,  231  U.  S.  654,  34  S.  Ct.  580,  25  L.R.A.(N.S.)  618. 

222,  58  U.  S.  (L.  ed.)  419,  Ann.  Caa.  18.  United    States    v.    Antikanmia 

1915A  49;  United  States  v.  Lexington  Chemical  Co.,  231  U.  S.  654,  34  S.  Ct 

MOl  &  Elevator  Co.,  232  U.  S.  399,  34  222,  58  U.  S.  (L.  ed.)  419,  Ann.  Caa. 

S.  Ct.  337, 58  U.  S.  (L.  ed.)  658,  LJB.A.  1915A  49. 

igiRB  774.  Notes:   21   Ann.   C«s.   1324;   Ann. 

16.  McDei-mott  ▼.  Wisconsin,  228  U.  Gas.  1916A  46. 
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ing,"  within  the  meaning  of  the  act.**  A  label  for  a  food  compounded 
of  meat  and  cereal  is  sufficient  which  states  that  it  is  sausage  and  cereal, 
without  stating  the  addition  of  water,  although  water  is  also  an  in- 
gredient of  the  mixture,  under  a  statute  requiring  labels  on  foods 
which  are  mixtures  or  compounds  to  show  that  fact.** 

14.  "Packages"  Referred  to  by  Federal  Statute. — The  word  "pack- 
age," or  its  equivalent  expression,  as  used  by  Congress  in  defining 
what  shall  constitute  adulteration  and  what  shall  constitute  misbrand- 
ing within  the  meaning  of  the  Pure  Food  and  Drugs  Act,  clearly 
refers  to  the  immediate  container  of  the  article  which  is  intended  for 
consumption  by  the  public.  Within  the'  limitations  of  its  right  to 
regulate  interstate  commerce,  Congress  manifestly  aimed  at  the  con- 
tend of  the  package  as  it  shall  reach  the  consumer,  for  whose  protec- 
tion the  act  was  primarily  passed,  and  it  is  the  branding  upon  the 
package  which  contains  the  article  intended  for  consumption  itself 
which  is  the  subject  matter  of  regulation.  Limiting  the  requirements 
of  the  act  as  to  adulteration  and  misbranding  simply  to  the  outside 
wrapping  or  box  containing  the  packages  intended  to  be  purchased 
by  the  consumer,  so  that  the  importer,  by  removing  and  destroying 
such  covering,  could  prevent  the  operation  of  the  law  on  the  imported 
article  yet  unsold,  would  render  the 'act  nugatory  and  its  provisions 
wholly  inadequate  to  accomplish  the  purposes  for  which  it  was  passed.* 

III.  Articles  of  Food  Affectbd 

15.  Definitions. — That  the  word  "food"  is  a  very  general  term,  and 
applies  to  all  that  is  eaten  for  the  nourishment  of  the  body  cannot  be 
questioned.  It  is  so  understood  generally,  and  the  authorities  whose 
accuracy  is  relied  upon  in  all  departments  of  investigation  concur  in 
that  definition.*  Pure  food  laws  generally  define  food  as  including 
"all  articles  used  as  food  or  drink  by  man,  whether  simple,  mixed  or 
compound."  The  term  "food"  as  used  in  the  federal  pure  food  law 
includes  "all  articles  used  for  food,  drink,  confectionery  or  condiment 
by  man  or  other  animals,  whether  simple,  mixed,  or  compound.* 
That  the  term  includes  candy,  sweetmeats,  preserves  and  other  con- 
fectionery, accords  with  the  opinions  of  lexicographers,  chemists,  and 

19.  United  States  v.  Johnson,  221  L.E.A.(N.S.)  984,  reversing  143  Wis. 
U.  S.  488,  31  S.  Ct.  627,  55  U.  S.  18,  126  N.  W.  888,  21  Ann.  Caa. 
(L.  ed.)  823.  1315. 

Note:  Ann.  Cas.  1915A  45.  2.  Pratt  Food  Co.  v.  Bird,  148  Mieh. 

20.  Armonr  &  Co.  v.  State  Dairy  631,  112  N.  W.  701,  118  A.  S.  R. 
and  Food  Com'r,  159  Mieh.  1,  123  601;  Com.  v.  Kevin,  202  Pa.  St.  23, 
N.  W.  580,  25  L.R.A.(N.S.)  616.  51  Atl.  594,  90  A.  S.  R.  613;  Com.  v. 

1.  McDermott  v.  Wisconsin,  228  U.  Pflaum,  236  Pa.  St.  294,  84  Atl.  842, 
S.  U5,  33  S.  Ct.  431,  57  U.  S.   (L.    Ann.  Cas.  1913E  1287  and  note, 
ed.)    754,   Ann.    Cas.    1915A    39,   47       3.  Note:  Ann.  Cas.  1913E  1292. 
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the  public  understanding.*  A  preparation,  sold  as  "food"  and  so 
labeled,  though  it  is  not  sold  as  a  feeding  stuff,  is  subject  to  regulation 
under  a  pure  food  statute  applying  to  all  "condimental  stock  foods, 
patented  and  proprietary  stock  foods,  claimed  to  possess  nutritive 
properties,  and  all  other  materials  intended  for  feeding  to  domestic 
animals."*  "Sausage"  is  defined  by  all  the  lexicographers  as  an 
article  of  food  composed  of  meat,  salt,  and  spices'  The  term  "syrup" 
has  an  accepted  meaning  aa  commonly  and  properly  understood  and 
applied  to  articles  of  food  for  table  use.  It  designates  articles  of  food 
which  are  in  common  use  aa  table  syrups,  such  as  maple,  sugar  cane, 
and  refiners'  syrup.' 

16,  Patented  Articles. — The  fact  that  an  article  of  food  is  produced 
under  a  process  protected  by  letters  patept  of  the  United  States  does 
not  prevent  it  from  coming  within  the  operation  of  laws  passed  in 
the  exercise  of  the  police  power  of  the  state.'  The  patent  laws  do  not 
give  to  inventors  the  right  to  disregard  laws  enacted  to  promote  the 
welfare  of  the  whole  people.  The  state  may  not  discriminate  against 
patented  articles  by  imposing  upon  their  sale  conditions  and  restric- 
tions not  placed  upon  the  sale  of  other  similar  articles;  but  the  sale 
of  all  articles  of  food  may  be  restricted,  regulated  or  forbidden,  when- 
ever the  public  good  requires  such  restrictian,  regulation  or  pro- 
hibition, irrespective  of  the  question  whether  patented  processes  enter 
into  their  manufacture.* 

17.  Hilk,  in  General. — ^The  importance  of  securing  to  the  com- 
munity at  large  cleanliness,  wholesomeness,  and  purity  in  milk,  has 
led  to  the  very  general  enactment  of  regulations  as  to  the  standard 
of  quality  of  milk  sold,  the  care  and  feeding  of  milch  cattle,  and  the 
sale  of  the  product.  And,  while  such  regulations  have  been  frequently 
assailed  upon  the  ground  that  they  deprive  the  dairyman  and  milk 
vender  of  their  property  without  due  process  of  law,  or  unjustly  dis- 
criminate against  them,  the  regulations  have  been  sustained  with 
practical  unanimity,  whether  made  by  the  state  through  the  operation 
of  a  general  statute,  or  by  the  municipal  council  through  local  ordi- 
nances.^*   It  needs  little  or  no  discussion  to  show  that  the  milk  busi- 

4.  Com.  V.  Pflaum,  236  Pa.  St.  294,  8.  Arbuckle  v.  Blackburn,  113  Fed. 
84  Atl.  842,  Ann.  Cas.  1913E  1287.  616,  51  C.  C.  A.  122,  65  L.R.A.  864; 

5.  Pratt  Food  Co.  v.  Bird,  148  Mich.  Palmer  v.  State,  39  Ohio  St.  236,  48 
631,  112  N.  W.  701, 118  A.  S.  R.  601.  Am.  Rep.  429. 

6.  Armour  v.  State  Dairy,  etc.,  9.  Pahner  v.  State,  39  Ohio  St.  236, 
Comr,  159  Mich.  1,  123  N.  W.  580,  48  Am.  Rep.  429. 

25  L.R.A.(N.S.)  616.  10.  New  York  v.  Van  De  Carr,  199 

7.  McDermott  v.  State,  143  Wis.  18,  U.  S.  552,  26  S.  Ct.  144,  50  U.  S. 
126  N.  W.  888,  21  Ann.  Cas.  1315,  (L.  ed.)  305;  St.  John  v.  New  York, 
reversed  on  another  point  228  IT.  S.  201  U.  S.  633,  26  S.  Ct.  554,  50  U.  S. 
115,  33  S.  Ct.  431,  57  U.  S.  (L.  ed.)  (L.  ed.)  896,  5  Ann.  Cas.  909  and 
754,  Ann.  Cas.  1915A  39,  47  L.R.A.  note;  Adams  v.  Milwankee,  228  U.  S. 
(N.S.)    984.  572,  33  S.  Ct  610,  67  U.  S.  (L.  ed.) 
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ness  is  one  which  particularly  falls  within  the  power  of  the  state  and 
its  municipalities  to  regulat*.**  It  is  a  matter  of  common  knowledge 
that  milk  is  a  necessary  food,  that  through  the  agency  of  impure 
milk  the  germs  of  many  diseases  are  disseminated,  and,  even  where 
there  is  an  absence  of  any  deleterious  impurity  of  the  germs  of  specific 
diseases,  adulterated  or  diluted  milk  is  not  wholesome  and  nutritious.** 
Milk  containing  vegetable  bacteria  such  as  colon  bacilli  and  strepto- 
cocci in  large  numbers,  due  to  direct  deposit  of  fecal  matter  in  the 
milk,  causing  destruction  of  the  sugar  in  the  milk  and  decomposition, 

971  and  note;  In  re  Hoffman,  155  190  Mo.  464,  89  S.  W.  611,  109  A. 
Cal.  114,  99  Pac.  517,  132'  A.  S.  R.  S.  R.  774,  4  Ann.  Gas.  112,  1  L.RA.. 
75;  Chicago  v.  Bowman  Dairy  Co.,  (N.S.)  918  and  note;  Si.  Louis  v. 
234  111.  294,  84  N.  E.  913,  123-  A.  S.  Schuler,  190  Mo.  524,  89  S.  W.  621, 
R.  100,  14  Ann.  Cas.  700,  17  L.R.A.  1  L.R.A.(N.S.)  928;  Littlefield  t. 
(N.  S.)  684;  Ritchie  v.  Wayman,  244  State,  42  Neb.  223,  60  N.  W.  724,  47 
111.  509,  91  N.  E.  695,  27  L.R.A.(N.S.)  A.  S.  R.  697,  28  L.R.A.  588;  State  t. 
994;  Koy  v.  Chicago,  263  111.  122, 104  CampbeU,  64  N.  H.  402,  13  Atl.  585, 
N.  E.  1104,  Ann.  Cas.  1915C  67;  10  A.  S.  R.  419;  People  v.  West,  106 
State  V.  Schlenker,  112  la.  642,  84  N.  Y.  293,  12  N.  E.  610,  60  Am. 
N.  W.  698,  84  A.  S.  R.  360,  51  Rep.  452;  People  v.  Vandecarr.  175 
L.R.A.  347;  Sanders  v.  Com.,  117  Ky.  N.  Y.  440,  67  N.  E.  913,  108  A.  S. 
1,  77  S.  W.  358,  111  A,  S.  R.  219,  R.  781;  People  v.  Department  <rf 
1  L.R.A.(N.S.)  932;  State  v.  Four-  Health,  189  N.  Y.  187,  82  N.  E.  187, 
cade,  45  La.  Ann.  717,  13  So.  187,  40  13  L.R.A. (N.S.)  894:  State  v.  Capi- 
A.  S.  R.  249;  State  v.  Dnpaquier,  46  tal  City  Dairy  Co.,  62  Ohio  St.  350, 
La.  Ann.  577,  15  So.  502,  49  A.  S.  R.  57  N.  E.  62.  57  L.R.A.  181;  State 
334,  26  L.R.A.  162;  Deems  v.  Balti-  v.  Smyth,  14  R.  I.  100,  51  Aiu.  Rep. 
more,  80  Md.  164,  30  Atl.  648,  45  A.  344  and  note;  Salt  Lake  Ciiy  v.  Howe, 
S.  R.  339,  26  L.B.A.  541;  State  v.  37  Utah  170,  106  Pac.  705,  Ann.  Cas. 
Broadbelt,  89  Md.  565,  43  Atl.  771,  1912C  189.  Compare,  State  v.  Smith, 
73  A.  S.  R.  201,  45  L.R.A.  433;  Com.  67  Conn.  541,  35  Atl.  506,  52  A.  S. 
V.  Waite,  11  Allen  (Mass.)  264,  87  R.  301. 
Am.  Dec.  711;  Com.  v.  Wheeler,  205  Note:  1  A.  S.  R.  649. 
Mass.  384,  91  N.  E.  415,  137  A.  S.  11.  St.  Louis  v,  Grafeman  Dairy 
R.  456,  18  Ann.  Cas.  319  and  note;  Co.,  190  Mo.  492,  88  a  W.  617,  1 
Com.  V.  Boston  White  Cross  Milk  Co.,  L.R.A.  (N.P  )  936. 
209  Mass.  30,  95  N.  E.  85,  Ann.  Cas.  The  municipal  r^puiation  may  take 
19123  386;  State  v.  Nelson,  66  Minn,  the  form  of  requiring  pastenrization. 
166.  68  N.  W.  1066,  61  A.  S.  R.  399,  Koy  v.  Chicago,  263  lU.  122, 104  N.  E. 
34  L.R.A.  318;  SUte  v.  descent  1104,  Ann.  Cas.  1915C  67. 
Creamery  Co.,  83  Minn.  284,  86  N.  As  to  licensing  sellers  of  milk,  see 
W.  107,  85  A.  S.  R.  464,  54  L.R.A.  supra,  par.  8. 

466;  Nelson  v.  Minneapolis,  112  Minn.  12.  State  v.  Broadbelt,  89  Md.  565, 
16,  127  N.  W.  445,  29  LJl.A.(N.S.)  43  Atl.  771,  73  A.  S.  E.  201,  45 
260 ;  State  V.  Bridgeraan,  etc.,  Co.,  117  L.R.A.  433;  St.  Louifl  v.  Grafeman 
Minn.  186,  134  N.  W.  496,  Ann.  Cas.  Dairy  Co.,  190  Mo.  492,  89  S.  W. 
T913D  41;  St.  Louis  v.  Grafeman  617,  1  L.R.A.(N.S.)  936;  St.  Louis  v. 
Dairy  Co.,  100  Mo.  492,  89  S.  W.  617,  Schuler,  190  Mo.  524,  89  S.  W.  621, 
1  L.R.A.(N.S.)  936  and  note;  St.  1  L.R.A.( N.S.)  928;  Norfolk  v.  Flynn, 
Louis  V.  Grafeman  Dairy  Co.,  190  Mo.  101  Va.  473,  44  S.  E.  717,  99  A.  S. 
507,  89  S.  W.  627,  1  L.R.A.(N.8.)  R,  918,  62  L.R.A.  77L 
926  and  note;  St.  Louis  t.  Liessing. 
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was  adulterated  within  the  meaning  of  the  federal  Pure  Food  Act.** 
An  ordinance  injposing  a  penalty  upon  persons  who  sell  or  offer  for 
sale  milk  or  cream  in  bottles  or  glass  jars  which  have  not  the  capacity 
thereof  indicated  thereon,  or  which  are  of  a  less  capacity  than  that 
indicated  thereon,  is  within  the  police  power  of  the  municipality,  and 
is  not  unconstitutional.  One  who,  at  the  time  such  ordinance  goes 
into  effect,  owns  bottles  the  use  of  which  the  ordinance  prohibits,  is 
not  deprived  of  his  property  without  due  process  of  law.**  An  ordi- 
nance to  license  and  regulate  the  sale  of  milk  and  cream,  to  provide 
for  the  inspection  thereof,  and  to  prescribe  penalties  to  prevent  the 
sale  and  distribution  of  any  but  pure,  wholesome  milk  and  cream,  and 
to  fix  the  minimum  limit  of  its  composition  and  defining  its  qualities, 
is  not  unconstitutional  on  the  ground  that  it  contains  more  than  one 
subject,  as  the  provisions  of  the  ordinance  are  germane  to  the  one  sub- 
ject of  regulating  the  sale  of  milk  and  cream." 

18.  Standards  of  Purity  of  Milk. — The  regulations  most  frequently 
tested  in  the  courts  are  those  establishing  an  arbitrary  standard  of 
quality  without  regard  to  the  question  of  adulteration  or  extraction, 
and  prohibiting,  under  penalty,  the  sale  of  milk  falling  below  the 
required  standard.  It  is  generally  agreed  that  state  legislatures  have 
power  to  fix  such  a  standard."  And  numerous  decisions  sustain  the 
right  of  cities  to  fix  a  reasonable  standard  of  purity  to  be  scientifically 
ascertained,  and  to  prohibit  the  sale  of  milk  of  the  quality  inferior  to 
that  required  by  such  municipal  standard.*'  The  statutes  of  the  char- 
acter under  consideration  tend  to  discourage  the  breeding  of  a  certain 
cla-ss  of  cattle  for  the  supply  of  the  milk  market.  The  difficulty  of 
guarding  against  the  adulteration  of  milk  may  have  influenced  legis- 
latures in  fixing  standards  of  richness.  Practically  it  makes  no  dif- 
ference wlietlier  milk  is  diluted  after  it  is  drawn  from  the  cow,  or 
whel,lior  it  is  made  watery  by  giving  her  such  food  as  will  produce 
milk  of  an  inferior  quality,  or  whether  the  dilution,  regarded  by  the 

13.  Dade  v.  United  States,  40  App.  Ann.  Cas.  1912B  386  (holding  that 
Cas.  (D.  C.)  94,  writ  of  certiorari  de-  a  statute  making  it  an  offense  to  sell 
nied  in  229  U.  S.  610,  33  S.  Ct.  771,  watered  milk  did  not  apply  to  concen- 
57  U.  S.  (L.  ed.)  1351.  trated  milk) ;  State  v.  Crescent  Cream- 

14.  Chicago  v.  Bowman  D^iry  Co.,  erv  Co.,  83  Minn.  284,  86  N.  W.  107, 
234  111.  294,  84  N.  E.  913,  123  A.  85  A.  S.  R.  464,  54  L.R.A.  466;  State 
8.  R.  100,  14  Ann.  Cas.  700  and  v.  Campbell,  64  N.  H.  402,  13  Atl. 
note,  17  L.R.A.(N.S.)  684.  585,  10  A.  S.  B.  419. 

15.  St.  Louis  V.  Liessing,  190  Mo.  17.  In  re  Hoffman,  155  Gal.  114, 
464,  89  S.  W.  611,  109  A.  S.  B.  774,  99  Pac.  517,  132  A.  S.  R.  75;  St. 
4  Ann.  Cas.  112,  1  L.R.A.(N.S.)  918.  Louis  v.   Liessing,  190   Mo.   464,  89 

16.  In  re  Hoffman,  155  Cal.  114,  S.  W.  611,  109  A.  S.  R.  774,  4  Ann. 
99  Pac.  517,  132  A.  S.  B.  75;  Com.  Cas.  112,  1  L.R.A.  (N.S.)  918  and 
V.  Wheeler,  205  Mass.  384,  91  N.  E.  note;  St.  Louis  v.  Grafeman  Dairy 
415,  137  A.  S.  R.  456,  18  Ann.  Cas.  Co.,  190  Mo.  507,  89  S.  W.  627,  1 
319:    Com.    v.    Boston    White    Cross  L.R.A.(N.S.)  926  and  note. 

Milk  Co.,  209  Mass.  30,  95  N.  E.  85. 
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legislature  as  excessive,  arises  from  the  nature  of  a  particular  animal 
or  a  particular  breed  of  cattle.  The  sale  of  such  miU:  to  unsuspecting 
consumers  for  a  price  in  excess  of  its  value  is  a  fraud  which  the  statutes 
are  designed  to  suppress.**  So  a  person  cannot  escape,  when  prose- 
cuted under  such  a  statute,  by  proving  that  the  milk,  as  given  by  his 
cows,  fell  below  such  standard,  though  they  were  fed  on  proper  food." 
And  this,  too,  notwithstanding  that  such  milk  may  be  used  without 
detriment  by  one  who  knows  all  about  it,  and  may  be  nutritious,  and 
under  certain  circumstances  beneficial  as  an  article  of  food.** 

19.  Tuberculin  Test. — ^The  authorities  are  agreed  that  the  sale  of 
milk  may  be  prohibited  unless  the  cows  from  which  it  is  drawn  have 
been  subjected  to  the  tuberculin  test.*  When  a  legislature  or  city 
council,  duly  authorized  thereto  by  legislative  grant,  determines  that 
the  tuberculin  test  of  cows  is  the  most  feasible  and  practicable  method 
of  insuring  a  pure  milk  supply,  there  is  involved  a  matter  of  legis- 
lative judgment  and  discretion,  and  necessarily  a  comparison  with 
other  methods  designed  to  secure  the  same  result,  including  the  theory 
of  pasteurization.  The  courts  cannot' make  this  comparison,  weigh 
the  feasibility  and  the  practicability  of  each,  and  substitute  their 
judgment  and  discretion  for  that  of  the  legislative  body  whose  deter- 
mination of  the  question  they  are  called  upon  to  review.' 

20.  Oleomargarine  or  Butter  Substitutes,  in  General. — Oleomargar 
rine  is  a  manufactured  product,  made  of  oleo  oil,  neutral  lard,  milk 
and  cream,  and  pure  butter,  although  pure  butter  is  not  used  in~  all 
grades.*  Conceding  that  the  manufacture  and  sale  of  oleomargarine 
are  based  upon  natural  right,  and  that  the  product,  when  properly 
made,  is  not  harmful,  but  is  a  wholesome  and  nutritious  food,  yet 
the  fact  that  it  may  easily  be  made  to  resemble  butter,  and  so  as  to  be 
harmful,  and  often  is  so  made  and  sold,  gives  a  state  undoubted 

.  authority  to  adopt  reasonable  regulations  to  insure  the  public  against 
resulting  fraud  and  injury.*  Accordingly  enactments  having  for 
their  object  the  regulation  of  the  manufacture  and  sale  of  substitutes 

18.  State  V.  Campbell,  64  N.  H.  402,  399,  34  L.R.A.  318;  Nelson  v.  Miime- 
13  Atl.  585, 10  A.  S.  R.  419.  apolis,  112  Minn.  16,  127  N.  W.  445, 

19.  Com.  V.  Wheeler,  205  Mass.  384,  29  L.R.A.(N.S.)  260. 

91  N.  £.  415,  137  A.  S.  R.  456,  18  2.  Nelson  v.  Minneapolis,  112  Minn. 

Ann.  Gas.  319;  State  v.  Campbell,  64  16,  127  N.  W.  445,  29  L.RA.(N.S.) 

N.  H.  402,  13  Atl.  585,  10  A.  S.  R.  260. 

419.  3.  State  t.  Armonr  Packing  Co.,  124 

20.  Com.  V.  Wheeler,  205  Mass.  384,  la.  323,  100  N.  W.  59,  2  Ann.  Gas. 
91  N.  E.  415,  137  A.  S.  R.  456,  18  448. 

Ann.  Gas.  319.  4.  People  v.  Freeman,  242  HI.  373, 

1.  Adams  v.  MUwankee,  228  U.  S.  90   N.   E.   366,  17  Ann.   Cas.   1098; 
572,  33  S.  Gt.  610,  57  TJ.  S.  (L.  ed.)    Butler  v.  Chambers,  36  Minn.  69,  30 
971   and   note;    State   v.   Nelson,    66  N.  W.  308,  1  A.  S.  R.  638. 
Minn.  166,  68  N.  W.  1066,  61  A.  S.  R.       Note:  85  A.  S.  R.  400. 
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for  butter,  have  been  Bustained  by  the  courts  of  last  resort.*  Such 
statutes  do  not  deprive  persons  of  their  liberty  or  property  without 
due  process  of  law.*  Nor  does  an  excise  on  artificially  colored  oleomar- 
garine infringe  the  constitutional  guaranty  of  due  process  of  law 
because  the  effect  of  the  tax  may  be  to  suppress  the  manufactiuv  of 
that  article.'  Dealers  in  oleomargarine  and  other  substitutes  for 
butter  have  no  vested  right  to  palm  off  their  products  on  purchasers 
who  ask  for  butter  as  the  genuine  article  they  are  seeking.* 

21.  Nature  of  Statutes  Affecting  Oleomargarine. — Some  of  the 
earlier  cases  held  that  a  state  statute  prohibiting  absolutely  the  manu- 
facture or  sale  of  oleomargarine  or  any  other  article  designed  to  take 
the  place  of  butter  or  cheese  produced  from  pure  unadulterated  milk 
or  cream  is  a  lawful  exercise  by  the  state  of  its  power  to  protect,  by 
police  regulations,  the  public  health.*    The  weight  of  authority,  how- 

6.  PoweU  V.  Pennsylvania,  127  U.  1913B  406  and  note,  40  L.R.A.(N.8.) 

S.  678,  8  S.  Ct.  992,  1257,  32  U.  S.  865;   Beha  v.  State,  67  Neb.  27,  93 

(L.  ed.)  253;  Walker  v.  Pennaylvania,  N.  W.  155,  2  Ann.  Cas.  846;  State 

127  U.  S.  699,  8  S.  Ct.  997,  32  U.  S.  v.  MarshaD,  64  N.  H.  549, 15  Atl.  210, 

(L.  ed.)  261:  United  States  v.  Eaton,  1  LJI.A.  61  and  note;  Ives  v.  South 

144  U.  S.  677,  12  S.  Ct.  764,  38  U.  S.  Bnfltalo   R.   Co.,  201   N.   Y.   271,   94 

(L.  ed.)   591;  Plumley  v.  Massachn-  N.  E.  431,  Ann.  Cas.  1912B  156,  34 

aetts,  155  U.  S.  461,  15  S.  Ct.  154,  LJI.A.  (N.S.)  162;  Com.  v.  MiUer,  131 

39  TJ.  S.  (L.  ed.)   223;  Capital  City  Pa.   St.   118,  18  AtL  938,   6  t.R.A. 

Dairy  Co.  v.  Ohio,  183  U.  S.  238,  22  633  and  note;  State  v.  Myers,  42  W. 

S.  Ct.  120,  46  U.  S.    (L.  ed.)   171;  Va.  822,  26  S.  E.  539,  57  A.  S.  R. 

McCrary  v.  United  States,  196  U.  S.  887,  35  LuRA.  844,  overruled  on  an- 

27,  24  S.  a.  769,  49  U.  S.  (L.  ed.)  other  point  by  State  v.  Bruce,  55  W. 

78, 1  Ann.  Cas.  561;  Schick  v.  United  Va.  384,  47  S.  E.  146. 

States,  195  U.  8.  65,  24  S.  Ct.  826,  Notes:  78  A.  S.  R.  243;  86  A.  8. 

49  U.  S.  (L.  ed.)  99, 1  Ann.  Cas.  585;  R.  401;  40  L.R.A.(N.S.)  879. 

-  Hammond   Packing   Co.  v.  Montena,  6.  McCrary  t.   United   Stetes,   195 

233  U.  S.  331,  34  S.  Ct  696,  58  U.  S.  U.   S.  27,  24  8.   Ct.  769,   49  U.   S. 

(L.  ed.)  985;  Territory  v.  O'Connor,  (L.  ed.)  78,  1  Ann.  Cas.  561. 

5  Dak.  397,  41  N.  W.  746,  3  L.R.A.  Note:  40  L.R.A.(N.S.)  879. 

355;  People  v.  Freeman,  242  111.  373,  7.  McCrary   v.   United   States,  196 

90  N.  E.  366,  17  Ann.  Caa.  1098  and  U.   S.   27,  24  8.   Ct,   769,  49  U.   S. 

note;  McFadden  v.  Blocker,  3  Indian  (L.  ed.)   78,  1  Ann.   Cas.  561.     See 

Ter.  224,  54  S.  W.  873,  58   L.R.A.  In  re  KoUock,  165  U.  S.  526,  17  S. 

894;   State  v.   Armour  Packing   Co.,  Ct.  444,  41  U.  S.  (L.  ed.)  813;  Cliff 

124  la.  323,  100  N.  W.  59,  2  Ann.  v.  United  Stetes,  195  U.  8.  159,  25 

'  Cas.  448  and  note;  State  v.  Durein,  S.  Ct.  1,  49  U.  S.  (L.  ed.)  139;  Mox- 

70  Kan.  1,  78  Pac.   152,  15  L.R.A.  ley  v.  Herts,  216  U.   S.  344,  30  S. 

(N.S.)  908;  State  v.  Rogers,  95  Me.  Ct.  305,  54  U.  S.  (L.  ed.)  510. 

94,  49   AtL  664,  85  A.   S.   R.   395;  8.  People  v.  Freeman,  242  HI.  373, 

Fox  V.  Stete,  89  Md.  381,  43  Atl.  776,  90  N.  E.  366,  17  Ann.  Cas.  1098. 

73  A.  S.  R.  193;   Com.  v.  Huntley,  9.  Powell  v.  Pennsylvania,  127  U.  S. 

156   Mass.   236,   30   N.   E.   1127,   15  678,  88   S.  Ct.  992,  1257,  32  U.   S. 

L.R.A.  839;  Bntler  v.  Chambers,  36  (L.   ed.)    253;   Powell  v.   Com.,  114 

Minn.  69,  30  N.  W.  308,  1  A.  S.  R.  Pa.  St.  265,  7  Atl.  913,  60  Am.  Rep. 

838  and  note;  Stete  v.  Hanson,  118  350. 

Minn.  85,  136  N.  W.  412,  Aim.  Cas.  Note:  2  Ann.  Cas.  452. 
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ever,  is  now  agaiust  this  position.*"  Some  cases  have  held  that  a 
state  statute  prohibiting  absolutelj'  the  manufacture  or  sale  of  oleomar- 
garine is  applicable  to  the  sale  of  oleomargarine  imported  from  another 
state,  and  that  it  is  not  unconstitutional  as  regulating  interstate  com- 
merce; **  but  it  is  now  established  that  it  is  an  unlawful  interference 
with  interstate  commerce  for  a  state  to  prohibit  absolutely  the  intro- 
duction of  oleomargarine  from  another  state  and  its  sale  in  the  orig- 
inal package  as  oleomargarine,  though  it  may  lawfully  enact  legis- 
lation designed  to  insure  the  purity  of  the  imported  product  and  to 
prevent  the  deceptive  sale  of  even  pure  oleomargarine  as  butter.*' 
So  a  statute  prohibiting  the  sale  of  oleomargarine  unless  it  is  colored 
pink  is  held  to  be,  in  effect,  prohibitory,  since  it  imposes  a  condition 
that  practically  prevents  all  sales.  Hence,  so  far  as  it  applies  to 
oleomargarine  imported  from  other  states,  it  is  deemed  unconstitu- 
tional.** But  there  is  no  recognition,  under  the  commerce  clause  of 
the  federal  constitution,  of  the  right  to  practice  a  fraud  upon  the 
public  in  the  sale  of  an  article  even  after  it  has  become  the  subject 
of  trade  in  different  parts  of  the  country.  If  a  statute  does  not  lay 
an  absolute  inhibition  on  the  sale  of  oleomargarine,  but  only  seeks 
to  promote  and  enforce  fair  dealing  and  suppress  deception  and  false 
pretenses,  by  compelling  the  sale  of  oleomargarine  for  what  it  really 
is  and  preventing  its  pale  for  what  it  is  not,  such  statute  is  within  the 
police  power  of  the  state,  and  is  not  unconstitutional  as  an  interference 
with  interstate  commerce.**  Some  of  the  states  have  adopted  regula- 
tions requiring  that  notice  be  given  to  the  consumer  of  the  character 
of  the  substance  he  is  buying  by  some  external  distinguishing  marks, 

10.  Northwestern  Mfg.  Co.  v.  Wavne  Notes:  85  A.  8.  R.  402;  2  Ann.  Caa. 
Cir.  Judge,  58  .Mich.  381,  25  N.  "W.   452. 

372,  55  Am.  Rep.  693;  State  v.  Han-  Aa  to  the  original  package  doctrine, 

son,  118  Minn.  85,  136  N.  W.  412,  see  Commerce,  vol.  5,  p.  709. 

Ann.  Gas.  1913E  405,  40  L.R.A.(N.S.)  IS.  Collins  v.  New  Hampshire,  171 

bOi');  People  v.  Marx,  99  N.  Y.  377,  U.   S.  30,  18   S.   Ct.   768,  43  U.   S. 

2  \.  E.  29,  52  Am.  Rep.  34.  (L.  ed.)  60. 

Notes:  50  Am.  Rep.  648;  85  A.  S.  In  State  v.  Myers,  42  W.  Va.  822, 

R.  402.  26  S.  E.  539,  57  A.  S.  R.  887,  35 

11.  Note:  2  Ann.  Cas.  452.  L.R.A.  844,  decided  before  the  queB- 
■  12.  Schollcnberger  v.  Pennsylvania,  tion  had  been  passed  on  by  the  sn- 
171  U.  S.  1,  18  S.  Ct.  757,  43  U.  S.  preme  court  of  the  United  States,  it 
(L.  ed.)  49;  Collins  v.  New  Hamp-  was  held  that  such  a  statute  was  eon- 
shirc,  171  U.  S.  30,  18  S.  Ct.  768,  stitutional,  but  this  decision  was  after- 
43  U.  S.  (L.  ed.)  60;  In  re  Gooch,  44  wards  overruled  by  State  v.  Braee,  55 
Fe.l.  276. 10  L.R.A.  830;  Fox  v.  State,  W.  Va.  384,  47  S.  E.  146. 

89  Md.  381,  43  Atl.  775,  73  A.  S.  R.  14.  Plumley  v.  Massachusetts,  155 
193;  State  v.  Myers,  42  W.  Va.  822,  U.  S.  461,  15  S.  Ct.  154,  39  U.  S. 
26  S.  E.  539,  57  A.  S.  R.  887,  35  (L.  ed.)  223;  Fox  v.  State,  89  Md. 
L.R.A.  844,  overruled  on  another  point  381,  43  Atl.  775,  73  A.  S.  R.  193; 
by  State  v.  Bruce,  55  AV.  Va.  384,  Com.  v.  Huntley,  156  Mass.  236,  30 
47  S.  E.  146.  N.  E.  1127,  15  L.R.A.  839. 
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instead  of  by  the  color  of  the  article.  These  acts  are  Leld  to  be 
constitutional.**  Provisions  of  law  relating  to  placards  upon  tubs  or 
packages  in  which  oleomargarine  is  exposed  for  sale  or  sold,  and  to 
wrappers  stamped  with  the  word  "oleomargarine,"  in  which  the  retail 
dealer  is  required  to  deliver  it  to  the  purchaser,  as  well  as  provisions 
forbidding  misleading  statements  on  labels,  and  those  requiring  the 
proprietors  of  hotels,  restaurants,  boarding  houses,  and  other  eating 
places  to  print  on  their  bills  of  fare  or  upon  large  placards  that  oleo- 
margarine is  used  in  place  of  butter,  are  well  designed  to  protect  both 
the  purchaser  and  the  consumer.**  A  statute  prohibiting  the  manu- 
facture and  sale  of  process  butter,  unless  marked  "renovated  butter," 
does  not,  in  its  application  to  foreign  products,  contravene  the  com- 
merce clause  of  the  federal  constitution.*'  Oleomargarine  whose  yel- 
low color  is  produced  by  the  employment,  as  an  ingredient,  of  butter 
which  itself  is  artificially  colored,  is  not  "free  from  artificial  colora- 
tion"' within  the  meaning  of  the  proviso  to  the  act  of  Congress  pre- 
scribing a  lower  rate  of  taxation  for  oleomargarine  not  so  colored, 
although  the  statute  treats  butter,  whether  artificially  colored  or  not,  as 
an  authorized  ingredient  of  oleomargarine.**  Under  a  statute  prohiljit- 
ing  the  manufacture  or  sale  of  any  article  not  produced  from  milk  or 
cream,  "in  imitation  or  semblance  of  or  designed  to  take  the  place  of 
butter,"  it  is  not  criminal  to  sell  a  substitute  for  •butter  unless  it  is 
in  imitation  or  semblance  thereof.**  There  is  a  sharp  conflict  of 
authority  as  to  wTiether  a  law  which  prohibits  the  manufacture  of 
oleomiu"garine  or  any  other  substance  colored  in  imitation  of  yellow 
butter  includes  within  its  prohibition  a  substance  to  which  no  foreign 
coloring  matter  has  been  added,  but  which,  because  of  the  very  nature 
of  the  in.gredients  themselves,  is  a  substance  which  is  similar  to  butter 
in  color. ^* 

22.  Bread. — A  state  legislature,  or  a  municipality  acting  under 
f=tate  authority,  has  the  right  to  regulate  the  manufacture  or  sale  of 
brond.*     The  making  and  seUing  of  bread,  particularly  in  cities 

15.  Hathaway     v.     McDonald,     27   People  v.  Axensberg,  105  N.  Y.  123, 
Wm^H.  ()59,  68  Pac.  376,  91  A.  S.  R.   11  N.  E.  277,  59  Am.  Rep.  483. 
88lt.  •  20.  State  v.  Annour  Packing   Co., 

Nute:  85  A.  S.  R.  401.  124  la.  323,  100  N.  W.  59,  2  Ann. 

16.  St.iie  V.  Hanson,  118  Minn.  85,  Cas.  448;  State  v.  Hanson,  118  Minn. 
136  N.  W.  412,  Ann.  Cas.  1913E  405,  85,  136  N.  W.  412,  Ann.  Cas.  1913K 
40  L.U.A.(N.S.)  865.  405  and  note,  40  L.R.A.(N.S.)   865; 

17.  llalhawav  v.  McDonald,  27  People  v.  Guiton,  210  N.  Y.  1,  103  N. 
Wsifh.  059,  68  Pac  376,  91  A.  S.  R.  E.  773,  L.R.A.1915A  757  and  note; 
889.  Meyer  v.  State,  134  Wis.  156,  114  N. 

18.  M.Crary  v.  United  States,  195  W.  501,  14  L.R.A.(N.S.)  1061  and 
D.   S.   27,   24   S.   Ct.  769,  49  U.    S.  note. 

(L.  ed.)  78,  1  Ann.  Cas.  561.  See  14  L.R.A.(N.S.)  1062  note. 

19.  I'eople  V.  Arensberg,  103  N.  Y.  1.  Schmidinger  v.  Chicago,  226  U. 
388,  8  \.  E.  736,  57  Am.  Rep.  741;   S.  578,  33  S.  Ct.  182,  57  U.  S.  (L.  ed.) 
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where  thousands  of  people  depend  upon  their  supply  of  this  necessary 
of  life  by  purchase  from  bakers,  is  obviously  one  of  the  trades  and 
callings  which  may  be  the  subject  of  police  regulation.'  Local  author- 
ities entrusted  with  the  regulation  of  such  matters  and  not  the  courts 
are  primarily  the  judges  of  the  necessities  of  local  situations  calling 
for  such  legislation,  and  the  courts  may  interfere  with  laws  or  ordi- 
nances passed  in  pursuance  of  the  police  power  only  where  they  are 
so  arbitrary  as  to  be  in  excess  of  any  reasonable  exercise  of  authority.' 
Laws  prescribing  standard  sizes  of  loaves  of  bread  and  prohibiting, 
with  minor  exceptions,  the  sale  of  other  sizes,  have  been  sustained 
in  the  courts  of  several  states.*  The  legislative  department  of  the 
state  has  the  power  to  authorize  a  municipality  to  enact  ordinances 
regulating  the  weight  and  price  of  bread,  prescribing  the  quality 
of  flour  to  be  used  in  the  making  thereof,  and  requiring  a  license 
from  persons  engaged  in  baking  bread  for  sale.'  An  ordinance 
passed  pursuant  to  such  delegated  authority  cannot  be  held  un- 
reasonable because  it  limits  loaves  to  specified  weights,  or  because 
it  does  not  permit  loaves  of  other  weights  to  be  made  for  sale  by 
special  contract,  or  because  it  can  be  complied  with  only  by  making 
the  loaves  of  greater  weights  than  those  specified  in  order  to  allow 
for  loss  of  weight  by  evaporation,  or  because  it  expressly  exempts  the 
sale  of  stale  bread,  from  its  provisions.*  The  wrapping  of  loaves  of 
bread  in  paper  when  exposed  for  sale  would  seem  to  be  the  most  feas- 
ible way  of  protecting  them  from  the  contamination  caused  by  hand- 
ling and  by  the  presence  of  dust  and  flies  and  perhaps  other  Aoxious 
insects ;  and  a  municipal  regulation  to  this  effect  is  valid.  The  mere 
fact  that  the  wrapping  is  attended  with  some  expense  does  not  prove 
that  the  rule  is  unreasonable.'    The  provision  of  an  ordinance  that 

364;  Ann.  Cas.  1914B  284.;  Chicago  S.  Schmidinger  r.  Chicago,  226  U. 
V.  Schmidinger,  243  111.  167,  90  N.  E.  S.  578,  33  S.  Ct.  182,  57  U.  S.  (L.  ed.) 
369,17Ann.  Cas.  614,44L.R.A.(N.S.)  3ii4,  Ann.  Cas.  1914B  284. 
632  and  note;  People  v.  Wagner,  86  4.  Schmidinger  v.  Chieago,  226  U. 
Mich.  594,  49  N.  W.  609,  24  A.  S.  R.  S.  578,  33  S.  Ct.  182, 57  U.  S.  (L.  ed.) 
141,  13  L.R.A.  286;  State  t.  Layton,  364,  Ann.  Cas.  1914B  284;  Mobil* 
160  Mo.  474,  61  S.  W.  171,  83  A.  v.  Yuille,  3  Ala.  137,  36  Am.  Dec.  441; 
S.  R.  487,  62  L.R.A.  163;  State  v.  Chicago  v-  Schmidinger,  243  111.  167, 
Normand,  76  N.  H.  541,  85  Atl.  899,  90  N.  E.  369,  17  Ann.  Cas.  614,  44 
.\nn.  Cas.  1913E  996.  L.R.A.(N.S.)  632;  People  v.  Wagner, 

2.  Schmidinger  v.  Chicago,  226  U.  86  Mich.  594,  49  N.  W.  609,  24  A. 
S.  578,  33  S.  Ct.  182,  57  U.  S.  (L.  ed.)    S.  R.  141, 13  L.R.A.  286. 
364,   Ann.   Cas.  1914B   284;   Chicago       5.  Mobile  v.  YoiJle,  3  Ala.  137,  36 
V.  Schmidinger,  243  111.  167,  90  N.  E.  Am.  Dec.  441. 

369,  17  Ann.  Cas.  614,  44  L.R.A.  «.  Chicago  v.  Schmidinger,  243  HI. 
(N.S.)  632  and  note;  People  v.  Wag-  167,  90  N.  E.  369,  17  Ann.  Cas.  614, 
ner,  86  Mich.  594,  49  N.  W.  609,  24  44  L.R.A.(N.S.)  632. 
A.  S.  R.  141,  13  L.R.A.  286;  State  7.  State  v.  Normand,  76  N.  H.  541, 
V.  Normand,  76  N.  H.  541,  85  Atl.  85  Atl.  899,  Ann.  Cas.  1913E  996. 
899,  Ann.  Cas.  1913E  996. 
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a  liibel  shall  be  placed  upon  each  loaf  of  bread,  stating  the  size  of  the 
loaf  and  the  name  of  the  manufacturer,  cannot  be  considered  so 
unreasonable  as  to  render  the  ordinance  void.'  When  there  is  a  sharp 
conflict  of  testimony  as  to  the  noxious  or  innocuous  character  of  alum 
linking  powders,  a  court  cannot  take  judicial  notice  that  these  powders 
are  a  jjcrfectly  innocuous  preparation,  and  cannot,  therefore,  declare 
that  the  legislature,  in  prohibiting  the  use  of  alum  in  bread,  tran- 
scended its  constitutional  authority.* 

23.  Meats. — Undoubtedly,  a  state  may  establish  regulations  for  the 
protection  of  its  people  against  the  sale  of  unwholesome  meats,  pro- 
vided such  regulations  do  not  conflict  with  the  powers  conferred  by 
the  constitution  upon  Congreps,  or  infringe  rights  granted  or  secured 
by  that  instrument.*'  It  is  generally  held  therefore  that  a  statute 
or  ordinance  which  has  for  its  purpose  the  regulation  of  sales  of  meat 
by  meat  dealers  or  butchers  is  valid  as  an  exercise  of  the  police  power, 
whether  the  regulation  is  restrictive  in  that  it  prohibits  sales  in  a 
certain  manner  and  in  certain  places  without  a  license,  or  whether  a 
license  foe  is  imposed  for  the  purpose  of  insuring  the  public  health 
by  securing  a  system  of  inspection.  In  all  ca.ses,  however,  the  regula- 
tion must  be  rea.sonable  and  must  not  be  discriminatory.**  While 
a  city  may  provide  by  ordinance  that  a  meat  dealer  shall  procure  a 
license  before  offering  meat  for  sale,  such  ordinance  must  be  applicable 
alike  to  all  parts  of  the  city.**  A  city  may  by  ordinance  provide  for 
the  establishment  and  regulation  of  meat  markets  and  may  prohibit 
the  sale  of  fresh  meats  at  retail  outside  of  specified  markets  before  a 
certain  hour  of  the  day.*'  An  ordinance  making  it  unlawful  to  sell 
fresh  pork  or  sausage  made  thereof  between  June  and  October  is 
unrea.sonable  and  void,  since  it  violates  the  inalienable  right  of  man 
to  procure  food.**    Again,  a  state  may  not,  under  the  guise  of  exert- 

8.  Chicago  v.  Sehmidinger,  243  111.  281,  8  So.  429,  10  L.R.A.  158.  See 
167,  90  N.  E.  369,  17  Ann.  Cas.  614,  also  Huesing  v.  Rock  Island,  128  III. 
4-1  L.R.A.(N.S.)  632.  465,  21  N.  E.  558,  15  A.  S.  R.  129; 

9.  State  V.  Layton,  160  Mo.  474,  61  Chicago  v.  Netcher,  183  111.  104,  55 
S.  W.  171,  83  A.  S.  R.  487,  62  L.R.A.  N.  E.  707,  75  A.  S.  R.  93,  48  L.R.A. 
1(J.{.  261;  New  Orleans  v.  Dubarry,  33  La. 

10.  Brimmer  v.  Rebman,  138  U.  S.  Ann.  481,  39  Am.  Rep.  273;  St.  Paul 
78,  11  S.  Ct.  213,  34  U.  S.  (L.  ed.)  v.  Laidler,  2  Minn.  190,  72  Am.  Dec. 
8(12.  89;  St.  Paul  v.  Colter,  12  Minn.  41, 

11.  Ilcnback  v.  State,  53  Ala.  523,  90  Am.  Dec.  278. 

25  Am.  Rop.  650;  E.x  parte  Bvrd,  84       Note:  Ann.  Cas.  1912B  512. 
Ala.  17,  4  So.  397,  5  A.  S.  R.  328;       12.  Note:    Ann.    Cas.    1912B    511. 
ri.'leim  V.  Dwyer,  64  Ark.  424,  42  S.  /im\  see  License. 
W.  1071,  62  A.  S.  R.  200,  39  L.R.A.       13.  Ex  parte  Byrd,  84  Ala.  17,  4 
•J66;  Tripf,'  v.  Dixon,  96  Ark.  199,  131   So.  397,  5  A.  S.  R.  328. 
S.  W.  6!'5,  Ann.  Cas.  1912B  509  and       Note:  Ann.  Cas.  1912B  510. 
note;  Jacksonville  v.  Ledwilh,    26  Fla.       14.  Helena  v.  Dwyer,  64  Ark.  424. 
1()3,  7  So.  885,  23  A.  S.  R.  558,  9  42  S.  W.  1071,  62  A.  S.  R.  206,  39 
L.1?.A.  69;  Atkins  v.  Phillips,  26  Pla.  L.R.A.  266. 
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ing  its  police  powers,  or  of  enacting  inspection  laws,  make  discrim- 
inations against  the  products  and  industries  of  some  of  the  states  in 
favor  of  the  products  and  industries  of  its  own  or  of  other  states.  A 
law  providing  for  the  inspection  of  animals  whose  meats  are  designed 
for  human  food  cannot  be  regarded  as  a  rightful  exertion  of  the  police 
powers  of  the  state,  if  the  inspection  prescribed  is  of  such  a  character, 
or  is  burdened  with  such  conditions,  as  will  prevent  altogether  the 
introduction  into  the  state  of  sound  meats,  the  product  of  animals 
slaughtered  in  other  states.^' 

24.  Vinegar. — A  food  substance  that  has  been  made  the  subject  of 
regulation  in  many  states  is  vinegar.  Statutes  and  ordinances  regulat- 
ing the  manufacture  and  sale  of  this  product,  like  the  enactments 
relating  to  other  articles  of  food,  have  in  most  instances  been  upheld 
as  an  appropriate  exercise  of  the  pohce  power.**  They  are  directed 
ordinarily  against  the  manufacture  and  sale  of  impure  or  adulterated, 
nnegars.*'  So  a  pure  food  statute  which  has  the  effect  to  prohibit  the 
mixture  of  distilled  vinegar  and  sugar  vinegar,  both  of  which  are 
wholesome  articles  of  food,  in  such  proportions  as  to  obtain  a  color 
similar  to  that  of  cider  vinegar,  has  been  held  not  to  be  so  unreason- 
able as  to  constitute  an  improper  exercise  of  the  police  power.** 
.Again,  a  statute  prohibiting  every  person  from  manufacturing  or 
keeping  for  sale  any  vinegar  containing  any  artificial  coloring  matter 
is  constitutional  and  enforceable  tb.ougb  the  coloring  is  harmless  and 
not  injurious  to  health,  and  tlje  vinegar  so  colored  is  in  all  respects 
equal  to  the  best  \-inegar  of  the  clas.*  which  it  is  colored  to  repre- 
sent, if  the  object  of  the  coloring  is  to  deceive  purchasers  into  believ- 
ing that  the  vinegar  was  of  this  latter  class.** 

IV.  Civil  Liability 

25.  Sales  of  Unwholesome  Food  in  General. — Persons  who  engage 
in  the  business  of  furnishing  food  for  consumption  by  man  are 
bound  to  exercise  care  and  prudence  ra«pecting  the  fitness  of  the 
ai'ticles  furnished,  and  they  may  be  held  liable  in  damagee  if,  by 
reason  of  any  negligence  on  their  part,  corrupt  or  unwholesome 
provisions  are  sold  and  persons  are  made  ill  thereby.***  The  propri- 
etor of  a  hotel,  restaurant  or  lunch  room,  or  eating  place,  la  bound 

15.  Minnesota  v.  Barber.  136  U.  S.  260  111.  554,  103  N.  E.  530,  49  L.RJL. 
31.3,  10  S.  Ct.  862,  34  U.  S.  (L.  ed.)    (N.S.)  1206. 

455.  19.  People  v.  Girard,  145  N.  Y.  105. 

16.  Note:  49  L.R.A.(N.S.)   1206.  39  N.  E.  823,  45  A.  S.  B.  595;  People 

17.  People  V.  William  Hennii.g  Co.^,  v.  Spencer,  201  N.  T.  105,  94  N.  E. 
260  111.  554,  103  N.  E.  530,  49  L.R.A.  614,  Ann.  Caa.  1912A  818. 

(N.S.)  1206  and  note;  People  v.  Qir-       20.  Malone  v.  Jones,  91  Kan.  815, 

ard,  145  N.  Y.  105,  39  N.  E.  823,  45  139  Pac.  387,  L.R.A.1915A  32S;  Dovle 

A.  S.  R.  505.  V,  Fuerst,  129  La.  838,  56  So.  906. 

18.  People  V.  William  Henning  Co..  Ann.    Gas.    1913B    1110,    40    L.R.A. 
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to  see  that  the  food  served  by  him  is  of  the  class  which  is  generally 
accepted  as  fit  for  ordinary  human  consumption,  and  he  must  use 
in  the  preparation  of  his  food  that  degree  of  care  which  the  law 
exacts  of  those  who  follow  his  occupation  for  a  livelihood.  The  law 
requires  that,  in  the  selection  and  cooking  of  food  for  his  custom- 
ers, he  shall  exercise  the  same  degree  of  care  which  a  reasonably 
prudent  man,  skilled  in  the  art  of  selecting  and  preparing  food  for 
human  consumption,  would  be  expected  to  exercise  in  the  selection 
and  preparation  of  food  for  his  own  private  table.  In  such  cases 
there  appears  to  be  no  implied  warranty.*  It  is  not  necessary  to 
aver  that  the  defendant  knew  of  the  injurious  quality.  It  is  suffi- 
cient if  it  appears  that  he  ought  to  have  known  of  it,  and  was  negli- 
gent in  furnishing  unwholesome  food,  by  reason  whereof  the  plaintiff 
was  injured.'  A  great  majority  of  the  cases  have  to  do  with  the 
furnishing  of  food  for  human  consumption,  but  there  seems  to  be 
no  reason  why  the  same  principle  should  not  be  applicable  in  the 
case  of  food  supplied  for  the  use  of  animals.  Where  a  person  sold 
hay  upon  which  had  been  spilled  white  lead  paint  he  was  held  liable 
for  the  death  of  an  animal  caused  by  eating  it.*  But  in  the  absence 
of  negligence  on  his  part  a  miller  is  not  liable  for  injury  to  cattle 
from  bran  into  which  pieces  of  metal  had  fallen.*  And  where  cotton 
seed  hulls  and  meal  are  purchased  for  cattle  food  at  an  oil  mill  and 
loaded  by  the  purchaser  into  his  wagon  with  a  fork  and  are  mixed 
in  small  quantities  at  each  feeding,  the  discovery  of  foreign  metallic 
substances  therein  is  equally  open  to  the  buyer  and  seller,  and  there 
is  no  liability  on  the  part  of  the  latter.* 

26.  Foundation  of  Liability — Warranty. — ^In  an  ordinary  sale  of 
goods  the  rule  of  caveat  emptor  applies,  unless  the  purchaser  exacts 

(N.   Y.)    480   and  note;   Emerson  T.  it  appears  to  threaten  serious  danger 

Brigbam,  10  Mass.  197,  6  Am.  Dec.  to  human  life  or  serious  detriment  to 

109 ;  Bishop  v.  Weber,  139  Mass.  411,  health.     Health  Dep't  v.  Purdon,  99 

1  N.  E.  154,  52  Am.  Rep.  715;  Farrell  N.  Y.  237,  1  N.  E.  687,  52  Am.  Rep. 

V.  Manhattan  Market  Co.,  198  Mass.  22. 

271,  84  N.  E.  481;  126  A.  S.  R.  436,  1.  Malone  v.  Jones,  91  Kan.  815, 

15  Ann.  Cas.  1076,  15  L.B.A.(N.S.)  139    Pao.    387,   LJI.A.1915A   328    (a 

884;     Crocker     v.     Baltimore     Dairy  ease  of  a  farmer  who  served  unwhole- 

Lunch  Co.,  214  Mass.  177,  100  N.  K  some  meat  to  a  laborer). 

1078,  Ann.  Cas.  1914B  884;  Craft  v.  For  a  full  discussion  of  this  subject 

Parker,  96  Mich.  245,  55  N.  W.  812,  see  Innkeepers. 

21  L.R.A.  139  and  note;  Neiman  v.  2.  Bishop  v.  Weber,  139  Mass.  411,, 

ChanncUene  Oil,  etc,  Co.,  112  Minn.  1  N.  E.  154,  52  Am.  Rep.  715. 

11,  127  N.  W.  394,  140  A.  S.  B.  458;  S.  French  v.  Vining,  102  Mass.  132, 

Yan  Bracklin  t.  Fonda,  12  Johns.  (N.  3  Am.  Rep.  440. 

Y.)  468,  7  Am.  Deo.  339;  Hunter  v.  4.  Lnkens  v.  Freinnd,  27  Kan.  664, 

State,  1  Head  (Tenn.)   160,  73  Am.  41  Am.  Rep.  429. 

Dee.  164.  6.  National  Cotton  Oil  Co.  v.  Young, 

Note:  73  Am.  Dec.  167,  170.  74  Ark.  144,  85  S.  W.  92,  109  A.  & 

The  sale  of  adulterated  teas  will  B.  71,  4  Ann.  Cas.  1123. 
■ot  be  restrained  by  injunction  unless 
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of  the  vendor  a  warranty.  Where,  however,  articles  of  food  aie 
purchased  froin  a  retail  dealer  for  immediate  consumptioD,  the  con- 
sequences resulting  from  the  purchase  of  an  unsound  article  may 
be  so  serious  and  may  prove  so  disastrous  to  the  health  and  life  of 
the  consumer  that  public  safety  demands,  according  to  the  assertion 
of  many  courts,  an  implied  warranty  on  the  part  of  the  vendor 
that  the  article  sold  is  sound  and  fit  for  the  use  for  which  it  is 
purchased.*  There  have  been  expressions  of  this  character  since 
the  earliest  times.  A  case  in  Year  Book  9  Hen.  VI  53,  may  be 
taken  as  an  example.  It  is  there  said:  "If  I  come  into  a  tavern 
to  eat,  and  he  gives  and  sells  to  me  beer  and  flesh  which  are  cor- 
rupt, by  which  I  am  put  into  a  great  sickness,  I  shall  have  against 
him  my  action  on  the  case  clearly,  even  although  he  made  no  guar- 
anty to  me."  The  principle  invoked  is  the  general  rule  of  the  law 
of  sales  which  declares  that  where  the  buyer  orders  goods  to  be  sup- 
plied, and  trusts  to  the  judgment  of  the  seller  to  select  those  which 
shall  be  applicable  to  the  purpose  for  which  they  are  ordered,  there 
is  an  implied  warranty  that  they  shall  be  reasonably  fit  for  that 
purpose.'  According  to  some  courts,  the  rule  that  in  a  sale  of 
articles  intended  for  food  there  is  an  implied  warranty  that  they  are 
wholesome  is  limited  to  a  sale  of  goods  for  human  food  and  does 
not  extend  to  a  sale  of  feedstuff  for  cattle ;  *  but  there  is  authority 
to  the  contrary.'  Again,  provisions  may  be  ordered  by  the  purchaser 
in  person  in  the  dealer's  shop,  in  such  a  way  that  it  is  made  known 
to  the  dealer  that  his  knowledge  and  skill  are  relied  on  to  supply 
wholesome  food,  and  if  they  are  so  ordered  he  is  liable  if  they 
are  not  fit  to  be  eaten;  but  if  the  provisions  are  selected  by  the 
buyer,  and  the  selection  is  not  left  to  the  judgment  and  skill  of  the 
dealer,  the  dealer  is  not  liable  (in  the  absence  of  knowledge  by  him 
that  the  provisions  are  unsound)  if  the  provisions  prove  to  be  not 
fit  for  food.**    The  rule  is  also  qualified  by  some  courts  in  this: 

6.  National  dotton  Oil  Co.  v.  Yonng,  v.  Parker,  96  Mich.  245,  55  N.  W.  812, 
74  Ark.  144,  85  S.  W.  92,  109  A.  S.  21  LJI.A.  139  and  note. 
R.  71,  4  Ann.   Cas.  1123  and  note;       Notes:  73  Am.  Deo.  167;  22  L.B.A. 
Nelson   v.    Armour   Packing    Co.,   76  195. 

Ark.  352,  90  S.  W.  288,  6  Ann.  Cas.  7.  Farrell  v.  Manhattan  Market  Co, 
237;  Parks  v.  C.  C.  Yost  Pie  Co.,  93  198  Mass.  271,  84  N.  E.  481,  126  A. 
Kan.  334,  144  Pac  202,  L.R.A.1915C  S.  R.  436, 15  Ann.  Cajs.  1076, 16  Lil.A. 
179;  Doyle  v.  Fuerst,  129  La.  838,  56    (N.S.)  884. 

So.  906,  Ann.  Cas.  1913B  1110  and  8.  National  Cotton  Oil  Co.  ▼.  Young, 
note,  40  L.RJl.(N.S.)  480;  Farrell  v.  74  Ark.  144,  85  S.  W.  92,  109  aTS. 
Manhattan  Market  Co.,  198  Mass.  271,  R.  71,  4  Ann.  Cas.  1123;  Lukens  v. 
84  N.  E.  481,  126  A.  S.  R.  436,  15  Freiund,  27  Kan.  664,  41  Am.  Rep. 
Ann.  Cas.  1076  and  note,  15  L.R.A.  429. 

(N.S.)  884  and  note;  Moses  v.  Mead,       Note:  15  I..RA.(N.S.)  886. 
1   Denio    (N.  Y.)   378,  43  Am.  Deo.       9.  Notes:    73    Am.    Dec.    168;    16 
676;  Van  Bracklin  V.  Fonda,  12  Johns.   L.R.A.(N.S.)  885. 
(N.  Y.)  468,  7  Am.  Dec.  339;  Craft      10.  Farrell    v.    Manhattan    Market 

1120 


Digitized  by 


Google 


11  B.  C.  L.  FOOD  $  26 

if  the  sale  is  made  by  one  who  is  not  a  dealer  and  there  is  no  implied 
term  or  condition  of  soundness  the  defendant  is  not  liable  unle.^s 
iie  knew  or  might  have  known  of  the  fact  that  the  food  sold  Avas 
not  fit  to  be  eatenJ*  In  order  to  recover  consequential  damages  for 
the  breach  of  an  implied  warranty  on  a  sale  of  food  it  is  not  neces- 
sary that  the  loss  or  injuries  sustained  should  have  been  contem- 
plated by  the  parties  when  the  sale  was  made.  The  measure  of 
damages  in  such  cases  is  the  estimated  loss  directly  and  naturally 
resulting,  in  the  ordinary  course  of  events,  from  the  breach  of  the 
implied  condition  or  warranty  that  the  provisions  sold  were  fit  for 
food.**  Some  courts  have  taken  the  view  that  when  a  vendor  of 
provisions  has  no  notice  of,  and  cannot,  by  the  exercise  of  reason- 
able or  ordinary  care,  a.«certain  the  unwholesome  or  unsound  condi- 
tion of  articles  sold  by  him,  he  is  not  to  be  held  liable  on  an  implied 
warranty.  Where  an  action  is  brought  to  recover  damages,  the  burden 
is  deemed  to  be  upon  the  person  bringing  the  action  to  establish  care- 
lessness or  negligence.  So  proof  by  one  injured  by  eating  unwhole- 
some food  at  a  public  restaurant,  of  the  fact  of  eating  the  food  and 
of  consequent  sickness,  is  held  not  to  be  sufficient  to  make  a  prima 
facie  case  in  his  favor  against  the  restaurant  keeper,  nor  to  shift  the 
burden  upon  the  latter  to  establish  Mue  care.*'  Where  there  is  a 
statutory  liability  imposed  upon  the  vendors  of  unwholesome  pro- 
visions, the  liability  of  such  persons  seems  to  rest  upon  the  statutory 
responsibility,  and  not  upon  an  implied  warranty.**  The  case  comas 
within  the  rule  that  where  a  statute  for  the  protection  or  benefit  of 
individuals  prohibits  a  person  from  doing  an  act,  or  imposes  a  duty 
upon  him  if  he  disobeys  the  prohibition  or  neglects  to  perform  the 
duty,  he  is  liable  to  those  for  whose  protection  the  statute  was  enacted 
for  damages  resulting  proximately  from  such  disobedience  or  neglect. 
Negligence  is  implied  from  a  violation  of  the  statute.*'  Ancient 
statutes  in  England  have  imposed  upon  "victualers,  butchers,  and 
other  common  dealers  in  victuals,"  both  a  civil  and  criminal  liabil- 
ity for  selling  unwholesome  food.** 

Co.,  198  Mass.  271,  84  N,  E,  481,  126  Pac.  633,  Ann.  Cas.  1915C  140  and 
A.  S.  R.  436,  15  Ann.  Cas.  1076,  15  note,  48  L.R.A.(N.S.)  213  and  note. 
L.R.A.(N.S.)  884.  13.  Sheflfer  v.  Willoughby,  163  111. 

11.  Giroux  V.   Stedman,  145  Mass.  518,  45  N.  E.  253,  54  A.  S.  R.  483, 
439,  14  N.  E.  538,  1  A.  S.  B.  472;  34  L.R.A.  464. 

Farrell  v.  Manhattan  Market  Co.,  198       14.  Meshbfsher  v.   Channellene  Oil 
Mass.  271,  84  N.  E.  481,  126  A.  S.  R.  etc.,  Co.,  107  Minn.  104,  119  N.  W. 
436,   15  Ann.   Cas.  1076,  15  L.R.A.  428.  131  A.  S.  R.  441. 
(N.S.)  884.  Note:  73  Am.  Dee.  171. 

Note:  73  Am.  Dec.  169, 170.  16.  Meshbesher  v.  Channellene  Oil, 

12.  Doyle  v.  Fuerst,  129  La.  838,  etc.,  Co.,  107  Minn.  104,  119  N.  W. 
56  So.  906,  Ann.  Caa.  1913B  1110  and  428,  131  A.  S.  R.  44L 

note,  40  L.R.A.(N.S.)  480.     And  see       16.  Note:  73  Am.  Dec  171. 
Mazetti  v.  Armour,  75  Wash.  622,  135 
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27.  Articles  Purchased  for  Resale,  Not  Consamption. — Blackatone 
lays  down  the  unqualified  doctrine  that  in  contracts  for  provisions 
it  is  always  implied  that  they  are  wholesome  (3  Black.  Com.  165) ; 
but  this  rule  has  not  received  the  approval  of  the  courts  either  in 
this  country  or  in  England,  and  has  not  been  applied  in  its  unquali- 
fied form.  The  cases  clearly  show  that  a  distinction  is  to  be  drawn 
between  a  sale  of  provisions  for  domestic  use,  and  one  where  the 
provisions  have  been  sold  as  merchandise,  or  for  resale.  While  it 
frequently  has  been  declared  that  in  all  sales  of  provisions  for  imme- 
diate domestic  use  there  is  an  implied  warranty  that  they  are  whole- 
some and  fit  for  use,  yet  it  is  generally  admitted  that  this  warranty 
extends  no  further,  and  does  not  cover  a  sale  of  provisions  for  any 
other  than  immediate  consumption.*'  In  selling  provisions  as  articles 
of  merchandise  which  the  buyer  does  not  intend  to  consume,  but  to 
sell  again,  the  doctrine  of  caveat  emptor  applies.  Such  sales  are 
usually  made  in  large  quantities,  and  with  less  opportunity  to  know 
the  actual  condition  of  the  goods  than  when  they  are  sold  by  retail. 
When  provisions  are  not  sold  for  immediate  consumption,  there  is 
no  more  reason  for  implying  a  warranty  of  soundness  than  there  is 
in  relation  to  sales  of  other  articles  of  merchandise.**  Thus  it  has 
been  held  that  in  the  sale  of  animals  by  a  farmer  to  retail  butchers, 
there  is  no  implied  warranty  that  they  are  fit  for  food,  although  he 
knows  that  they  buy  the  animals  for  the  purpose  of  cutting  up  for 
immediate  domestic  use."  There  may,  however,  it  has  been  decided, 
be  a  liability  in  such  cases  based  on  negligence,  and  the  sale  of 
poisonous  or  adulterated  cooking  oil  by  a  wholesale  dealer  is  prima 
facie  evidence  of  negligence  in  failing  to  ascertain  its  true  character 
although  the  package  was  properly  labeled  as  cotton  seed  oil.** 

28.  Provisions  Sold  in  Packages,  Cans,  etc. — In  the  case  of  articles 
of  food  sold  in  cans,  bottles,  and  sealed  packages,  some  of  the  ear- 
lier decisions  denied  the  right  of  the  consumer  to  recover  from  the 
manufacturer,  it  appearing  that  the  goods  were  purchased  through 

17.  Nelson  v.  Armour  Packing  Co.,  378,  43  Am.  Dec.  676. 

76  Ark.  352,  90  S.  W.  288,  6  Ann.  Notes:  73  Am.  Dec  166:  16  Ana. 

Cas.  237;  Farrell  v.  Manhattan  Market  Cas.  1083. 

Co.,  198  Mass.  271,  84  N.  E.  481,  126  As  to  the  doctrine  of  caveat  emptor, 

A.  S.  R.  436,  15  Ann.  Cas.  1076  and  see  Sales. 

note,  15  L.R.A.(N.S.)   884  and  note.  19.  Howard  v.  Emerson,  110  Mass. 

Compare  Bunch  v.  Weil,  72  Ark.  343,  320,   14  Am.    Rep.   608:    Hanson   v. 

80   S.  W.   582,  65   L.R.A.  80;   Nixa  Hartse,  70  Minn.  282,  73  N.  W.  163, 

Canning    Co.    v.    Lehmann-Hipgiuson  68   A.    S.   R.   527;   Warren   v.   Buck, 

<J  nicer  Co.,  70  Kan.  664,  70  Pac.  141,  71  Vt.  44,  42  Atl.  979,  76  A.  S    R 

70  L.R.A.  653.  754. 

Notes:  73  Am.  Dec.  165;  22  L.R.A.  20.  Neiman  v.  Channellene  Oil,  etc., 

195.  Co.,  112  Minn.  11, 127  N.  W.  394.  140 

And  see  conerallv,  Sales.  A.   S.   R.  458. 

18.  Moses  V.  Mead,  1  Denio  (N.  Y.) 
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the  medium  of  a  retafl  dealer.  Some  cases  based  this  conclusioD 
upon  the  rule  that  a  manufacturer  or  seller  is  not  Liable  to  those 
who  have  no  contractual  relations  with  him,  for  injuries  to  per- 
sons or  property  resulting  from  negligence  in  the  manufacture  or 
sale  of  the  articles  handled ;  whereas  other  courts  arrived  at  the  same 
result  on  the  ground  that  at  common  law,  upon  a  sale  of  food  or 
provisions,  by  a  manufacturer  to  a  dealer,  there  is  no  implied  war- 
ranty of  wholesomenees,  and  that,  assuming  a  different  rule  to  exist 
in  the  case  of  a  sale  by  such  dealer  to  a  consumer,  yet  the  consumer, 
in  the  absence  of  a  statute,  cannot  hold  the  manufacturer  or  original 
vendor  to  a  higher  degree  of  duty  than  that  cast  upon  him  by  common 
law  with  respect  to  his  own  vendee.*  A  great  majority  of  the  more 
recent  cases,  however,  hold  that  the  ultimate  consumer  of  products 
sold  in  cans  or  sealed  packages  may  bring  his  action  direct  against 
the  packer  or  manufacturer.'  Some  of  the  cases  hold  that  the  action 
is  for  breach  of  warranty; '  others  that  it  is  to  be  sustained  upon 
the  ground  of  negligence.*  A  few  courts  base  their  ruling  on  grounds 
of  general  public  policy  as  declared  in  the  pure  food  laws,  while 
others  say  that  the  liability  for  furnishing  provisions  which  endanger 
human  life  rests  upon  the  same  groxmds  as  the  manufacturing  of 
patent  or  proprietary  medicine."  When  the  manufacturer  puts  the 
goods  upon  the  market  in  this  form  he,  in  effect,  represents  to  each 
purchaser  that  the  contents  of  the  can  or  package  are  suited  to  the 
purpose  for  which  it  is  sold.  Under  these  circumstances,  the  fonda- 
mental  condition  upon  which  the  common  law  doctrine  of  caveat 
emptor  is  based  is  conspicuously  absent;  for  the  buyer  has  no  oppor- 
tunity to  look  out  for  himself.  And  when  he  thus  buys  and  eats 
the  contents  of  the  package,  relying  upon  the  assurance  of  the  manu- 
facturer that  they  are  fit  to  be  eaten,  it  seems  to  result  from  general 
and  fundamental  principles  that  he  has  a  right  to  insist  that  the 
manufacturer  shall  at  least  exercise  care  that  they  are  so  fit,  and 
are  not  unwholesome  and  poisonous.*    Where  the  manufacturer  i? 

1.  Notes:  19  LJl.A.(N.S.)  924;  48  135  Pae.  633,  Ann.  Caa.  1816C  140. 
LJl.A.(N.S,)   213.  48  L.E-A..(N.S,)  213, 

2.  Parks  v.  G.  C.  Tost  Pie  Co.,  93  4.  Tomlinson  v.  Armour,  75  N.  J. 
Kan.  334,  144  Pac  202,  L.R.A.1915C  L.  748,  70  Ati,  314,  19  LJl.A.(N.S.) 
179  (death  caused  by  eating  unwhole-  923. 

some  pie) ;  Meehbesher  v.  Channellene  5.  Meshbesher  v.  Chtuinellene  Oil, 
Oil,  etc.,  Co.,  107  Minn.  104,  119  N.  etc.,  Co.,  107  Minn.  104,  119  N.  W. 
W.  428,  131  A.  S.  B.  441;  Tomlinson  #28,  131  A.  S.  B.  441;  Mazetti  v. 
V.  Armour,  75  N.  J.  L.  748,  70  Atl.  Armour,  75  Wash.  622,  135  Pao.  633, 
314,  19  L.R.A.(N.S.)  923  and  note;  Ann.  Cas.  1915C  140,  48  L.E.A.(N.S.) 
Hazetti  t.  Armour,  76  Wash.  622,  135  213. 

Pae.  633,  Ann.  Caa.  1915C  140  and       6.  Tomlinson  v.  Armour,  75  N.  J. 
note,  48  L.R.A.(N.S.)  213  and  note.      L.  748,  70  AtL  314»  19  L.B.A.(N.S.V 
Note:  15  L.B.A.(N.S.)  885.  923. 

3.  Mazetti  v.  Armour,  76  Wash.  622, 
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held  to  warrant  his  products,  the  warranty  is  available  to  all  who  may 
be  damaged  by  reason  of  their  use  in  the  legitimate  channels  of  trade, 
and  a  restaurant  keeper  who  suffers  loss  in  reputation  and  business  by 
reason  of  serving  unwholesome  food  may  sue  the  manufacturer.' 
29.  Retailer's  Liability  for  Canned  or  Sealed  Provisions. — ^The 
early  rules  of  law  were  formulated  upon  the  theory  that  the  pro- 
vision dealer  and  the  victualer,  having  an  opportunity  to  observe 
and  inspect  the  appearance  and  quality  of  the  food  products  offered 
to  the  public,  were  accordingly  charged  with  knowledge  of  their 
imperfections.  But  no  knowledge  of  the  original  or  present  con- 
tents of  a  perfect  appearing  can  or  sealed  package  is  possible  in  the 
practical  use  of  such  products.  They  cannot  be  chemically  analyzed 
every  time  they  are  used.  Accordingly,  the  reason  for  the  rule  hav- 
ing ceased,  a  new  rule  should  be  applied  to  the  sale  and  use  of 
packed  goods  that  will  more  nearly  harmonize  with  what  is  rational 
and  just.'  While  there  is  authority  to  the  contrary,*  it  comports 
better  with  justice  to  hold  that  where  a  dealer  sells  to  his  customer 
an  article  in  the  original  package  in  which  it  is  put  up  by  the  manu- 
facturer, and  the  customer  knows  as  much  about  the  article  as  the 
dealer,  and  buys  it  without  any  representation  from  the  dealer  or 
reliance  upon  his  judgment,  knowing  that  there  has  been,  no  inspec- 
tion of  it  by  the  dealer,  there  is  no  implied  warranty,  although  the 
dealer  knows  that  the  customer  buys  it  for  food."  No  rule  of  law 
should  imply  a  warranty  of  that  which  it  is  imposedble  for  a  defend- 
ant to  know  by  the  exercise  of  any  skill,  industry  or  investigation, 
however  great.  In  other  words,  neither  law  nor  reason  should  require 
impossibilities.**  Accordingly,  it  has  been  held  that  a  retailer  of 
mill  feed  in  original  pcu:kages  is  not  liable  for  injury  to  the  cattle 
bf  a  customer  because  of  glass  in  the  food,  if  the  customer  did  not 
rely  on  the  retailer's  judgment  as  to  the  fitness  of  the  food,  and  he 
made  no  inspection  of  the  material  and  had  no  notice  of  its  unfitness.'* 
The  situation  of  the  retailer  and  consumer  of  packed  products  is 

7.  MaBetti  v.  Armonr,  75  Wash.  622,  L.  T.  N.  S.  799,  25  Times  L.  Rep. 
135  Pac  633,  Ann.  Gas.  1915C  140  454,  53  Sol.  J.  447,  16  Ann.  Gas.  492, 
«nd  note,  48  L.R.A.(N.S.)  213.  3  British  Rnl.  Gas.  182. 

So  a  manufacturer  has  been  held  Note:   Ann.   Gas.  1915C  143. 

liable,  on  the  ground  of  negligence,  to  10.  Walden  v.  Wheeler,  153  Ky.  181, 

a  retailer  for  loss  of  business  caused  by  154  8.  W.  1088,  44  L.R.A.(N.S.)  697; 

selling  poisonous  and  adulterated  oil  Bishop  v.  Weber,  139  Mass.  411,  1 

to  his  customers.    Neiman  v.  Ghannel-  N.  E.  154,  52  Am.  Rep.  715. 

lene  Oil,  etc.,  Co.,  112  Minn.  11,  127  Notes:  16  Ann.  Gas.  499;  Ann.  Gas. 

N.  W.  394,  140  A.  S.  R.  458.  1915G  143. 

8.  Bigelow  V.  Maine  Cent.  R.  Co,  11.  Bigelow  v.  Maine  Cent  R.  Co, 
110  Me.  105,  85  AtL  396,  43  L.R.A.  110  Me.  105,  85  AtL  396,  43  Lja.A. 
(N.S.)   627.  (N.S.)  627. 

9.  See  Jackson  ▼.  Watson  [1909]  12.  Walden  ▼.  Wheeler,  163  Ky.  181, 
a  K   B.  193.  78  L.  J.  K.  B.  587,  100  154  S.  W.  1088,  44  LJl-^(N.S.)  607. 
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property  govemed  by  the  rules  of  negligence  law.  The  retailer  owes 
to  tiie  consumer  the  duty  to  supply  goods  packed  by  reliable  manu- 
factureiB,  and  such  as  are  without  imperfections  that  may  be  dis- 
covered by  an  exercise  of  the  care,  skill  and  experience  of  dealen 
in  such  products  generally.  This  is  the  measure  of  the  retailer's 
duty  and  if  he  has  discharged  it  he  should  not  be  mulcted  in  dam- 
ages because  injuries  may  be  produced  by  unwholesomeness  of  the 
goods.  As  to  hidden  imperfections,  the  consumer  must  be  deemed 
to  have  relied  on  the  care  of  the  packer  or  manufacturer  or  the 
warranty  which  is  held  to  be  implied  by  the  latter. 

V.   PbNALTISS,  SBIZimBS  AND  FORFBITTJBBB 

30.  Penalties. — ^Food  laws  in  their  penal  aspects  are  governed  by 
the  general  rule  affecting  all  statutes,  and  their  scope  is  not  to  be 
extended  beyond  the  natural  meaning  of  the  words  employed.^*  The 
language  of  the  statute  must  be  examined  to  see  whether,  and  when, 
cumulative  penalties  are  permitted  in  proceedings  based  thereon. 
The  better  view  is  that  there  is  no  right  to  recover  them,  xmlees 
clearly  authorized.  The  theory  of  such  prosecutions  has  been  con- 
sidered to  be  to  administer  a  warning  not  to  continue  the  acts  com- 
plained of.  Generally,  the  purpose  of  the  legislature  frill  be  suffi- 
ciently subserved,  when  one  violation,  or  one  default,  is  recovered 
for,  which  shall  act  as  a  deterrent  upon  continuing  to  disregard 
the  statute.^*  But  under  a  statute  prescribing  a  penalty  "for  each 
violation"  of  provisions  relating  to  the  marking  of  adulterated  or 
imitation  vinegar  as  pure  cider  vinegar,  a  penalty  may  be  recovered 
for  each  barrel  of  vinegar  sold  or  kept  for  sale  as  "pure  cider  vine- 
gar" which  has  been  adulterated  by  the  adding  of  artificial  coloring 
matter,  although  the  barrels  were  sold  as  a  single  lot,  the  penalties 
being  cumulative.*' 

31.  Seizures  and  Forfeitures  Generally. — ^A  state  has  the  right,  in 
the  exercise  of  its  police  power,  to  provide  for  the  seizure  and  destiruc- 
tion  of  food  unfit  for  use.**  And  it  is  competent  for  Congress  in 
the  exercise  of  its  power  to  regulate  interstate  commerce  to  authorize 
the  confiscation  of  an  adulterated  food  product  shipped  in  interstate 
commerce,  after  it  has  reached  its  destination  and  while  it  remains 
in  the  original  and  unbroken  package  in  the  possession  of  the  con- 

13.  Com.  V.  Boston  White  Cross  lOS,  04  N.  E.  614,  Ann.  Gas.  1912A 
Milk  Co.,  209  Mass.  30,  95  N.  E.  85,  818. 

Ann.  Cas.  1912B  386.  16.  North   Ameriom    Gold    Storage 

14.  People  V.  Spencer,  201  N.  T.  Go.  v.  Chicago,  211  TJ.  8.  306,  29  S. 
105,  94  N.  E.  614,  Ann.  Cas.  1912A  Ct.  101,  53  U.  8.  (L.  e4)  196,  16 
818.     And  see  Psnalties.  Ann.  Gas.  276.    See  feseraUy,  SsABOa 

16.  People  T.   Speaeer,  201  N.  T.  Ain>  Smzun. 
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aignee.^'  In  the  exercise  of  its  police  power  a  dty  may  without  a 
warrant  seize  milk  for  the  purpose  of  examination  to  determine 
whether  it  conforms  to  the  requirements  of  a  municipal  ordinance.** 
So  in  states  where  a  particular  standard  is  fixed  by  law,  milk  offered 
for  sale  which  falls  below  such  standard,  may  be  seized  and  destroyed 
without  notice  to  the  owner,  and  such  act  constitutes  neither  the 
taking  of  property  without  compensation  or  without  due  process  of 
law.i*  Due  process  of  law  is  not  denied  by  the  seizure  and  destruc- 
tion by  municipal  officers  of  food  which  is  alleged  to  be  unfit  for 
human  consumption  without  giving  the  owner  or  custodian  thereof 
notice  or  an  opportunity  to  be  heard,  because  such  owner  or  custodian 
may  have  the  question  whether  such  food  is  actually  unfit  for  use 
determined  by  a  subsequent  judicial  proceeding.**  Nor  is  due  proc- 
ess of  law  denied  an  importer  of  teas  by  the  provision  of  the  federal 
tea  inspection  act,  so  as  to  render  unconstitutional  the  act  command- 
ing the  destruction  of  teas  not  exported  within  six  months  after 
their  final  rejection,  as  not  entitled  to  admission  into  the  United 
States  because  inferior  to  the  government  standards.^  If  one  section 
of  a  statute  provides  that  the  dairy  commissioner  may  seize  any 
article  whose  sale  is  prohibited  by  the  act,  and  another  section  pro- 
hibits the  manufacture  or  sale  of  process  butter  unless  plainly  marked, 
the  commissioner  may  seize  such  butter  when  kept  in  violation  of 
law.' 

32.  Basis  of  Power  to  Seize  and  Destroy. — If  the  question  whether 
or  not  an  article  of  food  which  is  daily  offered  for  sale  in  every  part  of 
a  large  city,  comes  up  to  the  standard  prescribed  by  statute  or  ordi- 
nance, must  be  determined  by  the  ordinary  process  of  judicial  investi- 
gation or  by  chemical  analysis,  it  would  be  impossible  to  prevent  the 
danger  to  the  public  health  necessarily  resulting  from  impurity  and 
unwholesomeness.  It  is  absolutely  necessary,  therefore,  that  the  city 
and  state  should  have  the  power  to  provide  for  inspection  of  such 
article  of  food  by  proper  means  and  instruments,  and  if,  upon  such 

17.  Hipolite    Egg    Co.    v.    United  260  and  note. 

SUtes,  220  U.  S.  46,  31  S.  Ct.  364,  Note:  1  L.B.A.(N.S.)  918. 

55  U.  S.  (L.  ed.)  364.  20.  North   American    Cold   Stonn 

Note:  21  Ann.  Caa.  1323.  Co.  v.  Chicago.  211  U.  S.  306,  29  8. 

18.  North    American   Cold   Storage  Ct.  101,  53  U.  8.   (L.  ed.)   195,  15 
Co.  V.  Chicago,  211  U.  8.  306,  29  8.  Ann.  Cas.  276  and  note. 

Ct.  101,  53  U.  8.  (L.  ed.)  195,  15  1.  Buttfield  v.  Strwiahan,  192  U.  8. 
Ann.  Cas.  276  and  note;  St.  Louis  v.  470,  24  S.  Ct  349,  48  U.  S.  (L. 
Lieasing,  190  Mo.  464,  89  8.  W.  611,  ed.)  525;  Buttfield  v.  Bidwell,  192  U. 
1U9  A.  8.  R.  774,  4  Ann.  Cas.  112,  S.  498,  24  8.  Ct.  356,  48  U.  8.  (L. 
1  L.R.A.(N.8.)  918.  ed.)  536;  Buttfield  v.  United  States, 

19.  Deems  v.  Baltimore,  80  Md.  164,  192  U.  S.  499,  24  S.  Ct.  356,  48  U. 
30  AU.  648,  45  A.  8.  R.  339,  26  L.R.A.  8.  (L.  ed.)  537. 

541 ;  Nelson  v.  Minneapolis,  112  Minn.  2.  Hathaway  v.  McDonald,  27  Wash. 
16,  127  N.  W.  445,  29  L.R.A.(N.S.)    659,  68  Pao.  376,  91  A.  S.  R.  889. 
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iospection,  it  shall  be  found  not  to  come  up  to  the  prescribed  standaid, 
to  direct  that  the  oflFending  thing  shall  be  destroyed.*  The  validity  of 
such  laws  is  eIbo  sustained  by  those  authorities  which  hold  valid  stat- 
utes authorizing  a  summary  destruction  of  property  used  in  express 
violation  of  law,  such  aa  nets  and  tackle  used  for  catching  fish 
out  of  season.  Wild  game  killed  out  of  season  may  be  seized  by 
the  public  authorities  and  destroyed,  or  otherwise  disposed  of.*  The 
fact  that  articles  which  have  become  unfit  for  human  consumption 
may  have  some  value  for  other  purposes  does  not  deprive  municipal 
authorities  of  the  right  of  seizing  and  destroying  such  articles  when 
they  are  kept  to  be  sold  as  food.* 

33.  Practice  under  Federal  Statute. — ^Themode  of  procedure  under 
the  Food  and  Drugs  Act  of  Congress  has  been  the  subject  of  not 
a  little  controversy.*  Under  the  federal  statute  giving  the  districft 
courts  jurisdiction  of  all  civil  causes  of  admiralty  and  maritime  juris- 
diction and  of  all  sdzures  on  land  and  on  waters  not  within  admir- 
alty and  maritime  jurisdiction,  it  has  been  uniformly  held  that 
the  district  court,  as  to  seizures  on  land,  proceeds  as  a  court  of  com- 
mon law,  with  trial  by  jury,  and  not  as  a  court  of  admiralty.  And 
this  is  the  practice  under  the  Food  and  Drugs  Act.  The  proceed- 
ings for  the  seizure  and  condemnation  of  food  which  is  impure  or 
adulterated  are  intended  by  Congress  to  be,  in  a  sense,  summary, 
and  yet  the  statute,  as  the  Supreme  Court  construes  it,  gives  the 
owner  a  right  to  a  hearing  in  a  court  of  record,  with  a  right  of 
review  upon  questions  of  law  by  writ  of  error  in  the  circuit  court 
of  appeals;  and,  where  more  than  one  thousand  dollars  is  involved, 
finally  in  the  Supreme  Court.  It  was  not  intended  to  liken  the 
proceedings  to  those  in  admiralty  beyond  the  seizure  of  the  prop- 
erty by  process  in  rem,  then  giving  the  case  the  character  of  a  law 
action,  with  trial  by  jury  if  demanded,  and  with  the  review  already 
obtaining  in  actions  at  law.  It  is  true  that,  if  the  action  is  tried 
in  the  district  court  without  a  jury,  the  circuit  court  of  appeals  is 
limited  to  a  consideration  of  such  questions  of  law  as  may  have  been 
presented  by  the  record  proper,  independently  of  the  special  findin<r. 
But  the  party  on  jury  trial  may  reserve  his  exceptions,  take  a  bill 
of  exceptions,  and  have  a  review  upon  writ  of  error.'    The  govem- 

3.  Deems  v.  Baltimore,  80  Md.  164,  101,  63  U.  S.  (L.  ed.)  195,  16  Aim. 
30  Atl.  648,  45  A.  S.  R.  339,  26  L.R.A.   Caa.  276. 

541;  Nelson  v.  Minneapolis,  112  Minn.  6.  Note:  21  Ann.  Caa.  1327  et  aeq. 
16,  127  N.  W.  445,  29  L.R.A.(N.8.)  7,  Campbell  v.  United  States,  224 
260.  And  see  generally,  Sbabch  and  IT.  S.  99,  32  S.  Ct.  398,  56  U.  S.  (L. 
Sbizdrx.  ed.)    684;   Foor  Hundred  &  Forty- 

4.  Nelson  v.  Minneapolis,  112  Minn.  Three  Cans  of  Frozen  Egg  Product 
16,  127  N.  W.  445,  29  L,R.A.(N.S.)  v.  United  States,  226  U.  S.  172,  33 
260.  S.   Ct.  50,  57  U.   S.    (L.  ed.)    174; 

6.  North  American  Cold  Storage  Co.  United  States  v.  Lexington  Mill,  etc., 
V.  Chicago,  211  U.  S.  306,  29  S.  Ct.   Co.,  232  U.   S.  399,  34  S.   Ct.   337, 
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ment,  when  proceeding  to  condemn  an  article  of  food  which  it  daima 
is  adulterated  because  it  contains  "any  added  poisonous  or  other  added 
deleterious  ingredient  which  may  render  such  article  injurious  to 
health,"  is  charged  with  the  burden  of  proving  that  the  added  poison- 
ous or  deleterious  substance  is  such  as  may  render  such  article  dan- 
gerous to  health.  Costs  in  personam  maybe  assessed  against  the 
claimant  in  the  proceeding  in  rem  under  the  Food  and  Drugs  Act 
to  confiscate  adulterated  articles  of  food,  the  subject  of  interstate 
commerce,  notwithstanding  the  provision  that  the  proceedings  shall 
conform  as  near  as  may  be  to  the  proceedings  in  admiralty.*  Where 
the  examination  of  specimens  of  food  or  drugs,  made  by  the  depart- 
ment of  agriculture,  shows  that  the  articles  are  adulterated  or  mis- 
branded,  the  parties  from  whom  the  specimens  were  obtained  are 
given  a  hearing  before  the  matter  is  certified  to  the  district  attorney 
by  the  secretary  of  agriculture.* 

VI.  Criuinax  Rb8ponsibii,itt 

34.  Generally. — ^The  sale  of  unwholesome  provisions  is  an  offenae 
indictable  at  common  law.**  So  it  was  an  indictable  offense  at 
common  law  to  mix  unwholesome  ingredients,  such  as  alum,  in  bread, 
or  to  mix  unwholesome  substances  in  anything  intended  for  the  food 
of  man.  And  there  is  an  ancient  statute  (51  Henry  III)  prohibit- 
ing the  sale  of  corrupted  wine,  contagious  or  unwholesome  flesh,  or 
fle»h  that  is  bought  of  a  Jew.^*  But  it  is  well  settled  that  there  are 
no  conmion  law  offenses  against  the  United  States.^'  The  general 
rule  is  that  criminal  statutes  must  be  strictly  construed  to  avoid  the 
creation  of  penalties  by  construction,  but  such  reasonable  view  must 
be  taken  of  pure  food  statutes  as  will  effectuate  the  manifest  intent 
and  purpose  of  the  lawmakers.^* 

35.  Knowledge,  Intent. — ^If  provisions  sold  for  consumption  are 
unsound,  and  the  seller,  or  those  employed  by  him  in  preparing  them 
for  market,  might  have  known  it  by  the  exercise  of  ordinary  care 
and  diligence,  the  principal  is  criminally  responsible  under  the  com- 

58  U.  S.   (L.  ed.)   658,  L3.AJ.916B  H.  203,  29  Am.  Dec.  646;  State  t. 

774.  Smith,  10  N.  C.  378, 14  Am.  Dee.  594; 

8.  Hipolite  Egg  Co.  t.  United  States,  Hunter  v.  State,  1  Head  (Tenn.)  160, 
220  ^.  S.  45,  31  S.  Ct.  364,  55  U.  73  Am.  Dee.  164  and  note. 

S.  (L.  ed.)  364.  11.  State  v.  Schknker,  112  la.  642, 

9.  United  Statea  ▼.  Morgan,  222  U.  84  N.  W.  698,  84  A.  S.  R.  360,  51 
8.  274,  32  S.  Ct.  81,  56  U.  S.  (L.  ed.)    LJI.A.  347. 

198;    Four   Hundred   ft   Forty-Three       Note:  73  Am.  Dee;  174. 
Cans  of  Frozen  Egg  Product  v.  United       12.  United  States  v.  Eaton,  144  U. 

States,  228  U.  S.  172,  33  S.  Ct.  50,  8.  677,  12  S.  Ct  764,  36  U.  S.  (L. 

57  U.  S.  (L.  ed.)  174.  ed.)  591.    See  CoiofOH  Law,  vol.  6, 

10.  State  V.  Schlenker,  112  la.  642,  p.  820. 

84  N.  W.  698,  84  A.  S.  R.  360,  51  IS.  Oroff  v.  State,  171  lad.  647,  86 
LAJL  347;  StaU  v.  Bnekman,  8  N.   N.  B.  769,  17  Au.  Cm.  133. 
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mon  law  whether  in  point  of  fact  he  knew  it  or  not  But  not  so  if 
the  defendant  did  not  know  it,  and  could  not  have  known  it  by 
ordinary  and  proper  prudence  and  care.**  But  under  the  pure  food 
statutes  the  offense  of  selling  adulterated  or  misbranded  food  belongs 
to  that  class  of  offenses  in  which  knowledge  or  guilty  intent  is  imma-  • 
terial,  and  need  not  be  shown  in  order  to  justify  a  conviction.^' 
It  is  the  act  itself,  not  the  intent,  that  determines  the  guilt;  the 
actual  harm  to  the  public  is  the  same  in  one  case  as  in  the  other. 
The  distribution  of  impure  or  adulterated  food  for  consumption  is 
an  act  perilous  to  human  life  and  health — henfie,  a  dangerous  act — 
and  cannot  be  made  innocent  and  harmless  by  the  want  of  knowl- 
edge or  the  good  faith  of  the  seller.^*  Thus  under  a  statute  prohibit- 
ing the  sale  of  oleomargarine,  imposing  a  penalty  for  its  violation, 
and  containing  no  implication  that  the  prohibited  act  must  be  done 
knowingly  or  wilfully,  ignorance  of  the  real  nature  of  the  article 
sold  will  not  constitute  a  defense  for  a  violation  of  the  statute.*' 
Again,  ignorance  on  the  part  of  a  waiter  at  a  lunch  counter  that 
material  furnished  by  him  as  butter  is  in  fact  oleomargarine  will  not 
absolve  him  from  liability  to  punishment  under  a  statute  providing 
for  punishment  of  anyone  who  furnishes  oleomargarine  for  butter 
without  first  informing  the  customer  of  the  fact.**  The  intent  to 
evade  the  regulation  fixing  a  standard  of  quality  of  milk  is  no  part 
of  the  offense,  and  a  dealer  is  guilty  though  he  sells  the  milk  exactly 
ee  drawn  from  the  cows,  when  it  falls  below  the  required  standard.** 
The  intent  to  sell  a  prohibited  article  of  merchandise  may  be  inferred 
prima  facie  from  the  keeping  of  it  in  stock.** 

14.  Hunter  v.  State,  1  Head  (Tenn.)  842,   Ann.   Caa.   1913E   1287;   Welch 

160,  73  Am.  Dec.  164  and  note.    See  v.  State,  145  Wis.  86,  129  N.  W.  666, 

Cbiminal  Law,  vol.  8,  p.  62.      '  32  LJl_A..(N.S.)  746  and  note. 

16.  Grofl  V.  Stirte,  171  Ind.  547,  85  Note:  73  Am.  Deo.  174. 

K.  E.  769,  17  Ann.  Caa.  133;  State  16.  Qrofl  y.  State,  171  Ind.  547,  86 

V.  Schlenker,  112  la.  642,  84  N.  W.  N.  E.  769,  17  Ann.  Cas.  133;  State 

698,  84  A.  S.  R.  360,  51  L.R.A.  347;  v.  Ryan,  70  N.  H.  196,  46  AtL  «L 

State  ▼.  R(«ei8,  95  Me.  94,  49  Atl.  86  A.  S.  R.  629;  Welch  v.  State,  146 

564,  86  A.  S.  R.  395;  Fox  v.  Stete,  Wis.  86,  129  N.  W.  656,  32  LJI.A. 

94  Md;  143,  50  Atl.  700,  89  A.  S.  R.  (N.S.)  746. 

419:  Com.  v.  Wheeler,  205  Mass.  384,  17.  State  r.  Masrer,  255  Mo.  152, 

91  N.  E.  415,  137  A.  S.  R.  466,  18  164  S..W.  551,  Ann.  Cas.  1915C  178; 

Ann.  Caa.  319;  People  v.  Snowbeiger,  Com.  v.  Weiss,  139  Pa.  St.  247,  21 

113  Mich.  86,  71  N.  W.  497,  67  A.  S.  Atl.  10,  23  A.  S.  R.  182,  11  LJI.A. 

E.  449;  State  v.  Maurer,  255  Mo.  152  530. 

164  S.  W.  551,  Ann.  Cas.  1915C  178;  18.  Welch  v.  State,  146  Wis.  88, 129 

People  V.  West,  106  N.  Y.  293,  12  N.  N.  W.  656,  32  L.R.A.(N.8.)  746. 

E.  610,  60  Am.  Rep.  452;  Com.  v.  19.  Note:  1  LJl.A.(N.S.)  918. 

Weias,  139  Pa.  St.  247,  21  Atl.  10,  20.  State  v.  Dunbar,  13  Ore.  601, 11 

23  A.  S.  R.  182, 11  L.R.A.  530;  Com.  Pac.  298,  67  Am.  Rep.  33. 
V.  Pflanm,  236  Pa.  St.  294,  84  Atl. 
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36.  Persons  Resfonsible:  Sales  by  Agents. — ^It  is  held  in  some 
juriadictions  that  an  employer  is  criminally  liable  for  a  violation 
of  a  pure  food  law  by  bia  employee,  even  (hough  the  violation  occurs 
during  the  absence  of  the  employer  and  contrary  to  his  instructioDia.* 
.Thus  where  a  statute  provides  that  no  one  shall  sell  food  which  is 
adulterated  or  below  a  standard  quality,  the  fact  that  a  sale  of  the 
prohibited  article  is  made  by  a  servant  or  agent  of  the  person  accused 
does  not  free  the  latter  from  liability  for  the  violation  of  the  act.* 
Cases  like  this  are  founded  largely  upon  the  principle  that  he  who 
voluntarily  deals  in  perilous  articles  must  be  cautious  how  he  deals.* 
According  to  the  rule  recognized  in  most  jurisdictions  where  a  statute 
requires  a  license  as  a  prerequisite  to  engaging  in  a  specified  business, 
an  agent  is  personally  liable  for  the  penalties  imposed  by  the  statute 
on  persons  engaging  in  such  business,  pursuit  or  employment,  with- 
out first  having'  obtained  a  license.^  In  some  cases,  however,  it  has 
been  held  that  an  agent  conducting  a  business  other  than  the  liquor 
business,  without  the  license  required  by  statute,  ia  not  personally 
liable  for  (he  penalties  imposed  by  the  statute  on  all  such  persons 
as  shall  engage  in  such  business,  trade  or  employment.*  A  waiter 
in  charge  of  a  lunch  counter  who  makes  requisitions  for  suppHes 
needed,  and  fills  the  orders  of  patrons  from  materials  received,  fur- 
nishes such  material  to  them  within  the  meaning  of  a  statute  provid- 
ing for  the  punishment  of  one  who  furnishes  oleomargcuine  instead 
of  butter.*  Where  the  act  complained  of  has  been  performed  as 
part  of  the  duty  of  a  federal  officer,  in  and  by  virtue  of  valid  federal 
authority,  the  prosecution  should  be  quashed,  for  the  defendant  in 
the  performance  of  his  duty  is  not  subject  to  the  direction  or  control 
of  the  state.  The  reason  is  that  the  federal  officer  proceeded  against 
in  the  courts  of  the  state  might,  upon  conviction,  be  imprisoned  as 
a  means  of  enforcing  the  sentence  of  a  fine,  and  thus  the  operations 
of  the  federal  government  might  in  the  ineantime  be -obstructed. 
Accordingly,  a  governor  of  a  soldiers'  home  whidi  is  under  the  sole 
jurisdiction  of  Congress  is  not  subject  to  the  state  law  concerning 
the  use  of  oleomargarine,  when  he  furnishes  that  article  to  the  inmates 
of  the  home  as  part  of  the  rations  furnished  for  them  under  appro- 
priations made  by  Congress  therefor.' 

1.  QroflE  V.  State,  171  Ind.  547,  85  N.  E.  769,  17  Ann.  Cas.  133. 

N,  E.  769, 17  Ann.  Cas.  133  and  note;  4.  Hardin  v.  Radford,  112  Va.  547, 

Hunter  v.  SUte,  1  Head  (Tenn.)  160,  72  S.  E.  101,  Ann.  Cas.  1913B   858 

73  Ahl  Dee.  164.  and  note. 

Notes:  41  L.B.A.  656;  13  Ann.  Gas.  5.  Note:  Ann.  Cas.  1913B  861. 

708.  6.  Welch  v.  State,  145  Wis.  86,  12» 

See  generally,  INTOXIOATINO  Liquors.  N.  W.  656,  32  L.R.A.(N£.)  746. 

2.  Grofl  V.  State,  171  Ind.  547,  85  7.  Ohio  v.  Thomas,  173  U.  B.  27«, 
N.  E.  769,  17  Ann.  Caa.  133  and  note.  19  S.  Ct  453,  43  TJ.  S.  (L.  ed.)  899. 

S.  GrofP  v.  State,  171  Ind.  647,  85 
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37.  Sales  to  Dealers  Not  Consumers.— And  so  it  has  been  held  that 
the  offense  of  selling  an  unwholesome  article  to  be  eaten  and  used  ta 
food,  ia  committed  as  well  by  selling  it  to  wholesale  dealers,  as  mer- 
chandise to  be  resold  by  them,  as  by  selling  directly  to  the  consumer. 
The  purpose  of  the  law  is  to  prevent  the  injury;  and  the  gist  of  the 
crime  is  the  commission  of  the  injury,  without  regard  to  the  particular 
persons  against  whom  the  act  is  directed.  To  protect  the  health  of 
citizens  is  as  much  the  duty  of  the  state  as  ip  protect  their  limbs  or 
their  lives  from  the  acts  of  wrongdoers.* 

38.  Procednre  Generally. — A  federal  court  has  no  jurisdiction  of 
a  suit  to  enjoin  a  state  food  commissioner  from  proceeding  to  enforce 
a  pure  food  statute  of  the  state  by  criminal  prosecutions,  as  he  is 
required  to  do  by  the  statute,  on  the  ground  that  he  has  erroneously 
construed  the  statute  to  include  matters  not  within  it*  A  provision 
of  a  pure  food  law  imposing  the  duty  to  enforce  it  upon  the  state 
board  of  health  does  not  exclude  individuals  from  making- complaint 
of  an  offender.^*  Under  the  Pure  Food  and  Drugs  Act  of  Congress 
not  only  a  manufacturer,  but  any  dealer  shipping  adulterated  or 
misbranded  goods  in  interstate  commerce,  is  guilty  of  a  misdemeanor. 
The  constitutional  provision  that  "the  trial  of  all  crimes,  except  in 
cases  of  impeachment,  shall  be  by  jury,"  does  not  include  such  petty 
offenses  as  violations  of  food  laws  and  there  is  no  rule  of  public 
policy  requiring  a  jury  in  such  cases.^*  Prosecutions  for  violation 
of  municipal  food  ordinances  are  generally  without  a  jury.** 

39.  Indictment  or  Information. — In  prosecutions  for  violation  of 
food  laws,  if  the  indictment  or  information  charges  the  offense  in 
the  language  of  the  statute,  it  will  be  sufficient*'  The  general  rule 
applies  in  these  as  in  other  cases  that  an  indictment,  especially  when 
the  offense  is  a  misdemeanor,  charging  the  facts  constituting  the 
crime,  in  the  words  of  the  statute,  and  containing  averments  as  to 
time,  place,  person  and  other  circumstances  to  identify  the  particular 
transaction,  is  good  as  a  pleading  and  justifies  putting  the  defendant 
on  trial.**  If  a  statute  makes  it  criminal  for  a  person  to  sell,  or 
offer  for  sale,  oleomargarine  to  one  who  asks  for  butter,  an  indict- 
ment for  selling  need  not  state  that  the  sale  was  fraudulently  made, 

9.  People  v.  Parker,  38  N.  T.  86,  717,  13  So.  187,  40  A.  S.  B.  249. 

97  Am.  Dec.  774.  18.  State  v.  Snow,  81  la.  642,  47 

9.  Axbuckle  v.  Blackbnm,  113  Fed.  N.  W.  77,  11  L.K.A.  355;  Fox  t. 
616,  51  C.  C.  A.  122,  65  L.R.A.  864.  State,  89  Md.  281,  43  Atl.  775,  73 

10.  Isenhonr  v.  State,  157  Ind.  617,  A.  S.  B.  193;  State  v.  Maorer,  255 
62  N.  E.  40,  87  A.  S.  B.  228.  Mo.  152,  161  S.  W.  551,  Ann.   Cas. 

11.  Schick  V.  United  States,  195  U.  1915C  178;  People  v.  West,  106  N. 
S.  65,  24  S.  Ct  826,  49  U.  S.  (L.  Y.  293, 12  N.  E.  610,  60  Am.  Rep.  452. 
ed.)  99,  1  Ann.  Cas.  796;  State  v.  See  Indictments  and  Informations. 
Fonrcade,  45  La.  Ann.  717,  13  So.  14.  People  t.  Wast,  106  N.  Y.  293, 
187,  40  A.  S.  B.  249.  12  K.  E.  610,  60  Am.  Rep.  452. 

12.  State  T.  Fonrcade,  45  La.  Ann. 
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or  that  the  seller  knew  that  the  article  was  not  butter.**  An  affidavit 
charging  one  with  having  the  possession  of  adulterated  milk  need 
not  allege  that  it  was  adulterated  by  him,**  But  an  indictment  charg- 
ing the  manufacture  and  offer  for  sale  of  an  adulterated  article  of 
food  must  allege  the  article  with  which  it  is  adulterated,  under  a 
statute  which  makes  any  article  of  food  criminally  adulterated  "if 
any  substance  or  substances  has  or  have  been  mixed  with  it  so  as  to 
reduce  or  lower  or  injuriously  aflfect  its  quality  or  strength,  or  if 
any  inferior  or  cheaper  substance  or  substances  have  been  substituted 
wholly  or  in  part  for  the  article."  *'  However,  an  affidavit  charging 
that  the  defendant  "had  in  his  possession,  with  intent  to  sell  the 
same,  one  pint  of  milk  then  and  there  adulterated  with  a  certain 
substance  injurious  to  health,  to  wit,  formaldehyde,"  is  not  bad  for 
want  of  an  allegation  that  formaldehyde  is  either  poisonous  or  inju- 
rious to  health.** 

40.  Eviaence. — If  one  is  found  in  the  possession  of  adulterated 
food,  under  circumstances  from  which  it  may  be  inferred  that  iht 
adulteration  is  recent,  it  is  incumbent  on  him,  in  a  prosecution  there- 
for, to  show  that  the  adulteration  was  without  his  knowledge.** 
Where  an  indictment  charges  that  the  defendant  kept  and  offered 
for  sale  impure  and  deleterious  oleomargarine  made  in  part  out  of 
acids  and  other  deleterious  substances,  testimony  is  insufficient  and 
is  properly  excluded  which  is  offered  to  prove  merely  that  the  oleo- 
margarine in  question  was  an  article  of  commerce  in  semblance  and 
imitation  of  natural  butter,  that  it  was  manufactured  in  another  state 
out  of  animal  fats  and  vegetable  oils,  and  that  it  was  not  sold  as  butter, 
but  as  oleomargarine.*"  A  statute  may  authorize  an  analysis  to  b« 
made  of  food  which  is  claimed  to  be  adulterated,  and  the  result  of  such 
analysis  to  be  given  in  evidence,  though  the  article  analyzed  may 
have  been,  in  the  meantime,  destroyed.*  So  a  certificate  of  the  result 
of  an  analysis  by  a  sworn  inspector,  appointed  under  the  statute, 
is  admissible  in  evidence  provided  he  also  testifies  at  the  trial  to 
the  same  facts  which  are  stated  therein ;  and  in  such  case,  ihe  admis- 
sion of  the  certificate  in  evidence  before  he  testifies  furnishes  no 
ground  for  a  new  trial,  after  a  verdict  of  guilty.*  Expert  witnessea 
may  testify  to  adulteration,  and  a  knowledge  gained  from  actual 

15.  Fox  V.   State,  94  Md.  143,  50  62  N.  E.  40,  87  A.  S.  R.  228. 

Atl.  700,  89  A.  S.  R.  419.    See  also      19.  Isenhour  v.  State,  157  Ind.  617, 

State  V.  Maurer,  253   Mo.   152,  164    62  N.  E.  40,  87  A.  S.  R.  228. 

S.  W.  551,  Ann.  Cas.  1915C  178.  20.  Fox  v.  State,  89  Md.  381,  43 

16.  Isenhour  v.  State,  157  Ind.  517,  Atl.  776,  73  A.  S.  R.  193. 

62  N.  E.  40,  87  A.  S.  R.  228.  1.  State  v.  CampbeU,  64  N.  H.  402, 

17.  Dorsey  v.  State,  38  Tex.  Crim.  13  Atl.  585,  10  A.  S.  R.  419. 

527,  44  S.  W.  514,  70  A.  S.  R.  762»  2.  Com.  v.  Waite,  11  Allen  (Haas.) 
40  L.R.A.  201.  264,  87  Am.  Dec.  71L 

18.  Isenhour  v.  State,  157  Ind.  517, 
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experience  is  not  indispensiible  to  their  competency.*  In  a  prosecu- 
tion for  selling  milk  containing  less  than  the  percentage  of  milk  solid.% 
prescribed  by  statute,  evidence  is  immaterial  that  the  milk  was  not 
deleterious  or  injurious  to  health  and  that  it  was  nutritious  and  bene- 
ficial as  an  article  of  food.* 

3.  Isenfaour  v.  State,  157  Ind.  517,       4.  Com.  ▼.  Wheelm,  205  Ifass.  SS4, 
62  N.  E.  40,  87  A.  S.  R.  228.     See   91  N.  E.  415,  137  A.  S.  R,  456,  18 
Expert  and  Opuhon  Evidenob,  ante,   Ann.  Cas.  319. 
par.  8. 

1133 


Digitized  by 


Google 


FORCIBLE   ENTRY   AND   DETAINER 

T.  Introdixtory 
II.  Nature  and  Purpose 

III.  Essential  Elbmbmts 

IV.  Civil  Action 

V.  Criminal   Procrrdincm 


I.  Introductory 

1.  Definitions;  Scope  of  Article  , 

2.  Forcible  Entries  at  Common  Law 

3.  Statutory  Modifications 

4.  General  Policy  of  Statutes 

5.  Effect  of  Forcible  Entry  by  Party  with  Right  of  Pi 

6.  Effect  of  Forcible  Detainer 

7.  Reservation  of  Right  of  Entry  in  Lease 

8.  For  What  Property  Action  Maintainable 

II.  Nature  and  Purpose 

9.  Possessory  Nature  of  Action 

10.  Effect  of  Statutes 

11.  What  Constitutes  Possession  Generally 

12.  Relationship  of  the  Parties;  Possession  and  Oecnp—iy 

13.  Landlord  and  Tenant 

14.  Joint  Possession 

15.  Incomplete  or  Scrambling  Possession 
.16.  Duration  of  Possession 

17.  How  Possession  Is  Lost 

18.  Eviction  under  Judicial  Process 

19.  Acts  Sufficient  to  Constitute  Possession 

20.  Acts  Insufficient  to  Constitute  Possession 

III.  Essential  Elements 

21.  Necessity  for  Actual  Force 

22.  Violence  to  Person  or  Property 

23.  Menaces  and  Di.splay  of  Force 

24.  Forcible  Expulsion  after  Peaceable  Entry 

25.  Character  of  Force  and  Completion  of  Entry 

26.  Forcible  and  Unlawful  Detainer 

11  .'54 


Digitized  by 


Google 


U  B.  G.  L  FOfiCIBLE  ENTRY  AND  DETAINBB  f  1 

IV.  Civil  Action 

27.  In  (General;  Compared  with  Other  Actions 
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I.  Ikteodtjotobt 

1.  Definitioos;  Scope  of  Article.— The  phrase  "fordble  entrj  and 

detainer"  is  in  common  use,  but  there  is  rarely  a  proceeding  to  which 
both  terms  apply,  thoagh.it  is,  of  course,  possible  that  force  may  be 
an  element  of  both  an  enlry  and  a  detainer.  A  forcible  entry,  except 
where  the  meaning  of  the  term  has  been  changed  by  statute,  is  an 
entry  on  real  property  peaceably  in  the  possession  of  another,  against 
his  will,  witiioat  authority  of  law,  by  actual  force,  or  with  such  an 
array  of  force  and  apparent  intent  to  employ  it  for  the  purpose  of 
overcoming  resistance,  that  the  occupant  in  yielding  and  permitting 
possession  to  be  taken  from  him  must  be  regarded  as  acting  from  a 
well-founded  apprehension  that  his  resistance  would  be  perilous  or 
unavailing.  Forcible  detainer,  on  the  other  hand,  is  controlled  by 
circumstances  existing  after  entry,  whether  forcible  or  not,  and  may. 
and  usually  does,  consist  of  the  unlawful  holding  or  detention  of  real 
property  by  force  or  by  threats  or  menaces  after  the  making  of  a 
peaceable,  though  unlawful,  entry  thereon.*  In  this  article  are  dis- 
cussed generally  all  matters  dealing  with  the  taking  or  retaining 
possession  of  real  property  violently  and  without  authority  of  law  by 
means  of  threats  or  force,  against  the  -will  of  another  person  in  actual 
possession,  in  both  their  civil  and  criminal  aspects.  Related  matters 
which  are  treated  elsewhere  in  this  work  are  the  acts  of  mere  tres- 

1.  Valenda  v.  Conch,  32  Cal.  339,  91  State  v.  Mills,  104  N.  G.  905, 10  S.  E. 
Am.  Deo.  589;  Lissner  t.  State,  84  Ga.  676, 17  A.  S.  R.  706;  State  v.  Robbins, 
669,  11  S.  B.  500,  20  A.  S.  R.  389;  123  N.  C.  730,  31  S.  E.  689,  68  A.  S. 
Lewis  T.  State,  99  Qv  692,  26  S.  E.  B.  841 ;  Stata  v.  Lawson,  123  N.  C.  740, 
496,  59  A.  S.  B.  265;  Hyatt  v.  Wood,  31  S.  E.  667,  68  A.  S.  R.  844 
4  Johns.  (N.  T.)  160,  4  Am.  Dee.  268;        Note:  121  A.  S.  R.  372. 
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passers,*  and  summary  remedies -to  recover  poeseasion  of  land  demised,* 
mortgaged,*  or  sold.* 

2.  Forcible  Entries  at  Common  Law. — The  civil  remedy  for  the 
restitution  of  premises,  grounded  on  a  forcible  entry  or  detainer,  is  of 
statutory  origin.  The  common  law  conceded  to  a  party,  with  title 
to  land  and  right  of  entry,  the  right  to  use  actual  force  to  recover 
possession  if  forcible  resistance  was  offered.  His  right  of  entry  being 
perfect,  no  other  person  could  lawfully  resist  him  in  the  exercise  of 
that  right.*  This  was  a  remedy  concurrent  with  the  possessory  actions 
such  as  trespass,  ejectment  or  assize  of  novel  disseisin,  and  available 
to  a  person  disseised  until  his  right  of  entry  was  tolled,"  The  only 
limitation  on  its  exercise  was  that  the  party  with  the  right  of  posses- 
sion was  subject  to  indictment  if  he  entered  on  the  premises  with 
such  force  and  violence  as  amounted  to  or  directly  tended  toward  a 
breach  of  the  peace,  as  this  involved  the  security  of  the  state  and  was 
a  matter  in  which  the  public  at  large  was  vitally  interested.  This, 
however,  was  a  matter  entirely  between  the  entrant  and  the  state,  and 
conferred  no  right  or  advantage  on  the  party  dispossessed.  Whether 
the  entry  was  peaceable  or  forcible,,  the  effect  in  either  case  was  to 
restore  to  the  owner  his  lawful  possession  and  seisin,  and  such  restora- 
tion of  his  rights  related  back  to  the  time  of  his  disseisin,  and  thereby 
enabled  him  to  maintain  an  action  for  the  recovery  of  the  inter- 
mediate damages  or  mesne  profits  during  the  time  he  was  wrong- 
fully kept  out  of  possession.  The  party  dispossessed  was  without 
remedy  for  obtaining  restitution  of  the  premises,  or  for  the  recovery 
of  damages  for  the  entry,  trespass,  or  even  assault  on  his  person, 
unless  the  force  was  excessive  or  the  damage  wantonly  inflicted.' 

3.  Statntory  Modifications. — ^The  privilege  allowed  by  the  ancient 
common  law  to  persons  disseised  or  turned  out  of  possession  to  use 
violent  methods  to  reinstate  themselves  *  was  early  found  to  be  preju- 
dicial to  the  public  peace  as  tending  to  lawlessness.**    Several  statutes 

8.  See  TasespjiSa.  E.  496,  59  A.  S.  R.  255  and  note;  Fort 

8.  See  LA)n>LORD  akd  Tbnaitp.  Dearborn  Lodge  v.  Klein,  115  IlL  177, 

4.  See  MOBTQAGKS.  3  N.  E.  272,  56  Am.  Rep.  133;  Stearni 

5.  See  Judicial  Saijm;  Vxndor  and  v.  Sampson,  59  Me.  568,  8  Am.  Rep. 
PtTRCHABER.  442;  Fults  V.  Munro,  202  N.  Y.  34,  95 

8.  Tribble  v.  Frame,  7  J.  J.  Mjirsh.  N.  E.  23,  Ann.  Cas.  1912D  870,  37 
(Ky.)  599,  2»  Am.  Dec.  439;  Hvatf  v.  L.R.A.(N.S.)  600;  State  v.  Ross,  49 
Wood,  4  Johns.  (N.  Y.)  150,  4  Am.  N.  C.  316,  69  Am.  Dec.  751  and  note; 
Dec.  258;  Butts  v.  Voorhees,  13  N.  J.  Smith  v.  Reeder,  21  Ore.  541,  28  Pae. 
L.  13,  22  Am.  Dec.  489;  Mosseller  v.  890, 15  L.R.A.  172. 
Deaver,  106  N.  C.  494,  11  S.  E.  529,  9.  See  supra,  par.  2. 
19  A.  S.  R.  540,  8  L.R.A.  537.  10.  State  v.  Ross,  49  N.  C.  315,  69 

Notes:  18  Am.  Dec.  139;  8  LJR.A.  Am.  Dec.  751;  Mosseller  t.  Deaver,  106 
(N.S.)  426.  N.  C.  404,  11  S.  E.  629,  19  A.  S.  B. 

7.  Page  T.  Dwigbt,  170  Mass.  29,  48  540,  8  L.R.A.  ^. 

N.  E.  850,  39  LJl.A.  418.  Note:  18  Am.  Dee.  139. 

8.  Lewis  T.  State,  90  Oa.  692,  26  S. 
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were  accordingly  passed  in  England  "to  restrain  all  persons  from  tb« 
use  of  sueh  violent  methods,  even  of  doing  themselves  justice,  and 
much  more  if  they  have  no  justice  in  their  claim."  The  first  was  the 
statute  6  Richard  II  (1381),  which  provided  that  "none  from  thence- 
forth shall  make  any  entry  into  any  lands  and  tenements  hut  in 
cases  where  entry  is  given  hy  law ;  and  in  such  cases  not  with  strong 
hand  nor  with  multitude  of  people,  but  only  in  a  peaceable  and  easy 
manner,  and  if  any  man  from  henceforth  shall  do  to  the  contrary,  and 
thereof  be  duly  convicted,  he  shall  be  punished  by  imprisonment  of  his 
body."  This  act,  it  will  be  perceived,  gave  no  civil  remedy  and  refers 
only  to  forcible  entries.  The  statute  16  Richard  II  extended  the 
remedy  to  forcible  detainer  after  an  unlawful  entry  and  contained  a 
number  of  supplementary  provisions  to  give  effect  to  both  statutes. 
The  statute  8  Henry  VI  afforded  to  the  aggrieved  party  a  remedy  by 
indictment,  and  also  "by  assize  or  novel  disseisin  or  action  of  tre.<!- 
pass"  to  recover  treble  damages  for  any  loss  suffered  by  him.  Several 
other  statutes  were  subsequently  passed  In  extension  of  the  above. 
The  substance  and  in  large  degree  the  quaint  phraseology  of  these 
early  enactments  have  been  retained  by  the  statutes  of  very  many  of 
the  states  of  the  Union,  where  the  remedy  for  a  forcible  entry  and 
detainer  is  bat  one  of  a  civil  nature  for  the  restitution  of  the  premises 
taken  by  force,  and  in  some  cases  by  acts  that  would  not  have  been 
considered  forcible  under  the  construction  given  to  the  British 
statutes.** 

4.  General  Policy  of  Statutes. — ^The  general  purpose  of  the  stat- 
utes of  forcible  entry  and  detainer,  both  in  England  and  in  this 
country,  is  that,  regardless  of  the  actual  condition  of  the  title  to  the 
property,  the  party  in  peaceable  and  quiet  possession  shall  not  be 
turned  out  by  strong  hand,  violence  or  terror.  One  who  is  guilty  of 
a  forcible  entry,  therefore,  or  of  a  forcible  detainer  after  a  peaceable 
but  unlawful  entry,  is  not  only  subject  to  indictment,  but  is  required 
to  restore  possession  to  the  pajty  from  whom  it  was  so  taken  or  de- 
tained, and  in  a  proper  case  is  often  required  to  pay  him  treble  dam- 
ages, notwithstanding  the  fact  that  the  entrant  may  have  had  the 
superior  title  or  the  better  right  to  present  possession.  In  affording 
this  remedy  of  restitution  the  object  of  the  statutes  is  to  prevent 
breaches  of  the  peace  and  criminal  disorder  which  would  ensue  from 
the  withdrawal  of  the  remedy,  and  the  reasonable  hope  such  with- 
drawal would  create  that  some  advantage  must  accrue  to  those  per- 
sons who,  believing  themselves  entitled  to  the  possession  of  property, 

11.  Port  Dearborn  Lodge  v.  Klein,  L.R.A.  418;  Pulta  v.  Munro,  202  N.  Y. 
115  III.  177,  3  N.  E.  272,  56  Am.  Rep.   34,  95  N.  E.  23,  Ann.  Gas.  1912D  870, 
133;  Tribble  v.  Frame,  7  J.  J.  Marsh.   37  L.R.A.(N.S.)  600. 
(Ky.)  599,  23  Am.  Dec.  430;  Page  v.       Note:  18  Am.  Dec.  139. 
Dwight,  170  Mass.  29,  48  N.  E.  850,  39 
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resort  to  force  to  gain  possession  rather  than  to  some  appropriate  action 
in  the  courts  to  assert  their  claims.  This  is  the  philosophy  at  the 
foundation  of  all  these  actions  of  forcible  entry  and  detainer  which 
are  designed  to  compel  the  party  out  of  possession  to  respect  and  resort 
to  the  law  alone  to  obtain  what  he  claims  is  his.*' 

5.  Effect  of  Forcible  Entry  by  Party  with  Right  of  Possession.— 
The  statutes  of  forcible  entry  and  detainer  have  so  far  altered  the 
common  law  as  to  render  indictable  as  for  hreach  of  the  peace  persona 
with  a  right  of  entry  who  enter  forcihly.  They  ako  give  to  the  party 
so  dispossessed  a  right  to  the  restitution  of  possession  and  create  a 
'q>ecial  statutory  proceeding  tea  its  enforcement,  without  regard  to 
the  question  of  title.  But  as  respects  the  ordinary  civil  remedy  the 
common  law  is  left  as  it  was  before  the  passing  of  the  statutes.  Conse- 
quently, by  the  weight  of  authority,  where  a  party  entering  has  the 
right  of  possession,  he  cannot  be  made  answerable  in  an  action  of 
trespass,  ejectment,  or  other  form  of  common  law  action  to  the  party 
forcibly  dispossessed.  The  force  cannot  confer  a  right  of  action  on 
a  person  who  has  none  otherwise ;  and  a  plea  of  liberam  tenementum 
is  still  good  in  such  cases,  if  the  defendant  has  the  superior  title  and 
right  of  immediate  possession.  The  only  remedy  is  the  statutory 
action  of  forcible  entry  and  detainer.**  So  a  party  with  an  inferior 
right  to  possession  of  land  may  enter  on  it  and  put  out  of  wrongful 
possession  trespassers  without  right;  and  if  he  does  so  by  force  he 
acquires,  and  may  maintain  and  protect,  rightful  possession,  and 
would  at  most  be  liable  only  for  breach  of  the  peace  or  trespass  on 
the  defendant's  person.  But  such  right  will  not  justify  excessive 
force,  or  a  wounding,  in  defense  of  possession  unless  the  intruder  had 
first  attempted  force.**  And  a  tenant  at  sufferance  in  actual  naked 
possession  cannot  maintain  trespass  quare  clausum  fregit  against 
the  landlord  with  right  of  possession  who  enters  forcibly  and  even 
with  assault  and  battery.**    Nor  is  the  owner  of  a  tenement  liable  for 

12.  Iron  Mountain,  etc.,  R.  Co.  v.  Wood,  4  Johns.  (N.  T.)  150,  4  Am. 
Johnson,  119  U.  S.  608,  7  S.  Ct.  839,  Dec.  258;  Sciibner  v.  Beach,  4  Denio 
30  U.  6.  (L.  ed.)  504;  Fremont  v.  (N.  T.)  448, 47  Am.  Deo.  265  and  note; 
Crippen,10Cal.  211,  70  Am.  Dec.  711;  State  v.  Ross,  49  N.  C.  315,  69  Am. 
Kramer  v.  Lott,  60  Pa.  St.  495,  88  Am.  Dec.  751  and  note;  Smith  v.  Reeder, 
Dec.  556.  21  Ore.  541,  28  Pac.  890,  15  L.R.A. 

Notes:  19  A.  S.  R.  544;  121  A.  S.  R.  172;  Souter  v.  Codman,  14  R.  L  119, 

371;  8  L.R.A.(N.S.)  426.  51  Am.  Rep.  364  and  note, 

13.  Gilbert  v.  Peck,  162  Cal.  54, 121  Notes:  77  Am.  Deo.  552;  19  A.  8. 
Pac.  315,  Ann.  Cas.  1913C  1349;  Fort  R.  545,  546;  121  A.  S.  R.  390  et  seq. 
Dearborn  Lodge  v.  Klein,  115  HI.  177,  14.  Scribner  v.  Beadi,  4  Denio  (N. 
3  N.  E.  272,  56  Am.  Rep.  133;  Fohr  v.  T.)  448,  47  Am.  Dec.  266  and  note; 
Dean,  26  Mo.  116,  69  Am.  Dec.  484;  Beecher  v.  Paimele,  9  Yt  352,  31  Am. 
Schwinn  v.  Perkins,  79  N.  J.  L.  515,  Dec.  633. 

78  Atl.  19,  21  Ann.  Cas.  1223,  32  15.  Hyatt  v.  Wood,  4  Joboa.  (N.  T.) 
L.R.A.(N.S.)  51  and  note;  Hyatt  v.  160, 4  Am.  Dee.  268. 
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trespass  or  for  assault  and  battery  where,  having  made  peaceable  entry 
into  his  house,  after  the  termination  of  the  tenancy  by  failure  to 
pay  the  rent,  he  takes  the  windows  out,  xising  no  more  force  than  is 
necessary  to  overcome  the  former  tenant's  resistance  to  the  removal 
thereof;**  but  if  a  landlord,  though  entitled  to  use  reasonable  force 
to  eject  a  tenant,  unnecessarily  assaults  him,  he  cannot  justify  under 
bis  right  to  enter.*^  In  some  jurisdictions,  however,  it  is  held  that 
a  forcible  entry  by  the  owner  against  one  in  peaceable  possession  is 
a  trespass  against  which  a  plea  of  liberum  tenementum  is  no  defense. 
The  reasoning  on  which  this  conclusion  is  rested  lies  in  briefest  com- 
pass, and  is  thought  by  the  courts  which  adopt  it  to  be  little  more 
than  a  simple  syllogism.  The  statute  of  forcible  entry  and  detainer, 
it  is  said,  not  in  terms,  but  by  necessary  construction,  forbids  a  for- 
cible entry,  even  by  the  owner,  on  the  actual  possession  of  another. 
Such  entry  is  therefore  unlawful  without  reference  to  the  amount 
of  force  necessary  to  effectuate  it.  If  unlawful,  it  is  a  trespass,  and 
an  action  for  the  trespass  must  necessarily  lie.**  It  has  likewise  been 
held  that  where  a  statute  provides  for  the  summary  ejectment  of  a 
tenant  under  legal  process,  a  landlord  who  forcibly  and  violently 
eject"!  him  after  the  expiration  of  his  term  is  liable  therefor  in  an 
action  of  trespass,**  and  a  similar  action  has  been  sustained'  against 
a  landlord  entitled  to  repossession  who  entered  without  legal  warrant 
during  the  tenant's  temporary  absence  from  the  premises,  held  forcible 
possession,  and  forcibly  removed  the  tenant's  goods.**  In  these  cases 
of  trespass  for  forcible  eviction  by  the  owner  of  land  or  the  party 
entitled  to  possession,  however,  the  party  evicted  can  at  best  recover 
only  nominal  damages  for  the  injury  to  the  premises  or  to  his  posses- 
sion, because  he  has  no  title  and  his  possession  was  unlawful,  and 
hence  his  recovery  would  be  for  damage  to  property  that  is  not  his. 
But  obviously  different  considerations  arise  when  he  seeks  compen- 
sation for  injuries  to  himself  or  to  his  personal  property.  Conse- 
quently, he  may  recover  and  retain  substantial  damages  for  any 
injury  inflicted  by  the  unlawful  eviction  on  his  person,  his  fmrniture, 
his  tools  and  other  personal  property,  and  even  his  house,  if  it  is  a 
fixture  only.  There  may  also  be  awarded  exemplary  damages,  if  the 
unlawful  act  is  done  in  a  wanton  or  reckless  manner.* 

16.  Steams  v.  Sampson,  59  Me.  568,       Note:  12  Ann.  Cas.  771. 

8  Am.  Rep.  442;  Mugford  v.  Richard-      19.  Note:  12  Ann.  Caa.  771,  772. 
son,  6  Allen  (Mass.)  76,  83  Am.  Dec.       20.  Mason  v.  Hawes,  52  Conn.  12, 

617  and  note;  Smith  v.  Detroit  Loan,  52  Am.  Rep.  552;  Whitney  v.  Brown, 

etc.,  Ass'n,  115  Mich.  340,  73  N.  W.  75  Kan.  678,  90  Pac.  277, 12  Ann.  Cas. 

395,  69  A.  S.  R.  676  and  note,  39  768  and  note,  11  L.R.A.(N.S.)  483. 
L.R.A.  410.    See  also  infra,  par.  7.  1.  Mclntyre  v.  Murphy,  153  Mich. 

17.  Note:  12  Ann.  Caa.  771.  342,  116  N.  W.  1003,  15  Ann.  Cas. 

18.  Moaseller  v.  Deaver,  106  N.  C.  802;  Moaseller  v.  Deaver,  106  N.  C. 
494,  11  S.  E.  529,  19  A.  S.  R.  540,  8  494, 11  S.  E.  529, 19  A.  S.  R.  640  and 
L.RA.  537.  note,  8  L.R.A.  537. 
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6.  Effect  of  Forcible  Detainer. — ^The  use  of  foree  by  •  party  in 
possession  of  lands  or  tenements  to  retain  or  defend  his  poaBeesion  i» 
lawful  unless  the  possession  is  unlawful.  Lawful  possession  may 
therefore  be  defended  by  force  c^ainst  a  trespasser  who  endeavors  to 
enter  by  force,  though  not  by  excessive  force  or  by  a  wounding  unless 
the  intruder  has  firat  attempted  force.'  And  it  is  held  that  where 
a  tenancy  has  been  terminated  by  the  landlord  for  nonpayment  of 
rent  and  notice  given,  he  may  re-enter  peaceably  without  warrant; 
and  if  he  so  regain  peaceable  entry  or  possession,  during  the  tenant's 
temporary  absence  or  otherwise,  he  may  remove  the  tenant's  goods, 
and  defend  his  possession  agaijist  the  tenant's  forcible  attempt  to 
re-enter,  without  liability  in  an  action  of  trespass  for  injury  thereby 
inflicted  on  the  person  or  property  of  the  tenant,  unless  greater  force 
were  used  than  necessary  to  repel  the  tenant's  efforts  to  regain  posses- 
sion. On  obtaining  such  peaceable  entry,  the  landlord  may,  in  some 
jurisdictions,  expel  the  tenant  from  the  premises,  provided  the  force 
used  is  not  of  such  degree  as  constitutes  or  tends  to  a  breach  of  the 
peace,  but  is  such  only  as  would  sustain  a  plea  of  justification  of 
molliter  manus  imposuit.' 

7.  Reservation  of  Right  of  Entry  in  Lease. — ^It  has  been  held  that 
while  the  statutes  against  forcible  entry  take  away  the  right  that 
existed  at  common  law  to  make  an  entry  by  force,  although  the  right 
of  possession  exists,  a  license  to  make  such  entry  does  not  contravene 
the  statute,  and  a  landlord  may,  under  provisions  contained  in  the 
lease,  enter  and  remove  a  tenant  on  a  breach  of  a  covenant,  if  he 
uses  no  unnecessary  force  to  accomplish  the  purpose.  Such  agree- 
ments as  to  re-entry  incorporated  in  a  lease  are  not  invalid  as  being 
in  contravention  of  the  forcible  entry  statutes,  and  the  exercise  of  the 
right  to  remove  such  a  tenant  will  not  render  a  landlord  liable  to 
respond  in  damages,  nor  entitle  the  tenant  to  maintain  an  action  of 
forcible  entry  and  detainer.  A  provision  in  a  lease  that  the  landlord 
may  enter  and  expel  the  tenant  will  not  justify  the  use  of  such  force 
as  amounts  to  a  breach  of  the  peace,  but  it  allows  such  force  as  would 
sustain  a  plea  of  molliter  manus  imposuit.  It  is  to  such  lawful  force 
that  the  condition  must  be  considered  as  having  reference,  and  so 
construed  it  is  not  illegal.  However,  where  there  is  no  right  of  entry 
reserved  in  the  lease,  a  landlord  cannot  enter  and  eject  a  tenant  because 
of  an  alleged  misuse  of  the  property.  In  such  a  case  he  must  resort 
to  his  legal  remedy  to  regain  possession.*    It  has  been  held,  however, 

2.  Scribner  v.  Beadi,  4  Denio  (N.  Notes:  19  A.  8.  B.  647;  12  Ana.  Cas. 

T.)  448,  47  Am.  Deo.  265  and  note.  772. 

S.  Tribble  v.  Prune,  7  J.  J.  Maish.  But  for  antfaoiity  to  the  eontrary,  sea 

(Ky.)  599,  23  Am.  Dee.  439;  Smith  v.  tnpra,  par.  5. 

Detroit  Loan,  etc.,  Ass'n,  115  Mich.  4.  Notes:  9  A.  8.  R.  660;  8  L.R.A. 

340,  73  N.  W.  395,  69  A.  S.  R.  675  and  (N.S.)   428,  430;  12  Ann.  Cas.  768. 

note,  39  L.R.A.  410.  See  also  Li.MSiiOSD  akd  Tzkamt. 
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that  a  judgment  may  not  be  entered  against  a  defendant  in  forcible 
detainer  on  a  cognovit  in  accordance  with  a  warrant  of  attorney  con- 
tained in  the  lease  under  which  the  defendant  had  entered  and  held 
•over.' 

8.  For  What  Property  Action  Maintainable. — ^The  action  of  forcible 
entry  and  detainer  is  restricted  to  recovering  possession  of  real  prop- 
erty for  which  a  writ  of  entry  would  lie  at  common  law  or  by  statute. 
It  is  therefore  not  available  as  a  remedy  for  the  purpose  of  recovering 
,  possession  of  personalty.  Hence,  if  in  contemplation  of  law,  a  house 
is  personal  property,  it  is  not  subject  to  a  proceeding  for  forcible 
«ntry.»  But  under  a  statute  proAiding  an  action  for  forcible  entry 
and  detainer  to  recover  possession  of  lands  and  tenements,  such  action 
lies  to  recover  possession  of  a  house  built  on  land,  as  for  instance  part 
of  an  Indian  reservation,  to  which  the  houseowner  has  no  title,  but 
in  which  he  claims  and  enjoys  the  right  of  peaceable  possession,  such 
house  being  a  "tenement,"  within  the  statute.'  An  action  of  forcible 
detainer  has  also  been  held  to  lie  for  the  forcible  detainer  of  salt  blocks 
on  a  state  salt  reservation.^  fhirthermore,  the  action  lies  only  to 
recover  possession  of  tangible  or  corporeal  real  property.  One  whose 
interest  therein  is  merely  incorporeal  has  no  such  possession  of  the 
land  as  will  support  an  action  of  forcible  entry  and  detainer,  even 
though  forcibly  prevented  from  entering  into  or  exercising  it.  No 
entry  can  in  strict  propriety  be  said  to  be  made  on  incorporeal  prop- 
erty, nor  could  a  sheriff,  in  case  of  a  judgment  of  restitution,  deliver 
possession.  In  such  a  case  an  action  of  ejectment  would  not  lie,  and 
on  the  same  principle  a  warrant  for  a  forcible  entry  would  not.  It 
is  accordingly  held  that  an  action  of  forcible  entry  will  not  lie  for 
forcibly  taking  possession  of  a  ferry,*  a  right  of  way  or  other  ease- 
ment,*** or  the  franchise  of  a  railroad ;  and  since  a  public  railroad  is 
inseparably  bound  up  with  its  franchises,  and  these  are  appurtenant 
to  the  whole  line,  a  proceeding  of  unlawful  detainer  will  not  lie  to 
recover  possession  of  a  part  of  such  public  work.**  Much  less  can 
an  action  of  forcible  entry  or  detainer  be  maintained  by  a  mere  licen- 
see without  property  or  possession.  Accordingly,  the  owner  of  a 
refreshment  stand  erected  on  municipal  property  in*  pursuance  of  a 
permit  or  license  granted  for  a  designated  period  by  written  agree- 
ment with  the  city,  was  held  to  have  no  action  of  forcible  entry  and 

6.  French  v.  Wilier,  126  111.  611, 18  See  also  EjEOTMMrr,  vol.  9,  pp.  831- 

N.  E.  811,  9  A.  S.  R.  651,  2  L.R.A.  717.  832;  FiaiRiEa,  ante,  p.  936. 

6.  Note:  112  A.  S.  R.  381.  10.  Moye  v.  Thurber,  146  Ala.  180, 

7.  Poison  V.  Parsons,  23  Okla.  778,  40  So.  822,  9  Ann.  Cas.  1175  and  note. 
104  Pac.  336,  25  L.R.A.(N.S.)  104.  Note:  121  A.  S.  R.  376,  382. 

8.  Pharis  v.  Gere,  110  N.  Y.  336,  18       See  also  Easkmbnts,  vol.  9,  p.  819. 
N.  E.  135,  1  L.R.A.  270.  11.  Gibbs  v.  Drew,  16  Fla.  147,  26 

9.  Rees  V.  Lawless,  Litt.   Sel.  Cas.  Am.  Rep.  700. 
(Ky.)  184, 12  Am.  Dec.  295  and  note. 
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detainer  against  the  latter  for  the  revocation  of  the  permit  and  the 
forcible  removal  of  the  stand  by  city  employees  before  the  expiration 
of  the  term  of  the  agreement.**  On  the  other  hand,  if  the  person 
entitled  to  an  easement  or  license  is  also  entitled  to  and  holds  exclusive 
possession  of  corporeal  real  property  connected  therewith  and  as  an 
incident  tliereto,  he  may  maintain  his  action  for  the  forcible  entry 
or  detainer  of  the  land.  So  the  action  has  been  allowed  where  the 
plaintiff  was  forcibly  ejected  from  eighteen  miles  of  railroad  which 
he  had  constructed  for  the  defendant  and  which  was  in  his  posses- 
sion.*' And  inasmuch  as  a  toll  road  company  has  the  right  of 
exclusive  possession  of  its  road,  it  may  bring  an  action  of  forcible 
entry  and  detainer  against  one  who  encroaches  thereon,  irrespective 
of  the  fact  that  its  interest  in  the  land  is  only  an  easement.**  A 
party  forcibly  ousted  from  possession  of  a  house  by  order  of  a  surveyor 
of  customs  may  recover  possession  and  damages  even  though  the 
land  on  which  the  building  was  erected  belongs  to  the  United  States.** 

II.  Nature  and  Purposb 

9.  Possessory  Nature  of  Action. — The  object  of  the  statutes  creat- 
ing the  actiofl  of  forcible  entry  and  detainer,  was,  as  we  have  seen, 
to  prevent  breaches  of  the  peace  and  to  preserve  the  peace  and  har- 
mony of  society  by  preventing  persons  from  redressing  their  supposed 
grievances  however  well  founded,  in  defiance  of  the  law,  and  by  com- 
pelling them  to  assert  their  rights  by  peaceable  means  through  the 
courts.**  It  ifl  therefore  a  general  and  familiar  principle  of  funda- 
mental importance  concerning  these  summary  proceedings,  both  civil 
and  criminal,  that  they  are  possessory  actions  only,  and  do  not  involve 
the  title  to  the  land,  nor  even,  in  most  cases,  the  right  to  the  posses- 
sion. The  possession  and  the  forcible  entry  are  the  sole  questions 
at  issue.  Consequently,  to  sustain  these  proceedings  it  is  necessary 
to  prove  only  that  the  complainant  was  in  actual  and  peaceable  pos- 
.session  of  the  premises,  and  that  the  defendant  forcibly  entered  and 
turned  him  out,  or  dispossessed  him  by  force  after  a  peaceable  entry. 
These  facts  being  established,  the  title  or  right  of  possession  may  not, 
apart  from  statuie,  be  inquired  into  for  any  purpose,  and  deeds  or 
other  testimony  tending  to  prove  a  superior  title  or  right  of  posses- 
sion in  the  defendant  are  not  admissible.    It  is  therefore  immaterial 

12.  Note:  9  Ann.  Cas.  1177.  14.  State  v.  Lawson,  123  N.  C.  740, 

18.  Iron  Mountain,  etc.,  R.  Co.  v.  31  S.  E.  667,  68  A.  S.  R.  844. 

Johnson,  119  U.  S.  608, 7  S.  Ct.  339,  30  Note:  9  Ann.  Cas.  1177. 

U.  S.   (L.  ed.)   504.     Compare  Ten-  16.  Bailey  v.  Taylor,  8  Mart.  N.  S. 

nessee,  etc.,  R.  Co.  v.  East  Alabama  R.  (La.)  124, 19  Am.  Dee.  175.    See  also, 

Co.,  75  Ala.  516,  51  Am.  Rep.  475  Lorimier  v.  Lewis,  1  Morris  (la.)  253, 

(action  of  ejectment).  39  Am.  Dec.  461. 

Notes:  121  A.  S.  R.  382,  8  L.R.A.  16.  See  supra,  par.  4. 

(N.S.)  426,  430. 
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how  perfect  the  defendant's  title  may  be ;  if  he  enters  by  violence  upon 
the  possession  of  another  who  has  no  title  whatever,  he  cannot  show 
his  title  to  prevent  restitution  of  the  premises  in  an  action  of  forcible 
entry  and  detainer.  It  is  immaterial,  also,  in  what  capacity  or  relation 
the  plaintiff  is  in  possession,  whether  as  owner,  tenant,  agent,  or  as 
a  mere  trespasser.  It  is  the  fact  of  possession  alone  that  is  material. 
It  is  accordingly  well  settled  that  a  tenant  at  will  or  sufferance  who 
has  been  forcibly  dispossessed  may  maintain  the  action  against  his 
landlord  who  has  the  right  to  immediate  possession.  Even  though 
the  person  dispossessed  is  a  trespasser,  yet  if  he  is  in  peaceable  posses- 
sion, and  the  owner  of  the  premises  forcibly  dispossesses  him,  he  may 
recover  possession  thereof  in  an  action  of  forcible  entry  and  detainer.*' 
Being  thus  a  purely  possessory  action,  forcible  entry  and  detainer 
cannot  be  brought  to  recover  an  easement  or  other  property  incapable 
of  possession  in  the  sense  in  which  real  estate  is  held.**  And  the 
weight  of  authority  supports  the  view  that  an  action  of  unlawful 
detainer  does  not  lie  against  a  vendee  in  possession  under  a  contract 
to  purchase.**  Inasmuch  as  the  mere  naked  possession  in  fact  is 
the  only  thing  put  in  issue,  a  judgment  in  an  action  of  forcible  entry 
and  detainer  is  not  a  bar,  and  may  not  be  introduced  in  evidence  in 
an  action  of  ejectment,  in  which  the  right  of  entry  is  the  point  in 
issue.**  Where  a  purchaser  at  a  judicial  sale,  having  a  judgment  in 
ejectment  in  his  favor,  forcibly  enters  upon  the  premises  so  sold  and 

17.  HamUton  v.  Adams,  15  Ala.  596,  684;  Schwinn  ▼.  Perkins,  79  N.  J.  L. 
50  Am.  Dec.  150;  Moye  v.  Thurber,  146  515,  78  Atl.  19,  21  Ann.  Cas.  1223  and 
Ala.  180,  40  So.  822,  9  Ann.  Cas.  1175;  note,  32  L.R.A.(N.S.)  51  and  note; 
Fremont  v.  Crippen,  10  Cal.  211,  70  State  v.  Pollock.  26  N.  C.  305,  42  Am. 
Am.  Dec.  711;  Johnson  v.  Baker,  38  Dec.  140;  State  v.  Robbins,  123  N.  C. 
III.  98,  87  Am.  Dec.  293;  Lorimier  v.  730,  31  S.  E.  669,  68  A.  S.  R.  841; 
Lewis,  1  Morris  (la.)  253,  39  Am.  Dee.  State  v.  Bennett,  Harp.  L.  (S.  C.)  503, 
461  and  note;  Wilson  v.  Campbell,  75  18  Am.  Dec.  663;  Davidson  v.  Phillips, 
Kan.  159,  8  Pac.  548, 121  A.  S.  R.  366  9  Yerg.  (Tenn.)  93,  30  Am.  Dec.  393; 
and  note,  12  Ann.  Cas.  766  and  note,  8  Farnsworth  v.  Fowler,  1  Swan  (Tenn.) 
L.R.A.(N.S.)  426  and  note;  Mattox  v.  1,  55  Am.  Dec.  718;  Emerick  v.  Taven- 
Hehn,  5  Litt.  (Ky.)  185,  15  Am.  Dec.  er,  9  Grat.  (Va.)  220,  58  Am.  Dec. 
64;  Kerchevalv.  Ambler,  7  J.  J.  Marsh.  217;  Chezum  v.  Campbell,  42  Wash. 
(Ky.)  626,  23  Am.  Dec.  446;  Bailey  v.  560,  85  Pac.  48,  7  Ann.  Cas.  921  and 
Taylor,  8  Mart.  N.  S.   (La.)  124,  19  note. 

Am.  Dec.  175;  Page  v.  Dwight,  170  Notes :  18  Am.  Dec.  147 ;  121  A.  S.  R. 
Mass.  29,  48N.  E.  850,  39L.R.A.  418;  382;  8  L.R.A.  637;  8  L.R.A.(N.S.) 
Rabe  v.  Fylcr,  10  Smedes  &  M.  (Miss.)   426. 

440,  48  Am.  Dec.  763  and  note;  Beeler  18.  Moye  v.  Thurber,  146  Ala.  180, 
V.  Cardwell,  29  Mo.  72,  77  Am.  Dec.  40  So.  822, 9  Ann.  Cas.  1176.  See  also 
550  and  note;  King  v.  St.  Louis  Gas  supra,  par.  8. 

Light  Co.,  34  Mo.  34,  84  Am.  Dec.  68       19.  Linder  v.  Wamock,  91  Kan.  272, 
and  note;  Knappv.  Reed,  88  Neb.  754,  137  Pac.  962,  Ann.  Cas.  1915C  316 
130  N.  W.  430,  Ann.  Cas.  1912B  1095,  and  note. 
32    L.R.A.(N.S.)    869;    Mercerean    v.       20.  See  infra,  par.  36. 
Bergen,  15  N.  J.  L.  244,  29  Am.  Dec. 
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dispoeseeeee  the  defendant  in  the  judicial  sale,  who  was  in  the  peace- 
able possession  thereof,  the  latter  may  recover  the  possession  of  the 
premises  in  an  action  of  forcible  entry  and  detainer.^  It  has  even 
been  held  that  a  successful  plaintiff  in  a  warrant  of  forcible  entry 
and  detainer  should  not  be'restraincd  from  having  restitution  because 
the  defendant  has  received  a  judgment  in  ejectment  for  the  premises.* 
Conversely,  in  order  to  maintain  the  action  a  plaintiff  must  have  been 
in  sole,  actual  possession  at  the  time  of  the  defendant's  wrongful 
entry.  It  can  seldom  be  resorted  to  to  obtain  an  adjudication  of  the 
mere  right  of  possession,  or  by  a  person  who  is  not  or  never  has  been 
in  possession,  or  by  one  whose  possession  is  merely  constructive.*  So, 
where  two  parties  are  in  joint  possession  of  certain  premises,  neither 
can  maintain  the  action  against  the  other  for  the  adjudication  of  the 
question  who  has  the  superior  equitable  right  to  the  ultimate  posses- 
sion.* A  party  disposse^ed  may  maintain  the  action  even  though  at 
the  commencement  of  the  proceeding  he  has  conveyed  the  property  to 
another.  The  right  of  action  for  forcible  entry  does  not  pass  to  his 
grantee,  executor  or  administrator,  but  may  pass  to  his  heirs  or 
devisees.'  But  although  the  proceeding  is  purely  possessory,  juris- 
diction to  entertain  it  is  not  ousted  by  a  mere  averment  in  a  supple- 
mentary petition  or  in  an  answer  that  an  inquiry  into  the  title  to 
land  will  be  necessary.  The  court  may  still  proceed  until  the  evidence 
discloses  that  the  question  involved  is  really  on6  of  title.* 

10.  Effect  of  Statutes. — ^The  principles 'laid  down  above  as  to  the 
possessory  nature  of  the  action  for  forcible  entry  and  detainer  ^  are 
generally  void  in  jurisdictions  wherein  the  common  law  relating  to 
forcible  ^ntry  and  detainer  is  in  force.  In  some  jurisdictions,  how- 
ever, they  have  been  modified  by  statute  in  important  particulais. 
Thus,  it  is  sometimes  provided  that  a  judgment  in  forcible  entry  and 
detainer  shall  constitute  a  bar  to  an  action  of  trespass  or  other  action 
against  the  aggressor  or  party  offending.'  In  others,  the  remedy  has 
been  extended  to  persons  entitled  to  possession  as  well  as  to  those 
actually  in  possession  when  the  entry  was  made,  where  the  land 
entered  upon  was  vacant  and  unoccupied.  It  will  be  seen,  however, 
in  considering  these  statutes,  that  they  provide  for  an  unlawful 

1.  Laird  v.  Winters,  27  Tex.  440,  86  N.  W.  430,  Ann.  Caa.  1912B  1095,  32 
Am.  Dec.  620.  L.R.A.(N.8.)  869. 

Note:  8  L.R.A.(N.S.)  426,  430.  Note:  21  Ann.  Cas.  1227. 

2.  Hamilton  v.  Adams,  15  Ala.  596,  6.  Note:  121  A.  S.  R.  376.  See  also 
50  Am.  Dec.  150.  infra,  par.  30. 

3.  Chezum  v.  Campbell,  42  Wash.  6.  Oreen  v.  Morse,  67  Neb.  391,  77 
560,  85  Pac.  48,  7  Ann.  Caa.  921  and  N.  W.  925,  73  A.  S.  R.  518.  See  also 
note;  Chancey  v.  Smith,  25  W.  Va.  404,  infra,  par.  28. 

62  Am.  Rep.  217.  7.  See  supra,  par.  9. 

Notes:  8  L.R.A.  537;  21  Ann.  Caa.  8.  Hamilton  v.  Adams,  16  Ala.  596, 

1226.  50  Am.  Dec.  160. 

4.  Knapp  v.  Reed,  88  Neb.  254,  130 
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detainer  rather  than  for  a  forcible  entry,  for  an  entry  cannot  he 
forcible  if  the  property  was  not  in  the  possession  of  anyone.*  It 
has  also  been  enacted  in  some  jurisdictions  that  a  purchaser  at  a 
judicial  sale  may  maintain  an  action  of  forcible  entry  and  detainer 
to  recover  possession  of  the  property  purchased  when  the  judgment 
debtor  was  in  possession  at  the  time  the  judgment  was  rendered  under 
which  the  sale  was  made.*"  In  othei-s,  the  doctrine  that  only  the 
person  who  has  been  in  possession  of  land  can  maintain  forcible 
entry  and  detainer  has  been  altered  to  the  extent  of  affording  these 
remedies  to  heirs,  devisees,  grantees  and  assigns.**  In  a  few  of  the 
states  provision  is  made  by  statute  for  converting  the  action  of  forcible 
entry  and  detainer  into  what  is  styled  a  statutory  action  of  ejectment. 
For  instance,  in  some  jurisdictions,  although  in  the  action  before  a 
justice  of  the  peace  neither  the  title  nor  the  right  of  possession  is  in 
issue,  the  gist  being  merely  the  forcible  entry  and  detainer  and  the 
ousting  from  a  peaceable  possession  contrary  to  law,  yet  by  statute 
when  such  suit  is  removed  from  the  justice  to  the  circuit  court  it  is 
converted  into  a  statutory  ejectment,  and  the  plaintiff  must  recover 
on  the  strength  of  his  le^  title,  unless  he  can  prove  that  the  defend- 
ant, or  those  under  whom  he  claims,  entered  on  said  lands  under 
some  contract  or  agreement  between  the  plaintiff  and  those  under 
whom  he  claims,  or  by  the  use  of  force.**  Elsewhere  it  is  provided 
that  the  plaintiff  in  an  action  of  forcible  entry  and  detainer  must 
accompany  his  complaint  with  an  abstract  of  his  title;  and  if  the 
defendant  in  his  answer  denies  the  plaintiff's  claim  of  ownership  and 
sets  up  facts  showing  that  the  defendant  has  a  legal  claim  to  the 
possession  or  title,  the  action  stands  for  trial  as  one  of  ejectment.*' 
And  in  a  jurisdiction  where  the  party  forcibly  dispossessed  was  origi- 
nally, entitled  to  restitution  regardless  of  title  or  right  to  possession, 
it  was  hdd  under  a  subsequent  statute  giving  the  action  to  "the  person 
entitled  to  the  premises,"  that  a  person  forcibly  put  out  of  a  posses- 
sion lawfully  obtained  cannot  maintain  forcible  entry  and  detainer 
if  evicted  by  a  party  with  title  and  right  to  possession.** 

11.  What  Constitutes  Possession  Generally. — ^The  actual  and  peace- 
able possession  of  the  premises  by  the  plaintiff  at  the  time  of  the 
forcible  entry  being  usually  indispensable  to  the  maintenance  of  the 
action  of  forcible  entry  and  detainer,  it  is  frequendy  necessary  to 
determine  in  whom  the  possession  was  at  a  given  moment  of  time. 
In  some  cases  this  question  presents  no  difficulties — ^the  facts  being 

9.  Note:  121  A.  8.  R.  383.  12.  Moye  v.  Thniber,  140  Ala.  180, 

10.  Seals  V.  Williams,  80  Miss.  234,  40  So.  822,  9  Ann.  Gas.  1175;  Lick  v. 
31  So.  707,  92  A.  S.  R.  601;  Green  v.  O'Donnell,  3  Cal.  59,  58  Am.  Dec  383. 
Morse,  57  Neb.  391,  77  N.  W.  925,  73       13.  Note:  121  A.  8.  R.  409. 

A.  S.  R.  518.  14.  Page  v.  Dwight,  170  Mass.  29,  48 

11.  Young  V.  Smith,  28  Mo.  65,  75   N.  E.  860,  39  L.R.A.  418. 
Am.  Dee.  109.    See  supra,  par.  9. 
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so  far  conceded  or  established  without  contradictory  testimony,  and 
60  clear  in  their  implications,  that  the  court  can  say  as  a  matter  of 
law  that  the  plaintiff  was  or  was  not  in  peaceable  possession.  Thus, 
it  may  appear  that  the  plaintiff  was  the  unquestioned  owner  and 
had  been  in  actual  and  continuous  occupancy  of  the  premises  for  a 
long  period  of  time.  But  it  is  not  necessary  to  prove  as  much  a& 
this;  the  possession  need  not  have  lasted  so  long  a  time  as  to  be 
notorious  and  unquestionable.*'  Possession  for  a  very  short  period 
of  time  is  sufficient,  provided  it  exhibit  the  essentials  of  possession 
in  the  legal  sense.**  Furthermore,  it  is  always  to  be  kept  in  mind 
that  mere  occupan^^  or  personal  presence  on  the  ground  is  not  neces- 
sarily sufficient  to  constitute  that  possession  which  the  law  clothes 
with  legal  rights  as  such.  There  may  be  possession  without  occupancy, 
as  where  a  man's  servant  is  in  the  actual  occupancy  of  the  property 
holding  possession  for  him,  or  where  a  man  has  temporarily  gone 
out  of  his  house,  leaving  no  one  in  charge,  but  still  having  legal 
possession ;  and  there  may  be  a  case  of  occupancy  without  possession, 
as  where  in  a  man's  absence  a  mere  stranger,  visitor,  or  trespasser,  goes 
into  his  house  without  claim  of  right.*'  Thus  the  question  as  to  what 
constitutes  legal  possession  is  often  one  of  the  most  difficult  and 
important  in  the  law,  usually  dependent  on  the  facts  which  are  often 
involved  and  obscured  by  conflicting  testimony.  In  a  general  sense, 
it  may  be  said  that  a  party  is  in  possession  of  property  when  he 
exercises  dominion  or  control  over  it,  not  shared  with  any  other 
person,  and  of  such  a  character  as  owners  of  like  property  usually 
exercise  over  it.  It  is  not  essential  that  there  be  a  continuous  personal 
presence  on  the  land,  but  there  must  be  exercised  at  least  some  actual 
physical  control,  with  the  intent  and  apparent  purpose  of  asserting 
dominion.*'  The  application  of  this  principle,  however,  is  compli- 
cated by  the  fcu;ts  of  the  particular  case,  including  the  relationship 
of  the  occupants,  the  time,  nature,  and  circumstances  of  the  occupa- 
tion, and  other  elements  to  which  careful  attention  must  always  be 
directed. 

12.  Relationship  of  the  Parties;  Possession  and  Occupancy. — ^It 
has  already  been  pointed  out  that  actual,  not  constructive,  possession 
is  essential  to  the  maintenance  of  a  proceeding  of  forcible  entry  and 
detainer,  and  that  it  is  immaterial  in  what  capacity  the  plaintiff  is 
in  possession,  whether  as  owner,  agent,  tenant,  or  mere  trespasser.** 
Nevertheless,  the  capacity  in  which  a  person  occupies  the  piemasea 
may  be  important  as  determining  whether  his  actual  or  physical 

16.  State  V.  Bobbins,  123  N.  C.  730,  LJR.A.(N.S.)  51. 
31  S.  E.  669,  68  A.  S.  R.  841.  18.  Chezom  v.  CampbeQ,  ^  Wash. 

16.  Notes:  121  A.  S.  R.  383;  21  Ann.  560,  85  Pac  48,  7  Ann.  Cas.  921. 
Cas.  1227.    See  also  infra,  par.  16.  Notes:  121  A.  S.  R.  386;  8  LJLA. 

17.  Schwinn  v.  Perkins,  79  N.  J.  L.  537. 

515,  78  Atl.  19,  21  Ann.  Cas.  1223,  32       19.  See  supra,  par.  9. 
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possession  carries  with  it  the  legal  possession  as  well,  and  if  so, 
whether  this  legal  possession  inures  to  the  benefit  of  the  occupant 
alone,  or  of  some  other  person  alone,  or  to  hoth  the  occupant  and 
another  person.  Thus,  as  between  a  trespasser  and  the  true  owner, 
or  between  a  tenant  whose  tenancy  has  expired  and  the  landlord, 
the  peaceable  occupancy  of  the  wrongdoer  draws  the  possession  to 
him  alone.  On  the  other  hand,  possession  may  be  held  by  an  owner 
through  an  employee  or  agent,  as  already  shown ;  *<*  and  in  this  case 
the  occupancy  by  the  agent  preserves  the  possession  in  the  employer 
or  principal,  so  that  a  forcible  entry  is  a  wrong  to  him  and  not  to 
the  agent.  This  is  the  general  rule  though  there  are  decisions  in 
which  under  the  peculiar  circumstances  of  the  case  the  possession 
by  the  agent  has  been  held  to  be  such  as  to  support  an  action  by 
him  when  forcibly  dispossessed  by  a  stranger.*  When  an  oflScer  of 
a  private  corporation  takes  possession  of  its  property,  his  possession 
is  that  of  the  corporation  in  the  absence  of  any  act  or  declaration 
to  the  contrary,  and  if  the  corporation  subsequently  enters  into  pos- 
session through  another  of  its  officers,  the  former  ofHcer  cannot  main- 
tain forcible  entry  and  detainer  against  the  corporation,  although 
prior  to  taking  possession  he  had  purchased  the  property  at  a  sheriff's 
sale,  if  the  time  for  redemption  had  not  expired  when  the  corporation 
took  the  later  possession  through  its  second  officer.*  It  has  even 
been  held  that  where  a  man  had  deserted  his  wife,  but  she  remained 
living  on  the  premises,  he  had  sufficient  possession  to  maintain  an 
action.*  The  mere  fact  that  a  wife  lives  with  her  husband  on  land 
leased  to  the  latter  does  not  give  her  a  possession  sufficient  to  enable 
her  to  maintain  forcible  entry  and  detainer;  but  there  are  circum- 
stances in  which  she  holds  possession  jointly  with  her  husband,  or 
even  in  her  sole  right  and  may  maintain  the  action  without  even 
the  husband's  joinder.*  A  person  who  enters  upon  land  under  a 
mere  license  has  no  such  possession  as  enables  him  to  maintain  for- 
cible entry  or  detainer  against  a  licensor  in  whom  the  legal  p&s- 
session  remains;  though  of  course  a  licensee. may  sometimes  obtain 
possession  in  himself,  as  where  he  sets  up  an  adverse  possession  in 
fact,  however  wrongful,  or  where  he  is  in  independent  possession  of 
specific  property  in  connection  with  or  as  an  incident  to  the  license 
or  easement.**  It  has  been  held  that  a  clerk  of  a  county  who  had 
been  forcibly  ejected  from  ^  room  in  the  courthouse  occupied  by 
him  as  an  office  did  not  have  sufficient  possession  to  entitle  him 

20.  See  supra,  par.  10.  35  N.  E.  527,  37  A.  S.  R.  219. 

1.  Schwinn  v.  Perkins,  79  N.  J.  L.       3.  Note:  18  Am.  Dec.  148. 

615,  78  Atl.  19,  21  Ann.  Cas.  1223,  32       4.  Notea:  121  A.  S.  R.  372;  21  Ann. 
L.R.A.(N.S.)  61.  Cas.  1227. 

Notes:  121  A.  S.  R.  373;  32  L.R.A.       6.  Notes:    121    A.    S.    R.    376;   32 
(N.S.)  51;  21  Ann.  Cas.  1227.  L.R.A.(N.S.)   61-  52:  21    Ann.   C«s, 

2.  Hoffman  v.  Reichert,  147  lU.  274.   1226. 
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to  maintain  an  action  of  forcible  entry  and  detainer  against  the 
court  of  county  commissioners  who  ordered  his  ejection.* 

13.  Landlord  and  Tenant. — The  possession  held  by  a  tenant,  while 
a  is  under  and  in  subordination  to  his  lease,  is  still  not  the  posses- 
sion of  a  mere  agent  or  employee,  but  that  of  a  tenant.  The  pos- 
session is  held  for,  but  not  by,  the  landlord;  and  as  a  result,  where 
the  tenant  is  in  actual  possession  and  is  forcibly  turned  out  of  posses- 
sion at  any  time  during  his  term  by  a  third  party  making  an  unlawful 
entry  upon  him,  he  alone,  and  not  the  landlord,  can  maintain  the 
action  of  forcible  entry  and  detainer.'  Likewise,  if  the  forcible  entry 
is  made  after  the  expiration  of  the  term  of  the  tenant,  but  while 
he  still  continues  upon  the  land,  or  during  the  possession  of  a  mere 
tenant  at  will  or  by  sufferance,  and  before  possession  has  been  deliv- 
ered back  to  the  landlord,  it  would  still  be  a  forcible  entry  upon  the 
tenant's  actual  possession,  and  he  alone  could  maintain  the  proceed- 
ing. Even  after  a  tenancy  has  been  terminated,  either  by  the  expir- 
ation of  the  lease  or  by  the  abandonment  of  the  premises  by  the 
lessee,  the  landlord  is  not  authorized,  as  a  general  rule,  to  maintain 
an  action  of  forcible  entry  and  detainer  against  a  third  person,  who 
made  an  entry  while  the  tenant  was  in  possession.  If,  however,  the 
entry  is  made  after  the  expiration  or  surrender  of  the  lease,  or  after 
the  abandonment  of  the  premises  by  the  lessee,  the  landlord  may 
maiatain  an  action  for  forcible  entry  and  detainer  against  an  intruder. 
Also  it  has  been  ruled  that  a  lessee  who  is  deprived  of  the  possession 
of  property  which  he  has  leased,  by  the  refusal  of  a  former  tenant 
whose  term  has  expired,  to  quit  the  premises,  is  the  proper  party 
to  bring  an  action  to  recover  possession  thereof  on  the  theory  that 
the  lessee,  as  against  the  landlord,  is  entitled  to  possession.  But  in 
other  jurisdictions  it  has  been  held  that  under  such  circumstances 
the  lessee  has  no  sufScient  right  in  possession  to  maintain  the  action.' 
However,  in  all  these  cases  as  between  landlord  and  tenant,  it  is  not 
the  fact  of  leasing  but  the  fact  of  possession  which  controls;  and  if 
in  a  particular  case  the  lessor,  notwithstanding  the  lease,  remains 
or  comes  again  into  possession  of  the  property,  or  some  part  of  it, 
he  may  maintain  forcible  entry  against  a  third  person  who  forcibly 
enters  upon  the  property,  and  retain  possession.  But  a  landlord  may 
remain  on  premises  without  being  in 'possession  thereof,  as  where 
he  retains  a  room  in  a  hotel  which  hb  has  leased,  in  which  event 
his  tenant  is  the  only  party  competent  to  maintain  an  action  for 
a  forcible  entry.    Conversely,  a  mere  lodger  on  the  premises  is  not 

6.  Note:  8  LJtA.(N.S.)  426, 430.  Note:  121  A.  S.  B.  373. 

7.  Cheztun  v.   Campbell,  42  Wash.       And  see  generally,  Lahbumd  ax» 
660,  85  Pao.  48,  7  Ann.  Cas.  921  and  Tinaiit. 

note;  Chancey  v.  Smith,  25  W.  Ya.       8.  Note:  7  Ann.  Caa.  925. 
404,  52  Am.  Rep.  217. 
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Id  such  possession  as  entities  him  to  maintain  the  proceeding.*  Where 
a  building  is  occupied  by  several  tenants  who  severally  hold  exda- 
sive  possession  of  different  parts  of  it,  the  landlord  is  the  proper 
party  to  bring  an  action  for  forcible  entry  and  detainer  against  an 
adjoining  lot  owner  who  cuts  away  the  outer  walls  of  the  building, 
while  the  building  is  in  the  possession  of  the  tenants;  since  in  such 
a  case  the  several  tenants  have  only  incidental  use  of  the  outer  walls 
and  a  confusion  of  rights  would  occur  if  any  one  tenant  was  allowed 
to  take  exclusive  possession  of  the  outer  walls  as  parcel  of  his  lease- 
hold.^* Moreover,  although  the  possession  under  a  lease  is  sub  modo 
in  the  tenant,  it  remains  in  the  landlord  at  least  to  the  extent  tiiat 
he  can  warn  off  intruders  and  trespassers;  and  so,  where  certain  per- 
sons went  upon  leased  premises  in  the  possession  of  tenants,  and  sub- 
sequently the  landlord  came  out  and  in  the  presence  of  the  tenants 
ordered  the  intruders  off,  but  they  refused  to  go  and  their  numbws 
and  conduct  were  such  as  to  put  the  landlord  in  fear,  it  was  held 
that  they  were  held  guilty  of  forcible  entry  and  detainer.** 

14.  Joint  Possession. — Where  title  or  possession  of  the  premises  is 
held  by  several  persons  jointly,  as  by  tenants  in  common,  coparceners, 
partners,  and  the  like,  they  are  seized  for  themselves  and  for  each 
other.  All  are  equally  entitled  to  possession;  and,  conversely,  the 
posfessioQ  of  any  one  is  the  possession  of  all.**  Several  important 
consequences  follow  from  this  principle.  Thus  it  is  settled  that, 
although  all  may  join,  yet  any  one  joint  tenant  may  maintain  an 
action  of  forcible  entry  and  detainer  against  a  stranger  and  recover 
the  entire  possession.  In  such  case  his  recovery  inures  to  the  benefit 
of  all,  and  the  judgment  in  his  action  could  be  pleaded  in  bar  of 
a  proceeding  by  the  others  for  the  same  cause.**  On  the  other  hand, 
a  party  by  ejecting  from  the  premises  one  of  two  joint  tenants  under 
a  writ  of  possession  against  tiie  one  only,  leaving  the  other  in  pos- 
session, does  not  obtain  possession  as  against  even  the  one  who  has 
been  ejected,  and  cannot  maintain  forcible  entry  and  detainer  against 
either  or  both  grounded  on  his  return  or  re-entry,  since  the  posses- 
sion of  the  tenant  who  remains  in  possession  is  still  that  of  the  other 
as  well  as  his  own.**  This  principle  interposes  certain  difficulties 
in  the  way  of  the  maintenance  of  the  action  by  one  joint  possessor 
against  the  other.  It  is  very  clear  that  if  one  is  or  both  are  in 
actual  and  peaceable  possession,  one  cannot  oust  the  other  by  for- 
cible entry  or  unlawful  detainer  proceedings  grounded  on  a  claim 
of  superior  right  of  possession  or  otherwise.  In  such  case  the  plain- 
tiff, before  he  can  obtain  relief,  must  resort  to  a  court  of  equity  for 

».  Not«:  121  A.  S.  R.  373,  374.  IS.  Rabe  v.  Fyler,  10  Smedes  ft  M. 

10.  Note:  7  Ann.  Cas.  924.  (Mias.)  440,  48  Am.  Dee.  763  and  note. 

11.  State  V.  Robbins,  123  N.  C.  730,       Note:  121  A.  S.  R.  374. 

31  S.  E.  669,  68  A.  S.  R.  841.  14.  Bernecker  v.  Miller,  40  Mo.  473, 

12.  See  OrsKANOT,  vol.  7,  p.  820.       93  Am.  Dee.  309  and  note. 
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a  partition  of  the  land  in  dispute,  or  an  adjudication  of  the  equitable 
rights  involved,  and  so  obtain  a  right  to  exclusive  possession  of  all 
or  a  part  of  the  property.^'  Even  where  one  of  the  joint  poesessors 
forcibly  enters  upon  and  turns  the  other  out  of  possession,  the  latter 
cannot  in  an  action  of  forcible  entry  and  detainer  obtain  a  judgment 
for  restitution  of  exclusive  possession  unless  he  had  previously  dis- 
seized his  copossessor  and  obtained  actual  and  peaceable  possession 
in  severalty;  and  this  is  not  established  by  forming  an  intention 
during  the  other's  temporary  absence  without  intention  to  abandon 
possession,  to  prevent  hia  return.  In  such  case  the  possession  of  the 
one  continues  to  be  the  possession  of  both  until  there  is  an  actual 
disseisin  by  keeping  the  other  out  by  force  or  causing  him  to  elect 
to  retreat  and  avoid  the  peril  of  conflict.  In  a  proper  case,  however, 
it  seems  that  a  joint  tenant  forcibly  dispossessed  may  maintain  a 
proceeding  to  be  restored,  not  to  entire  possession,  but  to  his  joint 
possession  in  conjunction  with  his  cotenante.  To  this  extent  is  title 
tried  and  determined  in  forcible  entry  and  detainer;  and  a  party 
owning  but  a  moiety  of  property  may  therefore  resort  to  force  to  get 
himself  into  and  retain  a  possession  which  would  not  be  permitted 
were  he  an  owner  in  severalty.** 

15.  Incomplete  or  Scrambling  Possession. — The  possession  of  an 
occupant  must  be  not  only  actual,  but  also  quiet  and  peaceable  in 
order  to  give  rise  to  an  action  of  forcible  entry  and  detainer  in  case 
of  dispossession.*'  In  some  cases  there  is  no  difficulty  in  fixing  the 
exact  time  at  which  such  possession  is  complete,  as  where  a  conceded 
possession  is  lawfully  and  peaceably  transferred,  or  where  actual  pos- 
session is  taken  of  vacant  lands  by  the  party  entitled  to  possession.*' 
But  there  are  times  when  it  is  a  matter  of  doubt  as  to  whether  the 
possession  is  complete  or  not.  This  is  the  case  where  there  is  a 
so-called  "scrambling  possession,"  by  which  ia  signified  that  two  or 
more  parties  are  struggling  for  the  possession  of  land,  or  at  least 
that  one  party  has  unlawfully  entered  upon  the  possession  of  another 
without  his  knowledge  or  opportunity  to  determine  whether  he  will 
submit  to  it  or  not.**  In  neither  case,  as  a  rule,  is  there  such  actual 
pecu;eable  possession  as  will  support  an  action  of  forcible  entry  and 
detainer.  Possession  taken  by  force  or  stealth  does  not  at  once 
become  peaceable  within  the  meaning  of  the  statute,  so  that  it  is 
protected  from  a  forcible  re-entry  by  the  person  who  has  been  dis- 

16.  lick  V.  O'Donnell,  3  Cal.  69,  58       17.  Schwinn  v.  Perkins,  79  N.  J.  L. 
Am.   Dec.   383   and  note;   Knapp  v.  615,  78  Atl.  19,  21  Ann.  Cas.  1223  and 
Reed,  88  Neb.  754,  130  N.  W.  430,  note,  32  L.R.A.(N.S.)   51. 
Ann.  Cas.  191231095,32  L.R.A.(N.S.)       Notes:  18  Am.  Dec.  147;  8  LJLA. 
869.  537. 

16.  Robertson   ▼.    Robertson,    2   B.       18.  See  snpra,  par.  11. 
Hon.  (Ky.)  235,  38  Am.  Dee.  148.  19.  Notes:   121   A.   S.   R.   384;   21 

Note:  121  A.  S.  R.  373,  374,  375.         Ann.  Cas.  1227. 
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possessed. '**  If  the  possession  taken  is  involved  in  a  struggle,  or  is 
so  recent  that  a  struggle  may  yet  be  reasonably  apprehended,  while 
it  is  probable  that  the  person  in  possession  is  not  in  law  subject  to 
the  forcible  entry  of  a  person  who  is  not  a  party  to  the  struggle 
and  has  hitherto  had  no  possession,  yet,  as  to  the  person  on  whom 
the  entry  has  been  made,  the  possession  may  be  deemed  scrambling 
or  incomplete,  or  at  least  not  peaceable  and  not  sufficient  to  support 
an  action  against  him  should  he  subsequently  regain  possession.* 
It  is  difficult  to  say  just  what  will  suffice  to  enlarge  a  mere  occupa- 
tion into  a  legal  possession,  or  to  define  the  precise  point  at  which  a 
possession  ceases  to  be  a  scrambling  possession.  No  rule  oi  universal 
application  can  be  established,  but  each  case  must,  of  necessity,  be 
governed  by  its  own  circumstances.  A  mere  pedis  possessio  or  momen- 
tary personal  presence  on  land  in  the  lawful  possession  of  another, 
though  gained  without  actual  force,  is  not  sufficient'  Am  at  common 
law  the  right  of  immediate  recapture  was  fully  recognized,  and  a 
disseisor  could  be  forcibly  ejected  provided  no  substantial  dday  had 
ensued  after  the  entry,  so,  since  the  adoption  of  the  statutes  of  for- 
cible entry,  it  has  been  well  recognized  that  a  mere  trespasser  cannot 
by  the  very  act  of  trespass,  immediately  and  without  acquiescence, 
give  himself  what  the  law  understands  by  possession  against  the  per- 
son whom  he  ejects.  His  possession,  though  actual^  is  never  peaceable ; 
and  hence  under  such  circumstances  he  may  be  forcibly  ejected,  if 
no  more  force  than  is  necessary  for  the  purpose  is  used,  and  in  such 
a  case  the  forcible  entry  a&d  the  recapture  are  but  one  transaction, 
and  the  recaptvure  is  hot  a  forcible  entry  but  a  successful  and  proper 
resistance  to  a  forcible  entry.'  But  even  though  an  original  entry 
was  forcible  or  fraudulent,  and  without  4^he  slightest  color  of  right, 
nevertheless  if  the  party  in  possession  submits  and  allows  a  trespasser 
to  renuUn  quietly  in  possession  for  a  considerable  time,  he  cannot 
afterwards  take  the  law  into  his  own  hands  and  repel  the  intruder 
by  force.  For,  under  such  circumstances,  the  possession,  though 
wrongful  and  at  first  maintained  by  menaces  or  violence,  will  have 
ripened  into  a  peaceable  possession,  for  a  disturbance  of  which  for- 
cible entry  and  detainer  would  be  the  appropriate  remedy.* 

16.  Duration  of  Possession. — ^For  the  purpose  of  excluding   a 
momentary  or  scrambling  actual  possession,  it  is  in  some  cases  pro- 

20.  Wilson   v.   Campbell,   75   Ean.  N.  E.  850,  39  L.R.A.  418;  Schwinn  ▼. 

159,  88  Pac.  548, 121  A.  S.  R.  366  and  Perkins,  79  N.  J.  L.  515,  78  Ail.  19, 

note,  12  Ann.  Cas.  766,  8  L.R.A.(N.S.)  21  Ann.  Cas.  1223  and  note,  32  L.R.A. 

426;  Robertson  v.  Robertson,  2  B.  Mon.  (N.S.)  51. 
(Ky.)  235,  38  Am.  Dec.  148.  4.  Wilson  v.  Campbell,  75  Kan.  159, 

1.  Note:  121  A.  S.  R.  384.  88  Pac.  548, 121  A.  S.  R.  366  and  note, 

2.  Notes:  121  A.  S.  R.  385;  8  LII.A.  12  Ann.  Cas.  766,  8  L.R.A.(N.S.).  426. 
637.  See  also  supra,  par.  9. 

S.  Page  V.  Dwight,  170  Mass.  29,  48 
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vided  by  statute  that  an  action  of  forcible  entry  and  detainer  may 
be  brought  only  by  a  person  who  has  been  in  the  peaceable  and 
andifiturbed  posseesion  of  the  property  for  a  stated  period  preceding 
the  unlawful  entry,  as  for  instance  for  five  days.'  Where  there  is 
no  such  statutory  provision  in  force,  however,  the  mere  fact  of  peace- 
able and  quiet  possession  at  the  time  of  the  forcible  entry  is  aU  that 
need  be'  shown,  and  no  time  is  prescribed  for  which  such  possession 
should  have  endured  to  protect  it  against  the  forcible  entry  of  others. 
The  fact  that  the  posseesion  of  the  occupant  was  but  recently  acquired 
is  material  only  to  the  extent  that  it  may  sustain  the  conclusion  that 
it  had  not  become  actual  and  peaceable.  But  if  from  the  whole 
evidence  it  appears  that  the  plaintiff  was  in  the  actual  and  peaceable 
possession  of  the  property,  the  fact  that  his  possession  was  recently 
acquired  does  not  excuse  the  forcible  entry  thereon,  or  prevent  him 
from  recovering  of  the  person  guilty  thereof.  Where  the  possession 
is  vacant,  a  party  entering  peaceably  under  a  bona  fide  claim  to  the 
right  of  possession  may  very  speedily  found  a  possession  entitled  to 
recognition  under  the  statute.  And  although  a  scrambling  for  pos- 
session is  not  to  be  encouraged,  yet  though  a  person  knows  that  another 
claims  title  and  intends  to  take  possession,  still  if  he  takes  actual 
possession  even  with  no  other  motive  than  that  of  obtaining  the  advan- 
tage of  possession ,  in  a  controversy  about  title,  he  may  maintain 
against  the  other  an  action  of  forcible  entry  and  detainer.* 

17.  How  Possession  Is  Lost. — ^When  once  actual  possession  is 
obtained  it  continues  until  terminated  by  lawful  surrender  or  trans- 
fer, or  by  abandonment,  or  by  eviction  which  has  ripened  into  a 
peaceable  possession  on  the  part  of  the  intruder.  It  is  not  essential 
for  the  retention  of  the  possession  that  the  possessor  should  at  all 
times  reside  or  stay  on  the  premises,  persoiially  or  by  agent;  for 
there  may  be  possession  without  occupancy,  as  we  have  already  seen.^ 
An  essential  ingredient  of  abandonment  of  possession  is  the  inten- 
tion to  abandon.  Consequentiy,  a  temporary  absence  from  the  prem- 
ises does  not  constitute  a  loss  of  the  actual  possession,  nor  prevent  tiie 
maintenance  of  forcible  entry  and  detainer  against  one  who  forcibly 
enters  or  detains  the  premises ;  and  one  who  enters  during  such  tem- 
porary absence  does  not  acquire  a  legal  possession  such  as  permits 
him  to  bring  the  action  if  the  rightful  possessor  forcibly  ejects'  him 
immediately  on  discovery  of  his  presence  on  the  premises.'     Any 

5.  Cheznm  v.  CampbeU,  42  Wash.  366,  12  Ana.  Gas.  766,  8  LIt.A.(N.S.) 
560,  85  Pac.  48,  7  Ann.  Gas.  921.  426;  Schwinn  v.  Perkms,  79  N.  J.  L. 

6.  Notes:  121  A.  S.  R.  383;  8  L.ILA.  515,  78  AtL  19,  21  Ann.  Gas.  1223,  32 
637;  21  Ann.  Gas.  1227.  LJELA.(N.S.)  51. 

7.  See  supra,  par.  11, 12.  Notes:  18  Am.  Dee.  147,  148;  121 

8.  Moon  V.  Rollins,  36  Gal.  333,  95  A.  S.  R.  389;  8  L.R.A.  537. 
Am.  Dec.  181 ;  Wilson  v.  Gampbell,  75  See  also  supra,  par.  16, 
Kan.  159,  88  Pac.  548,  121  A.  S.  R. 
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act  done  by  the  rightful  possessor  indicating  an  intention  not  to 
abandon  but  to  hold  possepwon  will  continue  the  possession  in  him." 
(Jenerally  the  mere  absence  of  any  facts  from  which  an  intention 
to  abandon  could  be  inferfed  is  sufficient  to  preserve  one's  posses- 
sion,*" even  though  during  his  absence  a  copossessor  enters  with  an 
intention  to  prevent  him  from  retiirning  u^jon  the  premises,  a  mere 
entry  with  a  resolution  to  expel  a  person  not  operating  aa  an  expul- 
s-ion  actual  or  constructive,  nor  as  a  disseisin  in  fact  until  such  person 
submits  thereto,  or  his  re-entry  is  successfully  resisted.**  In  con- 
templation of  law,  therefore,  a  tenant  temporarily  absent  from  tho 
premises  is  in  possession  still,  and  a  landlord,  though  ■  entitled  to 
repossession,  may  not  re-enter  during  such  absence  and  hold  forcible 
possession.**  Where  a  party  in  possession  has  fenced  land,  but 
his  fence  is  swept  away  by  high  water,  he  does  not  of  necessity  and 
immediately  lose  his  possession.  He  may  then  and  thereafter  abandon 
it;  but  if  be  does  anything  indicating  an  intention  to  hold  the 
possession,  it  will  be  sufficient  to  give  him  the  actual  possession.*' 
So  a  tenant  who,  on  removing  from  land  having  growing  crops 
thereon  places  it  under  the  care  of  his  agent  to  look  after  and  to 
put  up  fences,  shows  no  intention  of  abandoning  it;  on  the  con- 
trary, his  acts  and  conduct  clearly  indicate  an  opposite  intention.** 
A  party  may  be  held  liable  for  forcible  entry  in  opening  the  door 
of  plaintiff's  close  with  a  key  that  fitted  it  and  taking  away  his 
own  goods  which  were  in  plaintiff's  possession,  notwithstanding  the 
fact  that  the  plaintiff  has  gone  away  with  his  family,  and  the  defend- 
ant has  reasonable  cause  to  believe  and  does  believe  that  the  plaintiff 
does  not  intend  to  return.*'  On  the  other  hand,  the  mere  intention 
to  abandon  premises,  followed  by  acts  in  effectuation  thereof,  doe.s 
not  put  an  end  to  possession  until  actual  occupancy  has  terminated. 
Thus,  where  a  tenant  had  conceived  the  purpose  of  giving  up  the 
premises  to  his  landlord,  thereby  putting  an  end  to  the  lea.se,  and 
liad  even  begun  to  remove  his  efl'ects,  but  the  hou-se  was  still  occupied 
by  him  and  his  family,  and  part  of  his  movables  were  there,  it  was 
held  that  this  was  quite  sufficient  to  make  him  the  actual  occupant 
luitil  he  yielded  up  the  possession  by  removing  him.self,  his  family, 
and  his  property  from  the  premises,  there  being  nothing  in  the 
terms  of  the  lease  which  reinvested  the  landlord  with  posi«ession  on 
the  determination  of  the  tenant  to  abandon  it,  or  the  removal  of 

9.  Davidson    ▼.    Phillips,    9    Yerg.   Am.  Rep.  552. 
(Tenn.)  93,  30  Am.  Dec.  393.  13.  King  v.  St.  Louis  Gaslight  Co., 

■      10.  Tribble  v.  Frame,  7  J.  J.  Marsh.   34  Mo.  34,  84  Am.  Dec.  68. 
(Ky.)  599,  23  Am.  Dec.  439.  14.  Chancev  v.   Smith,  25  W.  Va. 

11.  Robertson    v.    Robertson,   2    B.  404.  52  Am.  Kop.  217. 

Mon.  (Ky.)  235,  38  Am.  Dec.  148.  15.  Mfljcod  v.  Jones,  105  Mass.  403, 

12.  Mason  v.  Hawes,  52  Conn.  12,  52  7  Am.  Rep.  539. 
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part  of  his  goods  in  furtherance  of  his  intention.**  It  is  always 
to  be  borne  in  mind,  however,  that  the  principle  that  possession  is 
lost  only  by  absence  from  the  premises  with  the  intention  to  abandon 
them  is  available  only  to  one  who  holds  the  actual,  peaceable  pos- 
session in  fact,  and  cannot  be  relied  on  by  a  mere  trespasser  whose 
occupation  has  not  ripened  into  such  possession.  Even  if  the  tortious 
entry  constituted  an  ouster,  the  rightful  possessor  who  enters  with- 
out force  during  the  temporary  absence  of  a  trespasser  is  restored  by 
operation  of  law  to  his  actual  and  rightful  possession,  regardless  of 
the  trespasser's  intentions  as  to  returning.  As  between  disseisor  and 
disseisee  in  such  cases,  the  law  will  not  construe  the  actual  possession 
of  the  former  to  be  more  extensive  or  protracted  than  his  pedis 
possessio.*' 

18.  Eviction  under  Judicial  Process. — The  question  as  to  whether 
possession  has  been  transferred  or  lost  is  often  presented  in  cases 
wherein  the  occupant  of  land  has  been  ejected  and  another  placed 
in  control  under  color  of  legal  or  judicial  process.  In  some  juris- 
dictions the  purchaser  at  a  judicial  sale  may  maintain  forcible  entry 
and  detainer  to  obtain  possession  of  the  property  from  the  judgment 
debtor  who  was  in  possession  when  the  judgment  was  rendered.*' 
Obviously  an  action  of  forcible  entry  and  detainer  will  not  lie  to 
dispossess  a  purchaser  lawfully  placed  in  actual  possession  in  pur- 
suance of  the  decree  and  order  of  a  court  of  competent  jurisdiction, 
and  a  court  of  equity  will  quiet  and  prevent,>a  wrongful  interference 
with  such  possession  by  enjoining  the  execution  of  the  writ  of  pos- 
session issued  in  such  action.*'  So  where  two  parties  both  used  and 
cultivated  land,  sometimes  alternately  and  sometimes  simultaneously, 
subsequently  to  a  judgment  in  an  action  of  ejectment  wherein  the 
title  was  adjudged  to  be  in  one  of  them,  the  law  deems  the  actual 
possession  to  be  his  in  the  absence  of  evidence  of  his  intentional 
abandonment  of  that  possession,  or  of  an  ouster  by  the  other  party.** 
But  the  mere  rendition  of  judgment  for  restitution  to  a  plaintiff  in 
ejectment  does  not  authorize  him  to  take  possession  by  force  and 
without  judicial  process,  and  if  he  does  so  he  cannot  plead  his  judg- 
ment to  an  action  of  forcible  entry  and  detainer  brought  against 
him  by  the  defendant  in  the  ejectment  case.*  It  is  also  well  settled 
that  a  writ  of  possession  does  not  run  against  a  person  not  a  party 
to  legal  proceedings  to  try  the  question  of  title  or  right  to  possession 
or  to  cause  a  sale  of  land,  who  was  in  actual  peaceable  possession  oi 

16.  Chezum  v.  Campbell,  42  Wash.  N.  W.  925,  73  A.  S.  E.  518. 

.leo,  85  Pac.  48,  7  Ann.  Cas.  921.  19.  Cope  v.  Payne,  111  Tenn.  128, 

17.  Tribble  v.  Frame,  7  J.  J.  Marsh.  76  S.  W.  820,  102  A.  S.  R.  746. 
(Kv.)  599. 23  Am.  Dee.  439;  Kercheval  20.  Tribble  v.  Frame,  7  J.  J.  Marsh. 
V.  Ambler,  7  J.  J.  Marsh.  (Ky.)  626,  (Ky.)  599.  23  Am.  Dec.  439. 

23  Am.  Dee.  446.  1.  See  supra,  par.  9.  See  also  Eject- 

18.  Green  v.  Morse,  57  Neb.  391,  77    .ment,  vol.  9,  pp.  930,   931. 
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the  premises  at  the  time  the  proceedings  were  instituted.*  Such  writ 
does  not  justify  an  entry  by  the  plaintiff  nor  the  forcible  dispossession 
of  the  party  in  possession  by  the  sheriflf.  Consequently,  a  party  so 
dispossessed  may  maintain  an  action  of  forcible  entry  and  detainer 
for  restitution  of  the  premises;  and  if  he  yields  to  the  force  but 
peaceably  returns  to  his  possession  as  soon  as  the  sheriff  departs  and 
the  force  is  gone,  his  possession  is  reinstated,  and  the  plaintiff  cannot 
maintain  an  action  of  unlawful  detainer  against  him,  since  he  does 
not  in  such  circumstances  obtain  lawful  possession  under  his  writ 
of  possession.'  On  the  same  theory,  where  a  judgment  and  writ 
of  possession  are  against  one  of  two  joint  possessors,  and  the  sheriff 
enters  thereunder  in  the  absence  of  both  and  delivers  possession  to 
the  plaintiff's  agent,  who  does  not  remain  on  the  premises,  the  plain- 
tiff cannot  maintain  forcible  entry  and  detainer  against  the  joint 
tenant  not  named  in  the  writ  on  his  return  and  re-entry  upon  the 
premises,  there  beiiig  no  actual  eviction  as  to  him  by  the  formal 
delivery  of  possession  by  the  sheriff,  and  the  plaintiff's  possession 
being  constructive  only,  and  not  actual,  in  such  case.*  Likewise,  on 
the  eviction  of  one  of  two  tenants  in  common  under  a  writ  of  pos- 
session against  him  alone,  leaving  the  other  in  possession,  the  latter's 
possession  is  that  of  both;  and  the  return  into  actual  possession  of 
the  evicted  one  does  not  enable  the  plaintiff  to  maintain  forcible 
entry  and  detainer  against  either  or  both.'  Even  where  the  writ  of 
possession  does  run  against  the  party  in  actual  possession,  the  latter's 
popsession  is  not  terminated  until  the  writ  is  fully  executed  by  com- 
plete delivery  of  actual  possession  thereunder.  Accordingly,  where 
the  sheriff  removed  the  defendant's  family  and  effects  from  the  house 
into  the  yard,  and  was  in  the  act  of  removing  them  from  the  prem- 
ises, when  he  was  served  with  an  injunction  against  execution,  and 
desisted,  and  the  defendant  on  endeavoring  to  resume  possession  of 
the  house  was  violently  resisted  by  the  plaintiff  and  his  companions, 
and  accordingly  went  with  his  family  to  a  bam  on  the  premises  and 
took  up  his  residence  there,  it  was  held  that  he  could  maintain  forcible 
entry  and  detainer  against  the  plaintiff  to  recover  possession  of  the 
house.* 

2.  See  Ejkctmbht,  vol.  9,  pp.  932,  620  and  note.     See  also  Ejiothent, 

933.  vol.  9,  p.  936. 

8.  Brush  T.  Fowler,  36  HI.  53,  85  1.  Kercheval   ▼.   Ambler,   7   J.    J. 

Am.  Dec.  382  and  note;  Garrison  v.  Marsh.  (Ky.)  626,  23  Am.  Dee.  446. 

Savignae,  25  Mo.  47,  69  Am.  Dec.  448;  6.  Bemecker  v.  Miller,  40  Mo.  473, 

Bemecker  v.  Miller,  40  Mo.  473,  93  93  Am.  Dec.  309  and  mote.    See  also 

Am.  Dec.  309  and  note;  Fults  v.  Mmi-  supra,  par.  14. 

ro,  202  N.  Y.  34,  95  N.  E.  23,  Ann.  Cas.  6.  Famsworth  ▼.  Fowler,  1  SwaH. 

1912D870,37L.R.A.(N.S.)  600;  Laird  (Tenn.)  1,  65  Am.  Dee.  718. 
▼.  Winters,  27  Tex.  440,  86  Am.  Dec. 
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19.  Acts  Sufficient  to  Constitute  Possession. — Possession  involves 
exclusive  dominion  and  control  such  as  owners  of  like  property  usu- 
ally exercise  over  it.  The  existence  of  such  possession  is  largely  a 
question  of  fact,  dependent  on  the  nature  of  the  property  and  the 
surrounding  circumstances.'  Actual  residence  in  a  house  or  room 
is  obviously  sufficient ;  even  residence  in  a  barn  on  the  premises  when 
kept  out  of  the  dwelling  may  suffice.^  Leaving  property  on  the 
premises  in  usual  course  is  indicative  of  an  intention  to  retain  posses- 
sion during  temporary  absence,  especially  if  an  agent  is  left  in  charge.* 
Placing  locks  on  a  church,  fastening  up  the  doors  and  windows,  and 
notifying  all  persons  present  and  within  hearing  of  an  intention  to 
hold  exclusive  possession,*'  entering  on  land  with  an  intention  to  take 
possession  and  clearing,  fencing,  or  maintaining  the  fences  about  it,** 
constructing  buildings  thereon,**  planting  and  cultivating  crops,*'  or 
pasturing  livestock  ** — these  are  all  strong  and  often  nearly  conclu- 
sive evidences  of  possession.  On  the  other  hand,  the  accidents  destruc- 
tion or  the  removal  of  fences  does  not  of  itself  destroy  possession  once 
obtained ;  **  nor  is  the  fencing  or  use  of  the  land  in  some  one  or 
more  of  these  ways  absolutely  essential  to  possession  as  a  matter  of 
law,  since  they  may  not  be  necessary  or  customary  in  the  given  cir- 
cumstances, or  the  dominion  and  intention  to  possess  may  be  otherwise 
manifested.**  That  possession  may  be  held  by  an  agent,  and  that 
it  continues  during  the  absence  of  the  possessor  and  agent  unless  there 
is  an  intention  to  abandon,  has  been  already  shown.*'  Possession, 
however,  must  be  exclusive,  in  that  it  is  not  shared  with  the  defend- 
ant; but  a  party's  possession  continues  notwithstanding  the  presence 
of  other  persons  or  their  property  on  the  land,  provided  they  hold 
in  subordination  to  his  rights  and  not  as  independent  claimants  or 
possessors.**  Finally,  it  is  to  be  noted  that  where  a  party  is  in 
actual  possession  of  a  portion  of  a  given  tract  of  land  under  a  deed 
or  other  color  of  title,  he  will  be  deemed  in  legal  possession  of  all 

7.  Note:  121  A.  S.  R.  386.  State  v.  Bennett,  Harp.  L.  (S.  C.)  603, 

8.  Farnsworth  v.   Fowler,  1   Swan  18  Am.  Dec.  663;  Chancey  v.  Smith, 
(Tenn.)  1,  55  Am.  Dec.  718.  25  W.  Va.  404,  62  Am.  Rep.  217, 

9.  Wilson  v.  Campbell,  75  Kan.  169,  Note:  18  Am.  Dec.  148. 

88  Pac.  548, 121  A.  S.  R.  366,  12  Ann,  14.  Davidson    v.   PhUlips,   9   Yerg. 

Cas.  766,  8  L.R.A.(N.S.)  426;  Schwinn  (Tenn.)  93,  30  Am.  Dec  393. 

V.  Perkins,  79  N.  J.  L.  515,  78  Atl.  16.  King  v,  St.  Louis  Gaslight  Co., 

19.  21  Ann.  Cas.  1223,  32  L.RA.(N.S.)  34  Mo.  34,  84  Am.  Dec.  68. 

51  16.  Notes:  18  Am.  Dee.  148;  121  A. 

10.  Note:  121  A.  S.  R.  386.  S.  R.  387. 

11.  Note:  32  LJR.A.(N.S.)  62.  17.  See  supra,  par,  12, 17. 

12  Valencia  v.  Couch,  32  Cal.  339,      18.  Tribble  v.  Frame,  7  J.  J.  ICanh. 
91  Am.  Dec.  689.  (Ky.)  599,  23  Am.  Dec.  439. 

13.  Kercheval   v.   Ambler,   7  J.   J.       Note:  121  A.  S.  R.  388. 
Marah.  (Ky.)  626,  23  Am.  Dec.  446; 
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the  land  embraced  in  the  c&Ga  of  the  deed,  except  such  part  as  may 
be  in  actual  and  adverse  possession  of  another  person.^* 

20.  Acts  Insufficient  to  Constitute  Possession. — ^In  a  general  sense, 
it  may  be  said  that  acts  which  are  not  acts  of  dominion  or  control, 
and  notwithstanding  which  dominion  or  control  may  be  in  another, 
or  not  exist  in  anyone,  do  not  establish  possession.  Among  these 
may  be  mentioned  the  payment  of  taxes;  hitching  horses  in  an  imfin- 
ished  stable;  cutting  of  timber  for  firewood,  and  like  occasional  acts, 
even  when  accompanied  by  the  occasional  use  of  land  for  grazing 
purposes;  nailing  up  the  doors  of  a  house;  retaining  fragments  of 
an  old  fence,  which,  when  erected,  was  probably  sufficient  to  consti- 
tute possession ;  initiating  acts  of  possession,  such  as  erecting  a  cabin, 
deadening  trees,  cutting  brush  and  erecting  part  of  a  fence,  but 
leaving  all  these  acts  incomplete,  and  suspending  all  further  action ; 
and  taking  possession  of  a  house,  which  is  confessedly  personal  prop- 
erty, because  admitted  to  be  on  the  land  of  another.** 

III.  Essential-  Elembnts 

21.  Necessity  for  Actual  Force. — The  primary  purpose  of  actions 
of  forcible  entry  and  detainer  being  to  prevent  a  breach  of  the  peace, 
it  is  well  settled  that,  under  the  British  statutes  *  and  in  those  juris- 
dictions in  which  the  definition  has  not  been  broadened  by  legisla- 
tion or  judicial  construction,  a  forcible  entry  is  such  only  as  is  made 
with  actual  physical  force  in  and  upon  the  premises,  or  by  violence 
directed  or  threatened  against  the  person  in  occupancy.  It  signifies 
only  such  entry  as  is  made  with  a  strong  hand,  with  unusual  weapons, 
or  with  an  unusual  number  of  servants  or  attendants,  and  with  menace 
to  life  or  limb.  Consequently,  an  entry  without  force  by  a  party 
entitied  to  possession,  or  an  unlawful  entry' without  actual  force,  vio- 
lence or  menaces,  and  which  has  no  other  force  than  such  as  the  law 
implies  in  every  trespass,  is  not  a  forcible  entry  within  the  meaning  of 
the  statutes.  Many  an  entry  may  therefore  be  plainly  unlawful  and 
yet  not  give  rise  to  a  proceeding  for  forcible  entry  and  detainer, 
although  it  is  without  contradiction  that  every  forcible  entry  as  above 
defined  is  unlawful.  This  distinction  accounts  for  the  failure  of  the 
plaintiff  to  recover  in  some  instances  where  he  has  declared  upon  a 
forcible  entry,  and  has  given  evidence  of  an  entry  that  is  merely 
unlawful.*  In  some  jurisdictions,  however,  the  courts  have  widened 

19.  Seals  v.  WilliamB,  80  Miss.  234,  Dearborn  Lodge  v.  Klein,  116  Dl.  177. 
31  So.  707,  92  A.  S.  R.  601  and  note.     3  N.  E.  272,  56  Am.  Rep.  133;  Wilson 

Notes:  88  A.  S.  R.  702,  704;  121  A.  v.  Campbell,  75  Kan.  159,  88  Pac.  548, 
S.  R.-388.  121  A,  S.  R.  366,  12  Ann.  Cas.  766,  8 

20.  Note:  121  A.  S.  R.  388.  L.R.A.(N.S.)  426;  Tribble  v.  Frame. 

1.  See  supra,  par.  3.  7  J.  J.  Marsh.  (Ky.)  509,  23  Am.  Dec. 

2.  Lewis  V.  State,  99  Ga.  692,  26  S.  439;  Smith  v.  Detroit  Loan,  etc.,  Asa'n, 
E.  496,  59  A.  S.  R.  255  and  note;  Fort  115  Mieh.  340,  73  N.  W.  395,  69  A.  S. 
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tile  conception  of  forcible  entry  to  include  the  obtaining  of  land  by 
fraud  or  stealth  or  other  unlawful  means  as  well  as  by  actual  vio- 
lence.* The  proceeding  for  forcible  entry  and  detainer  is  purely 
statutory,  however,*  and  it  accordingly  follows  that  a  comprehensive 
view  of  what  is  regarded  by  the  courts  as  constituting  a  forcible  entry 
can  only  be  obtained  by  considering  the  statutes  of  the  several  states 
with  reference  to  which  the  decisions  have  been  pronounced.  Some 
of  these  statutes  have  entirely  perverted  the  original  meaning  of  the 
word  "force,"  and  define  as  "forcible"  entries  that  are  obviously 
peaceable.  Many  cases  are  accordingly  to  be  found  in  which  forcible 
entry  and  detainer  proceedings  are  grounded  on  acts  that  amount 
only  to  ordinary  trespa.«ses  upon  real  property.  In  some  jurisdictions 
forcible  entry  ia  defined  by  statute  as  including  any  entry,  however 
quiet,  against  the  Avill  or  merely  without  the  consent  of  the  party 
in  possession ;  and  the  proceeding  can  be  maintained  by  the  person  in 
possession  against  one  who  enters  upon  even  vacant  or  unoccupied 
lands  without  ri.sht  or  title.  To  constitute  forcible  entry  and  detainer 
under  such  statutes,  therefore,  it  is  not  essential  tliat  the  entry  be 
ijiade  with  a  strong  hand,  or  be  accompanied  with  actual  force  or 
violence,  either  against  persons  or  property.  The  word  "force"  as 
used  therein  means  no  more  than  the  term  "vi  et  armis"  at  common 
law,  that  is,  with  either  actual  or  implied  force.* 

22.  Violence  to  Person  or  Property. — ^There  can  be  no  doubt  that 
an  entry  is  forcible  when  it  is  accomplished  or  accompanied  by  acts 
that  amount,  or  directly  tend,  to  a  breach  of  the  peace;  as  where  a 
[)arty  in  possession  is  ejected  by  force  overcoming  his  actual  resist- 
ance, or  is  assaulted  and  beaten,  and  the  like — in  short,  when  the 
dispossession  is  by  acts  involving  force,  Tiolence  or  terror  to  others.* 

a.  575,  39  L.R.A.  410;  Seals  v.  Will-  S.  R.  390  et  'seq. 

iiims,  80  Misa.  234,  31  So.  707,  92  A.  4.  See  supra,  par.  3. 

S.  R.  601  and  note;  Butts  v.  Voorhees,  6.  Lewis  v.  State,  99  Qa.  692,  26  8. 

13  N.  J.  L.  13,  22  Am.  Dec.  489  and  E.  496,  69  A.  S.  R.  265;  Crofif  v.  Ball- 

:iote;  Falts  v.  Munro,  202  N.  Y.  34,  95  inger,  18  111.  200,  65  Am.  Dec.  735  and 

>T.  E.  23,   Ann.   Cas.   1912D  870,  37  note;  Tribble  v.  Frame,  7  J.  J.  Marsh. 

L,.R.A.(N.S.)  600  and  note;  State  v.  (Ky.)  599,  23  Am.  Dec.  439;  Seals  v. 

Pollock,  26  N.  C.  305, 42  Am.  Dec.  140;  Williams,  80  Miss.  234,  31  So.  707,  92 

State  V.  Mills,  104  N.  C.  905, 10  S.  E.  A.  S.  R.  601  and  note. 

')76,  17  A.  S.  R.  706;  State  v.  Davis,  Notes:  18  Am.  Dec.  141  et  seq.;  121 

109  N.  C.  80'J,  13  S.  E.  883, 14  L.R.A.  A.  S.  R.  391,  392;  8  L.R.A.  637;  32 

206;  Smith  v.  Reeder,  21  Ore.  541,  28  L.R.A.(N.S.)  51,  52;  37  LR.A.(N.S.) 

Pao.  890,  15  L.E.A.  172;  Kramer  v.  600. 

Utt,  50  Pa.  St.  495,  88  Am.  Dec.  556;  6.  Valencia  v.  Couch,  32  Cal.  339,  91 

Foster  v.  Kelsey,  36  Vt.  199,  84  Am.  Am.  Dec.  589  and  note;  Sehwinn  v. 

r>ee.  676  and  note.  Perkins,  79  N.  J.  L.  515,  78  Atl.  19,  21 

Notes:   18  Am.  Dec.  140,  141;   65  Ann.  Cas.  1223  and  note,  32  L.R.A. 

.Vm.  Dec.  737;  20  A.  S.  R.  390;  121  A.  (N.S.)  51  and  note;  Scribner  v.  Beach, 

8.  R.  391;  8  L.R.A.  537.  4  Denio  (N.  Y.)  448,  47  Am.  Dec.  265; 

8.  Notes :  18  Am.  Dec.  141 ;  121  A.  Pharis  v.  Gere,  110  N.  Y.  336,  18  N. 
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In  some  jurisdictions  it  is  held  that  unless  there  is  apparent  violence, 
in  deed  or  word,  to  the  person  of  another,  or  circumstances  tend- 
ing to  excite  terror  in  the  owner,  and  to  prevent  him  from  claiming 
or  maintaining  his  right  to  possession,  the  entry  is  not  forcible. 
Since  the  object  of  the  statute  is  to  prevent  personal  altercation  and 
strife  among  parties  claiming  possession,  there  must  be,  it  is  held, 
force  or  terror  at  least  tending  to  a  breach  of  the  peace,  in  order  to 
constitute  the  offense.  In  other  words,  the  force,  or  show  of  force, 
and  the  entry  thereby  effected,  must  be  such  as  personally  affect  or 
disturb  the  occupant,  rather  than  that  force  which  is  necessarily 
exerted  against  the  premises  invaded  in  accomplishing  an  unlawful 
entry  or  trespass  thereupon.'  There  must  be  such  acts  of  violence, 
or  such  threats,  menaces,  signs  and  gestures  as  may  give  reason  to 
apprehend  injury  or  danger  in  standing  in  defense  of  the  possession, 
and  an  indispensable  ingredient  of  the  offense  is  force  of  arms  and 
a  strong  hand.*  Accordingly  it  is  said  that  there  can  be  no  forcible 
entry  upon  premises  on  which  tiie  plaintiff  had  left  his  goods  but 
without  any  person  in  charge,  since  the  goods  are  incapable  of  resist- 
ance and  therefore  no  breach  of  the  peace  could  ensue.'  Many  courts 
hold  the  same  view  as  regards  the  forcible  breaking  into  unoccupied 
dwelling  houses  or  other  buildings,  unaccompanied  by  any  circum- 
stances of  force  or  violence  tending  to  a  breach  of  the  peace,  the 
violence  done  to  the  property  being  regarded  as  a  mere  trespass, 
and  not  constituting  such  force  as  the  statute-  forbids,  which  is  only 
force  directed  against  the  person  of  the  occupant,  not  against  the 
premises.!"  If  there  is  no  more  force  used  than  is  implied  in  every 
trespass,  with  nothing  to  excite  fear  of  personal  violence,  a  case  is 
not  within  the  statute,  and  therefore  the  forcing  open  of  the  outer 
door  of  a  dwelling  in  a  peaceable  manner  is  not  of  itself  sufficient 
to  constitute  a  forcible  entry.  The  entry,  however;  may  be  forcible 
when  made  by  a  strong  hand  or  by  a  multitude  of  people  or  in  a 
riotous  manner,  even  in  the  absence  of  the  occupant,  and  with  no 
personal  violence  or  intimidation  towards  him.**  On  the  other  hand, 
forcible  breaking  open  the  doors,  windows  or  other  parts  of  a  house, 

E.  135,  1  L.R.A.  270;  State  v.  Ross,  9.  Butts  v.  Voorhees,  13  N.  J.  L. 

49  N,  C.  315,  69  Am.  Dec.  751  and  13,  22  Am.  Dec.  489  and  note, 

note;  Mosseller  v.  Deaver,  106  N.  C.  Note:  18  Am.  Dec.  143. 

494,  11  S.  E.  529,  19  A.  S.  R.  540,  8  10.  Lewis  v.  State,  99  Ga.  692,  26  S. 

LJEI.A.  537  and  note;  Smith  v.  Reeder,  E.  496,  59  A.  S.  R.  255;  Smith  v.  De- 

21  Ore.  541,  28  Pac  890,  15  L.R.A.  troit  Loan,  etc.,  Ass'n,  115  Mich.  340, 

172:  Fainsworth  v.  Fowler,  1  Swan  73  N.  W.  395,  69  A.  S.  R.  575,  39 

(Tenn.)  1,  55  Am.  Dec.  718.  L.R.A.  410;  Kramer  v.  Lott,  50  Pa.  St 

Note:  18  Am.  Deo.  142  et  acq.  495,  88  Am.  Dec.  556.  . 

7.  Lewis  V.  State,  99  Oa.  692,  26  S.  Notes:  18  Am.  Deo.  143;  121  A.  S. 
E.  496,  59  A.  S.  R.  255.  R.  390. 

8.  Kramer  v.  Lott,  50  Pa.  St.  495,  11.  Smith  v.  Reeder,  21  Ore.  541,  28 
88  -Am.  Dec.  556.  Pac.  890,  15  LJl.A.  172. 
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whether  any  person  ie  in  it  or  not,  or  by  any  kind  of  violence  what- 
ever, is  expressly  declared  by  statute  in  some  jurisdictions  to  be  a 
forcible  entry.**  Even  at  common  law  it  seems  to  have  been  thought 
by  some  authoiitiee  that  the  taking  possession  of  a  dwelling  house 
by  breaking  into  it  in  the  absence  of  its  owner  constituted  a  forcible 
entry,  on  the  theory  that  such  act  clearly  tended  to  a  breach  of  the 
peace.  And  in  some  jurisdictions  it  is  laid  down  broadly  that  as 
entry  may  be  forcible,  not  only  in  reepect  of  a  violence  actually  done 
to  the  person  of  a  man,  as  by  beating  him  if  he  refuses  to  relinquish 
his  possession,  but  also  in  respect  of  any  other  kind  of  violence  in 
the  manner  of  the  entry,  as  by  breaking  open  the  doors  of  a  house, 
whether  any  person  be  in  it  at  the  time  or  not,  especially  if  it 
be  a  dwelling  house.  In  jurisdictions  where  this  principle  has  been 
adopted  many  acts  are  held  forcible  entries  that  are  regarded  as 
mere  trespass  in  others,  but  the  doctrine  has  been  criticised  else- 
where as  not  supported  by  authority  apart,  from  special  statute.** 
23.  Heijiaces  and  Display  of  Force. — To  constitute  a  forcible  entry 
,  within  the  meaning  of  a  statute  making  such  entry  either  a  crim- 
inal offense  or  the  ground  for  a  civil  action,  it  is  not  necessary  that 
the  entry  should  be  accompanied  by  violence,  tumult  or  riot  against 
the  person  of  the  party  in  possession,  or  that  any  one  should  be 
assaulted,  or  that  force  should  actually  be  applied  or  resisted,  if  such 
entry  is  attended  With  such  display  of  force  as  manifests  an  intention 
to  intimidate  the  party  in  possession,  or  to  terrify  and  deter  him 
from  defending  his  rights,  or  to  excite  him  to  repel  the  invasion  of 
his  possession  and  thus  bring  about  a  breach  of  the  peace.  As  the 
rule  is  frequently  stated,  whenever  the  party  either  by  his  behavior 
or  by  his  speech  at  the  time  of  his  entry  gives  those  who  are  in 
possession  just  cause  to  fear  that  he  wilf  do  them  some  bodily  harm 
if  they  do  not  give  way  to  him,  his  entry  is  esteemed  forcible,  whether 
he  cause  the  terror  by  taking  with  him  an  unusual  number  of  serv- 
ants or  companions,  or  by  arming  himself  with  unusual  weapons  or 
in  such  a  manner  as  plainly  to  indicate  a  design  to  back  his  preten- 
sions by  force,  or  by  actually  threatening  to  beat,  maim  or  kill  those 
who  continue  in  possession,  or  by  giving  out  such  speeches  as  plainly 
imply  a  purpose  of  using  force  against  those  who  shall  offer  resist- 
ance. There  is  no  necessity  that  the  force  offered  or  intended  to  be 
offered  should  be  resisted  if  the  failure  to  resist  is  due  to  intunida- 

12.  Bntts  V.  Yoorhees,  13  N.  J.  L.  Campbell,  75  Kan.  159,  88  Pae.  648, 

13,  22  Am.  Dec.  489  and  note;  David-  121  A.  S.  R.  366  and  note,  12  Ann. 

son  V.  PhiUips,  9  Yerg.  (Tenn.)  93,  Cas.  766,  8  L.R.A.(N.S.)  426;  Butts  ▼. 

.30  -Am.  Dec.  393.  Voorheea,  13  N.  J.  L.  13,  22  Am.  Deo. 

IS.  Lewis  v.  State,  99  Ga.  692,  26  489. 
S.  E.  496,  59  A.  S.  3.  255;  Fort  Dear-       Note:  18  Am.  Dec  139  et  seq.;  121 

born  Lodge  v.  Klein,  115  111.  177,  3  N.  A.  S.  R.  390. 
E.  272,  56  Am.  Rep.  133;  Wilson  v. 
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tion  or  a  well  founded  belief  that  resistance  will  be  useless.  The 
law  does  not  require  a  vain  thing  to  be  done,  and  in  case  of  an  entry 
made  where  the  parties  show  by  force  and  immoderate  language  their 
intention  to  hold  the  property,  no  actual  collision  is  required."  Such 
demonstration  of  force  may  be  by  multitude  or  by  weapons;  and  in 
this  aspect,  following  the  analogy  as  to  riots,  three  persons  have  been 
held  enough  to  support  the  averment  of  a  multitude.  If  the  demon- 
stration of  force  is  such  as  to  create  a  reasonable  apprehension  that 
the  party  in  possession  must  jrield  to  avoid  a  breach  of  the  peace,  it 
is  sufficient.  It  is  not  necessary  that  the  party  be  actually  put  in 
fear.  There  need  only  be  such  a  number  of  persons  or  show  of 
force  as  is  calculated  to  deter  the  person  in  possession  from  under- 
taking to  send  them  away  or  to  retain  his  possession.^*  The  show 
of  force  must,  however,  be  such  as  to  create  a  reasonable  apprehension 
in  the  possessor  that  he  must  yield  to  avoid  a  breach  of  the  peace. 
Bare  words,  however  violent,  cannot  constitute  the  offense.  The  law 
does  not  allow  its  aid  to  be  invoked,  by  indictment,  for  rudeness  of 
language,  or  even  slight  demonstrations  of  force,  against  which  ordi- 
nary firmness  will  be  a  sufficient  protection,  or  mere  ordinary  acts  of 
trespass,  or  the  mere  intention  to  use  force  unaccompanied  by  actual 
force  or  a  demonstration  thereof.**  And  the  behavior  or  speech  at 
the  time  of  the  entry  must  be  such  as  to  give  just  cause  of  fear  or 
bodily  hurt.  A  threat  to  spoil  another's  goods  or  to  destroy  his  cattle, 
or  to  do  him  any  other  harm  which  is  not  personal,  is  not  sufficient; 
and  much  less  so  is  a  threat  by  the  defendant  merely  to  serve  a 
writ  of  restitution,  which  he  has  sued  out,  if  the  plaintiff  does  not 
yield  possession.*'  It  has  been  held,  however,  that  the  requisite  intim- 
idation does  not  necessarily  consist  of  force  or  violence,  but  that  it  is 
sufficient  that  it  be  of  some  other  harm  or  injury  to  him,  such  as 
his  arrest  without  a  warrant,  or  a  threat  that  if  he  does  not  surrender 

U.  lismer  v.  State,  84  Ga.  669, 11  Am.  Dee.  876. 
S.  E.  500,  20  A.  S.  R.  389;  Lewis  v.      Notes:  18  Am.  Deo.  146,  147;  30 
State,  99  Ga.  692,  26  S.  E.  496,  59  A.  Am.  Deo.  395;  121  A.  S.  R.  390;  8 
S.  R.  255  and  note;  Fort  Dearborn  L.R.A.  537;  32  L.R.A.(N.S.)  61,  62. 
Lodge  T.  Klein,  115  111.  177,  3  N.  E.       16.  Pnlts  v.  Mnnro,  202  N.  T.  34,  96 
272,  56  Am.  Rep.  133;  Evill  v.  Con-  N,  E.  23,  Ann.  Cas.  1912D  870,  37 
weU,  2  Blackf.  (Ind.)  133, 18  Am.  Dec.  L.R.A.(N.S.)  600;  State  v.  Davis,  109 
138  and  note;  Mclntyre  v.  Murphy,  153  N.  C.  809,  13  S.  E.  883, 14  L.R.A.  206 
Mich.  342,  116  N.  W.  1003,  15  Ann.  and  note;  State  v.  Lawson,  123  N.  C. 
Oas.  802  and  note;  Butta  t.  Voorhees,  740,  31  S.  E.  667,  68  A.  S.  R.  844  and 
13  N.  J.  L.  13,  22  Am.  Dec.  489;  Mer-  note. 
«ereait  X'.  Bergen,  15  N.  J.  L.  244,  29      Note:  16  Ann.  Cas.  804. 
Am.  Deo.  684;  State  v.  Pollock,  26  N.       16.  Butte  v.  Voorhees,  IS  N.  J.  L. 
C.  305,  42  Am.  Dec.  140  and  note;  13,  22  Am.  Dee.  489  and  note;  State  ▼. 
Smith  7.  Reeder,  21  Ore.  541,  28  Pac.  Mills,  104  N.  C.  905,  10  S.  E.  676,  17 
890,  35  L.R.A.  172;  State  v.  Bennett,  A.  S.  R.  706  and  note. 
Harp.  L.   (S.  C.)   503,  18  Am.  Dec.       17.  Note:  121  A.  S.  B.  394,  396  et 
G63;  Foster  v.  Kelsey,  36  Yt.  199,  84  seq. 
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possession  within  a  specified  time  he  will  be  arrested.*'  And  if  the 
natxiral  tendency  of  the  array  of  force,  and  of  the  actions,  words  and 
circumstances,  is  to  excite  fear  or  apprehension  of  danger,  in  case 
resistance  is  offered,  the  threat  to  take  possession  by  force  need  not 
be  in  boisterous  terms,  since  those  most  to  be  dreaded  are  sometimes 
conveyed  in  the  mildest  tones  and  with  the  gentlest  expressions. '• 
24.  Forcible  Expulsion  after  Peaceable  Entry. — Except  in  those 
jurisdictions  in  which  the  conception  of  forcible  entry  has  been 
widened  so  as  to  include  the  obtaining  of  land  by  fraud  or  stealth, 
or  the  entry  however  quiet  against  the  will  of  the  party  in  posses- 
sion,*" it  is  generally  held  that  an  entry  upon  land  by  a  party  with 
title  and  right  to  immediate  possession  in  a  peaceable  and  orderly 
manner,  followed  by  no  violence  or  intimidation,  is  lawful  and  reverts 
to  actual  possession  in  the  entrant,  rendering  it  unlawful  for  the 
other  forcibly  to  expel  him,  and  entitling  him  to  use  all  necessary 
force  to  repel  such  attempt.*  Such  possession,  however,  can  be  taken 
only  in  a  peaceable  and  easy  manner;  and  in  this  respect  the  opera- 
tion of  the  statute  of  forcible  entry  and  detainer  is  not  confined  to 
the  mere  act  of  getting  over  the  edge  of  the  land.  Though  a  man 
enters  peaceably,  yet  if  he  turns  the  party  out  of  possession  by  force, 
or  frightens  him  out  of  possession  by  Uireats  of  personal  violence, 
the  entry  is  deemied  forcible  by  relation.  To  constitute  a  forcible  entry 
within  the  meaning  of  the  statutes,  it  is  not  necessary  that  the  actual 
invasion  of  the  premises  should  at  the  very  moment  be  attended  by 
the  circumstances  requisite  to  give  it  the  character  of  a  forcible  entry, 
or  be  accompanied  by  threats,  actual  force,  or  violence,  or  any  con- 
duct which  would  constitute  a  breach  of  the  peace.  If  the  entry  is 
obtained  by  stealth  or  stratagem,  or  without  real  violence,  and  the 
party  entering  evinces  his  purpose  in  having  entered  to  be  the  expul- 
sion of  the  party  in  possession,  and  follows  it  up  by  actually  expell- 
ing him  by  means  of  personal  threats  or  violence,  or  superior  force, 
it  will  amount  to  a  forcible  entry.  The  forcible  expulsion  is  the  real 
thing  aimed  at.'  So  with  an  entry  made  without  violence  during 
the  temporary  absence  and  without  the  knowledge  of  the  possessor 

18.  Note:  121  A.  S.  R.  396.  Evill  v.  ConweU,  2  Blaekf.  (Ind.)  133, 

19.  Mereereau  v.  Bergen,  15  N.  J.  18  Am.  Dec.  138;  Wilson  v.  CampbeQ, 
L.  244,  29  Am.  Dec.  684.  75  Kan.  159,  88  Pac.  548,  121  A.  S. 

20.  See  supra,  par.  21.  R.  366,  12  Ann.  Cas.  766,  8  L.R.A. 

1.  Fort  Dearborn  Lodge  v.  Klein,  (N.S.)  426;  Mclntyre  v.  Murphy,  163 
115  HI.  177,  3  N.  E.  272,  56  Am.  Rep.  Mich.  342,  116  N.  W.  1003,  15  Ann. 
133;  Smith  v.  Detroit  Loan  &  Building  Cas.  802;  State  v.  Pollock,  26  N.  C. 
Ass'n,  115  Mich.  340,  73  N.  W.  395,  69  305,  42  Am.  Dec.  140  and  note;  State 
A.  S.  R.  676,  39  L.R.A.  410.  See  also  v.  Bennett,  Harp.  L.  (S>  C.)  503,  18 
supra,  par.  5,  6.  Am.  Dec.  663. 

2.  Valencia  v.  Couch,  32  Cal.  339,  Notes:  18  Am.  Dec.  139  et  seq.:  30 
91  Am.  Dec.  589  and  note;  Mason  v.  Am.  Dec.  395;  8  L.R.A.  537. 
Hawes,  52  Conn.  12,  52  Am.  Rep.  552;  See  also  supra,  par.  16. 
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of  the  land.  It  is  not  necessary  that  he  be  present  at  the  precise  point 
or  moment  of  the  entry,  as  he  cannot  at  one  time  be  present  at  every 
point  on  the  premises.  If  therefore  he  orders  the  intruders  oflf  on 
learning  of  their  presence,  but  relying  on  their  numbers  they  refuse 
to  go,  and  employ  force  or  intimidation  sufficient  to  overcome  any 
resistance  he  may  then  offer,  or  to  prevent  him  from  offering  resist- 
ance or  attempting  to  regain  possession;  or  to  put  him  in  fear,  such 
latter  exhibition  of  force  or  intimidation  gives  color  to  the  whole 
transaction  and  requires  the  entry  to  be  regarded  as  forcible,  if  the 
force  employed  or  the  intimidation  used  would  have  been  sufficient 
had  they  been  employed  in  first  effecting  an  entry.* 

25.  Qiaracter  of  Force  and  Completion  of  Entry. — ^The  statutes 
of  forcible  entry  and  detainer  do  not  apply  to  all  force  used  against 
or  upon  property,  but  only  to  force  used  or  threatened  against  per- 
sons as  a  means  or  for  the  purpose  of  expelling  or  keeping  out  ,the 
prior  possessor.  Consequently,  the  purpose  of  the  entry  may  be 
material,  however  great  the  force  employed,  for  if  it  is  manifestly  the 
committing  of  a  mere  trespass,  and  not  the  taking  of  property,  the 
wrongdoer  ia  not  answerable  in  an  action  for  forcible  entry  and 
detainer,  though  he  is  in  some  other  form  of  action.  This  is  not 
because  the  amount  of  force  employed  is  inadequate,  but  because 
the  purpose  is  not  the  dispossession  of  the  prior  occupant.  Cases 
may,  therefore,  arise  wherein  are  employed  the  utmost  force,  vio- 
lence and  intimidation,  and  a  temporary  possession  is  obtained  and 
a  temporary  expulsion  of  the  parties  previously  in  possession  effected, 
which  do  not  constitute  forcible  entries  within  the  meaning  of  the 
law,  as  where  men  enter  a  building  for  the  purpose  of  robbery,  with 
ample  force  and  an  unquestionable  intent  to  use  it  to  whatever  degree 
may  be  necessary  to  accomplish  their  purpose,  and  to  obtain  tempo- 
rary control,  which  they  accordingly,  obtain  and  exercise  until  their 
object  in  entering  is  obtained.  The  object  must  be  to  take  and  retain 
possession  of  the  property.  Hence  a  forcible  entry  is  not  made  unless 
the  poss&ssor  is  forcibly  expelled,  and  is  not  complete  until  the  expul- 
sion is  effected  and  the  entrant  has  secured  an  exclusive  lodgment 
and  possession.  Consequently,  for  the  purpose  of  determining  whether 
the  entry  is  forcible 'or  not,  within  the  meaning  of  the  statutes,  aJl 
that  transpires  between  the  coming  of  the  entrant  and  the  going  of 
the  former  occupant  is  to  be  taken  into  account.*    On  the  other  hand. 

8.  State  V.  Davis,  109  N.  C.  809,  13  4.  Valencia  ▼.  Conch,  32  Cal.  339,  91 
S.  E.  883, 14  LJI.A.  206;  State  v.  Rob-  Am.  Dec.  589  and  note;  Smith  v.  De- 
bins,  123  N.  C,  730,  31  S.  E.  669,  68  troit  Loan  &  Building  Ass'n,  115  Mich. 
A.  S.  R.  841;  State  v.  Lawson,  123  340,  73  N.  W.  395,  69  A.  8.  R.  575,  39 
N.  C.  740,  31  S.  B.  667,  68  A.  S.  R.  L.R.A.  410. 
844.  Note:  121  A.  S.  R.  392,  398. 

Note:  121  A.  8.  R.  392,  398.  See  also  supra,  par.  15, 17. 

See  also  anpra,  par.  15, 17. 
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if  the  purpose  of  the  violence  is  to  exclude  the  occupant  from  posses- 
sion, it  need  not  necessarily  be  exerted  at  or  upon  the  premises  in 
controversy.  Thus  in  an  action  for  the  unlawful  detainer  of  two 
salt  blocks  on  a  state  salt  reservation  some  thirty  feet  apart  but  within 
the  same  enclosure,  where  actual  violence  and  a  personal  struggle 
(in  the  part  of  the  defendant  occurred  on  one  of  the  blocks  only, 
but  was  employed  to  and  did  secure  the  possession  of  both,  it  was 
held  that  the  jury  were  warranted  in  finding  a  forcible  detainer  of 
both.6 

26.  Forcible  and  Unlawful  Detainer. — ^Thero  is  no  forcible  entry 
unless  the  force  and  entry  combined  were  the  means  of  getting  into 
possession  in  the  first  place.  When  once  in  possession  without  force, 
to  the  exclusion  of  the  former  possessor,  the  new  tenant,  if  respon- 
sible at  all  for  using  force  to  defend  his  possession  thereafter,  is  liable 
for  forcible  detainer,  and  not  for  forcible  entry.  Forcible  detainer 
is  thus  controlled  by  circumstances  existing  after  the  entry,  and  usu- 
ally consiHts  of  the  forcil)le,  or  in  some  jurisdictions  the  merely  unlaw- 
ful withholding  or  detention  of  real  property  after  the  acquisition 
of  a  peaceable  and  actual,  but  unlawful,  possession  as  distinguished 
from  a  mere  entry  or  foothold.'  The  same  circumstances  of  violence 
or  terror  vvliich  make  an  entry  forcible  will  make  a  detainer  forcible 
also.  Hence  not  only  the  actual  use  of  force  or  violence  to  retain 
po<so.-sion,  but  also  tlireats  to  do  bodily  hurt  to  the  former  possessor 
if  he  dare  return,  will  constitute  forcible  detainer  though  no  attempt 
1)6  made  to  re-enter.  Such  threats  may  be  by  acts  or  conduct  as  well 
as  by  words,  and  are  made  out  by  proof  of  such  a  show  of  force  on 
the  part  of  the  possessor  or  his  agent  as  tends  to  bring  about  a  breach 
of  the  peace  and  to  give  rise  to  a  reasonable  apprehension  on  the  part 
of  the  former  possessor  of  personal  violence  or  injury  should  he  attempt 
to  re-enter,  thereby  deterring  him  from  so  doing.'  On  the  other 
hand,  it  is  generally  conceded  that  a  man  ought  not  to  be  adjudged 
guilty  of  a  forcible  detainer  for  barely  refusing  to  go  out  of  a  house 
and  contirming  therein  in  despite  of  another.*  Accordingly,  fasten- 
ing the  doors  and  refusing  to  open  them  or  to  give  up  possession  to 
an  agent  of  the  owner  who  comes  to  make  entry  is  usually  held  not 
to  bo  forcible  detainer,  though  it  will  be  otherwise  if  the  circum- 

5.  Pilaris  V.  Gore,  310  N.  Y.  336,  18  Gere,  110  N.  Y.  336,  18  N.  E.  135,  1 
N.  E.  135,  1  L.R.A.  270.  L.R.A.  270;  Fults  v.  Munro,  202  N.  Y. 

6.  Kramer  v.  Lott,  50  Pa.  St.  495,  34,  95  N.  E.  23,  Ann.  Cas.  1912D  870, 
88  Am.  Dec.  556.  See  also  supra,  par.  37  L.R.A.(N.S.)  600;  Foster  v.  Kel- 
1.  sey,  36  Vt.  199,  84  Am.  Dec.  676. 

7.  Evill  V.  Coil  well,  2  Blaokf.  (Ind.)  Note:  121  A.  S.  R.  398-402. 

133. 18  Am.  Doe.  138  and  note;  Wilson       8.  Butts  v.  Voorheea,  13  N.  J.  L.  13, 
V.  Campbell,  75  Kan.  159,  88  Pac.  548,  22  Am.  Dec.  489. 
121  A.  S.  R.  366  and  note.  12  Ann.  Caa.       Note :  121  A.  S.  R.  305,  396. 
766,   8  L.R.A.(N.S.)    426;   Pilaris   v. 
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stances  indicate  an  intention  not  only  to  compel  the  owner  to  use 
force  to  get  in,  but  to  use  force  in  resisting  his  attempts  to  re-enter.* 
Apart  from  q>ecial  statute  to  the  contrary,  the  owner  or  party  in 
rightful  possession  is  permitted  to  defend  his  possession  with  force 
against  forcible  attempts  to  expel  him ;  ^*  and,  in  many  cases,  on  peace- 
ably entering  or  resuming  possession  daring  the  temporary  absence 
of  the  wron^ul  occupant  he  may  maintain  himself  with  force  against 
the  latter's  attempts  to  re-enter.^^  In  many  jurisdictions,  however, 
these  principles  have  been  modified  by  statute.  In  some,  forcible 
detainer  is  defined  as  including  the  act  of  those  who  having  made  a 
lawful  and  peaceable  entry  into  land,  unlawfully  and  forcibly  hold 
the  same,  the  forcible  detainer  being  the  gist  of  the  offense.^'  In 
others,  where  the  statute  authorizes  the  owner  summarily  to  eject 
mere  intruders  on  his  property,  the  question  may  be  whether  the 
entry  was  under  a  bona  fide  claim  of  right,  so  that  the  good  faith 
of  the  party  is  material  and  if  established  relieves  him  from  the  pro- 
ceeding." Finally,  the  statutes  of  many  of  the  states  expressly  elim- 
inate the  question  of  force  altogether,  in  both  the  entry  and  the 
detainer,  and  make  the  question  turn  solely  on  the  right  to  the 
possession.  In  these  jurisdictions  the  proceeding  is  frequently  resorted 
to  by  landlords  to  obtain  summary  possession  against  tenants  holding 
over,  and  lies  in  practically  all  cases  in  which  the  defendant,  having 
come  lawfully  into  the  po^ession  of  real  property  either  under  a 
lease  or  some  other  grant  or  letting  thereof  for  a  definite  or  an  indefi- 
nite period,  continues  to  hold  possession  after  his  lease  or  right  to 
hold,  either  from  lapse  of  time  or  some  other  cause,  terminates,  and 
with  it  his  right  to  remain  in  possession,  and  where  the  landlord  or 
other  person  entitled  to  possession  does  not  expressly  or  impliedly 
consent  to  its  being  detained  from  him.  These  are  frequently  called 
proceedings  in  forcible  entry  and  detainer,  out  of  regard  for  their 
origin,  but  are  more  correctiy  described  as  proceedings  for  unlawful 
detainer.^*    As  such  they  lie  outside  the  scope  of  this  article.** 

rV.  Crvn,  Action 

27.  In  General;  Compared  with  Other  Actions. — The  action  of  for- 
cible entry  and  detainer  is  a  remedy  intended  to  restore  a  person  to 
the  possession  of  lands  which  have  been  tortiously  entered  upon  and 

9.  Foster  v.  Eelsey,  36  Vt  199,  84   121  A.  S.  R.  398  et  seq. 

Am.  Dee.  676  and  note.  14.  Alexander  v.  Qardner,  123  Ky. 

Note:  8  L.R.A.  537.  552,  96  S.  W.  818,  124  A.  S.  R.  378 

10.  See  supra,  par.  15.  and   note;    Chezum   v.    Campbell,   42 

11.  See  supra,  par.  17.  Wash.  560,  85  Pao.  48,  7  Ann.  Cas. 

12.  Tribble  v.  Frame,  7  J.  J.  Marsh.  921  and  note. 

(Ky.)  599,  23  Am.  Dee.  439;  Foster       Note:  120  A.  S.  R.  32  et  seq. 
V.  Eelsey,  36  Vt.  199,  84  Am.  Dec.  676.       15.  See  Landlord  and  Tkkant. 

13.  Notes:  77  Am.  Dec.  553,  554: 
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detained  with  force  or  strong  hand.  Though  now  a  civil  proceeding 
for  restitution,  it  is  based  on  and  haa  by  modem  legislation  been 
evolved  from  the  English  forcible  entry  and  detainer,  which  was 
originally  a  criminal  proceeding  merely.  But  the  change  in  the  mode 
of  prosecution  from  an  indictment  to  a  civil  action  was  not  designed 
to  effect  any  alteration  in  the  nature  or  component  parts  of  the  offense, 
except  where  changed  by  local  statute.^*  It  bears  certain  resemblance 
to  other  actions  involving  the  possession  of  real  property,  biit  is  dis- 
tinguished from  each  of  them  in  matters  of  fundamental  importance. 
It  differs  from  trespass  quare  clausimi  fregit,  first  of  all,  in  the  degree 
and  kind  of  force  with  which  the  entry  is  made,  manu  forti,  with 
unusual  weapons,  or  with  menace  of  life  or  limb.  The  words  manu 
forti  are  understood  to  impart  something  criminal  in  its  nature, 
something  more  than  is  meant  by  the  words  vi  et  eurmis,  and  dis- 
tinguish this  kind  of  entry  from  an  ordinary  trespass  by  entering  into 
another's  land,  which  is  not  so  violent  as  a  forcible  entry  is  supposed 
to  be.*'  It  is  incumbent  on  the  courts  to  keep  a  steady  eye  to  this 
distinction,  because  individuals  are  under  great  temptation  to  convert 
civil  injuries  into  public  wrongs,  for  the  sake  of  becoming  witnesses 
in  their  own  cases  and  saAdng  costs.**  Again,  although  trespass  may 
be  maintained  on  a  naked  possession  against  a  mere  wrongdoer,  in 
most  jurisdictions  it  will  not  lie  against  a  party  with  title  and  right 
of  possession  who  enters  or  holds  possession  with  force,  and  a  plea 
of  liberum  tenementum  is  valid  as  a  defense  in  such  action,  the 
defendant  being  liable  only  for  breach  of  the  peace  or  for  trespass 
to  the  person  if  excessive  force  is  used."  On  the  other  hand,  forcible 
entry  and  detainer  involves  only  the  actual  possession  of  the  prem- 
ises, and  can  be  maintained  by  a  wrongdoer  in  possession  against 
even  the  owner  of  the  premises,  so  that  liberum  tenementum  is  usa- 

16.  Hamilton  v.  Adams,  15  Ala.  596,  S.  E.  676, 17  A.  S.  R.  706. 

50  Am.  Dee.  150;  Fremont  v.  Crippen,  19.  Gilbert  v.  Peck,  162  Cal.  64,  121 
10  Cal.  211,  70  Am.  Dec.  711;  French  Pac  315,  Ann.  Cas.  1913C  1349;  Fort 
V.  WUler,  126  lU.  611, 18  N.  E.  8U,  9  Dearborn  Lodge  v.  Klein,  115  111.  177, 
A.  S.  R.  651,  2  L.R.A.  717;  Butts  v.  3  N.  E.  272,  56  Am.  Rep.  133;  Tribbl© 
Voorhees,  13  N.  J.  L.  13,  22  Am.  Dec.  v.  Frame,  7  J.  J.  Marsh.  (Ky.)  599, 
4S9  and  note.    See  also  supra,  par.  10.  23  Am.  Dec.  439 ;  Steams  v.  Sampson, 

17.  McLeod  v.  Jones,  105  Mass.  403,  59  Me.  568,  8  Am.  Rep.  442;  Page  v. 
7  Am.  Rep.  539;  Smith  v.  Detroit  Loan  Dwight,  170  Mass.  29,  48  N.  E.  850,  39 
&  Building  Ass'n,  115  Mich.  340,  73  N.  L.R.A.  418;  Fuhr  v.  Dean,  26  Mo.  116, 
W.  395,  69  A.  S.  R.  575,  39  L.R.A.  69  Am.  Dec  484  and  note;  Scribner 
410;  Butts  ▼,  Voorhees,  13  N.  J.  L.  13,  v.  Beach,  4  Denio  (N.  Y.)  448,  47  Am. 
22  Am.  Deo.  489;  State  v.  Pollock,  26  Dec.  265;  Beeeher  v.  Pannele,  9  Vt. 
N.  C.  306,  42  Am.  Dec.  140;  Smith  v.  352,  31  Am.  Dec.  633.  See  also  snpra, 
Reeder,  21  Ore.  541,  28  Pac.  890,  15  par.  5.  And  see  Trespass.  But  see 
L.R.A.  172;  Kramer  v.  Lett,  50  Pa.  contra.  Mason  v.  Ha-nres,  52  Conn.  12, 
St.  495,  88  Am.  Dee.  656.  See  also  62  Am.  Rep.  652 ;  Mosseller  v.  Deaver, 
ropra,  par.  21.  106  N.  C.  404, 11  S.  E.  629,  19  A.  8. 

18.  SUte  V.  Mills,  104  N.  C.  905,  10   R.  540  and  note,  8  L.R.A.  637. 
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ally  not  a  good  plea  therein.*'  Furthermore,  forcible  trespass  will 
lie  for  injury  to  personal  property,  whereas  forcible  entry  and  detainer 
relates  always  to  realty.^  The  fact  that  the  mere  naked  possession 
alone  is  at  issue  in  forcible  entry  and  detainer  distinguishes  this  form 
of  action  from  ejectment  in  which  the  object  is  to  try  the  title  or 
right  of  entry.*  In  jurisdictions  wherein  actual  force  is  unnecessary 
to  sustain  the  action  of  unlawful  detainer,  the  latter  is  regarded  as 
the  mere  substitute  for  ejectment  to  recover  speedy  possession  in  those 
cases  in  which  the  right  to  the  possession  alone  is  in  controversy  and 
the  plaintiff  is  not  required  to  show  title  to  sustain  his  action;  and 
he  can  maintain  forcible  entry  and  detainer  on  the  same  right  and 
proofs  that  would  sustain  an  action  of  ejectment."  Indeed,  in  some 
states,  as  we  have  seen,  provision  is  made  by  statute  for  trajisforming 
an  action  of  forcible  entry  and  detainer  into  an  action  of  ejectment 
should  the  question  of  title  be  raised.*  In  some  states,  by  special 
statute,  the  remedy  of  forcible  entry  and  detainer  is  made  available 
in  sales  of  real  estate  under  judicial  process  as  a  concurrent  remedy 
with  a  writ  of  assistance  in  the  original  proceeding  to  obtain  posses- 
sion of  the  land  from  the  judgmcHt  debtor.*  But  an  action  of  forcible 
entry  and  detainer  to  recover  possession  of  property  leased  for  mining 
purposes  is  not  an  adequate  remedy  so  as  to  defeat  the  jurisdiction 
of  equity,  where  the  mining  operations  are  being  carried  on  in  such 
a  way  as  to  remove  the  supports  of  the  surface  and  cause  it  to  subside.* 
28.  Jurisdiction. — ^The  action  of  forcible  entry  and  detainer  being 
a  special  statutory  proceeding,  summary  in  its  nature,  and  in  dero- 
gation of  the  common  law,'  it  is  a  rule  of  universal  application  in 
such  actions  that  th^  statute  conferring  jurisdiction  must  be  strictly 
pursued  in  the  method  of  procedure  prescribed  by  it,  or  the  juris- 
diction will  fail  to  attach,  and  the  proceeding  be  coram  non  judice 
and  void.  Even  if  the  action  is  tried  in  a  court  of  record,  the  latter 
docs  not  proceed  therein  by  virtue  of  its  power  as  a  court  of  general 
jurisdiction,  but  derives  its  authority  wholly  from  the  statute,  and  in 
such  proceeding  is,  therefore,  to  be  treated  as  a  court  of  special  and 
limited  jurisdiction.*    Under  the  British  statutes,  jurisdiction  to  try 

20.  See  supra,  par.  9,  10.  See  also  Ejbctmbnt,  vol.  9,  p.  827. 

1.  State  V.  Davis,  109  N.  C.  809,  13  3.  French  v.  Wilier,  126  111.  611,  18 
S.  E.  883,  14  L.R.A.  206  and  note;  N.  E.  811,  9  A.  S.  R.  651,  2  L.R.A. 
State  V.  Lawson,  123  N.  C.  740,  31  S.  717;  Emerick  v.  Tavener,  9  Grat.  (Va.) 
E.  667,  68  A.  6.  R.  844.    See  supra,  220,  58  Am.  Dec.  217. 

par.  8.  4.  See  supra,  par.  10. 

2.  Sass  V.  Thomas,  6  Indian  Ter.  60,  5.  Green  v.  Morse,  57  Neb.  391,  77 
89  S.  W.  656,  11  L.R.A.(N.S.)   260;  N.  W.  925,  73  A.  S.  R.  518. 
Lorimier  v.  Lewis,  Morris   (la.)  253,  6.  Big  Six  Development  Co.  v.  Mit- 
39  Am.  Dec.  461  and  note;  Mattox  v.  chell,  138  Fed.  279,  70  C.  C.  A.  569, 
Helm,  5  Litt.  (Ky.)  185,  15  Am.  Deo.  1  L.R.A. (N.S.)  332. 

64.  7.  See  supra,  par.  3. 

Note:  38  LJIJL.(N.S.)  1024.  8.  French  v.  Wilier,  126  111.  611.  18 
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proceedings  in  forcible  entry  and  detainer  was  vested  in  two  justices 
of  the  peace.  Many  states  in  this  country  followed  the  English  model 
in  this  particular,  while  others  have  departed  from  it  in  more  or  less 
important  particulars,  as  by  vesting  the  jurisdiction  in  a  single  justice 
of  the  peace,  or  granting  either  party  the  right  to  demand  a  jury 
trial,  or  to  remove  the  proceeding  by  certiorari,  traverse,  appeal,  or 
otherwise  to  a  court  of  record  for  trial,  or  to  bring  it  in  such  court 
of  record  in  the  first  instance,  and  the  like.*  A  statute  authorizing  two 
justices  of  the  peace  to  try  cases  of  forcible  entry  and  detainer  is 
constitutional,  under  a  power  conferred  on  the  legislature  to  estab- 
lish such  inferior  courts  as  may  be  deemed  necessary.^"  But  the  right 
to  recover  damages  in  an  action  of  forcible  entry  and  detainer  is  not 
a  vested  right  of  property,  and  hence  an  ordinance  is  not  unconstitu- 
tional which  operates  retrospectively  to  deprive  the  plaintiff  of  his  right 
to  recover  in  such  action  for  an  entry  already  made.**  An  action  of 
forcible  entry  and  detainer  will  not  lie  to  di^ossess  a  purchaser  in 
actual  possession  under  a  decree  of  a  court  of  competent  jurisdiction 
placed  in  possession  by  an  order  of  the  court,  and  equity  will  accord- 
ingly enjoin  the  execution  of  a  writ  of  possession  in  such  ca.se.*' 
But  where  a  statute  expressly  makes  the  remedy  of  forcible  entrj-^ 
and  detainer  available  in  sales  under  judicial  process  when  the  judg- 
ment debtor  is  in  possession,  it  is  a  concurrent  remedy  with  a  writ 
of  assistance  in  the  original  proceeding,  and  an  injunction  cannot 
be  issued  to  restrain  such  proceeding  merely  because  the  court  might 
also  proceed  by  writ  of  assistance.**  Conversely,  forcible  entry  is  not 
the  exclusive  remedy  where  the  facts  also  show  a  cause  of  action 
independent  of  the  statute ;  and  a  party  is  not  precluded  from  bring- 
ing an  ordinary  action  for  damages  for  the  conversion  of  personal 
property  merely  because  the  complaint  also  contains  allegations  of 
fact  which  would  have  warranted  a  summary  proceeding  under  the 
forcible  entry  and  detainer  statutes.**  In  the  absence  o"f  a  special 
statute  to  the  contrary,  the  jurisdiction  of  the  justice  or  other  court 
entertaining  the  action  is  confined  to  determining  the  issue  of  peace- 
able possession,  and  does  not  extend  to  an  adjudication  of  the  title 
or  the  right  to  possession;  nor  can  the  justice  adjudicate  a  right  of 
possession  that  depends  on  an  equitable  interest  in  the  premises,  nor 

N.  E.  811,  9  A.  S.  R.  651  2  L.R.A.  CardweU,.29  Mo.  72,  77  Am.  Dec.  550 
717.  and  note. 

9.  Hamilton  v.  Adams,  15  Ala.  596,      10.  Rabe  v.  Fyler,  10  Smedes  &  M. 
50  Am.  Dec.  150;  Leiferman  v.  Osten,   (Miss.)  440,  48  Am.  Dec.  763. 
167  III.  03,  47  N.  E.  203,  39  L.R.A.       11.  Drehman  v.  Stifel,  41  Mo,  184, 
156;  Dodd  v.  Scott,  81  la.  319,  46  N.  97  Am.  Dee.  268. 
W.  1057,  25  A.  S.  R.  492,  10  L.R.A.       12.  See  supra,  par.  18. 
360;  Robertson  v.  Donelan,  138  Ky.       13.  Green  v.  Morse,  57  Neb.  391,  77 
149,  127  S.  W.  754,  Ann.  Cas.  1912A  N.  W.  925,  73  A.  S.  R.  518. 
1280;  Page  v.  Dwight,  170  Mass.  29,  48       14.  Gilbert  v.  Peck,  162  Cal.  54, 121 
N.  E.  850,  39  L.R.A,  418;  Beeler  v.  Pac.  315,  Ann.  Cas.  1913C  1349. 
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inquire  into  equitable  rights  and  give  relief  to  which  the  party  might 
be  entitled  in  equity,  such  as  an  equitable  right  to  the  renewal  of  a 
lease.*'  But  jurisdiction  of  a  forcible  entry  and  detainer  proceed- 
ing is  not,  apart  from  statute,  ousted  by  a  mere  averment  in  a  defend- 
ant's pleading  that  it  will  require  an  inquiry  into  the  title  of  land. 
The  court  may  still  proceed  until  the  evidence  shows  that  the  question 
involved  is  really  one  of  title.*'  And  although  the  statute  requires 
a  written  complaint  to  be  filed  before  the  justice,  and  one  is  actually 
filed,  the  failure  of  the  justice  to  send  it  with  his  original  transcript 
to  the  circuit  court  on  appeal  is  not  a  jurisdictional  defect  where  the 
parties  go  to  trial  in  the  circuit  court  without  objecting  to  its  absence. 
The  court  had  jurisdiction  of  the  subject-matter  and  of  the  parties, 
and  the  filing  of  the  written  complaint  in  the  circuit  court  relates 
only  to  the  mode  of  procedure,  and  any  irregularity  in  that  respect 
is  waived  unless  availed  of  promptly.*' 

29.  Notice  or  Demand. — Forcible  entry  being  in  its  nature  adverse 
and  unlaw^ful,  it  may  be  safely  assumed,  unless  some  statute  can  be 
found  expressly  requiring  it,  that  no  demand  need  be  made  or  notice 
given  to  support  an  action  or  proceeding  based  on  an  entry  with  actual 
force.  In  a  few  of  the  rtates,  however,  a  demand  for  possession  seems 
to  be  required  even  though  the  entry  of  the  defendant  was  forcible.** 
In  jurisdictions  in  which  forcible  entry  and  detainer  can  be  based 
on  an  entry  or  detainer  that  is  merely  unlawful,  and  accomplished 
with  only  constructive  force,  the  fact  that  the  defendant  has  failed 
or  refused  to  surrender  or  quit  the  premises  within  a  prescribed  period 
after  notice  or  demand,  is  very  generally  made  part  of  the  statutory 
definition  of  the  offense,  and  enters  into  the  gist  of  the  action.  A 
demand  for  possession  is,  therefore,  essential  to  the  maintenance  of 
the  proceeding,  especially  if  the  original  entry  was  peaceable.**  So, 
where  the  original  forcible  entry  and  detainer  were  justified  under 
military  necessity,  but  thereafter  the  further  detainer  of  the  prem- 
ises ceased  to  be  necessary  for  such  purposes,  a  demand  in  writing 
was  held  essential  to  give  rise  to  a  cause  of  action  for  unlawful  detainer, 
such  continuance  4n  pos?cssion  amounting  only  to  a  disseisin.**  But 
the  requirement  in  a  statute  that  a  ninety  days'  notice  to  quit  be 
given  before  forcible  entry  and  detainer  can  be  brought,  grounded 
on  constructive  force,  does  not  apply  to  a  plaintiff  expelled  by  actual 

15.  Finney  v.  Cist,  34  Mo.  303,  84       Note :  77  Am.  Dec.  554. 

Am.  Dec.  82;  Knapp  v.  Reed,  88  Neb.  17.  Leiferman  v.  Osten,  167  IlL  93, 

754.  130  N.  W.  430,  Ann.  Cas.  1912B  47  N.  E.  203,  39  L.R.A.  156. 

1095,  32  L.R.A.(N.S.)  8C9.    See  supra,  18.  Note:  121  A.  S.  R.  402. 

par.  9, 10,  27.  19.  Smith  v.  Reeder,  21  Ore.  541,  28 

16.  Dodd  V.  Soott,  81  la.  319,  46  N.  Pae.  890, 15  L.R.A.  172. 
.W.  1057,  25  A.  S.  R.  492.  10  L.K.A.  Note:  121  A.  S.  R.  403. 

.•?fi0;  Green  v.  Morse,  57  Kcb.  391,  77  20.  Drehmnn  v.  Rlifel,  41  Mo.  184, 
N.  W.  925,  73  A.  S.  R.  518.  184,  97  Am.  Dec.  268. 
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force  from  possession  of  premises  acquired  in  a  peaceable  manner.* 
Moreover  the  circumstances  of  particular  cases  may  make  unneces- 
sary a  notice  or  demand  that  is  ordinarily  required,  and  enable  a 
plaintiff  to  maintain  an  action  without  such  notice,  as  where  a  tenant 
waives  notice,  or  disclaims  his  landlord's  title  or  right,  or  in  some 
jurisdictions  merely  holds  over  after  the  termination  of  the  period 
for  which  the  premises  were  demised  to  him.*  Unless  the  statute 
specifies  the  time  for  the  notice  or  demand  it  is  sufficient  if  it  is  made 
a  reasonable  time  before  the  proceeding  is  begun.  Some  statutes, 
however,  prescribe  the  time  when  the  notice  must  be  served,  or  at 
least  provide  that  it  be  served  a  specified  time  before  action  is  begun. 
Too  much  time,  as  where  notice  is  received  thirty  'days  before  the 
commencement  of  a  proceeding  when  the  statute  exacts  only  three, 
is  immaterial ;  although  it  is  said  that  if  a  statute  requires  the  notice 
to  specify  that  the  action  is  about  to  be  begun,  a  suit  instituted  one 
year  afterward  is  not  maintainable.  Some  of  the  statutes  require 
the  notice  to  be  in  writing.  In  the  absence  of  such  requirement  the 
notice  may  be  oral.  Unless  a  definite  statutory  form  is  prescribed,  no 
special  form  is  indispensable,  and  any  demand  is  sufficient  if  the 
person  to  whom  it  is  given  must  understand  from  it,  if  of  common 
understanding,  what  is  demanded  of  him  and  by  whom.  The  prop- 
erty should  be  described,  but,  as  in  other  writings,  any  description 
will  suffice  from  which  the  property  intended  to  be  demanded  can 
be  identified  with  certainty.* 

30.  Plaintiffs. — ^The  action  of  forcible  entry  and  detainer  being 
grounded  on  forcible  expulsion  or  exclusion  from  possession,  the  proper 
party  to  institute  and  maintain  it  is  he  who  held  the  peaceable  posses- 
sion of  the  property  as  a  matter  of  law  at  the  time  of  the  forcible 
dispossession.  Consequently,  a  mere  trespasser  may  maintain  it  against 
the  owner  of  the  premises,  or  a  tenant  against  bis  landlord,  and  the 
principles  already  discussed  which  determine  the  location  of  posses- 
sion as  among  owner,  agent  or  employee,  landlord  and  tenant,  and 
the  like,  and  the  rights  of  heirs,  grantees  and  successors  of  the  party 
in  possession  at  the  time  of  entry,  are  equally  de^rminative  of  the 
proper  party  to  institute  the  action.*    Where  husband  and  wife  are 

1.  Smith  V.  Reeder,  21  Ore.  541,  28  Wolfer  v.  Hurst,  47  Ore.  156,  80  Pac 
Pac.  890,  15  L.R.A.  172.  419,  82  Pac.  20,  8  Ann.  Gas.  725  and 

Z.  Kilbum  v.  Ritchie,  2  Cal.  145,  56  note;    Emerink    t.    Tftrenw.    9    Qrat. 
Am.  Dec.  326  and  note;  Bates  v.  Aus-   (Va.)  220,  58  Am.  Dec.  217  and  note, 
tin,  2  A.  K.  Marsh.  (Ky.)  270, 12  Am.  But  see  French  v.  Wilier,  126  111.  611, 
Dec.  395  and  note;  Rabe  v.  Fyler,  10  18  N.  E.  811,  9  A.  S.  R.  651,  2  L.RA. 
Smedes  &  M.  (Miss.)  440,  48  Am.  Dec.  717,  wherein  a  demand  on  a  tenant  wu 
763;  Young  v.  Smith,  28  Mo.  65,  75  held  to  be  essential. 
Am.  Dec.  109  and  note;  Beeler  v.  Card-      3.  Note:  121  A.  S.  R.  403,  404. 
well,  29  Mo.  72,  77  Am.  Dec.  550;  Pol-      4.  Note:  121  A.  S.  R.  377.    See  alM . 
son  V.  Parsons,  23  Okla.  778, 104  Pac.  supra,  par.  0  et  seq. 
336,  25.L.R.A.{N.S.)    104  and  note; 
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living  on  land  which  belongs  to  him  or  to  them  as  community  prop- 
erty, there  is  no  doubt  that  she  need  not  bo  joined  as  plaintiff  to 
recover  possession;  nor  is  this  rule  necessarily  rendered  inapplicable 
where  the  property  belongs  to  her  as  her  separate  estate.  On  the  other 
hand,  if  the  possession  in  fact  or  in  law  is  that  of  the  wife  she  may 
maintain  the  proceeding,  whether  the  property  is  her  separate  estate, 
or  because  of  her  husband's  desertion  or  some  other  reason  it  was 
in  her  possession  and  not  his.  If  a  corporation  is  in  possession  of 
real  property,  and  such  possession  is  forcibly  taken  from  it,  it  may, 
equally  with  a  natural  person,  maintain  a  proceeding  to  recover  such 
possession,  and  this  rule  applies  in  favor  of  cities,  counties  and  other 
municipal  corporations.  Heirs,  devisees,  executors  and  administrators 
in  actual  possession  at  the  time  of  entry  may  institute  the  proceeding. 
Likewise,  if  the  possession  of  real  property  is  for  any  reason  taken 
by  a  receiver,  and  is  afterwards  forcibly  taken  from  him,  he  may  in 
his  own  name  maintain  a  proceeding  in  forcible  entry  and  recover 
such  possession.*  If  possession  is  held  by  two  or  more  persons  jointly, 
they  may,  under  most  of  the  statutes,  join  in  proceedings  to  recover 
such  pc^session.  On  the  other  hand,  inasmuch  as  the  possession  of 
one  is  the  possession  of  all,  and  recovery  of  possession  by  one  will 
inure  to  the  benefit  of  all,  one  joint  tenant  may  sue  without  the 
joinder  of  the  others  to  recover  possession  from  a  stranger.  But 
if  two  or  more  persons  hold  in  severalty,  and  their  possession  is  taken 
from  them  by  a  forcible  entry,  though  it  consists  of  a  single  act 
committed  by  the  same  person  or  persons,  it  is  probable  that  each 
person  so  dispossessed  must  bring  a  separate  proceeding  to  recover 
his  possession.* 

31.  Defendants. — Forcible  entry  and  detainer  lies  for  the  forcible 
entry  upon  the  peaceable  possession  of  another,  regardless  of  the 
entrant's  title  or  right  to  possession,  even  though  he  be  the  true  owner 
or  a  landlord  with  the  right  to  immediate  possession.'  Consequently, 
it  may  be  stated  as  a  general  rule  that  every  person  who  has  partici- 
pated in  the  acts  complained  of  is  a  proper  party  defendant,  pro- 
vided he  remains  in  possession  of  the  property ;  for,  as  the  proceeding 
is  to  recover  possession,  there  is  no  doubt  that  it  is  not  maintainable 
against  a  person  not  in  possession  when  it  was  commenced,  even 
though  he  was  guilty  of  a  forcible  entry  and  although  at  some  time 
prior  to  the  beginning  of  the  proceeding  and  after  he  made  the  entry 
he  might  have  been  a  proper  and  even  necessary  party  defendant. 
The  best  test  by  which  to  determine  who  should  be  parties  defendant, 

5.  Note :  121  A.  S.  R.  372  et  seq.  7.  Wilson  v.  Campbell,  76  Ran.  169, 

6.  Rabe  t.  Fy\4t,  10  Smedes  &  M.  88  Pac.  548,  121  A.  S.  R.  366  and 
(Miss.)  440,  48  Am.  Dec.  763  and  note,  note,  12  Ann.  Cas.  766,  8  L.R.A.(N.S.) 

Notes:  50  A.  S.  R.  843;  121  A.  S.  426.     See  supra,  par.  9,  10. 
B.  376,  377. 
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therefore,  is  to  inquire  who  were  guilty,  either  in  person  or  by  agents, 
of  the  acts  amounting  to  the  forcible  entry,  and  who  remain  in  pos- 
session, 80  that  a  judgment  in  favor  of  the  plaintiff  may  not  be  suffi- 
cient to  obtain  him  complete  relief  unless  they  are  removed  from 
the  premises.  The  capacity  in  which  an  entry  was  made  or  posses- 
sion is  held  is  thus  immaterial  in  so  far  as  the  liability  of  the  possessor 
is  concerned,  whether  he  be  agent,  lessor,  lessee,  or  owner.*  In  some 
jurisdictions,  it  is  held  that  the  action  will  lie  against  a  public  officer 
acting  beyond  the  scope  of  his  authority  or  under  insufficient  legal 
process,  and  against  the  party  placed  in  possession  by  such  officer;* 
in  others,  however,  it  is  held  that  although  the  party  so  dispossessed 
is  entitled  to  relief,  he  cannot  maintain  forcible  entry  and  detainer.** 
It  has  been  held,  however,  that  forcible  entry  and  detainer  will  not 
lie  against  a  military  officer  acting  under  orders  of  his  superior  for 
the  military  occupation  of  the  plaintiff's  premises  for  use  as  a  camp 
and  quarters.**  But  although  the  action  will  not  lie  against  the  orig- 
inal wrongdoer  who  is  no  longer  in  possession,  yet  it  is  to  be  borne 
in  mind  that  a  party  may  unlawfully  detain  posses-sion  without  being 
himself  in  actual  possession  through  the  agency  and  instrumentality 
of  another  who  is.  Accordingly,  a  tenant  who  wrongfully  conveys 
leased  premises  in  fee  and  puts  his  grantee  in  possession  may  be 
joined  along  with  his  grantee  as  a  defendant  in  an  action  of  unlaw- 
ful detainer  instituted  by  the  landlord,  though  not  in  actual  posses- 
sion of  any  part  of  the  land.**  On  the  same  theory,  the  party  respon- 
sible for  the  conduct  of  an  officer  has  been  held  guilty  of  forcible 
detainer,  where  the  officer,  after  securing  possession  of  the  property 
peaceably,  but  wrongfully  under  invalid  process,  paces  back  and  forth 
before  it,  carrying  a  gun,  which  he  occasionally  discharges,  and  orders 
the  person  dispossessed,  who  has  remained  in  the  vicinity,  to  keep 
off  the  property.**  But  parties  who  come  into  the  possession  of  prop- 
erty after  an  original  forcible  entry  thereon  has  been  consummated 
and  thereby  succeed  to  whatever  right  or  title  the  party  making  the 
forcible  entry  had,  but  without  participation  in  the  forcible  entry, 
are  probably  not  subject  to  any  action  founded  thereon,  and  posses- 
sion, if  recoverable  from  them  at  all,  must  be  obtained  by  ejectment 
or  other  equivalent  action,  though  there  seems  little  direct  authority 

8.  Note:  112  A.  S.  R.  377  et  seq.  Note:  121  A.  S.  R.  379,  380. 

9.  Brush  V.  Fowler,  36  III.  53,  85  11.  Drehman  v.  Stifel,  41  Mo.  184, 
Am.  Dec.  382;  Bailey  v.  Taylor,  8  Mart.  97  Am.  Dee.  268. 

N.  S.   (La.)   124,  19  Am.  Dec.   175;  12.  Emeriek    v.    Tavener,    9    Grat 

Laird  v.  Winters,  27  Tex.  440,  86  Am.  (Va.)  220,  58  Am.  Dec.  217. 

Dec.  620.  Note:  121  A.  S.R.  378. 

10.  Pults  V.  MunFo,  202  N.  Y.  34,  95  13.  Fults  v.  Munro,  202  N.  Y.  34, 
N.  E.  23,  Ann.  Cas.  1912D  870,  37  95  N.  E.  23,  Ann.  Cas.  1912D  870,  37 
L.R.A.(N.S.)  600  and  note.  L.R.A.(N.S.)  600. 
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on  this  subject.**  Artificial  as  well  as  natural  persons  may  be  guilty 
of  acts  constituting  a  forcible  entry  and  detainer,  and  hence  are  proper 
parties  defendant  in  an  action  therefor,  and  this  rule  applies  to 
municipal  corporations,  though  the  premises  of  which  they  take  pos- 
session are  claimed  by  them,  as,  for  instance,  for  streets.**  There  is 
nothing  in  the  disability  of  coverture  or  infancy  which  prevents  an 
infant  or  a  married  woman  from  being  made  a  party  defendant  to 
an  action  for  forcible  entry  and  detainer;  and  a  party  whose  posses- 
sion is  forcibly  taken  by  a  married  woman  or  her  agents  or  employees 
doubtless  has  the  same  right  to  proceed  against  her  as  if  she  were 
a  man  or  an  unmarried  woman.  At  common  law,  however,  the  hus- 
band is  entitled  to  be  in  possession  of  his  wife's  lands,  and  hence  she 
may  not  be  a  necessary  party,  though  the  land  sought  to  be  recovered 
is  claimed  to  be  her  separate  property.  The  courts  have  also  gone 
very  fax  towu'd  maintaining,  though  a  wife  is  apparently  the  more 
active  of  the  two  in  making  a  forcible  entry,  that  she  nevertheles? 
acted  for  her  husband,  and  that  he  is  the  proper  party  defendant 
Still,  there  is  no  reason  to  doubt  that  if  a  husband  and  wife  join 
in  a  forcible  entry,  they  may  properly  be  united  as  defendants  in  a 
proceeding  to  recover  the  possession;  and  perhaps  the  better  view  is. 
especially  under  statutes  undertaking  to  provide  for  and  protect  the 
rights  and  interests  of  murried  women  in  their  separate  property,  that 
if  a  wife  is  in  possession  of  property  claiming  it  to  be  her  separate  es- 
tate, she  should  be  united  in  any  proceeding, — even  though  it  be  in  the 
nature  of  forcible  entry  and  detainer, — in  which  the  enforcement  of 
the  judgment  sought  may  tend  to  deprive  her  of  a  possession  to  which 
she  is  entitled.**  While  the  title,  or  claim  of  title,  of  the  person* 
making  a  forcible  entrj'  does  not  need  to  be  considered  in  determin- 
ing whether  they  should  be  made  parties  defendant,  yet  it  may,  and 
often  does,  happen  that  they  own  or  claim  as  tenants  in  common,  and 
when  such  is  the  case,  they  mny  and  should  be  joined  as  partia« 
defendant  in  an  action  by  a  stranger.*'  But  one  joint  possessor  can- 
not maintain  the  action  against  the  other  in  order  to  have  adjudicated 
a  right  of  possession  that  depends  on  an  equitable  interest  in  the  prem- 
ises, nor  to  obtain  sole  and  exclusive  possession  if  forcibly  expelled  or 
kept  out  of  possession  by  the  other  joint  possessor.**  And  as  has  been 
seen,  the  dispossession  of  one  joint  possessor  under  process  or  judg- 
ment to  which  the  other  is  not  a  party  does  not  work  an  eviction  of 
either  if  the  other  remains  in  or  subsequently  returns  to  the  actual 

14-  Note:  121  A.  8.  R.  379,  381.  Robertson,  2  B.  Mon.  (Ky.)  235,  38 

16.  Note:  121  A.  S.  R.  378.  Am.  Deo.  148;  Knapp  v.  Reed,  88  Neb. 

16.  Note:  121  A,  8.  R.  377.  754,  130  N.  W.  430,  Ann.  CaB.  1912B 

17.  Note:  121  A.  8.  R.  378.  1095,  32  L.R.A.(N.S.)  869.     See  also 

18.  Lick  T.  O'Donnell,  3  Cal.  69,  58  supra,  par.  14. 
Am.  Dee.  383  and  note;  Robertson  v. 
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possession.**  All  who  participated  in  the  original  forcible  entry  and 
who  remain  in  possession  of  the  property  may  be  joined  as  defendants, 
but  if  it  consists  of  distinct  parcels,  persons  forcibly  entering  on  dif- 
ferent parts  and  holding  and  claiming  in  severalty  cannot  be  joined 
in  one  proceeding.  In  some  cases,  however,  the  law  on  this  subject 
has  been  so  far  modified  by  statute  that  if  several  persons  are  in  posses- 
sion of  distinct  tracts  in  severalty,  but  under  one  lease,  they  may  b« 
joined  as  defendants,  although  the  judgment  against  each  must  be  only 
for  the  part  held  by  him.*" 

32.  Process. — The  form  of  process  in  forcible  entry  and  detainer 
and  the  time  for  the  return  of  the  same  are  governed  by  local  statute. 
In  general,  however,  it  may  be  said  that,  the  object  of  the  proceeding 
being  to  obtain  prompt  relief  for  the  injured  party,  the  writ  of  sum- 
mons is  usually  returnable  within  a  shorter  time  than^is  allowed  in 
ordinary  cases ;  and  a  special  provision  in  a  statute  applicable  to  forci- 
ble entry  and  detainer  fixing  an  early  return  day  will  prevail  over  a 
general  direction  in  the  procedure  statute  fixing  certain  stated  return 
days  for  all  process.*  Since  such  a  statute  must  be  strictly  pur- 
sued, however,  it  has  been  held  that  the  court  has  no  authority  to  pro- 
nounce judgment  by  confession  against  a  defendant  in  forcible  entry 
and  detainer,  not  served  with  process,  upon  a  cognovit  or  confession 
of  judgment  by  the  plaintifiF  in  pursuance  of  a  warrant  of  attorney 
contained  in  a  lease,  even  in  a  case  where  such  judgment  by  confession 
upon  warrant  would  be  authorized  in  a  court  of  record  by  the  common 
law.*  And  a  return  of  service  of  a  summons  in  forcible  entry  and 
detainer,  which  fails  to  show  that  a  copy  of  the  complaint  was  cer- 
tified to  by  the  justice  of  the  peace,  or  by  the  plaintiff  or  his  agent 
or  attorney,  is  insufficient  to  maintain  a  judgment  by  default.'  It  i* 
sometimes  provided  that  the  plaintifiF,  at  the  time  of  commencing  his 
action,  or  at  any  time  afterward,  may  apply  for  and  obtain  a  writ 
of  restitution  restoring  to  him  the  property  in  the  complaint  described, 
on  his  giving  bond  for  the  defendant's  protection  should  the  writ  be 
wrongfully  sued  out;  and  such  a  provision  has  been  held  to  be  con- 
.«titutional.* 

33.  Pleading. — Since  the  proceedings  in  forcible  entry  and  detainer 
aim  to  preserve  the  public  peace,  and  to  protect  and  redress  the  rights 
of  the  injured  party,  there  is  a  mingling  of  civil  and  criminal  pro- 

19.  Kercheval  v.   Ambler,  7  J.   J.  11  L.R.A.(N.S.)  831. 

Marsh.  (Ky.)  626,  23  Am.  Deo.  446;       2.  French  v.  Wilier,  126  ID.  611,  18 
Bemecker  v.  Miller,  40  Mo.  473,  93  N.  E.  811,  9  A.  S.  E.  651,  2  LJI.A. 
Am.  Deo.  309  and  note.    And  see  supra,  717. 
par.  14,  17,  18.  3.  Note:  8  L.R.A.  537. 

20.  Note:  121  A.  S.  R.  381.  4.  State  v.  Prather,  19  Wash.  33«, 
1.  Kenny  v.  Sen  Si  Lun,  101  Minn.  53  Pac.  344,  67  A.  8.  R.  729. 

253,  112  N.  W.  220,  11  Ann.  Cas.  60, 
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ceedings  in  one  suit.*  The  civil  action  sounds  in  tort,  not  in  con- 
tract.* It  is  usually  instituted  by  a  written  complaint,  even  when  the 
proceeding  is  brought  in  a  justice's  court,  and  the  complaint  must  set 
forth  the  facts  essential  to  entitle  the  plaintiff  to  recover.  If  a  com- 
plaint is  filed  as  required,  the  failure  of  a  justice  of  the  peace  to  s^^nd 
it  up  is  waived  by  going  to  trial  on  appeal  to  the  circuit  court  without 
objecting  to  its  absence.'  The  forcible  entry  and  the  forcible  detainer 
are  separate  causes  of  action,  and  ought,  therefore,  to  be  separately 
stated.  If  not  so  stated,  a  complaint  would  be  had  on  demurrer,  but 
if  not  so  demurred  to,  the  objection  is  waived  and  there  is  no  reason 
why  the  plaintiff  should  even  amend  his  complaint  at  a  later  stage  for 
the  purpose  of  stating  the  entry  and  the  detainer  in  separate  counts.* 
But  although  a  complaint  charges  both  forcible  entry  and  forcible 
detainer,  yet  if  the  proof  is  only  of  a  forcible  detainer,  there  may  be  a 
conviction  for  that  alone.*  Since  the  proceeding  is  a  summary  one  for 
the  speedy  adjustment  of  controversies  about  possession,  and  as  it  is 
oognizable  before  justices  of  the  peace  not  familiar  with  pleading,  it 
would  seem  that  it  was  never  intended  that  the  strict  and  technical 
rules  of  pleading  should  be  applied  to  complainants  in  these  actions.** 
The  plaintiff  should  therefore  be  permitted  all  proper  freedom  to 
amend  his  complaint  so  as  to  cure  defects  therein  and  make  it  con- 
form to  the  proof.**  A  complaint  in  an  action  of  forcible  entry  and 
detainer  which  alleges  an  "unlawful"  entry  may  be  properly  amended 
so  as  to  aver  an  "unlawful  and  forcible  entry."  *•  And  where  the  aver- 
ments of  the  declaration  do  not  bring  a  case  within  the  provision  of  a 
s^tute  relative  to  the  recovery  of  treble  damages,  it  is  not  error  to 
permit  the  plaintiff  to  amend  the  declaration  by  striking  therefrom  all 
reference  to  such  statute.**  Proof  of  the  fraudulent  procurement  of  a 
lease  set  up  by  the  answer  in  an  action  of  unlawful  detainer  may  be 
given,  although  it  is  not  pleaded,  where,  by  statute,  the  only  matter 
allowed  in  a  reply  is  set-off  and  counterclaim.** 

34.  Defenses. — The  defendant  must  file  a  written  answer  within  the 
time  allowed  by  the  statute  in  force  in  the  particular  jurisdiction.  He 
cannot  set  up  as  a  defense  in  an  action  of  forcible  entry  and  detainer 

6.  Foster  ▼.  Eelsey,  36  Vt.  199,  84  12  Ann.  Cas.  766  and  note,  8  L.R.A. 

Am.  Dec.  676.  (N.S.)  426  and  note. 

6.  Note:  8  L.R.A.  537.  11.  Valencia  v.  Couch,  32  Cal.  339, 

7.  Leiferman  v.  Osten,  167  111.  93,  91  Am.  Dec.  589. 

47  N.  E.  203,  39  L.R.A.  156.  12.  Wilson   v.    Campbell,   75   Kan. 

8.  Valencia  v.  Couch,  32  Cal.  339,  91  159,  88  Pac.  548, 121  A.  S.  R.  366  and 
Am.  Dec.  589;  Fults  v.  Munro,  202  N.  note,  12  Ann.  Cas.  766,  8  L.R.A.(N.S.) 
Y.  34,  95  N.  E.  23,  Ann.  Cas.  1912D  426. 

870,  37  L.R.A.(N.S.)   600.  13.  Mclntyre  v.  Murphy,  153  Mich. 

9.  Foster  v.  Kelsey,  36  Vt.  199,  84  342, 116  N.  W.  1003, 16  Ann.  Cas.  802. 
Am.  Doc.  676.  14.  Sass  v.  Thomas,  6  Indian  Ter.  60, 

10.  Wilson  V.  Campbell,  75  Kan.  159,  89  S.  W.  656,  11  L.R.A.(N.S.)  260. 
88  Pac.  548, 121  A.  S.  R.  366  and  note, 

1175 


Digitizi 


ed  by  Google 


i  34  FORCIBLE  ENTBT  AND  DETAINES  }1  R.  C.  L. 

aoy  right  to  retain  possession  which  could  and  ought  to  have  been 
litigated  in  a  prior  action  between  the  same  parties  to  foreclose  a  con- 
tract for  the  sale  of  the  property.^'  It  has  been  held  that  matter  in 
abatem^it  is  not  pleadable  in  an  action  of  forcible  entry.  The  de- 
fendant may  present  both  negative  and  affirmative  defenses:  that  is, 
he  may  deny  any  matter  alleged  by  the  plaintiff  that  is  necessary  to 
support  a  recovery  by  him.  Hence,  he  may  show  that  an  entry  was 
peaceable  and  not  violent;  that  he  did  not  tajke  possession  of  the  prop- 
erty sued  for  or  did  not  detain  it  at  the  commencement  of  the  pro- 
ceeding; that  the  plaintiff  was  never  in  possession,  or  if  so  that  he 
had  abandoned  the  possession.  But  the  abandonment  of  possession 
by  the  plaintiff  cannot  constitute  a  defense  if  before  the  forcible 
entry  he  has  resumed  such  possession,  or  if  the  abandonment  took 
place  after  the  defendant's  entry.  The  absence  of  a  refusal  on  the  part 
of  a  defendant  to  deliver  possession  cannot  constitute  a  defense  if, 
as  a  matter  of  fact,  after  draiand,  he  continues  to  hold  possession  of 
the  property.  Titie  or  right  to  possession  in  the  defendant  can  rarely 
be  relied  on  as  a  defense,  and  the  fact  that  the  land  is  part  of  the  public 
domain  appears  to  constitute  no  jurisdiction  for  the  forcible  entry 
thereon,  and  is  no  defense.*'  Termination  of  the  plaintiff's  title  is  no 
defense  if  there  was  a  forcible  entry,  but  may  often  be  set  up  where 
the  action  is  in  the  nature  of  an  unlawful  detainer  merely.  Prior 
possession  by  the  defendant  is  usually  immaterial,  even  though  he  had 
been  forcibly  dispossessed  by  the  plaintiff,  provided  the  latter  had 
thereby  obtained  a  peaceable  actual  possession,  nor  does  it  seem  that 
estoppel  can  be  successfully  urged,  as  that  would  necessarily  present  a 
question  of  title  or  constitute  a  cause  for  equitable  interposition.  The 
invalidity  or  unlawfulness  of  a  lease  can  have  no  bearing  on  a  forcible 
entry  upon  a  possession  peaceably  acquired  thereunder.  The  fact  that 
a  defendant  since  committing  a  forcible  entry  has  been  adjudicated 
a  bankrupt  constitutes  no  TesBon  for  his  being  permitted  to  retain  pos- 
session, nor  apparentiy  does  it  exonerate  him  from  any  liability  for 
damages;  and  tiie  action  may  therefore  proceed  notwithstanding  such 
adjudication  Euid  the  same  judgment  be  entered  therein  as  if  his 
bankruptcy  had  not  occurred.  Counterclaim  and  cross  defenses  are 
not  assertable  in  actions  of  forcible  entry.  Hence  the  defendant  may 
not  assert  either  as  a  defense  or  a  coimterclaim  that  he  has  created 
improvements  on  the  property  under  an  agreement  that  he  should  be 
paid,  or  under  what  is  styled  an  occupying  claimants'  law!  In  the 
absence  of  special  statute,  equitable  defenses  as  such  are  not  permiasibla 
in  proceedings  for  forcible  entry,  nor  even  for  a  forcible  or  unlawful 
detainer,  though  there  are  perhaps  some  exceptions  to  this  rule  in  cases 

15.  Dodd  y.  Scott,  81  la.  319,  46  N.      16.  See  snpn,  par.  fl^  10,  and  ••• 
W.  1057,  25  A.  S.  R.  492,  10  L.R.A.  infra,  par.  35. 
360. 
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of  unlawful  detainer  after  peaceable  entry.*'  Finally,  there  aeems  no 
reason  to  doubt  that  one  making  a  forcible  entry  upon  real  property 
and  acquiring  a  possession  thereunder  may  maintain  it  for  such  time 
and  under  such  circumstances  as  effectually  to  divest  the  title  of  the 
owner,  whether  the  latter  was  the  person  on  whose  possession  the  entry 
was  made  or  not,  and  hence  acquire  title  by  prescription  susceptible  of 
being  asserted  as  a  defense  to  any  proceeding  based  on  the  forcible 
entry  or  any  subsequent  detainer  founded  thereon.  Generally,  how- 
ever, statutes  are  in  force  which  preclude  a  forcible  entry  from  being 
asserted  as  a  cause  of  action  after  a  time  much  shorter  than  that  re- 
quired to  create  a  prescriptive  title,  in  many  jurisdictions  three  years, 
subject  to  a  few  special  holdings  as  to  when  ihe  time  begins  to  run  or 
the  statute  is  tolled.** 

35.  Evidence. — ^It  is  for  the  jury  to  find  whether  the  plaintiff  was 
in  possession,  and  also  whether  that  possession  was  ousted  by  the  forci- 
ble entry  of  the  defendant;  **  and  such  finding  must  be  based  on  evi- 
dence that  is  admissible  under  the  pleadings,  ^ough  sometimes  proof 
may  be  offered  of  facta  not  expressly  set  up  in  the  complaint.**  The 
ordinary  principles  of  the  law  of  evidence  for  the  most  part  determine 
the  admissibility  and  sufficiency  of  the  testimony  offered.  Thus,  it  is 
usually  not  error  to  refuse  to  exclude  from  the  jury  evidence  admitted 
without  objection  during  the  course  of  the  trial.*  Nor  does  the 
practice  of  a  few  persons  in  a  business  in  which  many  are  engaged 
establish  a  custom  which  all  persons  engaged  in  the  same  pursuit  are 
presumed  to  know  and  recognize.*  The  declarations  of  third  persons 
are  inadmissible  unless  the  parties  have  a  joint  interest  with  the  plain- 
tiff or  the  defendant,  or  some  legal  relation  exists,  or  they  constitute 
part  of  the  res  gestae ; '  but  a  party  may  prove  his  own  declaxationfi, 
made  at  the  time  of  an  act  done,  explanatory  of  his  intention  or  of  the 
motive  which  actuated  him,  and  accordingly  the  declarations  of  dis- 
sent or  opposition  of  the  party  in  possession  to  the  entry,  made  on  the 
occasion  of  the  entry,  are  proper  in  connection  with  the  whole  evidence 
for  the  consideration  of  the  jury,  to  enable  them  to  determine  whether 
the  entry  was  made  against  the  will  of  the  party  in  possession,  and  as 
part  of  the  res  gestae  he  may  prove  them.*    Possession  alone  being  in 

17.  Note:  121  A.  8.  R.  405  et  seq.   akd  Errob,  vol.  2,  p.  77. 

18.  Rabe  v.  Fyler,  10  Smedes  &  M.       2.  Fnhr  v.  Dean,  26  Mo.   116,  69 
(Miss.)    440,  48  Am.   Dec.  763.  Am.  Dee.  484.    See  generaUy,  VOAdxi* 

Note :  121  A.  S.  R.  413.  and  Cvsmua. 

19.  Davidson   y.   Phillips,    9    Yerg.  3.  Kilbum  v.  Ritdiie,  2  Cal.  145,  66 
(Tenn.)  93,  30  Am.  Dec.  393.  Am.  Dec.  326  and  note.     See  Aoias- 

20.  Sass  V.  Thomas,  6  Indian  Ter.  siows  Airo  Dbcslaratioks,  vd.  1,  p. 
60,  89  S.  W.  656, 11  L.R.A.(N.S.)  260  485;  Evidbnce,  vol.  10,  p.  974  et  seq. 
and  note.  4.  Croff  v.  Ballinger,  18  111.  200,  65 

1.  Drehman  ▼.  Stifel,  41  Mo.  184,  97   Am.  Dee.  735  and  note.    See  also  Evi- 
Am.  Dec.  268.    See  generally.  Appeal    dencx,  vol.  10,  p.  974  et  seq. 
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issue,  it  is  well  settled  that  evidence  of  title  to  the  freehold,  adverse  to 
the  plaintiff  or  of  a  right  of  entry  or  possession  ia  ordiuaiily  inadmis- 
sible.* In  many  cases,  however,  deeds  and  other  documentary  evi- 
dence of  title  may  be  admissible  in  so  far  as  they  bear  on  the  extent 
or  right  of  possession,  or  the  intent  with  which  the  entry  was  made, 
and  the  like,  whea  these  questions  are  material  .•  In  cases  in  which 
a  deed  is  admissible,  the  identity  of  the  land  intended  to  be  conveyed 
by  it  is  a  question  of  evidence  to  be  passed  on  by  the  jury,  and  may  be 
described  by  parol ;  and  if  described  with  sufficient  certainty  to  be  ren- 
dered certain  by  other  testimony,  it  ought  to  be  permitted  to  go  to  the 
jury.'  Furthermore,  since  the  possession  of  one  joint  tenant  is  that 
of  both,  one  of  them  who  brings  an  action  may  offer  in  evidence  (if 
otherwise  admissible)  a  deed  to  them  jointly.®  Although  title  cannot 
be  inquired  into,  yet  a  party  seeking  to  recover  in  forcible  entry  and ' 
detainer  as  a  purchaser  at  a  sheriff's  sale  may  be  required  to  show  that 
his  purchase  was  legal  and  valid  by  producing  a  valid  judgment, 
execution  and  sherift''s  deed  on  sale  thereunder ;  *  and  a  party  seeking 
to  justify  possession  given  to  him  as  purchaser  at  a  judicial  sale  by  the 
sheriff  under  a  writ  of  possession  must  produce  a  decree  of  sale  to  which 
the  pei-son  dispossessed  was  a  party.^*  For  the  purpose  of  determining 
wliether  an  entry  is  forcible  or  not  within  the  meaning  of  a  statute, 
all  that  transpires  between  the  coming  of  the  defendant  and  the  going 
of  the  plaintiff  may  be  taken  into  account.** 

36.  Judgment. — In  an  action  of  forcible  entry  and  detainer,  the 
right  to  judgment  depends  on  the  facts  as  they  existed  at  the  time  of 
the  commencement  of  the  action  and  not  at  the  time  of  the  trial.** 
A  confession  of  judgment  upon  warrant  of  attorney  in  an  action 
of  forcible  entry  and  detainer  is  not  authorized  in  some  jurisdic- 
tions; it  being  held  that  the  parties  cannot  by  contract  engraft  on 
the  procedure  prescribed  for  a  summary  proceeding  a  remedy  or  prac- 

6.  Beeler  ▼.  Cardwell,  29  Mo.  72,  T7  7.  Lick  v.  O'Donnell,  3  Cal.  59,  58 
Am.  Dec.  550  and  note;  Mereereauv.  Am.  Dec.  383  and  note;  Camley  ▼. 
Bergen,  15  N.  J.  L.  244,  29  Am.  Dec.  Stanfleld,  10  Tex.  546,  60  Am.  Dec 
»)84;  State  V.  Bennett,  Harp.  L.  (S.  C.)  219  and  note;  Emerick  v.  Tavener,  9 
503,  18  Am.  Dec.  663;  Davidson  v.  Grat.  (Va.)  220,  58  Am.  Dec.  217. 
Phillips,  9  Yerg.  (Tenn.)  93,  30  Am.  8.  Rabe  v.  Tvler,  10  Smedes  &  M. 
Dec.  393.  (Miss.)    440,  48   Am.   Dee.   763  and 

Notes:  89  Am.  Dec.  435;  121  A.  S.  note. 
R.  405.  9.  Johnson  v.  Baker,  38  DL  98,  87 

See  also  supra,  par.  9,  10.  Am.  Dec.  293  and  note. 

6.  Rabe  v.  Fyler,  10  Smedes  &  M.       10.  Laird  v.  Winters,  27  Tex.  440, 
(Miss.)  440, 48  Am.  Dec.  763  and  note;  86  Am.  Dec.  620. 
Camley  v.  Stanfield,  10  Tex.  546,  60      11.  Valencia  v.  Couch,  32  CaL  339, 
Am.  Dec.  219  and  note;  Emerick  v.  91  Am.  Dec.  589. 
Tavener.  9  Grat.   (Va.)  220,  58  Am.      12.  Fults  v.  Mnnro,  202  N.  Y.  34,  96 
Dec.  217.  N.  E.  23,  Ann.  Cas.  1912D  870,  87 

Notes:  77  Am.  Dec.  553  et  seq.;  121   L.R.A.(N.S.)   600  and  naU. 
A.  S.  R.  406  et  seq.. 
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tice  not  warranted  by  the  statute.**  The  judgment  of  a  justice  of  the 
peace  not  being  complete  until  entered  in  the  official  record  and  signed. 
the  justice  is  not  concluded  by  his  oral  announcement  after  the  trial  in 
forcible  entry  and  detainer  that  his  judgment  was  or  would  be  for  the 
defendant,  but  may  lawfully  change  his  mind  and  enter  judgment 
in  his  docket  for  the  plaintiff,  and  the  judgment  is  valid.**  As  in 
other  cases,  the  judgment  binds  only  the  parties  and  their  privies. 
Consequently,  if  an  action  of  unlawful  entry  and  detainer  is  brought 
against  a  tenant  alone,  without  making  the  landlord  a  party/ thereto, 
the  latter  is  not  bound  by  the  judgment  rendered  therein,  although 
he  had  knowledge  of  the  pendency  of  the  action.*'  But  since  the 
possession  of  one  joint  tenant  is  in  law  the  possession  of  both,  and  pos- 
session, not  title,  is  in  issue,  a  recovery  by  one  will  inure  to  the  benefit 
of  both,  and  such  a  judgment  can  be  pleaded  in  bar  of  a  proceeding  by 
the  other  for  the  same  cause.**  And  where  forcible  entry  and  de- 
tainer was  brought  against  three  persons,  and  there  was  a  verdict  of 
guilty  as  to  two  and  not  guilty  as  to  the  third,  it  was  held  that  the 
verdict  was  conclusive  that  the  plaintiff  was  peaceably  in  actual  pos- 
session of  the  promises  at  the  time  of  the  entry,  and  that  since  such 
possession  was  incompatible  with  the  lawful  possession  of  another,  the 
verdict  was  conclusive  against  the  possession  of  the  third  person.*' 
Since  the  mere  naked  possession  in  fact  is  alone  put  in  issue,  it  is  clear 
that  judgment  for  the  defendant  in  forcible  entry  and  detainer  can  be 
evidence  of  nothing  but  fact  of  possession.  Accordingly,  the  judgment 
cannot  be  pleaded  as  a  bar  to  an  action  of  ejectment  between  the  same 
parties  concerning  the  same  property,  because  title  or  right  of  entry  is 
in  issue ;  **  nor  can  it  operate  as  res  adjudicate  so  as  to  debar  a  tenant 
from  recouping,  in  a  subsequent  action  for  the  recovery  of  the  rent  of 
demised  premises,  the 'damages  which  he  has  sustained  through  the 
landlord's  breach  of  the  covenants  in  the  lease.**  Conversely,  it  has 
been  held  that  in  a  later  action  for  forcible  entry  and  detainer,  testi- 
mony as  to  a  former  action  by  injunction  and  for  trespass  between  the 
same  parties  was  wrongfully  admitted.**  It  is  sometimes  provided, 
however,  by  special  statute,  that  the  judgment  in  forcible  entry  and 
detainer  shall  operate  in  bar  of  an  action  of  trespass  or  other  action 

13.  French  v.  Wilier,  126  lU.  6U,  17.  Fremont  v.  Ciippen,  10  Cal.  211, 
18  N.  E.  811,  9  A.  S.  R.  651,  2  L.R.A.  70  Am.  Dec.  711. 

717.    See  also  supra,  par.  32.  18.  Mattox  v.  Helm,  5  Litt.   (Ky.) 

14.  Robertson  v.  Donelan,  138  Ky.  185,  15  Am.  Dec.  64. 

149,  127  S.  W.  754,  Ann.  Cas.  1912A  Notes:    8    L.R.A.   537;    38   L.R.A. 

1280  and  note.  (N.S.)  1024. 

15.  Cope  V.  Payne,  111  Tenn.  128,  19.  Keating  v.  Springer,  146  111.  481, 
76  S.  W.  820,  102  A.  S.  R.  746.  See  34  N.  E.  805,  37  A.  8.  R.  175,  22 
also  Judgments.  L.RA.  544. 

16.  Rabe  v.  Fvler,  10  Smedes  &  M.  20.  Note:  38  L.R.A.(N.S.)  1024. 
(Miss.)  440,  48  Am.  Dec.  763. 
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against  the  offender.*  And  it  has  been  held  that  where  a  tenant  is 
evicted  on  final  process,  in  an  action  of  ejectment  by  a  party  claiming 
title  adverse  to  his  lessor,  of  which  action  the  latter  had  timely  notice, 
the  tenancy  is  thereby  determined,  and  a  subsequent  taking  and  hold- 
ing by  the  tenant  under  a  lease  from  the  evictor  is  not  in  subordination 
to  the  title  of  his  original  lessor,  and  an  action  by  the  latter  for  unlaw- 
ful detainer  may  be  successfully  resisted  by  the  tenant  by  showing  such 
judgment  and  eviction.* 

37.  Damages. — ^In  some  jurisdictions,  the  court  and  jury  are  ex- 
pressly authorized  by  statute  to  assess  the  damages  occasioned  to  the 
plaintiff  by  a  forcible  entry  or  detainer,  together  with  the  amount  of 
the  rent  due,  if  any ;  and,  following  the  example  of  the  early  British 
statutes,  judgment  is  entered  for  three  times  the  amount  of  the  dam- 
ages thus  assessed.  This  includes  such  damages  only  as  are  the  natural 
and  proximate  result  of  the  forcible  entry,  or  the  forcible  or  unlawful 
detainer,  as  the  case  may  be,  and  does  not  extend  to  damage  from  in- 
jury to  plaintiff's  credit  and  circumstances,  nor  such  as  he  sustains  by 
reason  of  his  bodily  and  mental  pain  and  anguish.*  In  states  in  which 
there  is  no  such  statute  in  force,  it  is  held  that  no  damages  at  all  can 
be  allowed  in  an  action  for  forcible  entry  and  detainer ;  though  where 
the  verdict  was  for  one  cent  only,  it  was  held  that  the  judgment  would 
not  ordinarily  be  reversed  for  that  cause  if  the  merits  were  clearly  with 
the  appellee.*  Other  courts  hold  that,  although  a  person  forcibly  evict- 
ed by  one  entitled  to  possession  cannot  recover  damages  for  being  dis- 
turbed in  his  possession,  since  this  is  unlawful,  he  may  recover  com- 
pensation for  any  injury  done  to  himself  or  his  personal  property  in 
the  course  of  the  evidence  contrary  to  the  statute,  but  the  distinction 
has  been  repudiated  by  respectable  authorities.*  A  few  courts  even 
permit  an  evicted  person  to  maintain  an  action  of  trespass  against  the 
true  owner,  and  recover  nominal  damages  for  the  entry  without  regard 
to  the  amount  of  force  used,  and  -also  such  damages  as  may  be  inflicted 
on  the  person  or  personal  property  of  the  party  in  possession,  together 
with  exemplary  damages  if  the  unlawful  entiy  was  done  in  a  wanton 
or  reckless  manner.*  And  of  course  if  the  action  is  in  trespass  for 
wrongful  injury  to  personal  property  in  the  course  of  an  illegal  entry 
upon  the  righliul  possession  of  another,  the  plaintiff  is  entitled,  oa 

1.  Hamilton  t.  Adams,  16  Ala.  696,  Am.  Pee.  382. 

50  Am.  Dec.  150.  6.  Melntyre  y.  Murphy,  153  Midi. 

2.  Note:  77  Am.  Dec.  556.  342,  116  N.  W.  1003,  15  Ann.  Caa. 

3.  Anderson  v.  Taylor,  56  Cal.  131,  802;  Sonter  v.  Codman,  14  R.  I.  119, 
38  Am.  Rep.  52;  Melntyre  v.  Murphy,  51  Am.  Rep.  364. 

153  Mich.  342, 116  N.  W.  1003, 15  Ann.  6.  Mosseller  t.  Deavtor,  106  N.  C. 
Caa.  802.  494,  11  S.  E.  629,  19  A.  S.  R.  540,  8 

4.  Bmdi  V.  Vowler,  36  DL  53,  85  L.R.A.  537  and  note. 
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recovery,  to  all  damages  actually  sustained,  and  to  punitive  damages 
as  well,  in  a  proper  case.' 

38.  Restitotion. — Ordinarily,  a  judgment  for  the  plaintiff  in  for- 
cible entry  and  detainer  is  for  immediate  restitution  of  the  premises, 
with  costs.  The  purpose  of  the  statutes  being  to  redress  the  party  whose 
possession  has  been  invaded,  and  to  place  both  parties  in  the  same 
situation  they  re^ectively  occupied  previous  to  the  commission  of  the 
grievance,  it  is  not  competent  for  a  court  of  chancery  to  interpose  by 
injunction,  and  arrest  the  execution  of  the  writ  of  possession,  even 
tiiougb  it  is  allied  that  the  plaintiff  is  insolvent  and  a  mere  trespasser, 
and  that  full  title  is  in  the  defendants.'  An  action  of  forcible  entry 
and  detainer,  however,  will  not  lie  to  dispossess  a  purchaser  under  a 
decree  of  a  court  of  competent  jurisdiction  placed  in  possession  by  an 
order  of  the  court,  and  accordingly  a  court  of  equity  will  in  such  case 
entertain  an  application  to  quiet  and  prevent  a  wrongful  interference 
with  such  possession,  and  will  enjoin  tiie  exeicution  of  the  writ  of  pos- 
session.* Judgment  of  restitution  in  on  action  of  forcible  entry  and 
detainer  by  one  coparcener  against  another  who  has  turned  him  out 
should  not  be  for  entire  and  exclusive  possession,  but  only  for  joint  pos- 
session in  conjunction  with  the  other. *°  The  time  when  a  writ  of 
restitution  may  issue  depends  on  local  practice.  Thus,  it  has  been  ex- 
pressly enacted  that  if  judgment  of  forcible  entry  and  detainer  is  ren- 
dered against  a  tenanl^  no  writ  of  restitution  shall  be  issued  in  any 
case  until  the  expiration  of  five  days.**  On  the  other  hand,  it  is  some- 
times provided  (and  such  a  statute  has  been  held  constitutional)  that 
the  plaintiff  in  an  action  of  forcible  entry,  or  forcible  or  unlawful  de- 
tainer, may  have  restitution  of  the  property  at  the  time  of  commencing 
such  action  or  at  any  time  afterward,  on  giving  bond  to  indemnify 
the  defendant  against  damages  and  costs.*'  The  writ  of  restitution 
authorizes  the  sheriff  to  dispossess,  not  only  the  defendant  and  his 
privies,  but  also  peoraons  who,  though  strangers  to  the  record,  have 
entered  into  possession  after  the  commencement  of  the  action  of 
forcible  entry  and  detainer.**  The  sheriff  may  be  compelled  by  man- 
damus to  execute  the  writ**  It  is  sometimes  provided  that  the  defend- 
ant in  forcible  entry  and  detainer  cannot  appeal  from  a  judgment 

7.  Qilbert  v.  Peck,  162  Cal.  54,  121       IL  Prenoh  v.  Wilier,  126  IlL  611, 18 
Pae.  315,  Ann.  Cas.  1913C  1349.         N.  E.  811,  0  A.  8.  R.  651,  2  L.R.A. 

8.  Hamilton  v.  Adama,  15  Ala.  696,  717. 

60  Am.  Dec.  150;  Cheznm  v.  Campbell,       12.  State  v.  Prather,  19  Wash.  338, 

42  Wash.  560,  85  Poe.  48,  7  Ann.  Cas.  63  Pac.  344,  07  A.  S.  R.  729. 

§21.  13.  Fremont  v.  Crippen,  10  CaL  211, 

9.  Cope  V.  Payne,  111  Tenn.  128,  76  70  Am.  Deo.  711. 

S.  W.  820, 102  A.  S.  R.  746.  Note:  15  A.  8.  B.  56  et  aeq. 

10.  Robertson   ▼.   Robertson,   2   B.       14.  Fremont   v.    Crippen,   10   CaL 
Mon.  (Ky.)  235,  38  Am.  Dee.  148.  See  211,  70  Am.  Dee.  713. 

«lso  supra,  par.  14. 
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against  him  until  he  gives  bond  for  twice  the  rental  value  of  the  real 
property  of  which  restitution  shall  be  adjudged  from  the  rendition  of 
such  judgment  until  final  judgment  in  such  case,  if  such  judgment 
shall  be  affirmed.  One  such  undertaking  is  sufficient  even  though 
there  be  successive  appeals.*'  Restitution  is  not  suspended  by  the  mere 
entry  of  an  appeal.**  But  when  a  judge  has  lawfully  directed  a  stay 
of  proceedings,  and  an  undertaking  on  appeal  has  been  executed  pur- 
suant to  his  direction,  the  lower  court  has  no  further  control  over  the 
matter  and  cannot  discharge  the  order  staying  proceedings  after  it  has 
been  complied  with,  even  though  the  sureties  on  the  bond  are  not  good. 
In  order  to  execute  fully  a  writ  of  possession,  the  defendant  and  his 
property  must  be  removed  from  the  premises,  and  possession  of  the 
real  estate  given  to  the  plainti£F,  unless  the  removal  of  the  personal 
property  is  in  some  way  waived  by  the  defendant.  If,  therefore,  be- 
fore such  removal  is  substantially  completed,  the  judge  directs  a  stay 
of  proceedings  on  appeal,  and  a  bond  is  given  in  pursuance  of  the 
direction;  the  proceedings  are  stayed,  and  the  defendant  may  remain 
in  possession  pending  the  appeal.*'  In  the  event  that  a  plaintiff  ia 
placed  in  possession  under  a  writ  of  restitution,  but  on  appeal  there  is 
a  judgment  for  the  defendant,  or  the  proceeding  is  subsequently 
quashed  or  dismissed,  the  court  has  the  power  to  award  the  defendant 
a  writ  of  restitution  to  restore  him  to  possession  as  against  the  plaintiff. 
Such  writ  will  sometimes  not  be  issued  to  restore  the  defendant's  pos- 
session as  against  a  third  party,  nor  in  cases  wherein  the  issuance  of  the 
writ  would  work  manifest  injustice  and  oppression,  or  where  the  de- 
fendant was  in  pari  delicto.** 

V.  Gbiminai.  Peoceedinqs 

39.  Essentials  of  Offense. — ^The  nature  and  incidentals  of  a  for- 
cible entry  or  detainer  such  as  will  give  rise  to  an  indictment  or 
prosecution  have  for  the  most  part  been  sufficiently  discussed.  It 
is  an  offense  against  the  possession  of  realty;  consequently,  it  need  only 
appear  that  the  prosecutor  has  actually  entered  upon  and  peaceably 
occupied  the  premises.  It  is  not  necessary  to  show  that  his  possession 
was  held  under  title  in  any  other  sense  than  that  it  was  peaceably  held 
and  enjoyed  by  him  at  the  time  the  forcible  act  was  done  by  the  defend- 
ant.*'    But  actual  personal  violence  or  breach  of  the  peace  is  not 

16.  Wolfer  v.  Huist,  47  Ore.  156,      19.  State  ▼.  Pollock,  26  N.  C.  305, 

80  Pac.  419,  82  Pac.  20,  8  Ann.  Cas.  42  Am.  Dee.  140;  State  y.  Davis,  109 
725.  N.  C.  809, 13  S.  E.  883, 14  L.R.A.  20b-; 

16.  State  V.  Bennett,  Harp.  L.  (S.  State  v.  Robbins,  123  N.  C.  730,  31 
C.)  503,  18  Am.  Dec.  663.  S.  E.  669,  68  A.  S.  R.  841;  State  t. 

17.  Lee  Chuck  v.  Quan  Wo  Chong,  Lawson,  123  N.  C.  740,  31  S.  E.  667, 

81  Cal.  222,  22  Pae.  594,  15  A.  S.  R.  68  A.  S.  R.  844  and  note;  State  v. 
50  and  note.  Bennett,  Harp.  L.  (S.  C.)  503, 18  Am. 

18.  Note:  17  A.  S.  R.  264,  265.  Dec.  663.    See  also  supra,  par.  9,  10. 
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essential  to  the  completion  of  the  offense,  if  the  party  either  by  his 
behavior  or  his  speech,  at  the  time  of  his  entry,  gives  those  who  are 
in  possession  just  cause  to  fear  that  he  will  do  them  some  bodily  harm 
if  they  do  not  give  way  to  him ;  nor  is  it  necessary  that  the  party  be 
actually  put  in  fear.  It  seems  to  be  without  exception  that  in  order  to 
be  criminally  cognizable,  the  entry  or  detainer  must  be  accompanied  or 
accomplished  by  actual  force,  violence  or  terror,  directed  against  the 
person  of  the  party  in  possession,  and  directly  tending  toward  a  breach 
of  the  peace.  The  doctrine  of  implied  force,  sometimes  applicable  in 
civil  proceedings  for  forcible  entry  and  detainer,  is  unknown  to  the 
criminal  law.**  A  mere  invasion  of  the  premises  of  another  during 
his  absence,  accompanied  by  such  violence  only  as  was  incident  to 
effecting  an  entry  into  an  unoccupied  dwelling  house  thereon,  is  but  a 
naked  trespass,  not  indictable  as  a  forcible  entry,  since  there  can  be 
no  forcible  entry  in  the  absence  of  acts  naturally  tending  to  excite 
a  breach  of  the  peace.* 

40.  Indictments  and  Procedure. — An  indictment  for  forcible  entry 
and  detainer  may  consist  of  two  papers  pinned  together  and  returned . 
into  court  as  one  bill,  the  two  charges  being  numbered  first  count  and 
second  count.  Even  if  returned  as  separate  indictments  and  at  dif- 
ferent terms,  they  could  be  treated  as  different  counts  in  the  same  bill, 
if  germane.  Where  the  change  in  the  first  count  was  forcible  entry 
and  detainer  upon  premises  in  the  peaceable  possession  of  a  landlord, 
and  the  second  count  for  the  same  offense  upon  the  premises  in  pos- 
session of  the  tenant,  the  transaction  being  one  and  the  same,  the 
court  may  properly  refuse  to  quash  the  indictment,  or  to  compel  the 
state  to  elect,  or  to  arrest  judgment,  for  the  two  counts  are  not  repug- 
nant, but  a  mere  statement  of  the  same  transaction  to  meet  the  different 
phases  of  the.  proof ••  Proof  of  peaceable  possession  of  the  premises  by 
the  prosecuting  witness  is  all  that  is  essential  to  sustain  a  conviction 
for  forcible  entry  and  detainer ;  and  the  defendant's  title  is  not  admis- 

20.  Liamer  ▼.  State,  84  Ga.  669,  U  123  N.  C.  730,  31  S.  E.  669,  68  A.  S. 

S.  £.  500,  20  A.  S.  R.  389  and  note;  R.  841;  State  v.  Lawson,  123  N.  G. 

Fort  Dearborn  Lodge  v.  Klein,  115  740,  31  S.  E.  667,  68  A.  S.  R.  844  and 

IlL  177,  3  N.  B.  272,  66  Am.  Rep.  133;  note;  Kramer  v.  Lott,  50  Pa.  St.  495, 

Steams  v.  Sampson,  59  Me.  568,  8  88  Am.  Dec.  556;   State  y.  Bennett, 

Am.  Rep.  442;  Butts  v.  Voorhees,  13  Harp.  L.   (S.  C.)   503,  18  Am.  Dec 

N.  J.  L.  13,  22  Am.  Dec  489  and  note;  663;  Foster  v.  Kelsey,  36  Vt.  199,  84 

Seribner  ▼.  Beach,  4  Denio  (N.  Y.)  Am.  Dec.  676.    See  also  supra,  par. 

448,  47  Am.  Dec.  265  and  note;  State  21  et  seq. 

V.  Pollodc,  26  N.  C.  305,  42  Am.  Dec  1.  Lewis  v.  State,  99  Ga.  692,  26  S. 

140  and  note;  State  y.  Ross,  49  N.  C.  E.  496,  59  A.  S.  R.  255  and  note: 

315,  69  Am.  Dee.  751  and  note;  State  State  v.  Mills,  104  N.  C.  905,  10  S.  E. 

V.  Mills,  104  N.  C.  905,  10  S.  E.  676,  676,  17  A.  S.  R.  706  and  note.     See 

17  A.  S.  R.  706  and  note;  State  v.  also  supra,  par.  27. 

Davis,  109  N.  C.  809, 13  S.  E.  883,  14  2.  State  v.  Robbins,  123  N.  C.  730, 

L.R.A.  206  and  note;  State  v.  Robbins,  31  S.  E.  669,  68  A.  S.  R.  841  and  note 
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sible  in  evidence.'  The  fact  that  the  entrant  remained  in  possession 
is  admissible  in  evidence  to  show  his  purpose  in  making  the  entry,  and 
to  show,  also,  that  he  accomplished  that  purpose,  ahd  made  his  entry 
effectual.  Although  he  is  charged  with  forcible  entry  only,  the  com- 
pleteness of  his  entry  is  shown  by  his  retention  of  possession,  and  by 
the  nature  and  extent  of  that  possession.*  A  plea  of  former  acquitt<'il 
to  an  indictment  for  forcible  entry  and  detainer  is  sustained  by  proof 
of  acquittal  for  forcible  trespass  grounded  on  the  same  transaction, 
since  the  only  distinction  between  forcible  trespass  and  forcible  entry 
and  detainer  is  that  the  former  refers  to  personal  property  and  the 
latter  to  realtj"^,  which  distinction  is  not  always  observed.*  A  party 
present  and  co-operating  with  another  engaged  in  making  a  forcible 
entry  is  a  coprincipal,  and  guilty  of  the  offense  if  the  other  is  guilty ; 
consequently,  his  presence  with  the  other  at  the  entry,  unless  accounted 
for,  is  sufficient  to  warrant  a  verdict  of  guilty  against  him,  though  there 
is  no  other  evidence  against  him  than  that  he  was  there.*  If  there  are 
two  counts  in  an  indictment  for  forcible  entry  and  detainer,  a  general 
verdict  of  guilty  on  both  is  a  verdict  of  guilty  on  each,  where  the 
defendant  does  not  exercise  his  right  to  require  a  separate  verdict  on 
each  count.  Hence,  if  one  of  the  counts  is  good,  it  will  support  the 
judgment  even  though  an  erroneous  instruction  was  given  on  the 
other.'  Forcilile  entry  and  forcible  detainer  may  both  be  charged 
in  a  single  count  of  the  indictment.  In  some  jurisdictions,  however, 
it  is  held  that  when  this  is  done,  it  is  essential  to  a  conviction  under 
the  indictment  that  both  be  proved,  and  that  where  the  evidence  does 
not  warrant  a  conviction  for  forcible  entry,  the  verdict  of  guilty  must 
be  set  aside.*  Others  hold  that  a  conviction  may  be  had  for  forcible 
detainer  alone,  'vhere  the  complaint  charges  forcible  entry  and 
detainer,  and  forcible  detainer  only  is  proved.'  In  some  states,  follow- 
ing the  British  statutes,  the  prosecutor  may  have  a  writ  of  restitution 
for  the  premises  immediately  on  the  rendition  of  a  verdict  of  guilty 
on  an  indictment  for  forcible  entry  and  detainer;  and  the  operation 
of  such  writ  of  restitution  is  not  suspended  by  an  appeal  by  the 
defendant.*" 

3.  State  V.  Robbina.  123  N.  C.  730,  (Kj'.)  235,  38  Am.  Dec.  148;  State  v. 
31  S.  E.  669,  68  A.  S.  R.  841;  State  Bennett,  Harp.  L.  (S.  C.)  503, 18  Am. 
V.  Bennett,  Harp.  L.  (S.  C.)  503,  18  Dec.  663. 

Am.  Dec.  663.  7.  State  v.  Robbins,  123  N.  C.  730, 

4.  Lissner  v.  State,  84  Ga.  669,  11  31  S.  E.  669,  68  A.  S.  R.  841. 

S.  E.  500,  20  A.  S.  R.  389.  8.  Lewis  v.  State,  99  Ga.  692,  26  S. 

5.  State  V.  Davis,  109  N.  C.  809,  13  E.  496.  59  A.  S.  R.  255. 

S.  E.  883,  14  L.R.A.  206;   State  v.       9.  Foster  v.  Kelsey,  36  Vt,  199,  84 

Law.wn,  123  N.  C.  740,  31  S.  E.  667,  Am.  Dec.  676. 

68  A.  S.  R.  844.  10.  State  v.  Bennett,  Harp.  L.  (S. 

6.  Robertson  v.  Robertson,  2  B.  Mon.  C.)  503,  18  Am.  Deo.  663. 
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trator, 275 
Exclusive  right  of  representative, 
260 


TOBS  — 

Abatement  and  revival  — 

Pleas  in  abatement,  292 

Survivability   of  action   in   favor 
of  representative,  266 

Survivorship  of  causes  of  action 
against  estate,  280 

Tort  liability  as  surviving  against 
estate,  17i 
Absentees'  estates,  51;  88-93 
Accounting  — 

Admission    of   liability   on 
account,  413 

Allowance  of  credits,  179 

Annual  accounts,  181 

Bill  of  review  to  oorreot  aecoont, 
188 

Bond  conditioned  for  accounting, 
57 

Breach  of  bond  by  failure  to  ac- 
count, 307 

Compelling  aoeonnting,  178 

Compensation  allowed  on  settle- 
ment of  accounts,  227-282 

Correcting  errors  in  accounts,  187 

Counsel  fees  allowable  on  settle- 
ment, 233-238 

Credits,  179 

Debts  paid  by  representative,  180 

Disbnisements  allowed,  179 

Duty  to  account,  175" 

Expenses  of  administration,  179 

Funeral  expenses,  179-180 

Joint  account  as  admission  of  lia- 
bility, 413 

Jurisdiction  over  aeeounts,  181 

Lapse  of  time  as  affecting  dnty 
to  account,  176 

Matters  covered  by  aeconnt,  178- 
179 

Notice,  185 
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Aetions  ^—  continued 

Foreign  executois  and  administra- 
tors, 447-452 

Form   of  action  for  recovery  of 
assets,  268-271 

Fraudulent  conveyances  by  dece- 
dent, 271-275 

Garnishment  as  dissolved  by  de- 
fendant's death,'  283 

Heir's  right  to  sue  in  absence  of 
representative,  261-263 

Joint   executors   and   administrar 
tors,  414 

Judgments,  293-^6 

Jurisdiction  of  probate  court,  278 

Legracies  as  recoverable  by  action, 
282 

Limitation   of  actions   by   repre- 
sentatives, 266 

Mortgage    foreclosure    by    repre- 
soitative,  258 

Parties  to  aetions,  284-290 

Partnership  assets,  263 

Pleas,  290-293 

Property  of  third  persons  in  hand 
of  decedent,  281 

Quieting  title,  276 

Seal  estate  as  subject  of  action 
by  representative,  275-277 

Recovery  of  assets,  267-271 

Recovery  of  property  not  belong- 
ing to  decedent,  281 

Right  of  representative  to  sue  on 
behalf  of  estate,  258 

Set-off  in  actions  bv  representa- 
tives, 264-266 

Special  demurrers,  456 

Specific  performance  of  decedent's 
contracts,  280 

Survivorship  in  actions  by  repre- 
sentatives, 266 

Survivorship  of  causes  of  action 
against  estate,  280 

Temporary    immunity    from    ac- 
tions, 214 

Third  persons  claiming  property 
in  decedent's  possession,  281 
Acts  done  under  void  appointment, 

83 
Adeijuate  remedy  at  law,  see  infra, 

Equity 
Administration,  see  infra,  Necessity 

for    administrafion ;    Persons    en- 
titled to  administer 


EXECUTORS  AND  ADMINISTRA- 
TORS —  continued 
Administration  bonds  (see  also  in- 
fra. Sale  of  real  estate  under 
order    of    court;    Sur.eties    an 
bond) — 
Action    by    administrator   before 

giving  bond,  58 
Actions  on  bonds,  311-314 
Acts  covered  by  bond,  304r-306 
Additional  bond  as  affecting  lia- 
bility on  original  bond,  306 
Administrators  de  bonis  non,  418 
Amount  of  bond,  300 
Approval  of  bond,  58 
Assets  covered  by  bond,  310 
Attorney's    fees    as    covered    by 

bond,  307-308 
Breaches  of  bond,  306 
Conditions  of  bond,  57,  299 
Debts  and  daims  secured  by  bond, 

307 
Debts  incurred  by  repreemtative, 

307-308 
Defective   bond   as   vitisting  i^ 

pointment,  67 
Defects  in  bond,  302 
Dual  fiduciary  capacity,  305,  309 
Duration  of  sureties'  liability,  304- 

306 
Ecclesiastical  praetiee,  298 
Executors    as    required    to    give 
bond,  298 
'  Exemption  from  liability  for  acts 
done  as  trustee,  309 
Failure  to  file  bond,  57 
Form  of  bond,  57,  298 
Fraudulent  sale  as  breaeli  of  bond, 

306 
Funds  transferred  by  representa- 
tive to  himself  aa  tnutee,  305 
Irregularities  as  to  bonds,  302 
Joint  and  several  bonds,  301 
Joint   executors   and   adminiatra^ 

tors,  415 
Judgment  on  bond,  314r-316 
Necessity  for  bond,  298 
Nominal  damages  for  faflnra  to 

file  inventory,  307 
Obligee,  57 
Parties,  57 

Penal  clause  omitted,  302 
Period  covered  by  bond,  304-306 
Purpose  to  secure  creditors  and 
beneficiaries,   303-304 
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Administration  bonds  —  eoniimud 

p->ul  estate  sold  by  representative, 
310 

Beeitals  in  bond,  302 

Rdease  of  bond,  306 

Requirement  before   granting   of 
letters,  56 

Revocation  of  letters  for  failure 
to  file  bond,  97 

Security  to  creditors  and  benefi- 
ciaries, 303-304 

Several   bonds,  301-302 

State  as  obligee,  57 

Substitution  of  bonds,  306 

Sufficiency   of   bond  as  jurisdic- 
tional question,  88 

Sureties'  liability  as  joint  or  sev- 
eral, 301 

Sureties  required,  57 

Term  of  bond,  304-306 
Administration  expenses    (see   also 
supra.  Accounting)  — 

Priority  of  payment,  256 
Administrators  (see  also  supra,  Ap- 
pointment; infra,  Powers,  du- 
ties and  liabilities  of  representa- 
tives) — 

Agency  created  by  appointment, 
19 

Powers  as  compared  with  execu- 
tor, 20 

Public  officers,  18 

Renunciation  of  right  to  adminis- 
ter, 94 

Representative  of  decedent,  18 

Source  oi  authority,  19 

Statutory  nature  of  office,  19-20 

Trust  character,  18,  19 
Administrators  de  bonis  non  — 

Actions  against  predecessor,  426- 
428 

Actions  on  behalf  of  estate,  424- 
428 

Aetions  poiding  at  time  of  ap- 
pointment, 425 

Appointment,  417 

Assets   passing   to   administrator 
de  bonis  non,  420 

Bonds,  418    • 

Business  of  decedent,  424 

Fraudulent  conveyances  of  prede- 
cessor, 425 

Judgment  entered  during  term  of 
predecessor,  426 


EXECUTORS  AND  ADMINISTRA- 
TORS —  eontimud 
Administrators     de    bonis    non  — 
continued 
Litigation    on    behalf    of    estate, 

424-428 
Necessity  for  appointment,  418 
Notice  of  application  for  appoint- 
ment, 418 
Pending  aetions,  425 
Petition  for  letters,  418 
Power,  420-426 
Power  of  sale,  357 
Power  of  sale  as  passing  to  ad- 
ministrator de  bonis  non,  357 
Predecessor's  acts  as  binding,  422 
Privity     with     administrator     in 

chief,  422 
Refusal  of  executor  as  ground  for 

appointment,  417 
Right  to  sue  predecessor,  426-428 
Title  as  against  administrator  of 

administrator,  421 
Title  as  against  executor  of  exec- 
utor, 421 
Unadministered  estates,  418,  420 
Unfinished  administration,  418 
Vacancy  essential  to  appointment, 
417,  419 
Administrators  pendente  lite,  454 
Administrators  with  will  annexed  — 
Duties,  419 
Exercise  of  testamentary  powers, 

423 
Powers,  419,  420-426 
Residence  of  testator,  417 
Admissions     by     representative     as 

binding  estate,  218 
Advancements  as  assets,  109 
Advances  for  benefit  of  estate,  221 
'  Advice  and  instruction  of  court,  132 
A£9davits  to  claims  presented,  195 
Agency,    see    infra,    Principal    and 

Agent 
Alien  as  executor  or  admin  i.strator, 

46 
Allowance  of  claims,,  see  infra,  Pre- 
sentation and  allowailce  of  claim:) 
AUowaneee  to  family  of  decedent  — 
Amount    of    widow's    allowance, 

239-241 
Children's  allowances,  242 
Confliet  of  laws,  241 
Waiver  of  widow's  allowance,  24i 
Widow's  allowance,  239-242 
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TORS  —  eontiMted 
Amendmeiit   of   claims   agaiitst  es- 

state,  198 
AmieoB  curiae  in  proceedings  to  ap- 
point adminiBtiatoT,  59 
Ancillary  administrators,  see  infra, 
Foreign  and  ancillary  administra- 
tors 
Antagonistie  interests  as  disqaalifl- 

eation,  49 
Appeal  — 
Appointment  of  administrator,  69 
Decree  of  distribution  as  appeal- 
able, 187 
Refusal  to  revoke  letters,  59 
Appointment  (see  also  infra.  Com- 
petency     and      qualifications; 
Qualification)  — 
Acts    done   under   void   appoint- 
ment, 83 
Appeal  from  appointment,  59 
Assets  in  county  as  jurisdictional 

fact,  85 
Citation  to  parties,  55 
Collateral  attack,  74-84 
Competency     and     qualifications, 

43-50 
Conclusiveness   of  administration 

proceedings,  74-84 
Contesting  appointment,  58 
Death  as  jurisdictional  fact,  84, 

88-93 
Debtor  of  decedent  as  appointee, 

113-118 
Delay  in  application,  51-63 
Delegation  of  power  to  name  exec- 
utor, 32 
Del^^tion  of  right  to  letters  of 

a^inistration,  32 
Disqualification      of     judge     as 
ground  of  collateral  attack,  81 
Erroneous  finding  of  jurisdiction- 
al facts  as  ground  for  collateral 
attack,  76-78 
Estoppel  to  deny  validity,  79 
Executor  named  in  will,  31 
Fraud  as  ground  of  collateral  at- 
tack, ^80 
Grant  of  letters  to  person  not  en- 
titled, 86 
In  rem  character  of  proceedings, 

76 
Intestacy  as  prerequisite  to  grant 

of  administration,  87 
Jurisdictional  facts,  84 


EXECUTORS  AND  ADMINISTRA- 
TORS —  continued 
Appointment  —  continued 

Joiisdietion  generally,  60-64 

Lapse  of  time  before  application, 
51-53 

Nomination  of  administrators,  33 

Notice  of  application  for  letters, 
53-54 

Petition  for  letters,  51 

Procedure,  51-59 

Proceedings  to  question  validity, 
82 

Publication  of  citation,  55 

Qualifications,  43-50 

Residence  as   jurisdietional   fact, 
84 

Res  adjndicata,  79 

Right  to  administer,  31-34 
Appraisement  -^ 

Bond    conditioned   for   appraise- 
ment, 57 

Inventory  as  including  appraise- 
ment, 104 

Real  estate  sold  under  order  of 
court,  337 


Actions  to  recover  assets,  267-271 
Administration  bond  as  covered  by 

assets  received,  310 
Admission  of  assets  by  confession 

of  judgment,  ?93 
Advancements  made  by  decedent, 

109 
Agreements  as  to  realty,  123 
Choses  in  action,  108,  109-112 
Contract  liability  of  representatiTe 

as  depending  on  assets,  168 
Contracts  to  purchase  realty,  123 
Crops,  124 

Damages    in    condemnation    pro- 
ceedings, 108 
Debts  of  representative  to  deee- 

dent,  113-118 
Definition,  107 
Discovery  of  assets,  270 
Dividends  on  stock,  108 
Equitable  proceedings  for  reoov- 

ery  of  assets,  269 
Equity  of  redemption,  124 
Exclusive  right  of  representative 

to  recover  assets,  260 
Exempt  property,  109 
Foreign    representative's   title   M 

assets,  433 
Gifts  causa  mortis,  109 
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TORS  —  continied 
Assets  —  eontinued 

Heir's  ligiit  to  sue  for  asseta,  261- 
263 

Homestead  rights,  121 

Implements,  124 

Insurance  money,  111 

Leases,  108, 124 

Legaey  to  decedent,  108 

Liability  for  failure  to  collect  as- 
sets, 268 

liability  for  stolen  or  lost  assets, 
174 

Liquor  licenses,  109 

Locality   of  assets  as  conferring 
jurisdiction,  85 

Personality,  108 

Priority  of  assets  in  payment  of 
debts,  126-128 
'    Property   fraudulently   conveyed, 
110 

Property  not  available  as  assets, 
109 

Public  land  claims,  122 

Purchase  money  of  land  sold  by 
decedent,  108 

Real  estate,  118-125 

Realty    transferred   in   fraud   of 
creditors,  121 

Rents  of  real  estate,  123 

RighU  of  action,  109-112 

Rights    of   entry    under   Federal  1 
laws,  122 

Situs  for  jurisdictional  purpoMS, 
76-72 

Stock  in  corporation,  108 

Trust  funds,  112 

What  are  assets,  107 
Assignments  — 

Commissions     as    assignable    by 
representative,  228 

Right  of  retainer  as  affected  by 
assignment  of  legacy,  246 
Attachment  as  dissolved  by  defend- 
ant's death,  283 
Attainder  as  disqualification,  47 
Attorneys  at  law  — 

Allowance  'for  counsel  fees  paid 
by  representative,  234 

Bond  as  covering  liability  for  at- 
torney's fees,  307-308 

Counsel  fees  in  probate  proeeed- 
ing,  237 

Employment  by  personal  repre- 
sentative, 233 


EXECUTORS  ANB  ADMINISTRA- 
TORS —  eontimud 
Attorneys  at  law  —  eontittutd 
Employment  in  probata  proeaed- 

ing8,237 
Merits  of  litigation  as  determin- 
ing allowance  of  counsel  fees, 
236 
Personal  liability   of  representa- 
tive for  counsel  fees,  235 
Services  rendered  by  representa- 
tive as  counsel,  230,  231 
Auditing  accounts,  181 
Avoidance  of  probate  sales,  369-376 
Banks,  deposit  of  funds  by  repre- 
sentative, 149-151 
Beneficiaries,  see  infra,  Hein;  Next 

of  kin 
Big^amy  as  affecting  rigfat  to  admin- 
ister deceased  spouse's  estate,  36 
Bill  of  review  to  eorreet  acoonnts, 

188 
Bills  and  notes  — 
Individual  liability  of  repreaenta- 

tives,  169-171 
Renewals  by  representative,  170 
Bonds  (see  also  supra,  Administra- 
tion   bonds;    infra.    Qualifica- 
tion) — 
Renewal  of  decedent's  Ixmda,  179 
Borrowing  money   for  estate,   171, 

349 
Burglary  by  third  persons,  174 
Burial  of  decedent  as  duty  of  rep- 
resentative, 222 
Business  of  decedent  — 

Carrying  on  business,  138-142 
Consent  of  beneficiaries  to  carry 

on  business,  142 
Liability  of  general  assets,  140- 

142 
Limitation  of  representative's  lia- 

bUity,  140 
Partnership  business,  137 
Risking  assets  in  trade,  136 
Statutory  authority  for  carryinc 

on  business,  138 
Winding  up  by  representative,  135 
Care  required  of  personal  repreaent- 

atives,  133 
Caveat  emptor  doctrine  in  admin- 
istration sales,  350-354,  388 
Charge  of  debts  on  realty,  127 
Chilling  bidding  at  probate  sales,  332 
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EXECUTORS  AND  ADMINISTEA- 

TORS  —  continued 
Choses  in  action  — 

Assets,  108, 109-112 

Assets  for  jurisdictional  purpos- 
es, 72 
Citation,  see  snpra,  Appointment 
Claims    against    estate,    see    infra, 

Presentation    and    allowanee    of 

claims 
Collateral  attack  — 

Appointment     of     administrator, 
74-84 

Erroneous  finding  of  jurisdiction- 
al facts,  7&-78 

Estoppel  and  res  judicata,  79 

Fraud,  80 

Grant  of  letters  to  person  not  en- 
.  titled,  86 

Irregularity  in  procedure,  88 

Letters  granted  on  estate  of  living 
person,  89 

Sale   of  real   estate   under  order 
of  court,  380-385 

Unnecessary  administration,  88 
Commissions,  see  infra,  Compensar 

tion  of  executors  and  administra-  i 

tors  ! 

Compensation  of  executors  and  ad- 1 

ministrators  —  | 

Additional  compensation  for  extra 
services,  231 

Amount  of  compensation,  227-228 

Assignment  of   ronimissions,  228 

Commissions     on     disbursements, 
228 

Discretion  as  to  allowance  of  com- 
pensation, 229 

Double  compensation,  231 

Extraordinary  services,  229 

Extra  services,  229 

Forfeiture    of   compensation    for 
misconduct  or  neglect,  229 

Joint  executors'  right  to  compen- 
sation, 232 

Legacies  as  compensation,  230 

Legal  services  rendered  by  repre- 
sentative, 230 

Rate  of  compensation,  228 

Reduction    of    compensation    for 
misconduct  or  neglect,  229 

Right  to  compensation,  227 
Competency   and  qualifications  — 

Alienage,  46 

Antagonistic  interests,  49 

AH;ainder,  47 


EXECUTORS  AND  ADMIKISTRA- 

TORS  — con«»»««d 
Competency    and    qualificatioBS  — 
continued 

Conviction  of  crime,  47 

Corporations,  50 

Coverture,  43-45 

Dishonesty,  47 

Drunkenness,  49 

Executor's  qualifications  at  oom- 
mon  law,  43 

Ignorance,  48 

Illiteracy,  48 

Immorality,  47 

Improvidence,  49 

Indebtedness  to  estate,  49 

Infancy,  45 

Insanity,  49 

Insolvency,  48 

Intemperance,  49 

Nonresidents,  45—46 

Outlawry,  47 

Poverty,  48 

Want  of  understanding,  49 
Compromise  of  claims   against   es- 
tate, 202 
Conclusiveness     of     administration 

proceedings,  74r-84 
Confession  of  jndgment  by  repre- 
sentative, 293 
Confirmation  of  probate  sales,  366- 

369 
Conflict  of  laws  — 

Allowances  to  family,  241 

Law  of  domicil  as  governing  dis- 
tribution, 445  • 

Law  of  forum  as  governing  admin- 
istration, 444 
Constitutional  law   (see  also  infra. 
Sale  of  real  estate  under  order 
of  eonzt)  — 

Administration  on  estate  of  hw- 
ing  person,  88,  91-93 
Consular  administration,  42 
Contesting  appointment,  58 
Contingent  claims  as  requiring  pcee- 

entation,  205 
Contracts  — 

Individual  liability,  166-168 

Joint  contractors'  liability,  206 

Liability  on  decedent's  contraeta, 
163-165 

Limitation  of  representative's  lia- 
bility as  depending  on  assets, 
168 
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EXECUTORS  AND  ADMINISTRA- 
TORS —  continued 
Contracts  —  continued 

Negotiable    instruments    executed 
by  representative,  169 

Power  of  representative  to  bind 
estate,  1^ 

Promise  by  representative  to  pay 
debts  of  decedent,  218-221 

Specific  performance  of  decedent's 
contracts,  280 

Statute  of  frauds  as  applicable  to 
executor's  promise  to  pay  dece- 
dent's debt,  196 
Contribution   between   sureties,  313 
Conversion  of  assets,  174-175 
Conversion  of  realty  into  personal- 
ty by  power  of  rale,  403 
Conveyances  — 

Covenants  as  binding  representa- 
tive individually,  168 

Deed  to  purchaser  at  probate  sale, 
385-388 
Corepresentatives,  see   infra,  Joint 

executors  and  administrators 
Corporations  — 

Capacity  to  act  aq  executor  or  ad- 
ministrator, 50 

Sitns  of  stock  as  assets,  439 
Costs  — 

Actions  in  forma  pauperis,  298 

Actions  on  decedent's  transactions, 
296 

Allowance  to  parties  in  wUl  eon- 
test,  238 

Default  judgment  against  repre- 
sentative, 297 

Probate  of  will,  235 

Representative's   liability   as   de- 
fendant, 297 
Connsel  fees,  see  supra,  Attomejrs 

St  law 
Conrta  (see  also  infra,  Jurisdiction 
in  matters  of  administration)  — 

Allowance  of  claims  against  es> 
tate,  199-201 

Control  over  personal  representa- 
tives, 131-132 

Correcting  errors  in  decrees,  187 

Discretion  as  to  xerocation  al  let- 
ters, 97,  99 

Exdusiveness   of   jurisdiction   of 
probate  courts,  73 

Jurisdiction  of  action  on  admin- 
btration  bond,  312 


EXECUTORS  AND  ADMINISTRA- 
TORS —  continued 
Courts  —  continued 
Jurisdiction  of  probate  eonrt  as 

to  claims  against  estate,  278 
Jurisdiction  over  accounts,  181 
Probate  courts  as  of  limited   or 
general  jurisdiction,  54,  62-64 
Revocation  of  letters,  96 
Covenants  — 
Action  against  representative  on 

decedent's  covenants,  279 
Action  by  representative  on  eore- 

nants  to  decedent,  276 
Personal  liability   of  representa- 
tives individually,  168 
Creditors  — 
Actions  on  administration  bonds, 

311 
Actions   to   set   aside   fraudulent 

conveyances,  274 
Foreign  creditors'  rights,  437 
Inventory   listing  creditors,  104 
Recovery  of  assets  by  creditors, 

270 
Representation  by  executor  or  ad- 
ministrator, 24 
Right  to  administer,  39 
Right  to  compel  administration,  28 
Creditor's   bill   to   settle  decedent's 

estate,  67 
Credits,  see  supra,   Accounting 
Criminals  as  disqualified,  47 
Crops  as  assets,  124-125 
Death  — 
Administrator's  right  to  sue  before 

giving  bond,  58 
Compromise  of  cause  of  action  for 

wrongful  death,  202 
Discharge  of  joint  contractor,  206 
Extension  of  {teriod  of  statute  of 

limitations,  210-211 
Jurisdictional  facta,  88-03 
Liens  as   impaired   by   death   of 

debtor,  207 
Presumption  of  death,  89 
Right  of  action  as  asset  for  juris- 
dictional purposes,  72 
Right  of  person  causing  death  te 
resist  appointment  of  adminis- 
trator, 59 
Statutes  authorizing  determination 
of  death,  91 
De  bonis  non,  see  supra,  Administra- 
tors de  bonis  non 
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BXECUtOBS  AM)  ADMINISTRA- 
TORS —  continued 
Debts   u   noeesaitattng  adminiBtm- 

tion,  28 
Debts  of  deeedents  (see  also  infra. 

Sale  of  real  estate  for  paymsot 

of  debts)  — 
Allowance  to  widow  as  debt  of  d»- 

cedent,  239 
Charge  on  realty,  127 
Funeral  expenses,  222-227 
Inheritance  taxes,  239 
Joint  contracts,  206 
Limitation  of  actions,  210-222 
Partnership  creditors,  204 
Personalty  as  primary  fund,  126 
Preferences,  254-258 
Presentation    and    allowanee    of 

claims,  189-215 
Priorities,  254-258 
Priority  of  assets  in  payment  of 

debts,  126-128 
Probate  fees,  235 
Promise  by  representatiTe  to  pay 

claim,  218 
Proof  in  prooeedings  to  sell  real 

estate,  338-343 
Retainer    by    representative    of 

daims  against  decedent,  203 
Subrogation  on  payment  of  claims 

with  individual  funds,  221 
Decrees   (see  also,  infra,  Distribn- 

tion)  — 
Allowance  of  claim  as  qoashing 

judgment,  200 
Correction  of  errors,  187 
Deeds,  see  supra,  Conveyances;  in- 
fra, Sale  of  real  estate 
Delay  in  applying  for  appointment, 

51-53 
Delegation  — 
Power  of  sale,  404 
Power  to  name  executor,  32 
Right  to  letters  of  administration, 

32 
Demand  before  suit  against  estate, 

278 
Descent  and  distribution,  see  infra. 

Heirs 
Desertion  as  affecting  right  to  ad- 
minister deceased  spoiWs  estate, 
36 
Devastavit  — 
Definition,  173 

Joint  representatives'  liability,  411 
Liability  of  representative,  173 


EXECUTORS  AND  ADMINISTRA- 
TORS —  eontiiimed 

Devastavit  —  continued 
Payment  of  legacy  out  of  insol- 
vent estate,  262 

Devisees  as  entitled  to  administer, 
38 

Diligence  required  of  personal  repre- 
sentativee,  133 

Discharge  of  representative  (see  alM 
infra,  Revocation  of  letters)  — 
Accounting  required  before  dis- 
charge, 102 
CondnsivenesB  of  discharge,  103 
Impeachment  for  fraud  or  mis- 
take, 103 
Setting  aside  discharge,  103 

Discovery  of  assets,  270 

Discretionary  power  to  revoke  let- 
ters, 99 

Discretion  in  appointment  of  admin- 
istrator, 42 

Dishonesty  as  disqualification,  47 

Dismissal  of  executor  or  acbiinis- 
trator,  see  infra.  Revocation  of 
letters 

Distinction  between  executors  and 
trustees,  21 

Distributees,  see  infra.  Next  of  kin 

Distribution  of  estate 
Appeal  from  final  decree,  187 
Ascertainment  of  distributees,  183 
Compelling  distribution,  183 
Decree  of  distribution,  183-184 
Duty  to  distribute,  182 
Erroneous  payments,  251 
Notice  to  next  of  kin,  185 
Recovery  of  distributive  share  by 

action,  282 
Termination    of    representative's 
ofllce,  183 

Distributive  share  as  snbjeet  to  li^ 
of  retainer,  245-247 

Divorce  as  affecting  right  to  ad- 
minister deceased  spoose's  estate, 
36 

Dower  interest  pnrehased  by  repre- 
sentative, 365 

Duties  of  representatives,  see  infra. 
Powers,  duties  and  liabilities  of 
representatives 

Ejectment  by  executor  or  adminis- 
trator, 275 

Election  of  remedies  against  4»- 
oedent's  estate,  198 
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EXECUTORS  AND  ADMINISTRA- 
TORS —  continued 
Sleetion  to  sue  in  individual  or  xep- 

resentative  capacity,  287 
Eminent  domain,  damages  as  asaats, 

108 
Equitable  eonversion   by  power  of 

sale,  403 
Equity  — 

Adeqaa<7  of  remady  in  pcbbate 
eourt,  65 

Administratipn  bonds  as  enforce- 
able in  equity,  312 

Adviee  and  instruction  to  personal 
representatives,  132 

Goncurrnit   jurisdietioa   of   pro- 
bate courts,  61 

Creditor's  bill  to  settle  decedent's 
estate,  67 

Fraud  as  ground  of  equity  juris- 
diction, 66 

Insolvent    estates    as    subject   to 
equity  jurisdiction,  248 

Joint  debtor's  liability  enforceable 
in  equity,  206 

Jurisdiction  in  matters  of  admin- 
istration, 60-62,  64-69 

Jurisdiction  to  construe  will,  65 

Receivership  of  decedent's  estate, 
68 

Recovery  of  assets  in  equity,  269 

Restraining  arbitration  by  ezeea- 
tor,  201 

Surcharging  aecounta,  188 
Equity  of  redemption  as  assets,  124 
£»sheat  as  ground  for  administra- 
tion, 51 
Estoppel  — 

Administration  sales,  389-392 

Denial  of  validity  of  appointment, 
79 
Exelnsiveness  of  jurisdiction,  73 
Execution  sale  to  representative,  364 
Executors  (see  also  supra.  Appoint- 
ment; infra,  Powers,  duties  and 
liabilities  of  representatives)  — 

Bond  required  of  executor,  298- 
299 

Bond  to  pay  debts  and  legacies  in 
lieu  of  inventory,  104 

Common-law  origin  of  office,  20 

Definition,  19 

Distinction  between  executors  and 
trustees, '21 

Duty  to  probate  will,  53 

Onardians   distinguished,  25 


PXECUTORS  AND  ADMINISTRA- 
TORS —  cotUinued 
Executors  —  eontmued 
Letters  testamentary  ••  eonferring 

authority,  18 
Nonresidence  as  ground  for  re- 
moval, 100 
Powers  as  compared  with  adminis- 
trator, 20 
Powers   before   probate   of   will, 

12&-130 
Probate   of    will   as   essential    to 

execntor's  authority,  27 
Public  officers,  18 
Renunciation,  93 
Trust  character,  18,  19,  21-25 
Will  as  source  of  executor's  au- 
thority, 18 
Executors  de  son  tort  — 
Aets   constituting  relation,   457- 

460 
Acts  of  kindness  or  charity,  459 
CreatioB  of  liability,  457-460     / 
Definition,  456 

E£fect  of  appointment  of  wrong- 
ful representative,  464 
Heir   intermeddling   with    estate, 

460 
Intermeddling   with    estate,   457- 

460 
Liabilities,  461-464 
■    Payment  of  debts,  463 
Powers,  461-464 

Widow  intermeddling  with  estate, 
460 
Exoneration  of  real  estate  out  of 

personalty,  162 
Family  settlement  as  dispensing  with 

administration,  28 
Family  settlements  in  lien  of  ad- 

.ininistration,  29 
Fees,  see  supra.  Attorneys  at  law; 
Compensation    of   executors   and 
administrators 
Fidelity  in  performance  of  duties, 

134 
Foreign  and  ancillary  administrators 

Acconntability  as  to  transmitted 
estates,  442 

Actions  against  foreign  represen- 
tative?, 450-452 

Actions  by  foreign  repreeentatives, 
447-450 

Actions  for  l^aeies  in  ancillary 
jurisdiction,  446 
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EXECUTORS  AND  ADMINISTRA- 
TORS —  eontimted 
Foreign  and  ancillary  adminifltraton 
—  eontintud 

Allowance  of  claims,  442-444 

Ancillary  administration  for  edl- 
lection  of  assets,  435 

Assets    in    foreign    jurisdictions, 
432-441 

Assignment  of  foreign  assets,  449 

Collection  of  assets  beyond  juris- 
diction, 433 

Collection  of  assets  as  necessitat- 
ing ancillary  representative,  435 

Conflict  of  laws,  144  145     • 

Corporate   stock   as   local    assets, 
439 

Creditors  in  foreign  jurisdiction, 
437 

Disposal  of  assets,  441-447 

Distinction    between    domiciliary 
and    ancillary     administration, 
>       429 

Domiciliary  representative's  right 
to  ancillary  letters,  431 

Equity  jurisdiction  over  foreign 
executors,  67 

Insolvency   as  affecting  payment 
of  claims,  444 

Jurisdiction  to  appoint  andllaiy 
administrator,  439 

Law  of  domicil  as  governing  dis- 
tribution, 444 

Law  of  forum  as  governing  ad- 
ministration, 444 

Legacies  payable  in  ancillary  pro- 
ceedings, 446 

Local  letters  as  essential  to  right 
to  sue,  448 

Mortgages  in  other  states,  440 

Nature  of  domiciliary  administra- 
tion, 429 

Payment  made  to  foreign  repre- 
sentative, 434 

Pasrment  of  claims,  442-444 

Payment  of  legacies  in  ancillary 
proceedings,  446 

Power  over  assets  in  other  jnris- 
dietioDS,  432-441 

Powers  of  ancillary   administra- 
tors, 430 

Privity  as  affecting  allowanee  of 
claims,  443 

Privity   between  domiciliary  and 
ancillary  representatives,  431 


EXECUTORS  AND  ADMINISTRA- 
TORS —  continued 
Foreign  and  ancillary  administrators 

—  continued 
Real  estate  as  necessitating  ancil- 
lary administration,  440 
Right  of  foreign  state  to  compel 

anciUary  administration,  436 
Situs  of  assets,  439 
Territorial  limitation  of  authority, 

432 
Title  of  ancillary  ^administrator  to 

local  assets,  438 
Title  of   foreign   representatives, 

432-433 
Transmission  of  assets  to  domicil, 

441 
Volnntary    payment    to    foreign 

representative,  434 
Forfeitures  for  acts  of  representa- 
tives, 172 
Forma  pauperis  actions,  298 
Fraud  — 
Ground  for  revoking  letters,  97 
Ground  of  equity  jurisdiction,  66 
Impeachment    of    discharge    for 

fraud,  103 
Inadequacy  of  price  as  evidence  of 

fraud,  374 
Misrepresentations  by  representa- 
tive as  binding  estate,  172 
Sales   as   affected   by   represent- 
ative's fraud,  352-354 
Setting  aside  sales  on  ground  of 

fraud,  372-376 
Surcharging  accounts  for  fraad, 

188 
SnrvivabUify  of  eaose  of  acfion 

for  fraud,  171 
Fnmdnlent  eonveyanoes  — 
Aetions  by  creditors,  274 
Avoidance    by    administrator    de 

bonis  non,  426 
Insolveney  of  estate  as  affecting 

representative's  right,  273 
Property  f  raadulratly  conveyed  as 

assets,  110 
Representative's  right  to  impeach, 

271 
Statutory  avoidanoe,  274 
Freemasons,  right  to  administer  de- 
ceased mason's  estate,  40 
Friendship  as  giving  right  to  ad- 
minister, 40 
Funeral  expenses  — 
Amount  of  allowance,  224-225 
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EXECUTORS- AND  ADMTNISTRA- 
TORS  —  contintud 
Fnneral  ezpeneea  —  continued 
Duty  to  bury  decedent,  222 
Flowers  as  proper  item,  224 
Items  allowable,  224-225 
Liability  of  estate,  223 
Married  woman,  225 
Minor  children,  226 
Monuments  as  proper  expenditure, 

226 
Next  of  kin  as  entitled  to  rig^t 

of  bnrial,  222 
Priority  of  payment,  255 
Reasonableness  of  allowanoe,  226 
Tombstones  as  proper  expenditure, 

226 
Ihansportation  of  eorpae  to  place 

of  bnrial,  225 
Vaults  for  bnrial,  227 
Garnishment    as    dissolved    by    de- 
fendant's death,  283 
Oifts  as  assets,  109 
*  Good  faith  in  performance  of  duties, 
134 
Guardian  and  ward  — 
Executor  distinguished  from  testa- 
mentary gpaardian,  25 
Executor  or  administrator  acting 
as  guardian,  26 
Heirs  (see  also  infra.  Next  of  kin) 

Estoppel  to  deny  validity  of  ad- 
ministration sales,  391 

Interest  in  personalty  as  affecting 
representative's  title,  153-156 

Parties  to  actions  involving  realty, 
284 

Pleading  statute   of  limitationa, 
222 

Purchase  of  heir's  interest  by  rep- 
resentative, 366 

Representation  by  executor  or  ad- 
ministrator, 24 

Right  to  sue  as  to  deeedenf  s  real- 
ty, 275 

Title  to  realty,  155 
Homestead  as  aaaeta,  121 
Husbanrl  and  wife  (see  also  infra, 
Mairied  women)  — 

Allowance  to  widow,  239-242 

Bigamy  as  affecting  right  of  ad- 
ministration, 36 

Divorce  or  desertion  as  affecting 
right  of  administration,  36 


EXECUTORS  AND  ADMINISTRA- 
TORS —  contimed 
Husband  and  wife — eoiamued 
Husband's     liability     for     wife's 

funeral  expenses,  225 
Married  women  as  executors  or 

administrators,  43-45 
Nomination   of  administrator   of 

deceased  spouse's  estate,  33 
Priority  in  right  of  administra- 
tion, 35 
Probate  fees  as  chargeable  against 
estate  of  married  woman,  235 
Ignorance  as  disqualification,  48 
lUiteraoy  as  disqualification,  48 
Immorality  as  disqualification,  47 
Immunity  from  action  for  benefit  of 

estate,  214 
Improvidence  as  disqualification,  49 
Inadequacy  of  price  as  evidence  of 

fraud,  374 
Incapacity  as  ground  for  revoking 

letters,  100  ' 
Indebtedness  to  estate  as  disqualifi- 
cation, 40 
Infants  — 

Administration  of  infants'  estates, 

29 
Competency  to  act  as  executor  or 

administrator,  45 
Estoppel  to  deny  validity  of  ad- 
ministration sale,  392 
Notice  of  proceedings  to  seU  real 
estate,  325 
Inheritance    taxes    as    enforceable 

against  estate,  239 
Injunction    against    arbitration 

claims,  201 
In  rem  proceedings,  54,  76 
Insanity  as  disqualification,  48 
Insolvency  as  disqualification,  48 
Insolvent  estates  — 
Administration    of   insolvent 

tates,  247 
Contest  of  claims  by  ereditots,  248 
Equity  jurisdiction,  248 
Erroneous   pajrment   to   next   of 

kin,  251 
l^raudulent  eonveyanees  avoidable 

by  representative,  27 
Payment  of  legacies  by  represent- 
ative, 252 
Payments  to  ereditors,  251 
Prorataug  of  claims,  248 
Recovery  of  amoont  paid  legatees, 
252 
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EXECUTORS  AND  ADMINISTRA- 
TORS —  co««MM««d 
In8<rfveiit  estates  —  contitmad 
RefuDding  bonds  to  secnre  repm- 

sentative,  253 
Refunding  payments,  249-250 
Reimborsement  of  represoitative 
oi  distributees,  249 
Inaoranoe — 
Assets  of  assored's  estate,  111 
Duty  of  representativo  to  insure 
property,  159 
Intemperance  as  disqualification,  40 
Interest  — 

Charge  for  misfeasance,  148 
Claims  against  estate  as  bearing 

interest,  203 
Delayed  investments,  147 
Interest   in   estate   as   giving  right 

to  administer,  40 
Intestacy  as  prerequisite  to  grant  of 

administration,  87 
Intoxicating  liquor^,  license  as  as- 
sets, 109 
Inventory  — 
Admission  of  receipt  of  property, 

106 
A.pprai8ement  included,  104 
Attachment  to  compel  filing,  105 
Bond  to  pay  debts  and  legacies  in 

lieu  of  inventory,  104 
Breach  of  bond  by  failure  to  file 

inventory,  307 
Citation  to  file  inventory,  105 
Compelling    filing    of    inventory, 

105 
Condition   of  bond  for  filing  in- 
ventory, 57 
Contents,  104, 105 
Creditors  listed  in  inventory,  104 
Duty  to  file  inventory,  104 
Evidentiary  value,  106 
False  inventory  as  gronnd  for  re- 
voking letters,  97 
Items,  104,  105 
Mistakes    corrected    by    probate 

court,  106 
Omissions,  106-107 
Record  of  probate  court,  lOff 
Revocation  of  letters  for  failure 

to  make  inventory,  97 
Time  of  filing,  104 
Investments  — 
Changing  investments,  143 
Duties  as  to  investments,  143 
Government  bonds,  144 


EXECUTORS  AND  ADMINISTBX- 
.  TORS  —  continued 
Investments  —  continued 

Interest  on  delayed  investments, 
147 

Judicial  authority  to  make  invest- 
ments, 147 

Limitation  of  liability,  147 

Mortgages,  145-140 

Personal  security,  145 

Heal  estate  security,  145 

Securities  proper  for  investment, 
144 

Stocks  and  bonds  of  private  cor- 
porations, 144 

Testamentary  direetion  as  to  in- 
vestments, 146 
Irregularities  as  ground  of  attack, 

88 
Joinder  of  causes  of  action  in  dif- 
ferent capacities,  290 
Joint      contracts     as      enforceable 

against  survivor,  206 
Joint    executors    and    administni'' 
tors  — 

Action  on  co-executor's  bond,  312- 
313 

Actions  between  corepresentatives, 
416 

Actions  by  joint  representatives, 
414 

Acts  of  one  as  binding  others,  406 

Approval  of  associate's  acts,  411 

Assets   delivered   to  joint   repre- 
sentative, 412 

Bonds  given  jointly  or  severally, 
415 

Compensation,  232 

Equality  of  control,  406 

Equality  of  title,  406 

EiXpectancy   or   unezpectaney   of 
joint  administration,  58 

Inactivity   as   affecting   liability, 
409-411 

Joinder  in  pleading,  414 

Joinder    in    sales    of    decedent's 
property,  354-358 

Joint  account  as  admission  of  lia- 
bility, 413 

Joint  receipt  as  affecting  liability, 
412 

Liability  for  aets  of  corepresenta- 
tive,  416 

Liability  for  aets  of  each  other, 
409-414 
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liXECUTOBS  AND  ADMINISTRA- 
TORS —  continued 
Joint  executors  and  administraton 
—  continued 

Mutual  liability  as  between  eo- 
representatives,  414 

Neglecting  to  prevent  devastavit, 
411 

Partieipation  aa  impocdng  liabil- 
ity, 411 

Power  to  grant  joint  letters,  58 

Renunciation  by  co-executor,  93, 
95 

Single  entity  of  joint  representa- 
tives, 405 

Survival  of  powers,  407-409 

Survivorship  as  to  powers  of  sale, 
357 

Trustees  distinguished,  405 

Unity    of    joint    representatives, 
405 
Judge's  disqualification  as  ground  of 

collateral  attack,  81 
Judgments  (see  also  supra,  Decrees; 
infra.   Res   judicata)  — 

Action  on  adininistration  bond, 
314-316 

Action  on  judgment  in  favor  of 
foreign  representative,  449 

Confession  of  judgment  by  repre- 
sentative, 293 

Conformity  to  capacity  of  defend- 
ant, 294 

Costs  on  default  judgment,  297 

Establishment  of  claim  by  re- 
covery against  representative, 
293 

Failure  to  plead  plene  admiois- 
travit,  293 

Form  of  judgment  to  bind  estate 
only,  295 

Necessity  of  reducing  claim  to 
judgment,  293 

Personal  judgment  against  repre- 
sentative, 294 

Presentation  and  allowance,  207 

Purchase  by  representative  under 
general  execution  sale,  364 
Judicial    sales    distinguished    from 

sales   of   decedent's   realty   under 

order  of  court,  318 
Jurisdiction  (see  also  supra.  Courts) 

Assets  in  county,  85 
Choses   in    action   as   assets   for 
jurisdictional  purposes,  72 


EXECUTORS  AND  ADMINISTRA- 
TORS —  continued 
Jurisdiction  —  continued 
Common-law  eourts,  60 
Concurrent  jurisdiction  of  probata 

and  equity  courts,  61 
Courts  in  United  States,  60 
Death   as  jurisdictional  fact,  84, 

88-93 
Domiciliary  courts,  69 
Ecclesiastical  courts,  60 
Equity  jurisdiction,  60-62,  64-69 
Enroneous  finding  of  jorisdiction- 

al  facts,  76-78 
Exclusiveness  of  jurisdiction,  73 
Facts  giving  jurisdiction  general- 

ly,84 
General   jurisdiction    of    probate 

courts,  63 
Intestacy  of  decedent,  87 
Local  jurisdiction,  69-74 
Location  of  assets,  70 
Limited   jurisdiction    of    probate 

courts,  62 
Orphans'  courts,  60-64 
Probate  courts,  60-64 
Residence  of  decedent,  84 
Revocation  of  letters,  96 
Righi,  of  action  for  death  as  as- 
set, 72 
Situs  of  assets,  70-72 
Surrogate's  courts,  60-64 
Laches  as  affecting  right  to  set  aside 

sale,  370-372 
Landlord    and    tenant,    aeo    infra, 

Leases 
Lapse  of  time  before  application  for 

letters,  61-53 
Larceny  of  assets,  174 


Assets    for    payment   of    lessee's 

debts,  124 
Power  to  lease  decedent's  realty, 

157-158 
Legacies  and  devises  (see  also  infra. 

Wills)  — 
Assent  to  legacy,  243 
Assignment  of  legacy  as  affecting 

right  of  retainer,  246 
Capacity  of  legatee  to  accept,  243 
Compensation  for  representative's 

services,  230 
Estoppel  of  legatees  to  deny  va- 
lidity   of    administration    sale, 

391 
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EXECUTOBS  AND  ADMINISTEA- 
TORS  —  continued 
Learacies  and  devises  —  continued 
Lien  on  legacy  for  debt  due  estat^ 

24G 
Limitation   of   action    to   recover 

legacy,  242 
Payment  of  legacies,  242 
Presumption  of  payment,  243 
Promise  by  representative  to  pay 

legacy,  244 
Recovery  of  legacy  by  action,  282 
Refunding  bond  required  of  leg- 
atees and  distributees,  253 
Refunding  legacies  to  pay  debts, 

249 
Representation     of    legatees    by 
executor  or  administrator,  284 
Retainer   against   debtor  legatee, 

245 
Sale  of  real  estate  for  payment 

of  legacies,  317 
Services  as  paid  by  legacy,  208 
Set-off  against  debtor  legatee,  245 
Legal    representative    as    denoting 

executor  or  administrator,  18 
Legal   services   rendered  by  repre- 
sentative, 230,  231 
Legatees  as  entitled  to  administer, 

38 
Letters  testamentary  or  of  adminis- 
tration   (see    also   supra,    Ap- 
pointment) — 
Absentee's  estate,  51 
Effect  as  to  executor's  authority, 

18 
Failure  to  give  bond  as  ground  of 

collateral  attack,  57  ■ 
Joint  letters,  68 
Petition,  51 

Presumption  of  regularity,  78 
Relation  back  of  letters,  131 
Time  of  granting  letters,  51 
Liabilities  of  executors  and  adminis- 
trators, see  infra.  Powers,  duties 
and  liabilities  of  representatives 
Liens  — 
Iiegacy  as  subject  to  lien  for  debt 

due  to  testator,  246 
Presentation  and  allowance  of  lien 

claims,  207 
Purchaser's  right  to  lien  on  setting 

aside  sale,  379 
Redemption    by    personal    repre- 
sentative, 160-163 


EXECUTORS  AND  ADMINISTRA- 
TORS —  conrtnwed 
Ldens  —  continued 

Sale  of  real  estate  onder  order  of 
court  as  divesting  liens,  345 
Limitation  of  actions  — 
Actions  against  executors  or  ad- 
ministrators, 213 
Actions  by  administrator  de  bonis 

non  against  predecessor,  428 
Actions  by  representatives,  266 
Death  of  debtor  as  extending  time, 

210-211 
Discretion  as  to  pleading  statute, 

21&-219 
Heir's  right  to  plead  statute,  222 
Lapse  of  statutory  period  before 

giving  bond,  58 
Pleading  statute,  292 
Promise  to  pay  debt  as  waiver  of 

statute,  218 
Recovery  of  legacies,  242 
Rejection  of  claim  as  starting  stat- 
ute, 214 
Revival  of  debt  by  testamentary 

provision,  197 
Short  statute  of  limitations,  210- 

215 
Temporary  immunity  from  action, 

214 
Waiver  by  personal  representa- 
tive, 215-222 
Waiver  of  statute,  215-222 
living  persons,  see  supra.  Absentees ; 

Collateral  attack 
Loans  to  representatives,  171,  349 
Local  a'^sets  as  essential  to  jnriadie- 

tion,  85 
Marriage   as   revocation  of  letters, 

100 
Married  women  (see  also  supra.  Hus- 
band and  wife)  — 
Estoppel  of  widow  to  deny  valid- 
ity of  administration  sale,  391 
Marriage  as  ground  for  revoking 

letters,  100 
Purchase  of  dower  interest  by  rep- 
resentative, 365 
Right  to  resign  letters  of  adminis- 
tration, 100 
Marshalling  assets,  126-128,  204 
Master  and  servant,  presentation  and 
•allowance  of  claim  for  wages,  208 
Mingling    assets    with    individual 

debts,  174 
Minors,  see  supra.  Infanta 
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EXECUTORS  AND  ADMINISTRA- 
TORS —  cont»«tt«d 
Misconduct  as  forfeiture  or  redue- 

tioD   of  compensation,  229 
Mismanagement  as  ground  for  r*> 

vuking  letters,  97 
Mistake  — 
Correcting  errors  in  accounts,  187 
Correction  of  mistake   in  inven- 
tory, 106 
Impeachment  of  discharge  for  mis- 
take, 103 
Monument  as  cfaarg^eable  against  de- 
ceased's estate,  226 
Mortgages  — 
Ancillary  administration  in  regard 

to  mortgages,  440 
Covenants  as  binding  representa- 
tives individually,  168 
Foreclosure  by  representative,  258 
Presentation    and    allowance    of 

mortgage  debt,  207 
Redemption    by    personal    repre- 
sentative, 161 
Necessity  for  administration  — 
Circumstances  avoiding  necessity, 

27 
Debts  as  necessitating  administra- 
tion, 28 
Family  settlement  as  dispensing 

with  administration,  28 
Family  settlements  in  lien  of  ad- 
ministration, 29 
General  rule,  27 
Minors'  estates,  29 
Partnership  estates,  30 
Value  of  estate,  28 
Neglect  of  duty  as  forfeiture  or  re- 
duction of  compensation,  229 
Negligence  as  ground  for  revoking 

letters,  97 
Negotiable  instruments,  see  snpra, 

Bills  and  notes 
Next  of  kin  (see  also  supra,  Distri- 
bution of  estate;  Heirs)  — 
Actions  on  administration  bonds, 

311 
Distributive  share  as  subject  to  re- 
tainer, 245-247 
Executor  as  trustee  for  next  of 

kin,  22-25 
Nomination  of  administrator,  33 
Objections  to  accounts,  180 
Priority  in  right  of  administra- 
tion, 37 


EXECUTORS  AND  ADMINISTRA- 
TORS —  continued 
Next  of  kin  —  eontimmed 
Recovery  of  asseta  by  next  of  kin, 

270 
Representation  by  execator  or  ad- 
ministrator, 284 
Nomination  of  administrators,  33,  36 
Non  claim  statutes,  210-215 
Nouresidence  as  ground  for  revok- 
ing letters,  100 
Nonresident  as  executor  or  adminis- 
trator, 45-46 
Notice  — 
Accounting,  185 
Application  for  letters,  63-64 
Distribution  of  estate,  185,  186 
Presentation  of  claims  against  es- 

Ute,  191 
Proceedings    to   sell    real  estate, 
322-325 
Official  character  of  executors  and 

administrators,  18 
Orphans'  Courts,  see  supra,  Juriadio- 
tion  in  matters  of  administration 
Outlaws  as  disqualified,  47 
Parent  as  liable  for  funeral  expenses 

of  child,  226 
Parties  to  actions  — 
Actions  involving  real  estate,  284 
Capacity  to  sue,  285 
Contesting  appointment,  68 
Defendant's  capacity  to  be  sued, 

289 
Election  to  .sue  in  individual  or 

representative  capacity,  287 
Individual   or  representative  ca- 
pacity, 286 
Joinder  of  causes  in  different  ca- 
pacities, 290 
PlaintifPs  capacity  to  sue,  288 
Pleading  and  proof  of  capacity, 

285-290 
Representation  of  beneficiariee  by 
executor  or  administrator,  284 
Partition  as  affecting  sale  for  pay- 
ment of  debts,  346 
Partnership  — 
Administration  of  partnership  es- 
tates, 30 
Gaims  against  estate  of  deceased 

partner,  204 
Continuing  business  under  agree- 
ment or  will,  139 
Marshalling  assets,  204 
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EXECUTOBS  AND  ADMINISTRA- 
TORS —  eotUkmed 
Partnership  —  continued 

Surviving  ^jartner's  rigiit  to  eol- 

leet  firm  aaaets,  263 
Winding  op  partnership  boBinesB, 

137 
Payment  of  daims,  see  snpra,  Debts 
of  decedents;  infra,  Powers,  dnties 
and  liabilitieB  of  representatives; 
Presentation    and    allowance    of 
daims 
Personal  Property  — 
Discharge    of    incnmbranees    on 

realty,  162 
Heirs'  interest  as  affecting  repro- 

sentative's  title,  153 
Pledge  by  representative,  349 
Primary   fnnd    for   payment   of 

debts,  126 
Title  of  representative,  152-154, 

347 
Personal  onfltnesa  as  ground  for  re- 
voking letters,  99 
Persons  entitled  to  administer  Con- 

snls,  42 
Creditors,  39 
Devisees,  38 

Disereti<«  as  to  appointment,  42 
Friendship  to  deeedsnt  as  giving 

right,  40 
Husband  or  wife,  35 
Interest  in  estate  as  giving  right, 

40 
Legatees,  38 
Next  of  kin,  37 

Nominee  of  person  entitled,  36 
Public  administrator,  41 
Petition  for  letters  testamentary  or 

of  administration,  51 
Pleas  — 
Pleading  statute  of  frauds,  292 
Pleading    statute    of    limitations, 

292 
General  issue,  292 
Judgement    on    failure    to    plead 

plene  administravit,  293 
Ne  nnques  executor  or  adminis- 
trator, 292 
Plea  in  abatement,  292 
Plene  administravit,  290-292 
Pledge  of  assets  by  representative, 

349 
Poverty  as  disqualification,  48 


EXECUTORS  AND  ADMINISTRA- 
TORS —  continued 
Powers,  duties  and  liabilities  of  rep- 
resentatives (see  also  supra,  Ae- 
oonnting)  — 

Accountability  for  use  and  occu- 
pation, 158 

Admissions  as  lo  liability  of  estate, 
215 

Advice  and  instruction  of  court, 
132 

Agent's  acts  as  chargeable  against 
representative,  174 

Arbitration  of  claims  against  es- 
tate, 201 

Assent  to  legacy,  243 

Attorneys    employed    in    probate 
proceedings,  237 

Bank  failures  as  imposing  liabil- 
ity, 14^-151 

Benefit  to  estate  as  affecting  tort 
liability,  172 

Bills  and  notes  as  binding  repre- 
sentative individually,  169 

Borrowing  money  for  estate,  171 

Borrowing  money   on   pledge   of 
assets,  348 

Burglaries  by  third  persons,  174 

Burial  of  decedent,  222-227 

Business  of  decedent,  135-142 

Care  required,  133 

Compromise    of    claims    against 
estate,  202 

Confession  of  judgment,  293 

Contracts  of  decedent,  163-165 

Contracts    of    representative    as 
binding  estate,  165 

Control  of  court  over  representa- 
tives, 131-132 

Conversion  of  assets,  174 

Covenants  in  deeds  and  mortgages, 
168 

Deposit  of  funds  in  bank,  149- 
151 

Diligence  required,  133 

Discretion  as  to  pleading  statute 
of  limitations,  216-219 

Duty  to  collect  assets,  267 

Duty  to  plead  statute  of  limita- 
tions, 215 

Duty  to  sue,  259 

Failure  to  collect  assets,  268 

FaOure  to  plead  statute  of  limits 
tions,  215 

Fidelity  to  duties,  134 
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EXECUTORS  AND  ADMINISTEA- 
TOBS  —  etmtimted 
Powers,  dnties  and  liabilities  of  rep- 
resentativea  —  oontmiud 
Good    faith    in    peTformance    of 

dnties,  134 
Insurance  of  property,  159 
Interest  on  fnnds,  147-149 
Investmente,  143-149 
Larceny  by  third  persons,  174 
Loss  of  assets,  174 
Measure  of  care  and  diligence,  133 
Mingling   assets   with   individnal 

funds,  174 
Misappropriation  of  assets,  174 
Misfeasances     of     representative, 

171-175 
Payment  of  distributive  share  to 

person  not  entitled,  251 
Payment  of  legacies,  242-247 
Personal   liabJUty  for  attorney's 

fees,  235 
Personal  liability  on  promise  to 

pay  decedent's  debts,  218-221 
Personai   liability   on   promise  to 

pay  legacy,  244 
Pledge  of  personalty,  349 
Prolmte  of  will  as  source  of  execu- 
tor's authority,  128-130 
Profits  from  use  of  assets,  174 
Promise  to  pay  claim  barred  by 

limitation,  218 
Purchase  of  decedent's  property 

by  representative,  358-366 
Ratification  of  void  transactions, 

218 
Redemption  of  liens,  160-163 
Relation  back  of  letters  of  admin- 
istration, 130 
Release  of  claims  against  estate, 

202 
Renewal  of  notes  and  bonds  of 

decedent,  170 
Repair  of  decedent's  property,  159 
Retainer  of  claims  due  representa- 
tive, 203 
Retainer  of  legacy  to  satisfy  debt, 

245 
Risking  assets  in  trade,  136 
Subrogation  on  payment  of  claims 

with  individual  funds,  221 
Taxes  on  decedent's  estate,  160 
Theft  of  assets,  174 
Title  to  property,  152-163 
Torts  and  misfeasances,  171-175 
R.  C.  L.  Vol.  X].— 7(i. 


EXECUTORS  AND  ADMINISTRA- 
TORS —  continued 
Powers,  dnties  and  liabilities  of  rep- 
resentatives —  eontimted 
Unauthorized  acts  as  binding  es- 
tate, 172-173 
Use  and  oeenpation  of  realty,  158 
Waiver  of  statute  of  limitations, 

215-222 
Windii^  up  business,  135 
Preferences   in   payment   of   debts, 

254-258 
Presentation  and  allowance  of  claims 

Action  as  equivalent  to  presenta- 
tion, 192 
Affidavits  of  claim,  195 
.  AfSdavits  to  claims,  195 
Allowance  by  court,  199 
Allowance  by  representative,  198 
Amendment  of  claims,  198 
Ancillary  administration,  442-444 
Arbitration  of  claims,  201 
Claims  barred  by  statute  of  limi- 
tations, 210 
Claims  defined,  190 
Claims  referred  to  in  will,  197 
Claims  requiring  presentation,  193 
Commencement  of  action  as  pres- 
entation, 192 
Compromise  of  claims,  202 
Contingent  claims,  205 
Credits  on  claim  presented,  194 
Demands    as    synonymous    with 

debts,  181 
Election  of  remedies,  198 
Failure  to  present  claims,  212 
Formal  presentation  as  essential, 

192 
Form  of  presentation,  194 
Interest  on  claims,  203 
Judgments,  207 
lien  claims,  193-194,  207 
Mode  of  presentation,  194 
Mortgage  claims,  207 
Notice  to  present  claims,  191 
Partnership  claims,  204 
Physician's  bill  as  requiring  pres- 
entation, 193 
Proof  of  claims,  195 
Belative'B  Claims  for  sorvices,  208- 

210 
Servants'  claims,  208 
Set-offs  against  elaim  presented, 
194 
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EXECUTORS  AND  ADMIN1STRA-' 

TORS  —  continued 
Presentation  and  allowance  of  claims 
—  oontmued 

Statute  of  frauds  as  applicable  to 
claims  against  decedent,  106 

Statutes  of  nonclaim,  210-215 

Statutory  provisions,  192 

Taxes  on  estate  as  requiring  pres- 
entation, 193 

Testamentary  recognition  of  claim, 
197 

Verification  of  claima,  195 

Wages,  208 

What  are  debts  and  elaiins,  190 
Presumptions  — 

Gratuitous   character  of   services 
rendered  by  relatives,  209    , 

Payment  of  legacies,  243 

Regularity  in  grant  of  letters,  78 

Sale  of  real  estate  under  order  of 
court,  395-397 
Principal  and  agent,  administrator 

as  agent,  19 
Priority  in  payment  of  debts,  254- 

258 
Priority    in    right    of    adminiatra- 
tion   — 

Common-law  rule,  34 

Creditors,  39 

Devisees,  38 

Friendship  to  decedent,  40 

Husband  and  wife,  35 

Interest  in  estate,'  40 

Legatees,  38 

Next  of  kin,  37 

Nominee's  right  of  priority,  36 

Public  administrators,  41 

Statutory  priorities,  34 
Privity  between  decedent  and  per- 
sonal representative,  19 
Probate,  see  infra,  Wills 
Probate  courts,  see  supra,  Cbnrts; 

Jurisdictions  in  matters  of  admin- 
istration 
Probate  sales,  see  infra,  Sale  of  real 

estate  under  oi-der  of  court 
Public  administrators  — 

Additional  bond,  57 

Creation  of  office,  452 

Dntiea,  452-453 

6igfat  to  apply  for  letters,  41 

Sheriff  as  public  administrator,  41 
Publication  of  citation,  55 
Public  land  entry  as  assets,  122 
Pnffing  at  probate  sales,  332 


EXECUTORS  AND  ADMINISTRA- 
TORS —  eomtimed 
Qualification  — 
Bond,  56-58 
Oath  of  office,  56 
Quieting  title  by  representative,  276 
Real  eetate  (see  also  iniira.  Sale  of 
real    estata    for    payment    of 
debts)  — 
Aeconntability    of   representative 

for  use  and  occupation,  158 
Actions  aa  to  deeedent's  realty, 

275 
Administration  bond  as  covering 

realty,  310 
Aneillai7  administration,  440 
Assets  for  payment  of  debts,  118- 

125 
Discharge  of  incumbrances  out  of 

personalty,  162 
Ejectment  by  executor  or  adminis- 
trator, 275 
Enjoining  subletting  of  deceased 

insolvent's  realty,  215-216 
Heir's  right  and  title,  155 
Lease  by  personal  representative, 

157-158 
Parties  to  actions  involving  realty, 

284 
Quieting  title,  276 
Redemption  of  liens,  160-163 
Rents  as  assets,  123 
Repairs  by  representative,  159 
Right  of  representative  to  realty, 

156-163 
Right  of  retainer  as  affecting  real 

esUte,  247 
Sale  for  distribution,  317 
Sale  to  pay  l^acies,  317 
Receivers  to  take  charge  of  decedent's 

estate,  68 
Recording  acts  as  affecting  adminis- 
trator's deeds,  387 
.Reimbursement  for  claims  paid  with 

individual  funds,  221 
Relation  back  of  letters  of  adminis- 

.  tration,  131 
Release  of  claims  against  estate,  202 
Removal:  of   executor   or  adminis- 
trator, see  infra.  Revocation  of  let- 
ters 
Renunciation  — 
Actual  renunciatim  required,  95 
Administrator's  right  to  renounce, 

94 
Constructive  rennneiation,  96 
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•XECUTOBS  AND  ADMINISTBA. 

Tons  — continued 
Renunciation  —  continved 

Executor's  right  to  renonnee,  93 

Failure  to  take  letters  as  rannnciar 
tion,  95 

Joint  executors'  rig^t  to  renounce, 
93 

Methods  of  renunciation,  94 

Revocation  of  renunciation,  94 

Trusteeship  as  affected  by  re- 
nouncing executorship,  95 

Writing  as  essential,  95 
Reopening  estate  after  discbarge  of 

administrator,  102 
Repairs,  see  supra.  Real  estate 
Representative  character  — 

Creditors  as  represented  by  execu- 
tor or  administrator,  24 

Decedent  as  represented  by  ad- 
ministrator, 18 

Extent  of  representation,  25 

Legatees  as  represented  by  execu- 
tor or  administrator,  21-25 

Next  of  kin  as  represented  -by 
executor  or  administrator,  21- 
25 

Persons   represented  by  executor 
or  sdgfiinistrator,  24 
Residence  — 

Jurisdictional  fact,  84 

Nonresidence   as   ground   for   re- 
voking letters,  100 
Resignation  — 

Accounting  on  resignation,  102 

Married  woman's  right  to  resign, 
100 

Right  of  representative  to  resign, 
100 

Surrender  of  assets  on   resigna- 
tion, 102 
Res  judicata  — 

Appointment  of  administrator,  79 

Decree  of  distribution,  184 

Judgment  in   favor  of   principal 
as  inuring  to  benefit  of  sureties, 
303 
Retainer  — 

Legacies  and  distributive  shares 
as  subject  to  right  of  retainer, 
245 

Real  estate  subject  to  right  of  re- 
tainer, 247 

Representative's  elaim  against  de- 
cedent, 203 
Review  of  accounts,  188 


EXECUTORS  AND  ADMINISTRA- 
TORS —  continued 
Revocation  of  letters  — 
Accounting  on  revocation,  102 
Acts  performed  before  revocation, 

101 
Antagonism    between    representa- 
tive and  beneficiariea,  100 
Appeal  from  refusal  to  revoke  let- 
ters, 59 
Application,  95 
Discovery  of  will  after  grant  of 

administration,  99 
Discretion  of  court,  97 
Drunkenness  of  representative,  09 
Ex   mero   motu   action   by   court, 

95 
Failure  to  file  bond,  97 
Failure  to  make  inventory,  97 
False  inventory  as  ground  for  rev- 
ocation, 97 
Fraud  of  representative,  97 
Grounds  for  revocation,  97-100 
Incapacity  of  representative,  100 
Irregularity  in  granting  of  letters, 

98 
Marriage^  of  female  representative. 

100 
Mismanagement  of  estate,  97 
Negligence  of  representative,  97 
Personal  onfitnesss  of  representa- 
tive, 99 
Persons  entitled  to  apply,  95 
Power  of  eourt  to  revoke,  96 
Removal   of  representative   from 

jurisdiction,  100 
Setting  aside  probate  of  will,  99 
Surrender  of  assets  on  revocation, 

102 
Time  for  application,  95 
Void  letters  as  subject  to  revoca- 
tion, 98 
Waste  by  represeutatiTe,  97 
Right  to  administer,  see  supra,  Per- 
sons entitled  to  administer;  Prior- 
ity in  right  to  administration 
Sale  of  personalty  (see  also  infra, 
Sales  under  power  in  will)  — 
Accounting  for  proceeds,  354 
ApplicaticD   of  purchase  money, 

354 
Authority  of  representativ*  to  adL 

347 
Avoidance  of  sale,  36&-d76 
Cash  sales,  349 
Caveat  emptor,  350-354^  388 


Digitizi 


ed  by  Google 


1204 


INDEX 


EXECUTORS  AND  ADMINISTBA- 

TORS  —  continued 
Sale  of  personalty — eominued 

Credit  sales,  349 

Defective  title  as  defeuse  to  ac- 
tion for  purchase  money,  351 

EfFect  of  setting  aside  sale,  375 

Fraud  of  representative  as  affect- 
ing sale,  352-354 

Joint  representatives'  powers  and' 
duties,  254-358 

Manner  of  sale,  348 

Order  of  court  as  essential,  347 

Private  sale,  348-^49 

Property  subject  to  sale,  347 

Public  sale,  348-349 

Purchase  by  executor  or  adminis- 
trator, 358-366 

Purchasers'  rights  and  liabilities, 
350-354 

Setting  aside  sale,  369-376 

Slaves,  350 

Subrogation   on  void  sales,  376- 
379 

Title  acquired  by  purchaser,  350- 
354 

Warranties,  388-389 
Sale  of  real  estate  under  order  of 
court    (see    also    infra,    Sales 
under  power  in  will)  — 

Accounting  for  proceeds,  354 

Administration  bond  as  securing 
proceeds,  310 

Application   of   purchase  money, 
354 

Appraisal,  337 

Auction  sale,  331-332 

Authority  to  sell,  317 

Avoidance  of  sale,  369-376 

Bidding  at  sale,  331-332 

Bonds  incident  to  sale,  336 

Caveat  emptor,  350-354 

Chilling  bidding,  332 

Collateral   attack   on  sales,   38&- 
385 

Confirmation  of  sale,  366-369 

Constitutional  objections  to  ape- 
eial  legislation,  320 

Debts  as  ground  of  sale,  338-343 

Decree   as    protecting   pnrehaser, 
381 

Deed  to  purchaser,  385-388 

Defective  title  as  defense  to  ac- 
tion for  purchase  money,  351 

Effect  of  setting  aside  sole,  375 

Estate  subject  to  sale,  344 


EXECUTORS  AND  ADMINISTRA- 
TORS —  continued 
Sale  of  real  estate  under  ordm  of 
eoort  —  continued 
Estoppel    as     to    adminiatratioa 

sales,  389-392 
Fraud  of  representative  as  affect- 
ing sale,  ^2-354 
Incumbered  property,  346 
In  rem  proceeding,  318 
Interest  subject  to  sale,  344 
Irregularities  vitiating  sale,  380- 

385 
Judicial  character  of  proceeding, 

318 
Judicial  control,  333-336 
Judicial  sales  distinguished,  318 
Jurisdictional  facts,  319 
Lien    of   purchaser   until   repay- 
ment, 379 
Liens  on  property  sold,  345 
Manner  of  sale,  329-332 
Notice  of  proceeding,  322-325 
Oath  of  representative,  337 
'    Order  of  court  as  essential,  334- 
336 
Order  of  sale  as  protepting  pur- 
chaser, 381 
Partition  as  affectinji^ale,  346 
Payment  of  legacies,  317 
Petition  for  sale,  326-329 
Place  of  sale,  330 
Presumptions   as   to   sales,   395- 

397 
Proof  of  debts,  338-343 
Property  subject  to  sale,  34S-347 
Public  or  private  sale,  329 
Puffing  bids,  332 
Purchaser's  rights  and   liabilities, 

350-354 
Purposes  of  sale,  317 
Quantity  of  land  subject  to  sale^ 

344 
Realty  subject  to  sale,  343-347 
Recorid  as  supporting  sale,  392- 

395 
Reimbursement  of  purchaser  ander 

void  sale,  378 
Setting  aside  sale,  369-376 
Special      legislation      anthorizing 

sales,  320-322 
Statutory    proceedings    for    sale, 

319-322 
Subrogation   on   void   sale,   376- 
379 
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BZSCUTOBS  AND  ADMINISTRA- 
TORS —  conHnued 
Sale  of  real  estate  nnder  order  of 
eouxt  —  eontmiMd 
Terms  of   sale  as  eontrolled   by 

rourt,333 
Time  of  sale,  329-332 
Title  aeqoired  by  ponsbaser,  350- 

354 
Yalitlity  of  sale  as  sustained  by 
record,  392-395 
Sales  under  power  in  will  — 

Chai-^  of  debts  as  implied  power, 

399 
Constrnetion  of  powers,  400-401 
Conversion  effected  by  power,  403 
Ddegation  of  power,  404 
Duty  to  sell  under  power,  398 
FaUure  to  name  donee  of  power, 

399 
Fee  vested  m  executor  by  power, 

403 
Foreign  wills,  405 
Implied  power,  398-400 
Nature  and  extent  of  power,  397 
Order  of  court  as  essential  to  sale, 

401 
Phrases  construed,  400 
Power  as  equivalent  to  duty,  398 
Probate  of  will  as  essential  to  sale, 

401 
Statutory  reg^ulation,  401 
Survival  of  power  of  joint  ezeen- 

tors,  408 
Time  of  exercise  of  power,  402 
Services,  relative's  dMms  for,  208- 

210 
Set-off  in  actions  by  representatives, 

264-266 
Setting  aside  probate  sales,  369-378 
Sheriffs,  see  supra,  Publie  adminis- 
trators 
Source  of  executor's  authority,  18 
Special  legislation  authorizing  sale 

of  decedent's  realty,  320-322 
Special   or   temporary   administra- 
tors— 
Actions,  456 

Circumstances  requiring  appoint- 
ment, 453 
Durante  minoritate,  455 
Pendente  lite  appointment,  454 
SpeciAe  performance  of  decedent's 

contracts,  280 
State  claims  as  entitled  to  pri<nity 
of  payment,  256 


EXECUTORS  AND  ADMINISTRA- 
TORS —  continiMd 
Statute  of  frauds  — 
Pleading  statute,  292 
Promise  by  executor  to  pay  debt 
of  decedent,  196 
Statute   of  limitations,   see   supra,  ' 

Limitation  of  actions 
Statute  of  nondaim,  2^0-216 
Subrogation  — 
Payment  of  claims  with  individual 

fnnds,  221 
Rights  of  purchasers  at  void  sales, 

376-379 
Sureties'  right  of  subrogation,  313 
Summary  proceedings  for  discovery 

of  assete,  270 
Surcharging  accounts,  180 
Sureties  on  bond  — 
Acts  of  principal  covered  by  bond, 

304-306 
Assets  covered  by  bond,  310 
Contribution,  313 
Creditors  acts  releasing  sureties, 

307 
Debts  incurred  by  representative 

as  covered  by  bond,  307 
Decree  against  principal  aa  bind- 
ing sureties,  303 
Decree  in  favor  of  principal  as 

inuring  to  sureties,  303-304 
Duration  of  liability,  304-306 
Extent  of  liabUity,  303 
Judgment  agmnst  sureties,   314- 

316 
Release  from  liability,  306 
Subrogation,  313 
Surrogates'  courts,  see  supra.  Juris- 
diction in  matters  of  administra- 
tion 
Survival  of  personal  contracts,  164 
Survival  of  powers  of  joint  repre- 
sentatives, 407-409 
Taxation  — 
Payment   of   inheritance   tax    by 

personal  representative,  239 
Payment  of  taxes  on  real  estate, 

160 
Presentation  of  claim  for  taxes, 

193 
Priority  ot  claim  for  taxes,  256 
Temporary   administrators,   see   su- 
pra. Special  or  temporary  admin- 
istrators 
Temporary  immunity  from  actions, 
214 
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EXECUTORS  AND  ADMINISTRA- 
TORS —  continued 
Testamentary  power  of  sale,  see  sn- 

pra,  Sales  under  power  in  will 
Testamentary  powers,  Survivorship 

of  power  of  sale,  357 
Theft  of  assets  by  third  persons,  174 
Time  of  granting  letters,  51 
Tombstone    as    chargeable    against 

decedent's  estate,  226 
Torts  — 
Benefit  to  estate  as  affecting  lia- 
bility, 172 
Devastavits,  173 

Liability  of  estate  for  representa- 
tive's torts,  172 
Survival  of  liability,  171 
Trusts  — 
Administration  bond  as  covering 

acts  done  as  trustee,  309 
Administrator  as  trustee,  18,  19 
Distinction  between  executors  and 

trustees,  21 
Executors  as  trustees,  18,  19,  21- 

25 
Funds  held  in  trust  as  assets,  112 
Limitation    of    actions    on    trust 

debts  of  decedent,  211 
Rcnunciatiun   of  executorship   as 
affecting  trusteeship,  95 
Unauthorized  acts  of  representative 

OS  binding  estate,  172-173 
Use  and  occupation  of  realty,  158 
V'alidity  of  acts  — 
Letters  granted  on  estate  of  living 

person,  89 
Letters  granted  to  wrong  person, 

86 
Relation  back  of  letters,  130-131 
Revocation  of  letters  as  affecting 
acts  previously  done,  101 
Value  of  estate  as  affecting  necessity 

for  administration,  28 
Verification  of  claims  presented,  195 
Void  appointment  as  vitiating  ad- 
ministrator's acts,  83 
Void  transactions  as  subject  to  rati- 
fication, 218 
Wages,  presentation  and  allowance, 

208 
Warranties  in  administration  sales, 

:]88 

Waste  (see  also  supra,  Devastavit) 
Ground  for  revoking  letters,  97 


EXECUTORS  AND  ADMINISTRA- 

TORS  —  continiud 
Widow,    see    supra.    Husband    and 

wife;  Married  women 
Wills  (see  also  supra,  Legacies  and 
devises)  — 

Administrator's  acts  as  affected  by 
subsequent  probate  of  will,  101 

Agreement  to  make  will  as  bind- 
ing estate,  165 

Bond  to  pay  legacies  in  lieu  of  iD- 
ventory,  104 

Costs  of  parties  in  will  contest, 
238 

Costs  of  probate  as  charge  against 
estate,  235 

Counsel  fees  in  probate  proceed- 
ings, 237 

Duty  of  executor  to  offer  for  pro- 
bate, 53 

Equity    jurisdiction    to    construe 
will,  65 

Intestacy  as  prerequisite  to  grant 
of  administration,  87 

Investments  directed  by  will,  146 

Legacy  to  decedent  as  us»ets,  108 

Legatees  and  devisees  as  entitled 
to  administer,  38 

Probate  as  essential  to  executor's 
authority,  27 

Probate  fees  as  liability  of  estate, 
235 

Probate   proeeedings  as   in   rem, 
54 

Probate  under  common  or  solemn 
form,  53-54 

Revocation  of  letters  of  adminis- 
tration on  discovery  of  will,  99 

Sale  of  real  estate  under  testa- 
mentanr  power,  397-405 

Source  of  executor's  authority,  18 

EXECDTORT  XNTERESTCS  — 

Absolute  power  of  disposal  as  re- 
pugnant to  limitation  over,  476- 
479 

Beneficiaries,  469 

Characteristics,  466 

Chattel  interests  as  subject  to  ezeeo- 
tory  limitations,  473-476 

Classification  of  executory  interests, 
468 

Conditional  limitations,  466 

Coaditions  defined,  466 

Contingencies  affecting  gift  over, 
470 
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EXECUTORY  INTERESTS  —  con- 
tinued 

Corporation  to  b«  created  in  future 
as  beneficiary,  469 

Creation  of  future  estates,  470 

Definition,  466 

Descendibility  of  executory  limita- 
tions, 484 

Estate  tail  preceding  limitation,  472 

Execution  sale  on  executory  interest, 
485 

Exemption  of  limitation  from  power 
of  first  taker,  482 

Failure  of  issue  as  limitation,  481 

Failure  of  prior  estate,  483 

Fee  simple  preceding  limitation,  470 

Future  limitations  generally,  468 

Gift  over  as  affecting  prior  estate, 
484 

Inventory  to  secure  future  estate, 
475 

Lapse  of  prior  estate,  483 

Life  estate  with  power  of  disposal, 
478 

LimitaticMOB  after  fee  generally,  470 

Limitations  defined,  466 

Manner  of  gift  as  determining  effect 
of  limitation,  474-475 

Merger  of  prior  estate,  483 

Mode  of  creation,  470 

Nature  of  property  as  determining 
effect  of  limitation,  474-475 

Perpetuities  created  by  limitation, 
480 

Possibilities  as ,  distinguished  from 
estates,  484 

Prior  estate  not  essential,  466 

Remainderman's  rights,  476 

Remainders  distinguished,  466,  467 

Rents  and  profits  pending  vesting  of 
executory  interest,  485 

Repugnant  limitations,  476 

Security  required  frmn  life  tenant, 
475 

SueeessiTe  limitations,  482 

Surrender  of  interost  in  executory 
limitation,  484 

Surrender  of  prior  estate,  483 

Transferability  of  executory  limita- 
tions,, 484-485 

TransmLssibility  of  executory  limi- 
tations, 484 

Unborn  persons  as  beneficiaries,  469 

Waste  by  first  taker,  485 


EXESIFTIONS  — 

Abandonment  of  occupation  as 
waiver  of  light,  642 

Abstracter  of  title  as  mechanic,  501 

Actions  — 

Evasion   of   right   to   exemption, 

552-559 
Injunction  against  suit  in  foreign 

state,'  551 
Pleading  causes  of  action,  557 

Aged  persons  as  entitled  to  exemp- 
tion, 498 

Alimony  claims  «■  not  subject  to 
exemption,  537 

Animals  as  tools  or  implements,  514 

Apparatus  — 
Bicycle  as  apparatus,  517 
Definition,  517 
Implement    and    apparatns    eoa- 

trasted,  517 
Soda  fountain,  517 
Typewriter,  517 

Articles  exempt,  see  infra.  Property 
exempt 

Assignment  of  right  to  exemption, 
507 

Automobile  as  tool  or  implement,  514 

Bail  as  entitled  to  exemption,  537 

Baker  as  mechanic,  501 

Barber  as  mechanic,  501 

Barber's  chair  as  tool  or  implement, 
516 

Beds  for  family  as  household  furni- 
ture, 509 

Bicycle  as  apparatus,  517 

Boundaries  as  exempt,  525 

Bowling  pins  and  balls  as  tools  or 
implements,  516 

Burden  of  proving  right  to  exemp- 
tion, 558 

Cattle  aa  exempt,  509 

Cemetery  lots  as  exempt,  528 

Claiming  right  to  exemptions,  see  in- 
fra, Enforeement  of  right  to  ex- 
emption 

Claims  subject  to  csempticm  — 
Alimony,  537 

Bail  in  bastardy  proceeding,  537 
Costs,  538 

Debts  due  state,  537 
Improvement  of  exempt  property, 

538 
Laborer's  wages,  536 
Lien  claims,  538 
Medical  services,  536 
Necessaries,  536 
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EXEMPTIONS  —  continued 
Claims  subject  to  exemption  —  con- 
tinued 
Purchase  price  of  articles,  535 
Repair  of  exempt  property,  538 
Tort  liability,  536 
Wages,  536 
Clerks  as  laborers,  499-500 
Clock  as  household  furniture,  509 
Conductor  on  train  as  laborer,  500 
Constitutionality  of  exemption  laws, 

400 
ConstractioB    of    exemption    laws, 

492^95 
Contract  waiving  exemption,  543 
Conversion  of  exempt  property,  531 
Convict  as  head  of  family  entitled 

to  exemption,  503 
Cook  stove  as  household  fumitnie, 

509 
Costs  as  snbject  to  exemption,  538 
Connty  profterty  as  exempt,  530 
Crops  as  exempt,  510 
Damages    for    seizare    of    exempt 

property,  559 
Debts  subject  to  exemption,  see  su- 
pra. Claims  subject  to  exemption 
Defeating   exemption  as   actionable 

wrong,  552-559 
Dentist  as  mechanic,  501 
Dentist's  chair  as  household  furni- 
ture, 509 
Dentist's  cheir  as  tool  or  implement, 

515 
Domini  as  affecting  right  to  exemp- 
tion, 505-506 
Drummer  as  laborer,  500 
Earnings  as  exempt,  522-525 
Election  of  remedies,  538-539 
Enforcement    of    right    to    exemp- 
ti<m  — 
Action  for  evasion  -ot  exemption 

rights,  552-559 
Appraisement  of  property,  548 
Assignee  of  debtor  as  entitled  to 

make  claim,  547-548 
Debtor's  duty  to  make  claim,  647 
Force  used  by  exemptioner,  551 
Injunction  against  suit  in  foreign 

state,  551 
Levying  officer's  duty  as  to  selec- 
tion, 550 
Manner  of  making  claim,  548 
Mortgagee  of  debtor  as  entitled  to 
make  claim,  547-548 


EXEMPTIONS  —  (wmtMiwed 

Enforcement  of  right  to  exemption 
—  continued 
Penalty  for  evasion  of  right,  553- 

554 
Proceedings  to  enforce  right,  545 
Resisting  officer  to  enforce  right, 

551 
Schedule  of  exemptions,  548 
Selection  of  exempt  articles,  549- 

551 
Successive   claims   to   exemption, 

551 
Time  of  making  claim,  548 
Wife  of  debtor  as  entitled  to  make 
claim,  547 

Engineer  as  laborer,  500 

Estoppdl  to  assert  exemption,  540- 
542 

Evidence  as  to  exemption,  558 

Farmers  as  entitled  to  exemption, 
497,  498 

Farming  implements  as  tools  or  im- 
plements, 515 

Farm  overseer  as  laborer,  500 

Fire  insurance  on  exempt  property, 
532 

Fisherman's  net  and  boat  as  to<^  or 
implements,  515 

Fodder  as  exempt,  510-511 

Force  used  by  exemptioner  to  pfo- 
tect  right,  551 

Forfeiture  of  right  to  exemption,  see 
in&a.  Loss  or  waiver  of  right  to 
exemption 

Furniture  as  exempt,  508-609 

GK}ods  exempt,  see  sugra,  Property 
exempt 

Government  claims  as  not  subject 
to  exemption,  537 

Gun  of  hunter  as  tool  or  implement, 
515 

Head  of  family  as  entitled  to  exenq>- 
ti<m,  497,  502-505 

Horse  of  physician  as  tool  or  im- 
plement, 514 

Horses  as  exempt,  517-521 

Householders  as  entitled  to  exemp- 
tion, 502-605 

Household  furniture  as  exempt,  508- 
509 

Implements,  see  infra,  Toote  and  im- 
plements 

Improvements  on  exempt  propwty 
as  subject  to  exemption,  538 
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EXEMPTIONS  —  continued 

Injunctien  — 
Garnishment  of  exempt  wages,  557 
Suit  in  foreign  state,  551 

Innkeeper's  omnibus  as  tool  or  im- 
plement,  514 

Insurance  agent  as  laborer,  500 

Insurance  money  as  exempt,  528- 
530,  532 

Intoxicating  liquors  in  public  dia- 
pensary  as  exempt,  530 

Jewelry  as  wearing  apparel,  512 

Jewelry  cabinet  as  honsehold  fomi- 
tnre,  509 

Judgment  for  exempt  property  as 
within  exemption,  531 

Laborers  — 
Clerks,  499 

Conductor  of  railroad  train,  500 
Definition,  499 
Designation    in    exemption    laws, 

499 
Drummers,  500 
Engineers,  500 
•     Farm  overseers,  500 

Independent  contractors,  499 
Insurance  agents,  500 
Locomotive  engineers,  '500 
Manual  and  intellectual  work  eom- 

bined,  499 
Mechanics,  500 
Painters,  500 
Physicians,  500 
Public  ofBcers,  500 
Railroad  presidents,  600 
Street  car  oonduetots,  500 
Teamsters,  500 
Telegraph  operators,  500 
Traveling  stJesmen,  500 

Lathe  and  appliances  as  tools  or  im- 
plements,  513 

Lawyers  as  entitled  to  exemption, 
4^8 

Lai^yer's  library  as  tool  or  imple- 
ment, 515 

Liabilities  subject  to  exemption,  see 
supra.  Claims  subject  to  exemp- 
tion 

liberal  eonstmetion  of  statutes,  492- 
495 

library  of  lawyer  aa  tool  or  imple- 
ment, 515 

Uens  — 

Exempt   proper^   as   rabjeet  to 

lien,  538 
Waiver  of  exemption   by  giving 
lien,'  544 


EXEMPTIONS  —  continued 

Life  insurance  as  exempt,  528-530 

Limitation  of  action  for  defeating 
exemption,  566 

Locomotive  engineer  as  laborer,  500 

Loss  or  waiver  of  right  to  exemp- 
tion— 
Abandonment  of  occupation,  542 
Acts  constituting  waiver,  539-543 
Contract  waiving  exemption.  543 
Estoppel  to  assert  right,  540--542 
Lien  given  on  exempt  property, 

544 
Partner's  right  to  waive  exemp- 
tion, 639 
Removal  from  state,  542 
Revocation  of  waiver,  544r-645 
Right  to  waive  exemption,  539 
Stipulation  in  note,  539 

Married  woman  as  entitled  to  exemp- 
ti<m,  503-604 

Mechanics  — 
Abstracter  of  title,  501 
Bakers,  501 
Barbers,  501 
Dentists,  501 

Designation  by  statute,  500 
Photographers,  501 
Truckmen,  501 

Medical  services  as  not  subject  to 
exemption,  536 

Milliner's  furniture  as  tools  or  im- 
plements, 510 

Municipal  property  as  exempt.  530 

Musical  instrument  as  tool  or  imple- 
ment, 515 

Nonresidents  as  entitled  to  exemp- 
tion, 505 

Note  stipulating  for  exemption,  530 

Note  stipulating  for  waiver  of  ex- 
emption, 543^544 

Notiee  of  claim  of  exemption,  546 

Oeenpation  as  giving  right  to  exemp- 
tion, 497,  506 

Old  persons  as  entitled  to  exemptioa, 
408 

Oxen  as  exempt,  517-521 

Painters  as  laborers,  500 

Partaenihip  — 
Exemption  of  partnership  prop- 
erty, 533-535 
Waiver  of  exemption  of  eopert- 
ner,  539 

Penalty  for  erasioB  of  right  of  ex- 
emption, 653-554 

Pension  money  as  exempt,  525-528 
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EXEMPTIONS  —  continued 
Persons  entitled  to  exempti'ons  (see 
also    supra,     Enforcement     of 
right  to  exemption)  — 

Aged  persons,  498 

Artificial  persons,  496 

Convict  in  penitentiary,  503 

Corporations,  406 

Designation  of  persons  by  statute, 
496 

Farmers,  487,  498 

Head  of  family,  497,  502 

Householders,  502 

Individual  debtors,  496 

Laborers,  496,  499 

Lawyers,  498 

Married  women,  503-504 

Mechanics,  496 

Nonresidents,  505 

Occupation  as  giving  right,  497, 
506 

Teamsters,  501 

Unmarried  persons,  497,  504 
Photographer  as  mechanic,  501 
Photog^rapher's  apparatus  as  tool  or 

implement,  515 
Physician  as  laborer,  500 
Piano  as  household  furniture,  509 
Pleading  exemptions,  558 
Plow  horses  as  exempt,  520 
Poor  debtors  protected   by  exemp- 
tion laws,  401 
Printing  press,  type  and  forms  as 

implements,  513-514 
Privilege  subject  to  waiver,  539 
Proceedings   to  enforce  exemption, 

see  supra,  Enforcement  of  right 

to  exemption 
Proceeds  of  exempt  property,  630- 

532 
Property  exempt  — 

"Apparatus,"  517 

Beds  for  family,  509 

Bounties,  525 

Cattle,  509 

Cemetery  lots,  528 

Clock  as  furniture,  509 

Cook  stove  as  furniture,  500 

Crops,  510 

Dentist's  chair  as  chair  for  xu» 
of  family,  509 

Earnings,  522-525 

Farming  utensils,  516 

Fire  insurance  on  exempt  prop- 
erty, 532 

Fodder  for  animals,  510 


EXEMPTIONS  —  continued 
Property  exempt  —  continued 

Fomiture,  508-509 

Horses,  517-521 

Household  furniture,  508-509 

Implements,  512-517 

Jewel  cabinet  as  furniture,  509 

Judgment    for    exempt    property, 
531 

life  insuranee,  52&-630 

Oxen,  517-521 

Partnership  property,  533-535 

Pension  money,  525-528 

Piano  as  furniture,  509 

Proceeds  of  exempt  property,  530 

Provisions,  510 

Public  property,  530 

Right  of  action  for  exempt  prop- 
erty, 531 

Stock  in  trade,  522 

Tools,  512-517 

Trunk  as  furniture, "509 

Vehicles,  521 

Wages,  522-525 

Wearing  apparel,  511  , 

Wool  from  sheep,  509 
Protection  of  poor  debton  as  p«r- 

pose  of  law,  491 
Provisions  as  exempt,  510 
Public  officer  as  laborer,  500 
Public  property  as  exempt,  530 
Purpose  of  exemption  laws,  491 
Railroad  president  as  laborer,  500 
Removal    from    state    as   waiver   of 

exemption,  542 
Repair  of  exempt  property  as  sub- 
ject to  exemption,  538 
Resisting  ofBcer  to  enforce  right,  551 
Restaurant  furniture  as  tools  or  im- 
plements, 516 
Right  of  action  for  exempt  property 

as  within  exemption,  531 
Safe  as  tool  or  instrument,  515 
Sale  of  exempt  property,  539 
Sawmill  as  tool  or  implement,  513 
Selection  of  exempt  property,  549- 

551 
Sewing  machine  of  dealer  as  tool 

or  implement,  515 
Soda  fountain  as  apparatus,  517 
Stallion    as    within    exemption    of 

horses,  520 
State  eliums  as  not  subject  to  ex- 
emption, 537 
Stock  exchange  seat  as  tool  or  im- 
plement, 516 
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EXEMPTIONS  —  continued 

Street   car   eondnetors   as   laborers, 

500 
Sncrassive  claims  to  exemption,  551 
Sargieal  iastraments  as  tools  or  im- 
plements, 516 
Taxes  as  not  subject  to  ezonption, 

537 
Teamster's  right  to  exemption,  600- 

501 
Telegraph  operator  as  laborer,  500 
Tools  and  implements  — 
Animals  as  tools,    514 
Automobiles,  514 
Berber's  chair,  516 
Bowling  pins  and  balls,  515 
Ciiaracter  and  number  of  articles 

allowed,  512 
Definition,  512 
Dentist's  chair,  515 
Farming  implements,  515 
Fisherman's  net  and  boat,  515 
Gun  of  hunter,  515 
Lathe  and  appliances,  513 
La-R-yer's  library,  515 
Machinery  as  tool  or  implement, 

513 
Milliner's  furniture,  516 
Musical  instruments,  515 
Photographei"'s  lens,  515 
Printing  press,   type  and   forms, 

513-514 
Restaurant  appliances  as  tools  or 

implements,  516 
Safe  of  physician  or  business  man, 

515 
Sawmill,  513 

Sewiag  machines  of  dealer,  515 
Stock  exchange  seat,  516 
Surgical  instruments,  516  _ 
Undertaker's  furniture,  516 
Vehicles  as  tools,  514 
Watchmaker's  implements,  515 
Tort  liability  as  not  subject  to  ex- 
emption, 536 
Transfer  of  right  to  exemption,  507 
Traveling  salesmen  -  as  laborer,  500 
Truckman  as  mechanic,  501 
Trunk  as  household  furniture,  509 
Typewriter  as  apparatus,  517 
Undertaker's  furniture  as  tools  or 

implements,  516 
Unmarried  p)erson  as  entitled  to  ex- 
emption, 497,  504 
Vdiicles  as  tools  or  implements^  514 
Yehicles  as  within  exemption,  521 


EXEMPTIONS  —  continued 

Wages  — 

Exemption  of  wages,  522-525,  536 
Injunction  against  garnishment  of 
exempt  wages,  557 

Wagon  as  implement  of  drayman, 
514 

Waiver  of  right  to  exemption,  see 
Bopra,  Loss  or  wairer  of  right  to 
exemption 

Watch  as  wearing  apparel,  512 

Watchmaker's  instruments  as  tools 
or  implefbents,  515 

Wearing  apparel  — 
Articles  suitable  to  rank  and  con- 
dition of  debtor,  611 
Jewelry,  512 
Lace  dkawl,  511 
Masonic  uniform,  511 
Meaning  of  phrase,  511 
Unfinished  gfarments,  511 
Watch,  512 

Who  may  claim  exemption,  see  sn- 
pra.  Enforcement  of  right  to  ex- 
emption •' 

Wool  from  sheep  as  exempt,  509 

Work  horses  as  exempt,  519 

EXPERT     AND     OPINION     BVI- 
DENGE  — 

Admissibility  of  opinion  evidence 
(see  also  infra,  Subjects  of 
opinion  evidence)  — 

Condosions     distinguished     from 
composite  facts,  571 

Exception  to  general  law  of  evi- 
dence, 564-565 

General  mle  of  exclusion,  564-572 

Invading  province  of  jury,  565 

Limitations  on  mle  of  exclusion, 
568-571 

Matters  not  susceptible  of  dogmat- 
ic proof,  568 

Necessity  for  admission,  568 

Understanding   of  obscure  state- 
ments, 567 
Age  — 

Opinion  evidence  as  to  age  of  doc- 
uments, 618 

Opinion  evidence  as  to  age  of  per- 
son, 569 
Agriculture   as  subject   of   opinion 

evidence,  632 
Animals  — 

Brands  as  snbjeet  of  opinion  evi- 
dence, 629 
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EXPERT     AND     OPINION     EVI- 
DENCE —  continued 

Animals  —  continued 
Natore  and  actions  of  animals,  617 
Stockmoi  as  experts,  632 
Value  of  live  stock  at  place  of 
destination,  637 

Assumptioii  of  facts  in  hypothatieal 
questions,  580-581 

Audibility  as  subject  of  opinion  evi- 
dence, 593 

Kood  stains  as  subject  of  opinion 
evidence,  635  ' 

Books  — 
Scientific  books  as  evidence,  588 
Use  of  scientific  books  in  connec- 
tion with  expert  testimony,  590 

Brands  as  subject  of  c<pinioD  evi- 
dence, 629 

Capacity  to  make  deed  or  will  as 
subject  of  opinion  evidence,  594 

Cause  and  effect  as  subject  of  opin- 
ion evidence;  633 

Character  as   provable  by  opinion 

••  evidence,  614 

Comparison  of  handwriting,  see  in- 
fra, Handwriting 

Compensation  of  expert  witnesses, 
648-650 

Competency  of  expert  witnesses  — 
Cross-examination  to  test  compe- 
tency, 575 
Discretion  of  court,  574 
Experiment  as  qualification,  576- 

577 
Expert  testimony  as  to  qualifica- 
tions, 577 
Practical  knowledge  as  requisite, 

575-576 
Preliminary    determination,   575 
Special  knowledge  of  witness,  574 
Theoretical    knowledge    as    sufiB- 
eient,  575^76 

Composite  facts  disting^uished  from 
conclusions,  571 

Conclusions  cUstingnished  from  com- 
posite facts,  571 

Conjecture  distingoished  from  opin- 
ion, 582 

Constitutionality  of  statute  as  d»- 
pendent  on  facts  provable  by  ex- 
perts, 597 

Cost  of  work,  see  infra.  Value 

Criminal  responsibility  as  provable 
by  opinion  evidence,  603-605 


EXPERT     AND     OPINION     EVI- 
DENCE —  continued 
Crops,  opinion  evidence  as  to  valoe, 

637 
Cross-examination,  see  infra,  Exai»- 

ination  of  witnesses 
Customs  as  provable  by  opinion  evi- 
dence, 598 
Damages  as  subject  of  opinion  evi- 
dence, 642-645 
Dangerous  premises   as  subject  of 

opinion  evidence,  634 
Deeds,  capacity  to  make,  as  snbjeet 

of  opinion  evidence,  5194 
Definition,  562-564 
Discretion  of  court  — 
Form    of    hypothetical    question, 

581 
Order    of    proof    in    establishing 
predicate,  585 
Disposition  as  provable  by  opinion 

evidence,  615 
Documents  — 
Ag^,  gfennineness  and  other  char- 
acteristics, 618-627 
Tjrpewritten  documents,  627 
Drawings  as  subjects  of  opinion  evi- 
dence, 591 
Eaniing  capacity  as  subject  of  opin- 
ion evidence,  640 
Examination  of  witnesses  (see  also 
supra,    Competency    of   expert 
witnesses ;    infra,    Hypothetical 
questions)  — 
Cross-examination  of  experts,  646 
Cross-examination  of  nonexperts, 
647 
Examination  of  witnesses  — 
Cross-examination  to  test  opinion, 

578 
Direct  examination,  646 
Hypothetical  questions,  577 
Experiments  as  means  of  knowledge, 

576-577 
Expert    opinions    (see    also   infra, 
Nonexpert    opinions;    Subjects 
of  opinion  evidence)  — 
Age  of  documents,  618 
Assumption  of  nonexistent  facts, 

582 
Certainty  of  predicate,  582 
Competency  of  witness,  574-577 
Conjecture     distinguished     from 

opinion,  582 
Qenuineness  of  documents,  618 
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■XPERT     AND     OPINION     BVI 

DENCE  —  continued 
Expert  opinions  —  continued 

Knowledge    ot    wniemtial    tMetB,.. 
577-578 

Medical  eeienee  and  pnetiee,  909- 
613 

Mental  condition,  600-606 

Necessity  for  a^nissioo,  572-574 

Negligent  eondnct,  616 

Predicate  to  support  opinion,  57(^ 
586 

Predicating  opinion  on  teatimony 
of  another  expert,  582 

Pablic   policy  as  demanding  ex- 
elusion,  579 

Relevancy  of  matters  involved,  579 

Skill,  616 

Special  knowledge  as  basis,  572- 
574 

Ultimate  fact  as  subject  of  opin- 
ion evidence,  583-585 

Weight  and  value,  586-588 
Financial  condition  as  provable  by 

opinion  evidence,  615 
Finger  prints  as  subject  of  opinion 

evidence,  627-629 
Fitness  as  provable  by  opinion  evi- 

dence,  615 
Foot  prints  as  subject  of  opinion 

evidence,  628-629 
Foreign  laws  as  provable  by  expert 

evidence,  595-597 
Habits  as  provable  by  opinion  evi- 
dence, 615 
Handwriting  — 

Admissibility  of  opinion  evidence, 
620-622 

Comparisons  of  writings,  622 

Extraneous  writings  as  standards 
of  comparison,  625 

Proof  of  standard  of  comparison, 
625 

Standards  of  comparison,  624 
Hypothetical  questions  — 

Additional  facts  on  cross-examina- 
tion, 580 

Assumption  of  facts,  580-581 

Conclusion  based  on  facts  stated, 
678 

Discretion  of  court  as  to  form, 
581 

Evidence  as  predicate,  581 

Facts  stated  as  supported  by  evi- 
dence, 579 

Facts  stated  in  question,  578 


EXPERT     AND     OPINION     EVI- 
DENCE —  continued 
Hypothetical   questions  —  eontimtied 
Form  of  qneation  generally,  679- 

681 
Mode  of   examining  expert  wit- 
new,  577 
Nnmber  of  bypothetieal  questions, 

580-581 
Order   of   proof   in   eatablishing 

predicate,  585 
Predicate  of  question,  579-681 
Beeital  of  faets  as  essential,  581 
Insanity  — 
Expert  opinions  concerning  san- 
ity, 600 
Nonexpert  opinion,  568,  601 
Insurance  risk  as  provable  by  ex- 
pert evidence,  598-600 
Intoxicating  quality  of  liquors,  635 
Intoxication  as  matter  of  opinion, 

568,  570 
Intoxication  as  provable  by  nonex- 
pert opinions,  608 
Jury,  see  infra.  Province  of  jury 
Knowledge  of  expert  witness,  575- 

577 
Law  — 
Facts  aSecting  eonstitutionalify  of 
statute  as  provable  by  experts, 
597 
Questions  of  law  as  provable  by 
opinion  evidence,  594-597 
Libelous  words,  567-568 
Machinery  as  subject  of  opinion  evi- 
dence, 591,  630-632 
Marks  as  subject  of  opinion  evi- 
dence, 629 
Memoranda,  see  supra.  Documents 
Mental    condition    as    provable    by 

opinion  evidence,  600-606 
Models  as  subjects  of  opinion  evi- 
dence, 591 
Negligent  conduct  as  subject  of  ex- 
pert evidence,  616 
Nonexpert  opinions  (  see  also  supra, 
Expert   opinions;    infra.    Sub- 
jects of  opinion  evidence)  — 
Admissibility  in  general,  664-667 
Affections,  605 
Age  of  persons,  608 
Cause  and  effect,  633 
Dangerous  premises,  634 
Direetion  of  flow  of  blood,  636- 
636 
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EXPKRT     AND     OPINION     EVI- 
])E'SCE  —  continued 
Nonexpert  opinions  —  continued 
Drainage     as     affecting     pnblie 

health,  634 
Emotions,  605 
Family  resemblance,   608 
Health  of  persons,  606-608 
Intoxication,  608 
Mental  condition,  601-606 
Meutol  condition  of  persons,  568- 

571 
Physical    condition     of    persons, 

568-571,  606-608 
Understanding  of  words  spoken, 
567 
Odors   as   subject   of   opinion   evi- 
dence, 635 
Opinion   evidence  defined,   562-564 
Opinions    (see  also  supra,  Expert 
opinions ;      Nonexpert      opin- 
ions) — 
Conjecture     distinguished     from 
opinion,  582 
Pecuniary  condition  as  provable  by 

opinion  evidence,  615 
Physical  changes  as  subject  of  opin- 
ion evidence,  635 
Physical  condition   sis   provable  by 

nonexpert  opinions,  568-571 
Physicians  and  surgeons  — 
Expert   testimony,   609-613 
Negligent  conduct  as  provable  by 
expert  evidence,  616 
Poverty  as  provable  by  opinion  evi- 
dence, 615 
Powder  marks  as  subject  of  opin- 
ion evidence,  635 
PredicAte,  see  supra.  Expert  opin- 
ions; Hypothetical  question 
Province  of  Jury  — 
Acceptance  or  rejection  of  opin- 
ions, 584 
Conclusions  of  witness  from  facts, 

573 
Determination   of  facts  involved, 

573 
Drawing    conclusions    from    evi- 
dence, 593 
Province  of  jury  — 
Invasion  by  opinion  evidence,  565 
Weighing  expert  testimony,  586- 
588 
Public  policy  as  to  expert  evidence. 


EXPERT     AND     OPINION     EVI- 
DENCE —  eontmued 
Rebnttal  of  expert  or  opinion  evi- 
*       dence,  648 
Reputation,  614 

Scientific  books  as  evidence,  588-590 
Services,  see  infra,  Value 
Skill  as  subject  oi  szpert  evidence, 

61« 
Subjects   of  opinion   erridence    (see 

also    supra,    Admissibility    of 

opinion  evidence)  — 
Affections,  605 
Age  of  persons,  569,  608 
Age  of  documents,  618 
Agriculture,  632 
Alteration  of  documents,  618 
Animals'  nature  and  actions,  592, 

617 
Arts  and  sciences,  592 
Audibility,  593 
Blood 'stains,  635 
Brands,  629 
Capacity  of  woman  to  bear  ehfl- 

dren,'579 
Capacity  to  make  deed  or  will,  504 
Cause  and  effeet,  633 
Character,  614 
Chemical  changes,  S3S 
Computations  from  aeeoont  books, 

629 
Cost,  etc.  641 

Criminal    responsibility,    008-605 
Damages,  642-645 
Dangerous  premises,  834 
Disposition,  615 
Drawings,  591 
Emotions,  568,  605 
Facts  affecting  eonstitntioiiaHty  of 

statute,  597 
Facts  as  distinguished  from  ^««i 

tions  of  law,  594 
Family  resemblance,  608 
Financial  condition,  615 
Finger  prints,  627-629 
Foot  prints,  628-629 
Foreign  laws,  695-597 
Genuineness  of  documents,  018 
Habits,  615 
Hair,  635 

Handwriting,  620-627 
Health,  606-608 

Identification   of  substances,   63S 
Illegible  words,  629 
Insanity,  568 
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IIXPERT     AND     OPINION     EVI- 
DENCE —  continued 
Subjects  of  opinion  evidence  —  eon- 

titiued 
Insurance  risks  as   increased   by 

particular  facts,  598-600 
Intoxicating  quality  of  liquon,  635 
Intoxication,  568 
Legal  questions,  594-697 
Machinery,  591,  630-632 
Marks,  629 
Matters    of    eonunon    knowledge, 

591 
Matters  open  to  oommon  observa- 
tion, 593 
Mechanics,  630 
Medical  Science  and  practice,  609- 

613 
Mental  conditions  'of  persons,  668- 

569,  600-606 
Models,  591 
Moral  character,  614 
Natural  laws,  592 
Negligent  conduct,  616 
Obscene  character  of  pictoieB,'  593 
Odors,  635 

Operation  of  railroad,  631 
Perform  uice  of  work,  641-642 
Physical  causation,  633 
Physical  changes  and   eooditioD, 

635,  606-608 
Powder  stains,  636 
"Practicing  medicine,"  595 
Quality  of  merchan^e,  634 
Questions  of  law,  594-597 
Reputation,  614 

Result  ot  use  of  fertilizers,  634 
Seientific  matters,  592 
Similarity  of  colors  of  artides  in 

evidence,  593 
Similarity  of  trade  labeb,  69S 
Skin,  616    . 
Socinl  customs,  592 
Speed  of  v^eles,  632 
Strength  of  materials,  631 
Terms  of  art,  590 
Time  required  for  pnrticnkr  sets, 

594 
Trade  cnstoms,  598 
Trade  terms,  629 
Tree  diseases,  618 
Tvpewritten  doeomenta,  627 
Values,  636-645 
Visibility  of  obj«et8,  593 
nieoretical  knowledge  is  suffleient 
qualification,  576-676 


EXPERT     AND     OPINION     EVI- 
DENCE —  continued 
Trade  customs  as  provable  by  <^nn- 

ion  evidence,  598 
Trade  terms,  629 
Usages,  see  supra.  Customs 
Value  — 

Admissibility  of  opinion  eridenea 

to  prove  value,  636-638 
Appraisers  as  experts,  638 
Competency  to  testify  aa  to  prop- 

eriy  values,  638 
Cost  of  work,  641 
Crops,  637 

Dealers  as  experts,  638 
Earning  Capacity,  640 
Qeneral  estimates  as  to  value,  639 
Knowledge  of  witness,  639 
live  stock  at  place  of  destination, 

637 
Bales  testified  to  by  other  witnesis- 

es,  639 
Services,  640-641 
Visibility  as  subject  of  opinion  evi- 
dence, 593 
Wealth  as  provable  by  opinion  evi- 
dence, 615 
Weight  and  value  <rf  expert  evidence, 

586-588 
Wills,  testamentary  eapaeity  as  sub- 
ject of  opinion  evidence,  594,  604 
Witnesses  (see  also  supra,  Compe- 
tency of  expert  witnesses)  — 
Compensation  of  experts,  648-650 
Competency    of    expert    witness, 

574-577 
Competency  to  testify  aa  to  prop- 

ertj  values,  638 
Farmers  as  experts,  632,  637 
Gardners  as  experts,  63Z 
Physicians    as    axp^    witneeese, 

609-613 
Stockmen  as  experts,  638 

EXFI.O8I0ira         AND         EXPXiO- 
nVES  — 

Accessories  in  eriminal  aeta,  656 
Accidents,  see  infra,  Civil  liability; 

Criminal  liability 
Adjoining   owners    (see  abo  infra. 
Blasting)  —  » 

Blasting  causing  injury  to  neigh- 
bors, 657 
Boiler  explosions,  667-670 
Storage  of  explosives  as  nuisance, 
657-660 
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EXPLOSIONS  AND  EXPLOSIVES 
—  continued 
Adjoining  owners  —  continued 
Throwing   stones    and    debris    on 
adjoining  premises,  673 
Assumption  of  risk  — 
Blasting,  680 
Grant  of  premises  for  dynamite 

factory,  671 
Servants  as  assuming  risks  of  em- 
ployment, 698 
Blasting  — 

Assumption  of  risk,  685 
Concussion  as  trespass,  074 
Consent  of  injured  person,  686 
Continuous  blasting  as  nuisance, 

676 
Contributory  negligence,  685 
Criminal  liability,  657 
Dangerous  character  of  work,  681 
Evidence  of  negligence  in  causing 

blast,  680 
Failure  to   give   notice   an   negli- 
gence, 679 
Highways  rendered  dangerous  to 

travelers,  673 
Independent      contractor's     acts, 

081-682 
Municipality  as  liable  for  blast- 
ing, 082-684 
Negligence  in  blasting,  676-680 
Notice  of  impendiiig   blasts,   679 
Nuisance  generally,  675-680 
"Spring"  shot  distinguished  from 

ordinary  blast,  657 
Throwing  stones  and  debris  on  ad- 
joining premises,  673 
Vibration  as  trespass,  674 
Violation  of  law  as  negligence,  679 
Boiler  explosions,  see  infra.  Steam 
Bottled  liquors  as  explosives,  701- 

703 
Carriers,  see  infra,  Shipment  of  ez- 

plasivcs 
Children  — 

Accessibility  of  explosive  as  prox- 
imate cause  of  injury,  666-667 
Contributory  negligence,  C71 
Employment  of  minors  to  handle 

explosives,  696 
S/»le  of  explosives  to  children,  704 
Ungnarded  explosives,  664 
Consent   of   person   injured  by   ex- 
plosion, 686 
Contributory  negligence  — 
Blasting,  685 


EXPLOSIONS  Am)  EXPLOSIVES 

—  continued 
Contributory  negligence  —  continued 
Defense  against  liability  for  viola^ 

tion  of  statute,  701 
Intoxication    of    person    injured, 

701 
Servants  as  guilty  of  contributory 
negligence,  699 
Criminal  liability  — 
Blasting    in    prohibited    manner, 

657 
Keeping  explosives,  655 
Making   or   procuring   explosives 

for  unlawful  purpose,  656 
Manufacturing  explosives,  655 
Storage  of  explosive^  655 
Dangerous  character  of  explosives, 

653 
Deflnitions,  653 
Evidence  — 
Negligence  generally,  670 
Negligence  in  causing  blasts,  680 
Negligence  of  master,  696-697 
Presumption  of  negligence,  670 
Fellow  servant  doctrine,  697 
Firearms  — 
Discharge  of  firearms  as  nuisance, 

689 
Municipality  as  liable  for  injuries, 
689-()90 
Fireworks  — 
I        Discharge  of  fireworks  as  negli- 
gence, 688 
Dischargee  of  fireworks  as  nuisance, 

087 
Municipality  as  liable  for  injuries, 
689-690 
Gasoline,  storage  as  nuisanee,  660 
Guns,  gee  supra,  Firearms 
Highways  made  dangerous  by  blast- 
ing, 673 
Independent  contractors  — 
Employer's  liability,  681 
Personal  liability,  684-685 
Judicial   notice  of  dangerous  char- 
acter, 653 
Keeping  explosives,  see  infra.  Stor- 
age of  explosives 
Legislative  control,  654 
Lieonsces  injured  by  explosion,  663- 

664 
Liquids  in  bottles  as  explosives,  701- 
702 
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EXPLOSIONS  AND  EXPLOSIVES 

—  continued 
ManufactureiB  (see  also  infra,  Sale 
of  explosives)  — 

Liability   for  injuries  by  explo- 
sives, 655,  700 
Master  and  servant   — 

Assumption  of  risk,  698 

Care  required  of  master,  691 

Contributory  negligence  of  serv- 
ant, 699 

Evidence  of  negligence,  696-697 

Fellow  servant  doctrine,  697 

Furnishing  necessary  or  proper 
explosives  and  appliances,  693- 
695 

Independent  contractors,  681 

Minors  employed  to  handle  explo- 
sives, 696 

Safe  working  place,  693 

Storage  and  use  of  explosives, 
691-«93 

Third  persons  injured  by  serv- 
ant's acts,  700 

Warning  servants  of  danger   of 
work,  693,  695 
Municipal  liability  for  blasting,  682- 

684 
Municipal  regulations,  654 
Negligence    (see  also\  infra,   Prozi* 
mate  cause)  — 

Blasting,  676-680 

Contributory  negligence,  671 

Discharge  of  fireworks,  688 

Evidence,  670 

Injury  to  persons  on  premises, 
663 

Proximate  cause  of  injury  to  chil- 
dren, 664 

Res  ipsa  loquitur,  669 

Signal  torpedoes,  663 

Storing  or  using  explosives,  662- 
664 

Violation  of  law,  679 

Violation  of  law  as  negligence  or 
evidence  of  negligence,  672 

Violation  of  statute,  666 

Violation  of  statute  as  negligence 
or  evidence  of  negligence,  700 
Nuisance  — 

Blasting,  675-680 

Discharge  of  fireworks,  687 

Keeping  explosives  in  violation  of 
law,  672 

Manufacture  of'  explosives,  655 
B.  C.  L.  Vol.  XL— 77. 


EXPLOSIONS  AND  EXPLOSIVES 
—  continued 
Nuisance  —  continued 

Storage  of  explosives,  655,  658- 

662 
Storing  explosives  on   adjoining 
premises,  657 
Oil  — 
Illuminating  oil  as  dangeroos  ex- 
plosive, 701 
Sales  in  violation  of  law,  705 
Storage  of  oil  as  nuisance,  660 
Pistols,  see  supra.  Firearms 
Police  regulations,  654 
Presumption  of  negligence  axiaing 

from  explosion,  670 
Proximate  cause  — 
Accessibility  of  explosive,  666-667 
Injuries  to  children,  664 
Natural  result  of  act  or  omission, 

665 
Negligence  as  proximate  caoae  of 

injury,  665 
Violation  of  law,  672-673 
Violation  of  sUtute,  666 
Public  works,  contractor's  liability, 

684-685  • 

Railroads  (see  also  infra.  Shipment 
of  explosives)  — 
Using  signal  torpedoes  as  negfli- 
gence,  663 
Res  ipsa  loquitur  as  applicable  to 

boiler  explosions,  669 
Sale  of  explosives  — 
Children  as  purchasers,  704 
Dealer's  duty  to  give  notice  of 

danger,  703 
Defects  in  material  or  manufac- 
ture, 701 
Manufacturer's  duty  to  give  notice 

of  danger,  702 
Manufacturer's   liability,   700 
Misrepresentation    as    to    safety, 

700 
Purchaser  injured  by  negligent  or 

improper  use,  700 
Seller's  liability  to  third  persons, 

700-701 
Third  .persons  injured  by  article 

sold,  700-701 
Violation  of  statute  as  imposing 
liability,   700 
Shipment  of  explosives  — 
Carrier's  liability,  706-707 
Shipper's  liability,  706 
Shooting,  see  supra,  Firearms 
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EXPLOSIONS  AND  EXPLOSIVES 
—  continued 
Signal  torpedoes,  see  infra,  Torpe- 
does 
Steam  — 
Boiler  explosion  causing  injury  to 

adjoining   owners,    657-658 
Inspection  of  boilers,  668 
Manufacturer's  liability  for  boiler 

explosion,  702 
Negligence  in  maintaining  boiler, 

667-670 
Res  ipsa  loquitur  as  applicable  to 
boiler  explosions,  669 
Storage  of  explosives  — 
Duty  to  persons  coming  on  prem- 
ises, 663-664 
licensees    injured   by   explosion, 

663-664 
Master's  duty  to  employer,  691- 

693 
Negligence  in  keeping  ezplosiveM, 

662 
Nuisance,  655 
Nuisance  per  se,  658-662 
Trespassers  injured  by  explosion, 

663-664      • 
Violation  of  statute  in  keeping  ex- 
plosives, 672 
Torpedoes,  use  of,  as  negligence,  663 
Transportation  of  explosives,  see  su- 
pra, Shipment  of  explosives 
Trespassers    injured    by    explosion, 

663-664 
Unlawful  purpose  of  making  or  pro- 
curing explosives,  656 
Weapons,  see  supra,  Firearma 

EXTBAOmON  — 

Abdnction  without  extradition,  721 
Adjournment  of  extradition  proceed- 
ings, 746 
AfiSdavit  charging  offense,  741 
Agent  to  receive  prisoner,  750 
Annexation  of  territory  as  political 

question,  725 
Appeal  in  extradition   proceedings, 

747 
Arrest  (see  also  infra.  Warrant)  — 
Authority  to  make  arrest,  720 
Commitment  of  prisoner  arrested 

without  warranty  720-721 
Detention  of  fugitive  pending  ar- 
rival of  extradition  papers,  720 
Governor's  authority  to  issue  war- 
rant, 723 


EXTRADITION  —  continued 
Arrest  —  eontinued 
State  statutes  authorizing  arrest, 

721 
Telegram  aa  authority  for  arrest, 
720 
Authentication  of  requisition  papers, 

728-730 
Bastardy  as  extraditable  offense,  734 
Cherokee  chief  as  executive  anthor- 

ity,  727 
Comity  — 
Basis  of  international  extradition, 

713 
Surrender  of  criminals  without  ck- 
tradition,  722 
Complaint,  see  infra.  Indictment,  in- 
formation or  complaint 
Conduct  of  proceedings  — 
Adjournment,  746 
Proceedings  after  issuance  of  war- 
rant, 750-751 
Right  of  accused  to  appeal,  747 
Right  of  accused  to  be  heard,  745 
Technicalities  in  international  pro- 
ceedings, 745 
Constructive  presence  in  committing 

crime,  722-723 
Courts  — 

State  eouHs  as  bound  by  treaty 

stipulation,  717 
Suffleiency  of  requisition  as  judi- 
cial question,  718 
Crime    charged,   see  infra.    Extra- 
ditable offenses 
Criminal  act  (see  also  infra.  Extra- 
ditable offenses;  Proofs  required 
of   demanding    state    or    eonn- 
try)- 
Constructive  presence  on  commit- 
ting crime,  722-723 
Grimes  committed  by  revolution- 
ist, 738 
Degree  of  proof,  732-733 
Determination  of  criminal  charao- 

ter  of  act,  736-738 
Furtherance  of  crime  subsequently 

consummated,  731-732 
Indictment  as  evidence  of  erim- 

inal  character  of  act,  735 
Proof  of  commission  by  accused, 
734-740 
Cuba  as  within  extradition  laws,  724 
Definition,  711 
Delay  in  removing  prisoner,  750 
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EXTRADITION  —  conlmned 

Demand  for  eztraditaoo,  see  infni, 

Beqoisition 
Discharge  of  prisoner  — 
Abdaction     without     eztrsditioii, 

721 
Delay  in  demand  for  extradition, 

721 
Insufficiency  of  evidence,  733 
Discretion   of  governor  on  demand 

for  extradition,  714 
Evidence,  see  infra.  Proofs  reqnired 

of  demanding  state  or  country 
Examination  of  prisoner,  720-721 
Executive  functions,  723 
Extraditable  offenses    (see  also  ni- 
pra,  Criminal  act)  — 
Acts  of  strictly  criminal  nature, 

734 
Bastardy,  734 

Constitutional  provisions,  739 
Crimes  committed  by  revolution- 
ist, 738 
Local  law  as  governing,  739 
Political  offenses,  738 
Statutory  crimes,  734 
'treason,  felony  or  other  crime," 
739 
Facts  to  support  extradition,  see  in- 
fra, Proofs  reqnired  of  demanding 
state  or  country 
Federal  control  of  interstate  extra- 
dition, 713 
Fleeing  from  justice,  see  infra.  Fugi- 
tives from  justice 
Foreign  possessions,  extradition  to 

and  from,  723 
Fugitives    from    justice    (see    also 
infra.  Persons  subject  to  extra- 
dition) — 
Arrest  before  demand  for  extra- 
dition, 720 
Constructive  flight,  725 
Constructive  presence  in  demand- 
ing state,  722-723 
Delay  in  leaving  state,  734 
Departure     after     dismissal     of 

indictment,  732 
Departure   at  request   of  person 

demanding  extradition,  732 
Departure  in  ignorance  that  act 

was  criminal,  732 
Determination  of  fact  by  execu- 
tive, 733 
Paroled  person  leaving  state,  732 


EXTRADITION  —  contiinud 
Fugitives  from  justice  —  eontimtti 
Presence  in  asylum  state  as  prima 

facie  evidence,  733 
Proof  of  fact  of  flight,  731 
Proof  that   person    demanded   is 

fugitive,  719 
Reason  for  leaving  not  material, 

732 
Warrant  as  prima  facie  evidenee 

of  flight,  733 
Who  is  a  fugitive,  731 
Good  faith  as  essential  to  extradi- 
tion  proceedings,  740 
Governor  — 
Authority  to  issue  warrant,  723 
Compelling  governor  to  honor  req- 
uisition 714 
Delegation  of  power  to  pass  ob 

requisition  papers,  720 
Determination  of  facts,  731 
Duty  on  demand  for  surrender  of 

fugitive,  714 
Executive  functions  in  extradition 

matters,  723 
Judicial  functions  in  issuing  war- 
rant, 719 
Power     to     grant     international 

extradition,  720 
Requisition  to  be  issued  by  gov- 
ernor, 726 
Hearing,  see  supra,  Conduct  of  pro- 
ceedings, 
History,  711-712 
Identity  of  accused,  735 
Indian  chief  as  executive  authority. 

727 
Indian  territory  as  within  extradi- 
tion laws,  724 
Indictment,    information    or    eora- 
plaint  — 
Cortiflcation  by  governor,  738 
Charge  of  crime  as  essential,  739 
Charge  on  information  and  belief, 

74^-745 
Criminal  character  of  act  as  es- 
tablished by  indictment,  735 
Equivalent  expressions,  743 
Sufficiency  in  charging  crime,  734- 

735 
Technical    sufficiency    of    indict- 
ment, etc.,  741-743 
Information  and  belief  as  sufficient 

charge  of  crime,  743-745 
Insular   possessions,   extradition   to 
and  from,  723 
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EXTRADITION  —  continued 
International  extradition  — 

Absence    of    treaty    stipolationa, 
713 

Arrest  of  fugitive,  721 

Comity  aa  basis,  713 

Construction   of  treaties,  718 

Crimes  not  embraced  in  treaty, 
715 

Duty  to  sorrendei:  fugitive  from 
jnstice,  713 

Interstate      extradition       distin- 
goished,  713 

Proof  required,  748 

Requisition,  727 

State  courts  as  bound  by  treaty 
stipulations,  717 

State  legislation,  722 

State  powen,  720 

Technicality  required,  745 

Treaty    stipulations  as   essential, 
714 

Trial  for  crime  not  designated  in 
requisition,  715 
Interstate  extradition  — 

Arrest  of  fugitive  pending  extrar 
dition  proceedings,  720 

Authority  to  demand  surrender  of 
fugitive,  726 

Commissioners  to  act  in  extradi- 
tion cases,  713 

Duty  to  surrender  fugitives  from 
justice,  719 

Federal  control,  713 

Governor's  duty  as  ministerial,  714 

International    extradition    distin- 
guished, 713 

Judicial  functions  in  issuing  war- 
rant, 719 

Bules  governing  interstate  extra- 
dition, 718-720 

State  power  as  to  surrender  of 
criminals,  718-720 

Territory  admitted  as  state  after 
commission  of  crime,  724 

Trial  for  crime  not  designated  in 
requisition,  716 

United  States  not  party  to  pro- 
ceedings, 713 
Jndicial  notice  of  foreign  govern- 
ments, 725 
Jurisdiction  in   ease   of  abdnction, 

721-722 
Kidnapping  prisoner,  721 
Lapse  of  time  as  affecting  extradi- 
tion proceedings,  741 


EXTRADITION  —  continued 
limitation   of  extradition   proreed- 

inpis,  741 
Magistrates  within  extradition  clause 

of  constitution,  739-740 
Merger  of  political  powers  as  af- 
fecting treaties,  724 
Offenses,  see  supra.  Extraditable  of- 

fmses 
Papers,  see  infra.  Requisition 
Persons  subject  to  extradition   (see 
also  supra,  Fugitives  from  jus- 
tice) — 
Citizens  of  asylum  state,  726 
Fugitives  from  jnstice,  726 
Offenders  against  law  of  asylum 

state,  725-726 
Offenders  against  law  of  state  of 

asylum,  719 
Prisoners,  725-726 
State  statute  including  others  than 
fugitive,  732 
Pleading,  see  supra.  Indictment,  in- 
formation or  complaint 
Political  status  of  foreign  govern- 
ment as  political  question,  725 
Porto    Rico    as   within    extradition 

laws,  724 
Process,  see  infra.  Warrant 
Proofs  required  of  demanding  state 
or  country  — 
Commission  of  criminal  act  by  M- 

cused,  734-740 
Criminal  act,  732-733 
Degree  of  proof,  732-734 
Flight  by  accused,  731 
Fugitive  from  justice,  731 
Good  faith,  740-741 
Identity  of  accused,  735 
International  extradition,  746 
Laws  of  demanding  state  or  coun- 
try, 738 
Presence  of  accused  at  time  of 

committing  offense,  731 
Requisition  papers  as  containing 
all  the  evidence,  733-734 
Release,    see    supra.    Discharge    of 

prisoner 
Requisition   (see  also  supra.  Inter- 
national extradition;  Interstate 
extradition;  Proofs  required  by 
demanding  state  or  country)  — 
Authentication  of  requisition  pa- 
pers, 72&-730 
Authority   to   demand    surrendar 
of  fugitives,  726 
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EXTRADITION  —  continued 
Requisition  —  continued 

Cherokee  cluef  as  executive  wa- 

thority,  727 
Chief  justice  of  District  of  Co- 
lumbia  as  executive  authority, 
727 
Bzeoutive  authority  to  iasae  requi- 
sitions, 726-727 
Form  and   requisites  of  requisi- 
tion   papers,    728-730 
Power  to  compel  governor  to  hon- 
or requisition,  714 
Recital  of  presence  of  accused  at 
time  of  commission  of  offense, 
731 
Sufficiency   of   charge   of   crime, 

734-735 
Sufficiency  of  charge  of  crime  as 
judicial  question,  718 
Rights  of  accused,  see  supra,  Con- 
duct of  proceedings 
Second   application,  751 
States    (see   also    supra.   Interstate 
extradition)  — 
Legislation  as  to  international  ex- 
tradition, 722 
Statute  of  limitations  as  applicable 
V  to  extradition  proceedings,  741 

Telegram  as  authority  for  arrest,  720 
Territoriality   as   affecting   extradi- 
tion, 704r-725 
Territorial  extradition,  723 
Time      for      bringing     extradition 

proceedings,  741 
Treaties    (see  also  supra,   Interna- 
tional extradition)  — 
Merger  of  political  powers  as  af- 
fecting treaties,  724 
Political  crimes  as  within  treaty 
stipulations,  738 
Trial,  see  supra.   Conduct  of  pro- 
ceedings 
United  States  — 
Control  of  interstate  extradition, 

713 
Qovcmment  as  party  to  extradi- 
tion proceedings,  'TIS 
Warrant  (see  also  supra,  Arrest)  — 
•     Contents,  747-750 
Form,  747-749 

Proceedings  after  issuance  of  war- 
rant, 750-751 
Recitals,  747-750 
Who  may  be  extradited,  see  supra, 
Persons  subject  to  extradition 


FACTORS  — 

Accounting  by  factor,  769 
Actions   — 
Damages    for   tmaathorized   sale, 

772 
Dumsges   recoverable    by    factor, 

779 
Defenses  to  action  by  principal, 

771 
Form    of    action    by    principal 

against  factor,  771 
Principal's  right  to  sue  on  eon- 
tracts  made  by  factor,  782 
Recovery  by  principal  of  goods 

taken  from  factor,  784 
Replevin  by  factor,  779 
Right  of  factor  to  sue  in  respect 

of  goods,  778-781 
Trover  by  factor,  779 
Waiving  tort  and  suing  in  assump- 
sit, 786 
Advancements  by  factor,  773-778 
Assignments  — 
A^ignability  of  factor's  lien,  775 
Consignment  to  broker  and  con- 
tract of  sale  distinguished,  756 
Equitable  assignment  of  proceeds 

of  sale,  781 
Factor  distinguished  from  broker, 
755 
Care  required  of  factor,  765 
Collecting  proceeds  of  sale,  769 
Compensation  of  factor:  773-778 
Conversion,  see  infra.  Trover 
Customs,  see  infra.  Usage  and  em- 

tom 
Damages    in    action    by    principal 

against  factor,  772 
Definition,  753 
Del  credere  factors,  754 
Delegation  of  authority,  764 
Dilip^ence   required    of   factor,    765 
Duties   (see  also  infra.  Rights  and 
liabilities  as  between  factor  and 
principal;  Rights  and  liabililiM 
as  to  third  persons)  — 
Accounting  to  principal,  769 
Actions  against  factors,  771-773 
Care  and  diligence,  765 
Collecting  proceeds  of  sale,  769 
Deviation  from  instructions,  767 
Good  faith,  765 

Information  respecting  g^ds,  768 
Insurance  of  goods,  767 
liability  for  price  of  goods  sold, 
770 
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FACTORS  —  continued 

Duties  —  continued 
Obedience  to  instmetions,  76S-767 
Paying  for  proceeds  of  sale,  769 
Remittance,  769 
RepreBentation    of    both    parties, 

765 
Safe  keeping  of  goods,  787 
Sale  of  goods,  768 

Equitable  assignment  of  proceeds  of 
sale,  781 

Expenses  of  factor,  773-778 

Factor's  acts  as  aJSecting  right  to 
pledge,  762-763 

Following  property  or  proceeds,  786 

Good  faith  of  factor,  765 

Information  to  principal  respecting 
goods,  768 

Instructions  — 
Deviation  from  instructions,  767 
Obedience  to  instructions,  766 

Insurance  by  factor,  758,  767 

liabilities,  see  infra,  Rights  and  lia- 
bilities as  between  factor  and  prin- 
cipal; Rights  and  liabilities  as  to 
third  persons 

Lien  of  factor  — 
Assignability,  775 
Enforcement,  777 
Foundation  of  right  to  Hen,  775 
Loss  of  lien,  777 
Possession    requisite    to    support 

lien,  776 
Right  to  lien,  774 
Subjects  of  lien,  774-776 
Waiver,  777 

Obedience  to  instructions,  766 

Payment  over  of  proceeds  of  sale, 
769 

Pledge  by  factor,  761 

Principal,  see  infra,  Rights  and  lia- 
bilities as  between  factor  and 
principal;  Rights  and  liabilities  as 
to  third  persons 

Ratification  of  factor's  acts,  764 

Regulation  of  factors,  757 

Reimbursement  of  factor  for  ex- 
penses and  advancements,  773-778 

Remittance  of  proceeds  of  sale,  769 

Representation  of  buyer  and  seller, 
765 

Rights  and  liabilities  as  between  fac- 
tor and  principal  — 
Advancements  by  factor,  773-778 
Compensation  of  factor,  773-778 
Delegation  of  authority,  764 


FACTORS  —  continued 
Rights    and    liabilities    as    between 
factor  and  principal  —  continued 

Duties  and  liabilities  to  principal, 
765-773 

Expenses  of  factor^  773-778 

Factor's  acts  as  afrecting  ri^t  to 
pledge,  762 

Insurance  by  factor,  758 

Interest  in  goods,  757 

Pledges,  761    ' 

Ratification  of  factor's  acts,  t64 

Reimbursement  of  factor  for  ex- 
penses and  advancem«nt8,  773- 
778 

Sale  of  goods,  758-760 

TiUe  to  goods,  757 

Trust  relationship,  779 

Usage  and  custom  as  to  extent  of 
authority,  763 
Rights  and  liabilities  as  to  third  per- 
sons— 

Action  by  factor  for  priee  of 
goods,  778 

Conversion  of  third  person's  goods 
by  factor,  780 

Equitable  assignment  of  proceeds 
of  sale,  781 

Factor's  rights  and  liabilities,  778-  . 

782 

Foreign  principal,  780 

Personal  responsibility  of  factor 
to  third  persons,  779 

Principal's  liability  as  to  third 
persons,  782-788 

Warranty  by  factor,  779-780 
Sales  — 

Authority  to  sell,  758-760 

Collection  and  remittanee  of  pro- 
ceeds, 769 

Consignment  to  broker  and  eon- 
tract  of  sale  distinguished,  755 

Factor's  duty  to  principal,  768 

Factor's  liability  for  price  of 
goods  sold,  770 

Warranty    by    factor,    760,   779- 
780 
Supercargo  distinguished  from  fa»- 

tor,  756 
Third  persons,  see  supra,  Rights  and 

liabilities  as  to  third  persons 
Trover  — 

Liability  of  factor  for  conversion 
of  goods,  780 

Right  of  factor  to  maintain  trover, 
779 
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FACTORS  —  continued 

Trust  relationship  between  factor 
and  principal,  779 

Usage  and  custom  as  to  factor's  an- 
thority,  763 

Waiving  tort  and  suing  in  assump- 
sit, 786 

Warranty,  see  supra.  Sales 

FAIiSE  mPBXSOmCElTT  •>■ 

Abuse  of  process  disting^oished,  792 

Actions  — 

Damages,  819-823 

Defenses,  824 

Evidence  of  damage,  822 

Form  of  action,  817 

Parties,  818 

Pleading,  819 

Suing  on  officer's  bond,  817 

Acts    constituting    false    imprison- 
ment— 
Arresting  wrong  person,  799 
Beating  prisoner,  798 
Cruelty  to  prisoner,  798 
Detaining  prisoner  for  nnreamn- 

able  time,  798 
Humiliating  prisoner,  798 
Exemption  from  arrest  as  affect- 
ing liability,  800 
Manacling  prisoner,  798 
Searching  female  prisoner,  798 
Unnecessary  severi^,  798 
Wanton  conduct,  798 

Arresting  wrong  person,  709 

Arrest  without  warrant,  800 

Attorney's  liability  for  false  impris- 
onment, 809 

Bailing  prisoner,  802 

Beating  prisoner  as  false  impriwm- 
ment,  798 

Bonds,  see  infra,  Offieen 

Carrier's  right  to  restrain  disorderly 
passenger,  805 

Characte?  in  mitigation  of  damages, 
823 

Charitable  corporationa  as  liable  for 
false  imprisonment,  811 

derk  as  liable  for  iasaing  proeess 
wrongfully,  807 

Compensatory  damages,  820 

Complaining  witness's  liability  for 
false  imprisonment,  807 

Constables,  see  infra.  Officers 

Corporations  as  liabLs  for  false  im- 
prisonment, 811 


FALSE      IMPRISONMENT  —  con- 
tinued 

Criminal  aspect  of  false  imprison- 
ment, 792 

Cruelty  as  false  imprisonment,  798 

Damages,  819-823 

Defense '  of  person  or  property  as 
justification,  805 

Definition,  791 

Detention  of  person,  see  supra,  Acts 
constituting  false  imprisonment 

Elements  of  actionable  wrong  — 
Force,  793 
Malice;  792,  794 
Restraint  of  person,  783 
Want  of  probable  cause,  792 

Evidence,  822 

Exemplary  damages,  821 

Exemption  from  arrest  as  affecting 
liability,  800 

False  as  synonymous  with  nnlawfol, 
791 

Force  as  essential  element,  793-794 

Form  of  action,  817 

Oovernor's  liability  for  aets  in  sup- 
pression of  insurrection,  816 

Grand  jurors  as  liable  for  false  im- 
prisonment, 816 

Humiliating  prisoner  as   false  im- 
prisonment, 798 

Husband's  authority  as  justification, 
804 

Immunity  from  liability  — 
Distinction  between  judges  of  su- 
perior and  inferior  courts,  815 
Oovemor  suppressing  inssirectaon, 

816 
Grand  jurors,  816 
Judges  of  courts  of  general  juris- 
diction, 813 
Judges  of  courts  of  limited  juris- 
diction, 814 
Mayor  of  city,  816 
Quasi  judicial  officers,  816 

Imprisonment,  see  supra.  Acts  con- 
stituting false  imprisonment 

Insanity  requiring  restraint  as  justi- 
fication, 804 

Judges,  see  infra.  Judicial  officers 

Judicial  officers  (see  also  supra.  Im- 
munity from  liability)  — 
Clerk's  liabUity,  807 
Immunity  from  liability,  813-817 
Magistrate's  liability,  807 
Mayor  of  city  as  judicial  officer, 
807 
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FALSE      IMPRISONMENT  —  eon- 
tinued 
Jn8ti6eatioii  — 
Burden  of  proof,  801 
Carrier  restraining  disorderly  pas- 
senger, 805 
Defense  of  person   or  property, 

805 
Execution  of  legal  process,  795- 

800 
Husband's   authority   over  wife's 

person,  804 
Insanity    necessitating    restraint, 

804 
Legislative  anthority,  804 
Mi^tary  authority,  802 
Officer  acting  under  legal  process, 

795 
Parent's  right  to  control  ehfld,  804 
Process   issued   without   jurisdic- 
tion, 796 
Proof  of  justification,  801 
School  teacher's  authority,  804 
L^^lative  authority  for  making  ar- 
rest, 804 
Liability,  see  infra.  Persons  liable 

for  false  imprisonment 
Magistrate,  see  supra,  Judicial  ofB- 

cers 
Malice  as  gist  of  false  imprisonment, 

792 
Malicious  prosecution  distinguished, 

791 
Mayor's  liability  for  official  acts,  816 
Measure  of  damages,  819 
Military  anthority  for  making  arrest, 

802-804 
Mistake  as  to  identity  of  person,  799 
Miti°:ation  of  damages,  823 
Municipal  corporations  as  liable  for 

false  imprisonment,  811 
Officers   (see  also  supra.  Immunity 
from    liability;     Judicial     offi- 
cers— 
Assistant    as   liable   for   officer's 

acts,  805 
Clerk's  liability  for  issuing  process 

wrongfully,  807 
Command   of   officer  as   affecting 

liability,  806 
Duty    to    bring    prisoner    before 

magistrate,  801-802 
Justification  under  legal   process, 

795-800 

Knowledge    of    irregularities    of 
process,  797 


FALSE      IMPRISONMENT  — 
tinued 

Officers  —  continued 
Magistrate's  liability,  807 
Orders  of  superior  officers  in  miti- 
gation of  damages,  823 
Tax  assessor's  liability  for  issuing 
wrongful  warrant,  807 

Orders  of  superior  officers  in  miti- 
gation of  damages,  823 

Parent's  anthority  as  justification, 
804 

Parties  to  actions,  818 

Partnership  as  liable  for  false  im- 
prisonment, 812 

Persons  liable  for  false  imprison- 
ment (see  also  supra,  Immunity 
from  liability;  Judicial  officers; 
Officers)  — 
Assistant  of  officer,  805 
Attorney  of  plaintiff,  809 
Charitable  corporations,  811 
Command  of  officer  as  affecting 

liability,  806 
Complaining  witness,  807       / 
Corporations,  811 
Magistrate  issuing  process,  807 
Municipal  corporations,  811 
Partnerships,  812 
Plaintiff  in  proceeding  for  arrest, 

807 
Principal's   liability   for   acts   of 
agent,  810 

Plaintiff's    liability    for    false    im- 
prisonment, 807 

Pleading,  819 

Privilege   from   arrest   as   affecting 
liability,  800 

Process  (see  also  infra.  Warrant)  — 
Irregularities  in  process,  795 
Jurisdiction  to  issue  process,  796 
Justification  for  detention  of  per- 
.  son,  795 

Legality  of  process,  795 
Officer's  personal  knowledge  of  ir- 
regularities, 797 
Return  according  to  law,  798 
Service  in   compliance  with  law, 
708 

Public  officers,  see  supra.  Officers 

Punitive  damages,  821 

Reputation   in   mitigation   of  dam- 
ages, 823 

Restraint  of  person  as  essential  de- 
ment, 793-794 
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FALSE      IMPRISONMENT  —  con- 
tinued 
School  teacher's  authority  u  justi- 
fication, 804 
Sheriffs,  see  supra,  Officers 
Threats  affecting  restraint  of  person, 

794 
Vindictive  damages,  821 
Want  of  probable  canse,  792 
Wanton  conduct  as  false  imprison- 
ment, 798 
Warrant    (see    also    supra.    Proc- 
ess) — 
Arresting    wrong    person    under 

warrant,  799 
Identification    of   person    named, 

799 
Justification  for  arrest,  795-800 
Necessity  for  making  arrest,  800 
Tax  warrants  issued  wrongfully, 
807 

falsi:  pretenses  — 

Ability  to  detect  falsity  of  pretense, 

834 
Action  induced  by  pretense,  836 
Acts  constituting  offense,  see  infra. 

Means  of  committing  offense 
Actual  deception  as  essential,  836 
Admissions  and  declarations,  866 
Age  as  subject  of  false  representa- 
tion, 845 
Agency  as  subject  of  false  represen- 
tation, 847 
Agent  in  possession  as  owner,  861 
Amendment  of  indictment,  863 
Attempt  to  commit  offense,  855 
Bailee  in  possession  as  owner,  861 
Bill  of  sale  obtained  by  false  pie- 
tenses,  840-841 
Bills  and  notes  — 
Bills  obtained  by  false  pretenses, 

840 
Validity  as  subject  of  representa- 
tion, 852 
Board  and  lodging  obtained  by  false 

pretenses,  841 
Bunco  steering,  839 
Burden  of  proof,  864 
Carrier  as  agent  of  consignee,  854 
Chattel  mortgage  obtained  by  false 

pretenses,  840-841 
Cheats   as   synonymous   with   falqe 

pretenses,  827 
Chose  in  action  as  subject  of  repre- 
sentation, 852-856 


FALSE  PRETENSES  — contmuad 

Circumstantial  evidence  as  to  intent 
to  defraud,  865 

Common-law  offense,  828 

Condition  as  subject  of  representa- 
tion, 851 

Conduct    amounting   to   false   pre- 
tenses, 838 

Confessions,  866 

Confidence  game  as  false  pretense, 
839 

Construction  of  statutes,  829 

Consummation   as    fixing   place   of 
crime,  854 

Corporation  as  person,  831 

Corpus  delicti  as  provable  by  con- 
fession, 866 

Credit  as  subject  of  representation, 
848 

Creditor  obtaining  payment  of  debt, 
844 

Declarations,  866 

Defenses,  855 

Definitions,  827 

Delivery  to  carrier  as  delivery  to  de- 
fendant, 854 

Distinctions)  828 

Distress  as  subject  of  representation, 
849 

Elements  of  offense  (see  also  infra, 
Indictment      or      information ; 
Means   of  committing   offense; 
Pretense;  Property  or  thing  ob- 
tained) — 
Deceived  person,  831 
Deceiver,  830 
Inducement  to  action,  862 
Injury,  843-844 
Intent,  837 
Means  used,  838-840 
Parties,  830 

Parting  with  ownership  of  prop- 
erty, 862 
Pretense,  831-837 
Property  obtained,  840 
Reliance  on  pretenses,  862 
Thing  obtained,  840-842 
Transfer  of  property,  842,  861- 
862 

Embezzlement  distinguished,  828 

Evidence  — 

Admissions,  866 

Belief  that   representations  were 

true,  865 
Books  and  papers,  864 
Burden  of  proof,  864 
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FALSE  PRETENSES  —  continwd 
Evidence  —  continued 

Cirenmatances  generally,  8S4-865 

Confessions,  866 

Gorpns  delicti  as  provable  by  eon- 
fession,  866 

Declarations,  868 

Insolvency  of  defendant,  868 

Intent  to  defraud,  865 

Other  false  representations,  887- 
868 

Other  transactions,  864 

Pecnniary  conditions  of  defend- 
ant, 868 

Presumption  of  intent  to  defrand, 
863 

Self-incrimination,  864 

Value  of  property  involved,  864- 
865 
Expression  of  opinion  as  pretense, 

832 
False  personation  as  false  pretense, 

839 
Falsity  of  pretense,  833 
Forgery  distinguished,  828 
Fraudulent  intent  as  element  of  of- 
fense, 837 
Impersonation  as  false  pretense,  839 
Incumbrances  on  property  as  subject 

of  representation,  850 
Indictment  and  information  — 

Ag^nt  in  possession  as  owner,  861 

Amendment,  863 

Averment  of  material  elements  of 
offense,  857 

Bailee  in  possession  as  owner,  881 

Belief  that  false  pretense  was  true, 
862 

Certainty  in  charg^ing  ofFense,  857 

Corporation  as  person  defraaded, 
858 

Delivery  of  property  to  defendant, 
862 

Description  of  character  or  ca- 
pacity of  defendant,  858 

Fraudulent  character  of  represen- 
tations, 859 

Intent  to  defraud,  858,  859 

Knowledge  of  falsity,  859 

Language  of  stiitate,  857 

Means  of  committing  offense,  859- 
860 

Naming  person  defrauded,  858 

Ownership  of  property,  861 

Ownership  of  thing  obtained,  861 


FALSE  PRETENSES  —  continued 
Indictment  and  information  —  con- 
tinued 

Parting  with  ownership  of  prop- 
erty, 862 

Place  of  commission   of  offense, 
862 

Pretense  as  subject  of  averment, 
658 

Property  or  thing  obtained,  860 

Relation  of  parties,  862 

Scienter  to  be  alleged,  857 

Setting  out  writings,  859-860 

Thing  obtained,  860 

Transfer  to  defendant,  861-862 

Value  of  thing  obtained,  861 

Variance,  863 

Written    instrument   aa   basis   of 
indictment,  859-860 
Inducement  of  action  by  pretense, 

836 
Inference  of  intent  to  defraud,  865 
Injuries  as  element  of  offense,  843- 

844 
Insolvency  of  defendant,  868 
Instructions,  856 
Intent  as  element  of  offense,  837 
Intent  to  defraud  — 

Averment  in  indictment,  859 

Circumstantial  evidence,  865 

Evidence,  865 

Inference  or  false  representations, 
865 
Knowledge  of  falsity  of  pretense, 

859 
Larceny  distinguished,  828 
Letter  as  false  pretense  at  place  of 

mailing,  855 
Loss  by  deceived  person,  843 
Mailing  letters  or  instruments  as  fix- 
ing place  of  crime,  855 
Means  of  committing  offense  — 

Acts,  838 

Averment  in  indictment,  859-860 

Bunco  steering,  839 

Conduct,  838 

Confidence  game,  839 

Creditor    obtaining    payment    of 
debt,  844 

Deceiver's  right  to  property,  844 

False  personation,  839 

Obtaining  one's  own  property,  844 

Words  or  conduct,  838 
Membership  in  society  as  subject  of 

representation,  847 
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FALSE  PRETENSES  — co«(»nMed 
Money  as  subject  of  falae  pretenses, 

861 
Name  as  person  of  false  repreoents- 

tion,  8& 
Notes  obtained  by  false  pretenses, 

840 
Obtaining  thing  of  valae,  see  infra. 

Property  or  thing  obtained 
Occupation  as  subject  of  representa- 
tion, 846 
OfScial  capacity  aa  subject  of  repre- 
sentation, 847 
Opinion  expressed  as  pretense,  832 
Ownership  of  property  aa  aubjeet 

of  representation,  849 
Ownership  to  be  stated  in  indiet- 

ment,  861 
Pecuniary  conditions  of  defendant, 

868 
Person   as   including   eorporations, 

831 
Place  of  commission  of  offense,  862 
Place  of  crime,  854-855 
Plausibility  of  pretense,  833 
,    Poverty  as  subject  of  representation, 

849 
Presumption  of  intent  to  defraud, 

865 
Pretense  (see  also  infra,  Represen- 
tations   as    to   particular   sub- 
jects— 

Ability  to  detect  falsity,  834 

Action  induced  by  pretense,  836 

Actual  deception,  835 

Actual  falsity,  833 

Averment  in  indictment,  858 

Deception,  835 

Expression  of  opinion,  832 

Facts  in  past  or  present,  858 

Falsity,  833 

Futurity  of  subject,  858 

Inducement  of  action,  836 

Partial  falsity,  858-859 

Plausibility,  833 

Reliance  on  pretense,  862 

Representation  of  fact,  831 
Principal     and    agent,    see    supra, 

Agents 
Procedure    (see  also  supra.  Indict- 
ment and  information;  Prosecu- 
tions) — 

Venue,  854 
Property  or  thing  obtained  — 

Agent  in  possession  as  owner,  861 

Bailee  in  possession  as  owner,  861 


FALSE  PRETENSES  — conttniwrf 
Property  or  thing  obtained- 
tinutd 

Bill  of  sale,  840-841 

Bills  and  notes,  840 

Board  and  lodging,  841 
.     Chattel  mortgn^,  840-841 

Description  in  indictment,  880 

Hotel  accommodations,  841 

Money,  861 

Ownership  to  be  stated  in  indiat- 
ment,  861 

Real  property,  9il 

Securities,  840 

Signature  to  eontraet,  8€L 

"Valuable  thing,"  840 
Prosecutions  — 

Defenses,  855 

Evidence,  864-869 

Indictment  or  information,  8S7- 
864 

Instructions,  856 

Parties,  858 

Punishment,  857 
Prosecutor's  ill^^al  intent  am  defenae, 

856 
Ponishmeiit,  857 
Quality  as  subject  of  repreeentatum, 

851 
Real  property  obtained  by  false  pre- 
tenses, 841 
Representations  aa  to  partieolar  aub- 
jects — 

Age,  845 

Agency,  847 

Bachelorhood,  845 

Condition  of  person,  845 

C(mdition  of  things,  851 

Credit,  848 

Distress,  849 

Incumbrances  on  property,  850 

Membership  of  society,  847 

Money,  851 

Name,  845 

Occupation,  846 

Official  capacity,  847 

Ownership  of  prop«rty,  648 

Poverty,  849 

Quality,  851 

Residence,  846 

Solvency,  848 

Validity  of  check  or  chose  in  ••• 
tion,  852-856 

Value,  851 
Residence  as  subject  of  false  repre- 
sentation, 846 
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FALSE  PEETBNSBS  —  continued 

Rights  of  accused,  see  infra,  Self- 
inciimitiation 

Scienter  to  be  laid  in  indictment,  857 

Securities   obtained    by   false   pre- 
tenses, 840 

Self-incrimination,  864 
Signature  obtained  by  false  pre- 
tenses, 841 

Solvency  as  subject  of  representa- 
tion, 848 

Statutes  — 
Construction,  829 
Modification  of  common  law,  829 

Thing  obtained,  see  supra.  Property 
or  thing  obtained 

Transfer  of  property  — 
Delivery  to  agent  or  carrier,  843 
Necessity  of  transfer,  842 

Value  (see  also  supra,  Property  or 
thiug  obtained)  — 
Averment  in  indictment,  861 
Evidence    of    value    as    relevant, 

864-865 
Representations  as  to  value,  851 

Variance,  863 

Venue,  854 

Victim's  illegal  purpose  as  defense, 
855 

Words  as  constituting  false  preten- 
ses, 838 

FENCES  — 

Animals    (see  also  infra,  Railroad 
fences) — 
Barbed  wire  fence  injuring  ani- 
mals, 875 
Cattle  guards  on  railroads,  893- 

894 
Escape  on   unfenced   land  along 

highway,  874 
Fencing  in,  873 
Fencing  out,  874 
Injuries  from  barbed  wire  fences, 

875-876 
Railroad  fences  to  protect  animals, 
901-906 
Barbed  wire  fence  as  nuisance,  875 
Boundary    fences,    see    infra,   Par- 
tition fences 
Breach   of   agreement   to   maintain 

partition  fences,  881 
Carriers,  see  infra,  Railroad  fences 
Cattle  guards,  807-898 
Children    as   protected   by  railroad 
fence  laws,  908 


FENCES  —  cotttinued 
Constitutionality   of  railroad  team 

laws,  890-892 
Contracts  — 

Agreement  between  railroad  and 
adjacent  owner,  901 

Fencing  railroad  tracks,  893 

Maintenance  of  partition   fenees, 
881-883 
Contribution    to    cost   of   partition 

fences,  888-890 
Covenants    to     maintain     partition 

fence  as  running  with  land,  882 
Deed  as  evidence  of  agreement  to 

maintain  partition  fence,  882 
Definition,  872 

Destruction  of  fences,  see  infra.  In- 
juring or  removing  fences 
Ditch  as  fence,  873 
Division  fences,  see  infra.  Partition 

fences 
Duty  to  maintain  fences,  see  infra, 

Erection  and  maintenance 
Enclosed  lands,  see  infra,  Partition 

fences;  Railroad  fences 
Erection  and  maintenance  (see  also 
infra,  Spite  fences)  — 

Common-law    rule    as    to    land- 
owner's duty,  873 

Duty  to  enclose  land,  873 

Encroaching  fences,  877 

Private  road  as  subject  of  enclo- 
sure, 873 

Right  to  leave  land  unfenced,  873 

Statutory  regulations,  874-875 

SuHicieney  of  fences,  876 

Watercourse  crossed  by  fence,  873 
Evidence  of  agreement  to  maintain 

partition  fence,  882 
Expense    of   maintaining   partitioa 

fences,  888-890 
Hedge  as  fence,  873 
Height  of  fences  — 

Spite  fences,  877 

Statutory  regulation,  876-877 
Highways,  see  infra,  Roads 
Improved  lands,  see  infra,  Partition 

fences;  Railroad  fences 
Injuring  or  removing  fences  — 

Landowner's     right     to     remove 
fence,  909 

Partition  fences,  909 

Remedies  for  wrongful  acts,  910 
"Lawful  fence,"  876-877 
License  to  join  fences  on  adjoining 

land,  881 
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FENCES  —  continued 
Ldgbt  and  air  obstrneted  by  fences, 

877-879 
Maintenance  of  fences,  see  sapn. 

Erection  and  maintenance 
tfalicious    obstraction    of   view   by 

fences,  877-879 
Nnisances    (see    also    infra,    Spite 

fences)  — 
Barbed  wire  fences,  875 
Obstruction  of  view  by  fences,  877- 

879 
Ownership  of  fences,  see  infra,  Prop- 
erty in  fences 
Parol  evidence  of  agreement  to  main- 
tain partition  fence,  882 
Partition  fences  — 
Agreement  to  maintain,  881-883 
Breach  of  ag^reement  to  maintain, 

881 
Contracts  as  to  maintenance,  881- 

883 
Contribution    between    adjoining 

landowners,  883-890 
Cost  of  maintenance,  888-890 
Covenants  running  with  land,  882 
Deed  as  evidence  of  agreemoit  to 

maintain,  882 
Definition,  879 
Destruction  of  fenee,  909 
Duty  as  to  maintenance  imposed 

by  statute,  883 
Duty  to  maintain  at  common  law, 

880 
Enclosed  land  as  within  statutory 

provisions,  884-885 
Enforcement  of  duty  to  maintain, 

884-885 
Expense  of  maintenance,  888-890 
Improved  land  as  within  statutory 

provisions,  884-885 
Injury  or  removal,  909 
License  to  join  fences  on  adjoin- 
ing land,  881 
Location  of  partition  fences,  885 
Parol   evidence  of  agreement   to 

maintain,  882 
Prescriptive  duty  to  maintain,  880 
Proceedings  under  statute,   886- 

888 
Removal  of  fence,  909 
Statutory  regulations,  883-890 
Unimproved  land,  884 
Viewer's  powers  and  duties  as  to 

location,  885-886 
Worm  fences  as  encroachment,  886 


FENCES  —  continued 
Police  power  to  prohibit  spite  fences, 

878 
Property  in  fences  (see  also  supray 

Injuring  or  removing  fences)  — 
Compelling    removal    as    taking 

private  property,  873 
Location   as   determining   owner- 
ship, 879 
Railroad  fences  — 
Agreement  with  adjacent  owner, 

901 
Animals  as  subject  to  protection, 

901-906 
Care  in  maintenance  of  fence,  894 
Cattle  guards,  893-894,  897-898 
Children  as  affected  by  fence  laws, 

908 
Common-law  duty  to  fence  tracks, 

890 
Constitutionality   of   fence   laws, 

890-892 
Contractual    obligation    to   fence 

tracks,  893 
Contributory    negligence    in    in- 
juries to  animals,  905 
Duty  to  fenee  tracks,  890 
Employees  as  protected  by  fenee 

laws,  906 
Gates  to  be  kept  closed,  895 
Improved  and  enclosed  lands,  898 
Insurer  as  to  condition  of  fence, 

894 
Lessee  as  assuming  duty  to  fence 

track,  892 
licensee  as  assuming  duty  to  fenee 

track,  892 
Passengers  as  protected  by  fonoe 

laws,  907 
Persons  as  subject  to  protection, 

906-909 
Places  to  be  fenced,  896-901 
Protection  of  animals,  901-906 
Protection  of  persons,  906-909 
Public    convenience    affected    by 

fences,  896 
Purpose  of  f  enoe  laws,  901-909 
Repair  of  fences,  894 
Station  grounds  and  depot  as  r»- 

quiring  fences,  899-001 
Statutory   duty   to   fence   tracks, 

890 
Tracks   in    streets    or    highways 

896-897 
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FENCES  —  continued 
Railroad  fences  —  continued 

Trespassers  as  affected  by  fence 
laws,  907-908 
Removal  of  fences,  see  supra,  Injur- 
ing or  removing  fences 
Right   to   erect   fences,   see   supra, 

Erection  and  maintenance 
Roads  — 
Animals    escaping    on    onfeneed 

land  along  highways,  874 
Enclosure  of  private  road,  873 
Spite  fences  — 
Common-law  rights  of  landowner, 

877 
Injunction    to    restrain    erection, 

877-878 
Motive  as  characterizing  structure, 

878 
Police  power  to  prohibit,  878 
Statutory  regulation,  878 
Statutory  regulation  of  fences,  878 
Stream  as  fence,  873 
Sufficiency  of  fences,  876-877 
Unimproved  lands,  see  supra,  Par- 
tition fences 
Viewers,  see  supra,  Partition  fences 
Wall  as  fence,  873 
Waters  — 

Definition  of  fence  as  including 

water,  873 
Fence  across  stream,  873 
Ways,  see  supra,  Roads 

TXTRBIES  — 

Action  for  infringement  of  firanehise, 

935 
Adverse  user  as  establishing  ferry, 

916 
Amusement  place  conducted  by  ferry 

company,  930 
Appeal     from     order     establishing 

ferry,  916 
Application  for  franchise,  920 
Assignment  of  franchise,  927 
Bond  for  performance  of  duties,  929 
Bridges  — 

Election  to  build  bridge  in  lieu 
of  ferry,  930 

Ferry  distinguished,  914 

Infringement  of  ferry  franchise, 
925 

Injunction    against    bridge    near 
ferry,  925 
Cables  interfering   with  navig;ation, 

922 


FERRIES  —  continued 
Carriers    (see  also   infra,   Liability 
for  injuries  to  persons  or  prop- 
erty)— 
Amusement   place   oondneted   by 

ferry  company,  930 
Ferryman  as  common  carrier,  931 
Collateral  attack  on  franchise,  936 
Contributory  negligence  of  persona 

injured,  934 
Conveyances  for  passengers,  928 
Definition,  913 
Delegation    of   power   to    establish 

ferries,  915 
Descendible  quality  of  franchise,  927 
Dower  in  ferry  franchise,  926-927 
Eminent  domain  — 

Condemnation  as  termination  of 

franchise,  930 
Franchise  as  subject  to  condemna- 
tion, 926-927 
Interference  with  boom  on  navi- 
gable water,  921-022 
Luidings  acquired  by  condonna- 
tion,  921 
Equipment,  see  infra,  Operation  of 

ferries 
Establishment  of  ferries   (see  also 
infra.  Franchise;  License)  — 
Adverse  user,  916 
Delegation  of  power,  915 
Interstate  ferries,  918 
Judicial  power,  915-916 
Legislative  control,  915 
License  as  essential,  914 
Navigation  as  including  right  to 

operate  ferry,  915 
Power  to  establish,  914 
Prescription,  914-915,  916 
Private  ferries,  917 
Ezclusiveness  of  franchise,  923-925 
Execution  — 
Ferry  boat  as  subject  to  sale  under 

execution,  930 
Franchise  as  subject  to  sale  under 
execution,  927 
Execution  sale  of  franchise,  927 
Facilities,  see  infra,  Operatim   of 

ferries 
Francliise  (see  also  infra,  Infring»- 
ment  of  franchise;  License)  — 
Application  for  grant,  920 
Assignment,  927 
Collateral  attack,  936 
Contractual  obligation,  924 
Dower  right   in  franchises,  926* 
927 
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FERRIES  —  continued 
Francbise  -^  continued 
Daration  of  grant,  920 
fizclusiveness,  923-925 
Ejcecution  sale,  927 
"Ferry"  as  denotiug  franchise,  914 
Forfeiture  for  noncompliance  with 

regulations,  929 
Form  of  grant,  920 
Orant  as  essential,  914-917 
Heritable  quality,  927 
Incorporeal  hereditaments,  926 
Infringement   of  franchise,   923- 

926 
Injunction    againftt   infringement, 

935 
Legislative  control,  919-920 
Manner  of  granting,  919-920 
Monopoly  as  essential  element,  924 
Occupation  of  navigable  waters, 

921 
Personal  trust  or  property  right, 

926-927 
Persons  entitled  to  grant,  920 
Private    statutes    granting    fran- 
chise, 920 
Property  rights  in  franchise,  926 
Remedies  for  violation,  935 
Revocation,  930 
Right  to  keep  ferry  as  franchise, 

914 
Riparian  owner  as  entitled  to  pref- 
erence, 920 
Statutory  regulation  of  grant,  920 
Termination,  930 
Term  of  years,  920 
Transfer,  927 
Grant  as  essential   to  existence  of 

ferry,  914-917 
Highways  — 
Public  way  as  highway,  913-914 
Use   of   public  road   as   landing, 
921 
Incorporeal  hereditaments,  926 
Infringement  of  franchise  — 
Bridge  as  infringement,  925 
Ezclusiveness  of  franchises  gen- 
erally, 923-925 
Injunction    against   infringement 

of  ferry  franchise,  925 
Private  ferry  as  infringement,  925 
Inheritable  quality  of  franchise,  927 
Injunction  against  infringement  of 

franchise,  935 
Interstate  ferries  — 
Establishment,  918 
Regulation,  919 


FERRIES  -^  continued 
Landings,  920-921 
Legislative  power,  see  snpra.  Estab- 
lishment of  ferries 
Lessee's  liability  in  operating  ferry, 

932 
Levy  and  seizure,  see  supra,  Execu- 
tions 
liability  for  injuries  to  persons  or 
property  — 
Common  carrier's  liability,  931 
Condition  of  appliances  and  equip- 
ment 
Contributory   negligence,  934 
Defective   appliances   and   equip- 
ment, 933 
Educational  corporation  operating 

ferry,  931 
Injury  to  passengers,  932 
Insurer  of  goods  carried,  931 
Lessee's  liability,  932 
Municipal  liability,  931 
Passengers  injured,  932 
Private  ferryman  as  common  ear- 
ner, 931 
Property  injured  in   transporta- 
tion, 933 
Rules  for  protection  of  passengers 
and  property,  932 
license     (see    also    supra,    Fran- 
chise)— 
Ferry  on  navigable  waters,  915 
Judicial  review  of  grant,  916 
Necessity,  914 
Maintenance,  see  supra,  Establish- 
ment of  ferries;  infra.  Operation 
of  ferries 
Monopoly   as   essential   dement  of 

ferry  franchise,  924 
Municipal  corporations  — 
LiabUities  in  operating  ferry,  931 
Pleading  authority  to  operate  fer- 
ry, 936 
Power  to  maintain  ferry,  916 
Navigation    as    including   right   to 

operate  ferry,  915 
Negligence,  see  supra,  liability  for 

injuries  to  persons  or  prop^y 
Nonuser  as  ground  of  revocation, 

930 
Operation  of  ferries  (see  also  supra, 
Liability  for  injuries  to  persons 
or  property)  — 
Accommodations   for  all   jmssen- 

gers,  928 
Adoption  of  improvements,  928 
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FKRRIES  —  continued 
Operation  of  ferries  —  continued 
Appliances  and  equipment,  927- 

928,  933 
Bond  for  performance  of  duties, 

929 
Bridge  in  lieu  of  ferry,  930 
Cables    interfering    with    naviga- 
tion, 922 
Competent  operatives,  927 
Employment  of  third  persons  to 

furnish  facilities,  929-930 
Entrances  and  exite,  928 
Equipment,  927 

Forfeiture  of  francliise  for  non- 
compliance    with     regulations, 
929 
Maintenance  of  .service,  928 
Penalties  for  noncompliance  with 

regulations,  929 
Safety  of  passengers,  928 
Statutory  regulation,  927 
Conveyances  for  passengers,  928 
Injuries  to  passengers,  932 
Penalties     recoverable     by     pas- 
sengers, 929 
Rules  for  protection  of  passengers, 

932 
Safety  in  transportation,  928 
Penalties    for    noncompliance    with 

regulations,  929 
Personal  injuries,  see  supra,  Liabil- 
ity for  injury  to  persons  or  prop- 
erty 
Persons  entitled  to  obtain  franchise, 

920 
Power  to  establish  ferries,  see  supra. 

Establishment  of  ferries 
Prescription  — 
Lfuidings   acquired    by    prescrip- 
tion, 921 
Maintenance  of  ferry,  914-915 
Presumptions,  916-917,  936 
Private  ferries,  917,  925 
Property  rights  in  franchise,  926 
Property  injured  in  transportation, 

933 
Public   resort    conducted    by    ferry 

company,  930 
Quo     warranto     against     operating 

without  license,  935 
Railroads  required  to  operate  fer- 
ries, 929 
Regulation  of  ferries   (see  also  su- 
pra, Operation  of  ferries)  — 
Legislative  control,  915 


FERRIES  —  continued 

Regulation  of  ferries  —  continued 
Power  to  regulate,  919 
Tolls  as  subject  to  regulation,  922 

Remedies  for  violation  of  franchise, 
935 

Revocation  of  franchise,  929-930 

Riparian  owner  as  entitled  to  fran- 
chise, 920 

Rules  for  protection  of  passengers 
and  property,  932 

Tax  on  ferry  as  interference  with 
interstate  commerce,  918 

Ticket  collectpr's  authority,  922 

ToUs,  922 

Transfer  of  franchise,  927 

FIRES  — 

Absolute  liability  of  railroads,  see 
infra,  Statutory  liability  of  rail- 
roads 

Actions   (see  also  infra,  Evidence; 
infra.  Railroad  fires)  — 
Assignability  of  cause  of  action, 

952 
Damages,  959-961 
Indivisibility  of  cause  of  action, 

952 
Insurance  as  affecting  right  of  a«- 

tion,  953 
Parties,  952 
Pleading,  954 

Adjoining  owners,  see  infra.  Rail- 
road fires 

Admissions  and  declarations  — 
Declarations  of  workmen,  957 
Railroad  fires,  994 

Agency,  see  infra,  Principal  and 
agent 

Appeal  and  error,  rulings  on  evi- 
dence, 957 

Appliances  to  prevent  fire,  956 

Assignment  of  cause  of  action  for 
injury  by  fire,  952 

Burden  of  proof,  shifting  of  burden, 
955.  990 

Canadian  government  liable  for  fires 
on  government  railway,  981 

Care    (see   also   infra.    Negligence; 
Railroad  fires)  — 
Measure  of  care  required  in  set- 
ting out  fires,  943 

Causal  connection,  see  infra,  Proxi- 
mate  cause 

Children's  acts  ns  imposing  liability 
on  parent,  943 
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FIBES  —  continued 
Common  law  liability  for  aeeidental 

fin,  940 
CommunicatioB   of   &n   as   raising 
presmnption  of  negligence,  987- 
993 
Conenrrence  of  eanses,  971 
Condition  of  property  as  contribut- 
ing to  injury  by  fire,  973 
Constitutionality  of  laws  imposing 
absolute  liability  of  railroads,  979 
Contributory    negligence    (see    also 
infra,  Negligence)  — 
Burden  oft  proof,  956 
Failure      to      protect      property 

against  seen  danger,  976 
Interference  with  extinguishment 

of  fire,  1012 
Railroad  fires,  972-977 
Statutory  liability  of  railroads  as 
affected  by  contributory  negli- 
gence,  983 
Criminal  liability  for  fires,  951-952 
Damages  — 

Elements  of  damage,  959 
Market  value  as  evidence  of  dam- 
age, 960 
Measure  of  damages,  959 
Mitigation  of  damages,  960 
Railroad  fires,  1000-1003 
Degree  of  care,  see  infra.  Railroad 

fires 
Diligence    (see    also    infra,    Negli- 
gence) — 
Measure  -  of  diligence  required  in 
setting  out  fires,  943 
Engines,  see  infra.  Railroad  fires 
Evidence    (see    also    infra.    Expert 
and  opinion  evidence;  Railroad 
fires)  —  * 

Admissibility,  957 
Burden  of  proof,  955 
;     Burden  of  proof  in  action  against 
railroad,  986 
Declarations  of  workmen,  957 
Defective  appliances,  957-958 
Expert  evidence  regarding  fires, 

957 
Harmless  error  in  rulings  on  evi- 

denoe,  957 
Presumption,  055 
Presumption  as  to  liability  of  rail- 
road, 986-993 
Res  gests,  957 
Hea  ipsa  loquitur,  950 

K.  C.  L.  Vol.  XI.— 78. 


FIRES  —  continued 
Evidence  —  continued  ' 

Secondary  evidence  as  to  railroad 

fires,  994 
Weight  of  evidence,  957 
Expert  and  opinion  evidence  — 
Cause  of  Are,  957  , 

Proper  time  to  bum  fallow,  957 
Railroad  fires,  994 
Extinguishment  of  fires,  see  infra, 
Interference  with  exting^uishment 
of  fires 
Forest  fires,  951 
Independent  eontracton  setting  out 

fire,  943     * 
Independent  eflScient  causes,  see  in- 
fra. Proximate  cause 
Inflammable  materials  (see  also  in- 
fra, Railroad  fires)  — 
Proximate  cause,  949 
Instructions,  1008-1010 
Insurance  — 
Railroad  ajs  having  insurable  inter- 
est in  adjoining  property,  985 
Rierht  of  action  as  affected  by  in- 
surance, 953 
Interference  with  extinguishment  of 
fires  — 
Active    or    passive    interference, 

1012 
Contributory  negligence  as  affect- 
ing liability,  1012 
Operation  of  railroads  and  street 

railways,  1010 
Passive  interference,  1012 
Pleading,  1010 

Proximate  cause  of  injury,  1010 
Railroad     property     obstructing 

firemen,  1010 
Street  railway  property  obstruct- 
ing firemen,  1010 
Jurisdiction  in  actions  against  rail- 
roads, 1003 
Jury  — 

Negligence  as  question  for  jury, 

942 
Province  of  jury,  958 
Location  of  property. as  contribut- 
ing to  injury  by  fire,  973 
Locomotives,  see  infra,  Railroad  fires 
Manufacturer's  duty  to  use  proper 

appliances,  956 
Market  value  as  evidence  of  dam- 
age, 960 
Master  and  servant  — 
Liability  for  servant's  acts,  942 
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FIBES  —  continued 
Kaster  and  servant  —  continued 

Negligence  of  servant  impntable 
to  master,  977 

Mortgagor's  right  to  sae  for  fiie 
damage,  952 
Natural  forces  as  independent  effi- 
cient canse,  948 
Negligence  (see  also  supra,  Contrib- 
utory negligenea;  infra,  Prozi- 
mate  cause)  — 

Basis  of  liability,  940 

Borden  of  proof,  986 

Care  required  in  setting  out  fires, 
943-945 

Communication  of  fir«  as  evidence 
of  negligence,  987-993 

Contiibutory  negligeaoe,  950 

Contributory  negligence  as  to  rafl- 
road  fires,  972-977 

Extinguishment  of  fire,  962 

Interference  with  eztingniiahment 
of  fire,  1010-1013 

Presumptions,  955,  986-993 

Proof  of  negligence  causing  rail- 
road fire,  98 

Proof  required,  955-956 

Trespasser's  liability  regardless  of 
negligence,  942 

Question  for  jury,  942 

Railroad  fires,  961 

RaUroad  fires  as  prima  facie  evi- 
dence of  negligence,  981 

Res  ipsa  loquitur,  956 

Statutory  liability  of  railroads  ir- 
respective of  negligence,  978- 
986 

Violation   of  law   as   negligence, 
970 
Oil  escaping  as  proximate  cause,  949 
Parent's  liability  for  act  of  diild, 

943 
Parties  — 

Action  against  railroads,  1004 

Mortgagor's  right  to  sue,  952 
Penalties  for  causing  fires,  951-952 
Personal  injuries  — 

Attempting  to  protect  property 
from  fire,  949 

Contributory  negligence,  050 
Pleading  — 

Actions  against  railroads,  1005 

Actions  for  injuries  caused  by 
fire,  954 


FIRES  — OOMttNUMl 

Pleading  —  continued 

Interference  with  extingnishmeBt 
of  fires,  1010-1013 

Variance,  1006 
Prairie  fires  — 

Precautions  to  prevent  injny, 
956 

Statutory  liability,  951 
Presumptions  — 

Nef^U^ce,  955 

Shiftmg  burden  of  proof,  900 
Principal  and  agent  — 

Liability  for  agent'j  acts,  942 

Railroad  as  liable  for  agent's  acts, 
963 
Province  of  court  and  jury,  1007 
Proximate  cause  — 

Application  of  doctrine  g^erally, 
945-948 

Contributory  negligence  of  parsOB 
injured,  950 

Forces  of  nature,  as  efficient  cause, 
948 

Inflammable  materials  exposed  to 
fire,  949 

Injuries  in  attempting  to  protect 
property  from  fire,  949 

Interference  with  extinguishment 
of  fire,  1010 

Natural  forces  as  efficient  cause, 
948 

Oil  discharged  into  watercourses, 
etc.,  949 

Railroad  fires,  971    . 

Spread  of  fire  by  wind,  048 

Statutory  liability  of  railroads  ir- 
respective of  proximate  cause, 
983 

Time  as  breaking  causal  connec- 
tion, 947 

Water  as  intervening  agengr  in 
spreading  burning  oil,  949 

Weather  conditions  as  independ- 
ent efficient  cause,  948 

Wind  as  independent  cause,  948 
Questions  of  law  and  fact  — 

Negligence,  942 

Origin  of  fire,  958 

Railroad  fires,  907 
Railroad  fires  (see  also  infra.  Statu- 
tory liability  of  railroads)  — 

Actions  for  damages,  1003-1010 

Admissibility  of  evidence,  993- 
1000 

Admissions  and  declarations,  994 
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FIBBS  —  continued 
Railroad  fires  —  continued 
Adoption  of  improvements,  967 
Agent's  negUgenee,  963 
Buildings  on  right  of  way,  970 
Borden  of  proof,  986 
Cimadian  government  as  liable  for 

damages,  981 
Care  to  prevent  fires,  962 
CireniTwtantial  evidence,  994-996 
Communication  of  fixe  as  evidence 

of  negligence,  987-993 
Concurrence  of  causes,  971 
Condition  of  locomotive  as   evi- 
dence of  negligence,  998 
Ccmdition  of  property,  973 
Construction   of  apparatus,  965- 

967 
Contractual  exemption  from  lia- 
bility for  negligence,  978 
Contributory  negligence,  972-977 
Contributory  negligence  as  affect- 
ing statutory  liability,  983 
Damages.  1000-1003 
Defective  apparatus,  965-967 
Degree  of  care  required,  962,  964 
Duty  to  extinguish  fires,  962 
Equipment,  965-967 
Bzceptions  to  statutory  liability, 

982 
Expert  and  opinion  evidence,  994 
Extinguishment  of  fires,  962 
Failure  to  extinguish  fire,  972 
Failure  to  protect  property  against 

seen  danger,'976 
Form  of  action,  1003 
Inflammable  materials  on  or  near 

right  of  way,  968-970 
Inflammable  materials  on   prem- 
ises injured,  973 
Instructions  to  jury,  1008-1010 
Insurable    interest    in    property 

along  road,  985 
Jurisdiction   in   action   for   dam- 
ages, 1003 
Lease  of  road  as  affecting  liabil- 
ity, 964 
Licensee's  acts,  964 
Limitations  of  statutory  liability, 

982 
Limiting  liability  for  negligence, 

978 
Location  of  property,  973,  984 
Management  of  engines,  967 
Measure  of  damages,  1000 
Mitigation  of  damages,  1001 


FIRES  —  continued 

Railroad  fires  —  continued 
Nature  of  property  injured  as  af- 
fecting statutory  liability,  984 
Negligence  as   bans  of  liability, 

961-963 
Operation  of  engines,  967 
Operation  of  locomotive  showing 

Diligence,  998 
Origin  of  fire  shown  by  eircnm- 

stanoes,  994-996 
Other     fires     caused     by     other 

engines,  996 
Other  fires  uniting  to  cause  injury, 

971-972 
Parties  to  action,  1004 
Pleading,  1005 
Presumption,  986-993 
Presumption   of  negligence,  986- 

993 
Proof  of  negligence,  998 
Proximate  cause,  971,  983 
Repair  of  apparatus,  965-967 
Res  gestte,  994 

Rules  of  railroad  company  as  evi- 
dence, 1000 
Secondary  evidence,  994 
Servant's  negligence  imputable  to 

property  owner,  977 
Shifting  burden  of  proof,  990 
Speed  of  trains  as  negligence,  970 
Statutory  liability  irrespective  of 

negligence,  978-986 
Train  sheets  as  evidence,  1000 
Usages  and  customs  in  evidence, 

999 
Use  of  property,  973 
Variance,  1006 
Venue  of  actions,  1003 
Violation  of  law  as  eridence  of 

negligence,  998 
Violation  of  law  as  negligence,  970 
Weight  of  evidence,  993-1000 
Remote  cause,  see  supra,  Proximate 

cause 
Res  ipsa  loquitur,  956 
Spread  of  fire  by  wind,  948. 
Statutes  — 
Construction  of  statutes  imposing 

liability  on  railroads,  982 
Criminal  liability  for  fires,  951- 

952 
Imposition  of  liability  for  damage 

by  fire,  950-952 
Limitation   of  statutory   liability 

on  railroads,  982 
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FIRES  — iiontiiued 
Statutes  —  continued 
Railroad  fire  as  prims  fseie  evi- 

denee  of  negligence,  981 
Railroads  liable  for  fires  irrespec- 
tive of  negligence,  978-086 
Statutory  liability  of  railroads  (see 
also  supra,  Railroad  fires)  — 
Absolute  liabUity  imposed  by  stat- 
ute, 978-982 
Constitutionality  of  statutes,  979 
Construction  of  statutes,  982 
Contributory  negligence  as  affect- 
ing liability,  983 
Exceptions  to  statutory  liability, 

982 
Fire  as  prima  facie  evidence  of 

negligence,  981 
Ibsurable    interest    in    property 

along  road,  985 
Limitation  of  statutory  liability, 

982 
Location  of  property  injnred  as 

affecting  liability,  984 
Nature   of   property   injnred   as 

affecting  liability,  983 
Negligence  dispensed  with,  978- 

982 
Negligence  inferred  from  fact  of 

fire,  981 
Origin  of  fires  as  determining  lia- 
bility, 987 
Presumption  as  to  cause  of  fire, 

987 
Proximate  cause  not  element  of 
liabL'ity,  983 
Steamboats  causing  fire,  971 
Steam  engines,  see  supra,  Railroad 

fires 
Torts  — 
Assignability  of  eause  of  action, 

952 
Indivisibility  of  caose  of  action, 
952 
Trees  and  timber,  see  supra,  Forest 

fires 
Trespassers,  942 
Usages  and  customs,  999 
Use  of  property  as  eontribnting  to 

injury  by  fire,  973 
Value,  market  value  as  evidenee  of 

damage,  960 
Venue  in  actions  against  railroads, 

1003 
Violation  of  law  as  evidence  of  neg- 
ligence, 998 


FIRES  —  continued 
Violation  of  law  as  negligence,  942, 

970 
Water    as    intervening    ageney    in 

spreading  burning  oil,  949 
Weather  conditions  as  independent 

efficient  cause,  948 
Wind  as  independent  effieimt  caose, 

948 
Woods  and  forests,  see  sapra.  Forest 

fires 

FISH  aub  fisheries— 

Abatement  of  nuisanee  interfering 
with  rig^t  of  fishery,  1039 

Actions  for  injury  to  right  of  fish- 
ery, 1036 

Animals  fene  natnre,  1015 

Catching  fish,  see  infra,  Regnlatioa 
of  fishing 

Clams,  see  infra,  Shell  fish 

Common  fishery,  1019 

Criminal  prosecutions,  1054 

Customary  right  to  fish,  1026 

Definition,   1019 

Discrimination  in  regulation  of  fish- 
ing, 1045-1047 

Exclusive  fishery,  1019 

Forfeiture    of    fishing    apparatna, 
1053 

Free  fishery,  1019 

Grant  of  exclusive  ri^t  to  fish,  1025 

Injunction  to  protect  right  of  fish- 
ery, 1040 

Injury  to  right  ot  fishery  — 
Abatement  of  nuisance,  1039 
Actionable  wrong,  1036 
Injunction     to     prevent     injury, 

1040 
Navigation     of     public     waters, 

1036-1039 
Trespass  as  remedy,  1039 

Interstate  commerce  as  affected  by 
regulation  of  fishing,  1045 

Lakes  and  ponds  as  subject  to  pub- 
lie  fishing,  1030 

Licenses  to  fish,  1049 

Municipal  regulation  of  fishing,  1044 

Navigable  waters,  see  infra,  Waters 

Navigation    as    affecting    right    of 
fishery,  103ft-1039 

Nonresidents   discriminated   against 
by  regulations,  1046 

Nuisance  interfering  with  right  af 
fisherv.  1039 

Ownersiiip  of  fish.  1015-1017 
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FISH  AND  FISHERIES— contifwei 
Ownership  of  soil  as  affecting  fish- 
eries, 1021 
Oysters,  see  infra.  Shell  fish 
Possession   of  fish  as  reg:nlated   by 

law,  1052 
Prescription,  see  snpra.  Bight  to  fish 
Private  waters,  see  infra.  Waters 
Property  in  fish,  1015-1017 
Property  right  in  fishery,  1019 
Regulation  of  fishing  — 
Criminal  prosecutions,  1054 
Delegation  of  power  to  board  or 

commission,  1042 
Discriminatory  r^polations,  104&- 

1047 
Exercise    of    regulatory    power, 

1042 
Forfeitnre  of  fishing  apparatns, 

1053 
Interference  with  interstate  com- 
merce, 1045 
Licenses  to  fish,  1049 
Manner  of  catching  fish,  1051 
Municipal  regulation,  1043 
Obstruction    to    passage   of   fish, 

1048 
Possession  of  flah,  1052 
Power  of  state,  1041 
Sale  of  fish,  1052 
Shell  fish,  1054r-1056 
Size  of  fish  to  be  caught,  1051 
Time  to  catch  fish,  105(^ 
Waters  as  su^eet  to  regulation, 
1047 
Right  to  fish  — 
Common-law  doctrine,  1021-1023 
Constitutional    objections   to   ex- 
clusive grants,  1026 
Custom    giving    exclusive    right, 

1026 
Extraterritorial  waters,  1029 
Fishery  distinguished,  1019 
Grant  of  exclusive  right,  1025 
Injury  to  right,  1036-1040 
Navigable  streams  as  subject  to 

pnblic  right,  1029 
Prescriptive    right,    1023,    1024, 

1026 
Private  waters,  1032-1035 
Rule  in  United  States,  1023 
Use  of  shore,  1028 
Waters  aa  state  line,  1029 
Riparian    owner's   ri^t   to   fish, 
1034 
Bale  of  fish  regulated  by  law,  1052 
Sevvral  fishery,  1019 


FISH  AND  FISHERIES— eofifiwted 
Shell  fish  — 
Fishery    rights   as   applicable   to 

shell  fish,  1031 
Planting    shell    fish    as    creating 

property  rights,  1017-1018 
Planting  shell  fish  as  interference 
with     property     rights,     1017- 
1018 
Regulation  of  taking  and  market- 
ing, 1054-1056 
Shore,  use  of,  in  fishing,  1028 
Size  of  fish  to  be  caught,  1051 
Time  of  fishing  as  subject  of  regula- 
tion, 1050 
Trespass    for    injury    to    right    of 

fishery,  1039 
Use  of  shore  in  fishing,  1028 
Waters  — 
Navigation  as  affecting  rig^t  of 

fishery,  1036-1039 
Ownership    of    fish    in    private 

waters,  1016 
Public   right   in    private   waten, 

1034-1035 
Right  to  fi^  in  lakes  and  ponda, 

1030 
Right  to  fish  in  navigable  waters, 

1029 
Right  to  fish  in  private  waters, 

1032-1035 
Riparian  owner's  rights,  1034 

FIXTURES  — 

Agreement  as  determining  character 

of  fixture,  1064-1066 
Annexation  as  test  of  fixture,  1060- 

1062 
Articles  becoming  fixtores  — 

Buildings,  1081-1085 

Desk  in  office,  1075 

Dwelling  house  fixtures,  1077 

Fences,  1075 

Fruit  trees,  1075 

Machinery,  1085-1091 

Manure,  1080 

Railroad  property,  1079 

Shrubbery,  1075 

Store  fixtures,  1075 

Tenant's  annexations,  1076 

Theater     curtains,     scenery     and 
:  chairs,  1075 
Boilers  and  engines  as  fixtures,  1089 
Buildings  as  fixtures,  1081-1085 
Contracts  relating  to  fixtures,  1064n 

1066 
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FIXTURES  —  eontinued 

Criteria  and  elements  — 
Adaptation  to  intended  ruse,  1061 
Agrecanent  aa  eontrolling,  1064:- 

1066 
Annexation  to  realty,  1060-1062 
Intention  in  making  anneiation, 

1062-1064 
Porpose  of  annexation,  1061 
Severance  of  fixtnrea,  1060 
Tests  generally,  1059 

Definitions,  1058 

Detinue  to  recover  flxtnres,  1091 

Dwelling  house  fixtures,  1077-1079 

Elements,  see  supra,   Criteria  and 
elements 

Engines  as  fixtures,  1089 

Factory  machinery  as  fixtures,  1090 

Fences  as  fixtures,  1075 

Heir's  right  as  against  personal  rep- 
resentative. 1068 

Instances    of    fixtures,    see    supra, 
Articles  becoming  fixtures 

Intention  as  test  of  fixture,  1062- 
1064 

Landlord  and  tenant  — 
Articles  annexed  for  domestic  con- 
venience, 1069 
Articles   anbjeet   to   removal    by 

tenant,  1076 
Buildings  erected  by  tenant,  1082 
Contract  affecting  tenant's  rights, 

1070 
New  lease  as  affecting  right  of  re- 
moval, 1072 
Ornamental  fixtures,  1069 
Removal  by  tenant,  1070-1073 
Trade  fixtures,  1069 
Life  tenant's  rights  as  against  re- 
mainderman, 1070 

Machinery  as  fixtures,  1085-1081 

Manure  as  fixture,  1080 

Mortgagor's  right  as  ag^ainst  mort- 
gagee, 1073 

Particular  instances  of  fixtures,  see 
supra,  Artides  becoming  fixtnrea 

Personal    representative's   right    as 
against  heir,  1068 

Province  of  court  and  jury  aa  to 
fixtures,  1092 

Purpose  of  annexation  aa  test  of 
fixture,  1061 

Questions   of   law   and    fact   aa  to 
fixtures,  1092 

Railroad  fixtures,  1079 


FIXTURES  —  eontinued 
Relation  of  parties  as  affecting  8»- 
tures — 

Heir  and  personal  representative 
1068 

Landlord  and  tenant,  1069-1073 

Life   tenants  and   remaindermen, 
1070 

Mortgagor  and  mortgagee,  1073 

Vendor  and  purehaser,  1068 
Remainderman's   rights   as    against 

life  tenant,  1070 
Remedies    for    wrongful    removal, 

1091 
Removal  of  fixtures  — 

Articles  rohovable  by  tenant,  1076 

Inhentot  right  of  ownership,  1066 

Remedies,  1091 

Tenant's  right   as   against  land- 
lord, 1071-1073 
Replevin  to  recover  fixtures,  1091 
Severance  of  fixtures,  1066 
Tests  of  fixtures,  see  supra.  Criteria 

and  elements 
Things  becoming  fixtures,  see  supra, 

Articles  becoming  fixtures 
Use  of  article  as  test  of  fixture,  1061 
Vendor's  right  as  against  purehaser, 

1068 

FOOD  — 

Actions  — 

Damages  for  sale  of  unwholesome 

food,  1118   • 
Manufacturer's  liability  to  retailer 

or  consumer,  1122 
Negligence  as  basis  of  Habflity  for 

furnishing    unwholesome    food, 

1119 
Adulteration  — 
Addition    of   foreign    snbstaneea, 

1104-1105 
Definition  by  food  and  drugs  aet, 

1104 
Legislative  definition,  1098 
Milk,  1104 
Municipal   authority  to   prevent, 

1104 
Poisonous  substances  in  food,  1104 
Police  power  to  prohibit,  1104 
Preservatives  in  food  articles,  1105 
Standards  of  purity  of  milk,  1111 
Agency,   see    infra.   Principal    and 

agent 
Animals   injured   by   foreign    sub- 
stance in  food,  1119 
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FOOD  —  continued 
Boards  of  health  — 

Power  to  make  regulations,  1098 
Presumption  in  favor  of  legality 

of  action,  1101 
Time  to  make  regulations  as  post- 
poning   operation    of    statute, 
1102 
Branding,    see   infra,   Labeling   or 

branding 
Bread    as    subject    of    regulation, 

1115-1117 
Caveat    emptor   in   sales   of   food, 

1119-1120,  1122 
Civil  liability,  see  supra,  Actions; 

infra,  Sales 
Commerce  — 
Food    and   drugs    act   as   within 
eommerce  clause  of  constitution, 
1102 
Food  laws  as  regulation  of  com- 
merce, 1099 
Prohibiting  importation  of  oleo- 
margarine, 1114 
Condiments  as  included  in  food,  1108 
Confectionery  as  included  in  food, 

1108 
Confiscation  of  unwholesome  food, 

1125-1128 
Constitutional  law  — 
Baking  powder  treated  as  a  class, 

1097 
Classification  of  articles  of  food, 

1097 
Delegation  of  police  power  to  mu- 
nicipality, 1097 
Milk  treated  as  a  dass,  1097 
Police  power,  1104 
Statutes  relating  to  particular  ar- 
ticles, 1097 
Subject  of  statute   expressed   in 

title,  1098 
Validity  of  food  laws  in  general, 
1095 
Criminal  liability  — 
Agent's  sales,  1130 
Common-law  rule,  1128 
Early  English  statutes,  1121 
Evidence,  1132 

Indictment  or  information,  1131 
Intent,  1128-1129 
Jurisdiction,  1131 
Knowledge  or  intent,  1128-1129 
Persona  responsible,  1130 
Sales  to  dealers,  1131 
Damages  for  sale  of  unwholesome 
iood,  1118 


FOOD  —  continued 

Definition  of  food,  1108 

Destruction   of   unwholesome  food, 
1125-1128 

Drink  as  included  in  food,  1108 

Evidence,  see  supra.  Criminal  lia- 
bility; infra,  Judicisil  notice 

False  labels,  see  infra.  Labeling  or 
branding 

Federal  authority  to  enact  food  regu- 
lations, 1098 

Food  and  drugs  act  — 
Adulteration  defined,  1104 
Forfeitures,  1125-1128 
Labeling    or    branding    require- 
ments, 1106-1108 
P    kage  defined,  1108 
Seizure  and  destruction  of  prop- 
erty, 1125-1128 

Food  eommissioners,  presumption  in 
favor  of  legality  of  action,  1101 

Food  defined,  1108 

Forfeiture  for  violation  of  food  laws, 
1125-1128 

Fraud  and  deceit.  Prevention,  1105 

Health   (see  also  supra,  Boards  of 
health)  — 
Food   laws  aa  health  regulation, 
1096 

Hotelkeeper's  liability  for  unwhole- 
some food,  1118-1119 

Imitations  prohibited,  1105 

Implied  warranty  of  quality,  1120, 
1122 

Injunction  to  restrain  acta  of  food 
commissioner,  1101 

Innkeeper's   liability   for   onwhole- 
some  food,  1118-1121 

Inspection  laws,  1102 

Intent  as  affecting  eriminal  liability, 
1128-1129 

Interstate  commerce,  see  supra,  Com- 
merce 

Judicial  notice  as  to  wbolesomeness 
of  food  articles,  1097 

Knowledge  as  affecting  criminal  lia- 
bility, 1128-1129 

Labeling  or  branding 

Compounded  articles,  1106 
Constitutionality  of  statutes,  1106 
Ingredients  recited  on  label,  1106 
Misbranding,  1107 
Oleomargarine,  1114-1115 
Penalty  for  false  labels,  1107 
Quantity    contained    in    package, 
1106-1107 
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FOOD  —  continued 
Licenses  as  regulatory  measure,  1102 
Marking,    see    supra,    Labeling    or 

branding 
Meat  as  subject  of  regulation,  1117 
Milk  — 

Constitutionality  of  milk  regula- 
tions, 1097 

Inspection  of  milk  cowq,  1102 

Legislative  definition  of  adultera- 
tion, 1098 

License  required  to  sell  milk,  1102 

Municipal    authority    to    license 
milk  dealers,  1102 

Ordinances     regulating     sale     of 
milk,  1101 

Power  to  regulate  sale  and  dis- 
tribution, 1109-1111 

Pure  milk,  1104 

Standards  of  purity,  IIU 

Tuberculin  test,  1112 
Misbranding,  see  supra,  Labeling  or 

branding 
Municipal  corporations  — 

Adulteration  ordinances,  1104 

Authority  to  enact  food  regula- 
tions, 1100 

Delegation  of  police  power  to  mu- 
nicipality, 1097 

Licensing  milk  dealers,  1102 

Ordinances  conflicting  with  state 
law,  1101 
Negligence  as  basis  of  liability  for 

f umishinsj  unwholesome  food,  1119 
Oleom'argarine  — 

Color  regulated  by  law,  1114 

Definition,  1112 

Marking  or  branding,  •  1114-1115 

Prohibition    of    manufacture    or 
sale,  1113-1114 

Regulations  to  prevent  fraud,  1112 

State  pow«  to  prohibit  importa- 
tion, 1114 
Particular  regulations  — 

Branding,  1106 

Coloring  oleomargarine,  1114 

Fraud  prevented,  1105 

Imitations  prohibited,  1105 

Impositions  prohibited,  1105 

Inspection  laws,  1102 

Labeling,  U06 

Licensing  dealers,  1102 

Protection  of  food  from  dirt  and 
flies,  1103 

Registration  of  dealers,  1102 


FOOD  —  continued 

Patented    artides    as    within    food 
laws,  1109 

Penalties  for  violation  of  food  laws, 
1125 

Poisons,  see  supra.  Adulteration 

Police  power,  see  supra,  Constitu- 
tional law 

Preservatives,  see  supra,  Adultera- 
tion 

Principal's    criminal    liability    for 
sales  made  by  agent,  1130 

Public  health,  see  supra,  Health 

Purity  of  food,  see  supra.  Adultera- 
tion 

Registration  as  mode  of  r^^olation, 
1102 

Regulations,    see   supra.    Particular 
regulations 

Restaurant  keeper's  liability  for  un- 
wholesome food,  1118-1119 

Retailer's  liability  for  sealed  pack- 
ages, 1124 

Sales  — 
Articles  in  sealed  packages,  1122- 

1124 
Caveat  emptor,  1122 
Caveat  emptor  as  applicable  to 

sales  of  food,  1119-1120 
Damages  for  sale  of  nnwholesome 

food,  1118 
Implied  warranty   as  to  artides 

purchased  for  resale,  1122 
Implied  warranty  of  quality,  1120 
Purchase  for  resale  distinguished 
from  purchase  for  consumption, 
1122 

Sealed  packages  — 
Manufacturer's     liability,     1122- 

1124 
Retailer's  liability,  1124 

Seizure  and  destruction  of  nnwhole- 
some food,  1125-1128 

State  authority  to  enact  food  regu- 
lations, 1098 

Statutes  — 
Constmction  of  food  laws,  1101 
Subject  expressed  in  title,  1098 
Time  of  taking  effect,  1102 

Tuberculin  test  for  mjJk,  mg 

United    States,   authority   to   enack 
food  reg^ations,  1098 

Vinegar   as  subject   of   legolatioft, 
1118 

Violation  of  law  as  negligeno%,  il21 

Warranty  as  to  quality  U26 
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FORcrsif    ENTHY    aus    de- 
tainer —  I 

Actual  poBs^sion  as  essential,  1142, 

114ft-1148 
Common-law  doctrine  as  to  forcible 

entries,  1136 
Constractive  possession,  1142,  1146- 

1148 
Corporate  officer  as  holding  for  cor- 
poration, 1147 
Criminal  proceedings,  1182-1184 
Damages,  1180 
Defendants,  1171-1174 
Defenses,  1175-1177 
Definitions,  1135 

Demand  as  essential  to  action,  1169 
Detainer  — 

Effect  of  forcible  detainer,  1140 

Element  of  right  of  action,  1164 
Duration  of  possession,  1151-1152 
Easements  not  recoverable,  1143 
Ejectment  as  affected  by  recovery 

in    forcible    entry   and    detainer, 

1143 
Elements  essential   to  right  of  ao> 
tion  — 

Detainer,  1164 

Force,  1157 

Forcible  expulsion  after  peaceable 
entry,  1162 

Menaces    and    display    of   force, 
1160-1162 

l%reat8, 1160-1162 

Violence  to  person  or  property, 
1158-1162 
Entry  — 

Character  of  force  and  completion 
of  entry,  1163 

Forcible  ezpolsion  after  peaceable 
entry,  1162 

Purpose  of  forcible  entry,  1163 

Reservation  of  right  in  lease^  1140 

Right  of  possession  as  jnsttfying 
forcible  entay,  1138 
Eviction  under  judicial  process,  1154 
Evidence,  1177 
Force  as  essential  to  right  of  action, 

1157 
Husband  and  wife,  see  infra,  Poeaes- 

sion 
Incomplete  possession,  1150 
Indictments,  1183 
Joint  possession,  1149 
Judgment,  1178 

Judgments  in  forcible  entry  and  de- 
tuner  as  affecting  ejectment,  1143 


FORCIBLE     ENTRY     AND     DE. 
TAINER  —  continued 
Jorisdiction,  1167-J169 
Landlord  and  tenant  — 
Reservation  of  right  of  enti7, 1146 
Tenant's  right  to  maintain  action, 
1148 
Loss  of  possession,  11S2-1154 
Menaces  as  essential  to  right  of  •»■ 
tion,  1160-1162 
,  Nature  and  purpose  of  action  — 
Effect  of  statutes,  1144 
Possessory    character    of    action, 
1142-1144 
Notice  or  demand  as  eesential  to  ac- 
tion, 1169 
Occupancy  distinguished  from  pos- 
session, 1146-1148 
Parties,  1170-1174 
Plaintiffs,  1170 
Pleading,  1174-1175 
Policy  of  statutes,  1137 
Possession  — 
Acts  constituting  posaeasion,  1156- 

1157 
Actual    possession     as    essential, 

1142,  1146-1348 
Agent   as  holding  tot  principal, 

1147 
Constructive     possession,     1142, 

1146-1148 
Corporate  officer  as  holding  for 

corporation,  1147 
Duration  of  possession,  1151-1152 
Eviction   under  judicial  process, 

1154 
Force  in  defending  lawful  posses- 
sion, 1140 
Incomplete  possession,  1150 
Joint  possession,  1149 
Landlord  and  tenant,  1148 
Loss  of  possession,  1152-1154 
Married  woman's  possession,  1147 
Occupancy  distinguished,  1146 
Period  of  possession  as  affecting 

right,  1146 
Relationship  of  parties,  1146 
Right  of  possession  as  affecting 

forcible  entry,  1138-1139 
Scrambling  possession,  1150 
Trespasser  in  possession,  1147 
What  constitutes  possession,  1145- 
1151 
Principal  and  agent,  possession  of 
agent  as  possession  of  principal, 
1147 
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FORCIBLE  ENTRY  AND  DE- 
TAINER —  continued 

Process,  1174 

Property  recoverable,  1141 

Purpose  of  action,  see  supra,  Nature 
and  purpose  of  action 

Restitution,  1181 

Scrambling  possession,  1150 

Service  of  process,  1174 

Statutory  origin  of  proceeding,  1136 


FORCIBLE  ENTRY  AND  DE- 
TAINER — •  continued 

Summons,   1174 

Threats  as  giving  right  of  action, 
1160-1162 

Trespasser  in  possession,  1147 

Violence  to  person  or  property  as 
essential  to  right  of  action,  115&- 
1162 
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